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PART  III. 


FOEMS    OF    DEFEIi}"SES. 


CHAPTER  LXXXm. 

DEMUBRERS. 


1301.  General    demurrer    to    com- 

plaint (Wisconsin). 

1302.  Demurrer  for  want  of  juris- 

diction   of    the    person 
(Wisconsin) . 

1303.  Demurrer  f«r  want  of  juris- 

diction   of    the    subject 
(Wisconsin). 

1304.  Demurrer  for  Incapacity  to 

sue  (Wisconsin). 

1305.  For  pendency  of  anoth^  ac- 

tion   (Wisconsin). 

1306.  For  defect  of  parties   (Wis- 

consin). 

1307.  Demurrer  for  misjoinder  of 

causes  of  action. 

1308.  Demuirer  based  on  statute 

of  limitations  (Wisconsin) . 

1309.  Demurrer  to  defense  in  an- 

.  swer  (Wisconsin) . 

1310.  Demurrer    to    counter-claim 

(Wisconsin) . 

1311.  Demurrer  to  reply  (Wiscon- 

sin). 

1312.  General    demurrer    to    com- 

plaint (Minnesota). 

1313.  Other    forms    of    demurrer 

(Minnesota). 


1314.  Demurrer  to  defense  in  an- 

swer   (Minnesota). 

1315.  Demurrer    to    counter-claim 

(Minnesota) . 

1316.  Demurrer  to  reply   (Mlnne- 

sota);. 

1317.  Demurrer     to     petition 

(Towa). 

1318.  General  demurrer  to  petition 

in,  equity   (Iowa). 

1319.  Demurrer  to  defense  In  an- 

swer (Iowa),  , 

1320.  Demurrer   to   counter-claim 

(Iowa). 

1321.  Demurrer  to  reply   (Iowa). 

1322.  Demurrer   to    complaint 

(North  Dakota  and  South 
Dakota) . 

1323.  Demurrers  to  answer  and  re- 

ply   (North   Dakota  and 
South  Dakota). 

1324.  Demurrer   to   petition    (Ne- 

braska) . 

1325.  Demurrer  to  defense  la  an- 

swer (Nebraska). 

1326.  Demurrer    to    cDuntei>clalm 

or  set-otC  (Nebraska); 


The  demurrer  is  simply  a  challenge  to  the  legal  sufiSciency  of 
the. pleading. to  which  it  is  addressed.  At  conmion  law  a  demur- 
rer was  called  general  when  it.  was  based  on  the  ground  that  the 
facts  stated  were  insufficient  to  constitute  a  cause  of  action,  and 
special  when,  based  upor  some  defect'  of'  form  of  the  plfeading. 
The  code,  however,  has  generally  abolished  any  such  distinction 
in  name,  and  has  provided  certain  causes  for  which  demurrers 
will  lie,  and  a  demurrer  cannot  be  successfully  interposed  except 
for  a  cause  specified  in  the  statute.  Notwithstanding  this  fact, 
the  demurrer  for  insufficiency  of  facts  is  still  quite,  universally 
called  a  general  demurrer. 

A  demurrer  cannot  properly  state  facts;  it  will  only  lie  for 
defects  appearing  on  the  face  of  the  pleading  demurred  to;  re- 
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sort  cannot  be  had  either  to  evidence  or  other  pleadings  to  help 
out  the  pleading  attacked ;  it  will  not  lie  to  a  mere  fragment  of 
a  pleading,  but  must  be  addressed  to  an  entire  pleading,  or  an 
entire  count  or  separate  cause  of  action;  it  operates  also  as  an 
admission  of  all  material  facts  well  pleaded,  but  not  as  an  admis- 
sion of  mere  inferences  from  facts  or  conclusions  of  law.  It  may' 
be  based  upon  any  or  all  of  the  statutory  grounds,  but  when 
several  grounds  are  relied  upon  they  should  be  numbered  and 
stated  separately.  The  prayer  for  relief  cannot  be  demurred  to, 
nor  is  it  ground  for  demurrer  that  more  relief  is  prayed  for  than 
the  plaintiff  is  entitled  to. 

1301.  General  demurrer  to  complaint  (Wis.  Stats.  1898  sec. 

2649;  Wis.  Laws  1899  0.  217). 

[Title.] 

The  defendant  [or  if  only  part  of  the  defendants  demur:  the 
defendants,  naming  the  demurrants,  demur]  demurs  to  the  com- 
plaint herein  [or,  to  the  first,  or  second,  or  other,  cause  of  action 
stated  in  the  complaint  herein]  on  the  ground  that  it  appears 
upon  the  face  of  said  complaint*  that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

B....F.... 
Defendant's  Attorney, 
Wis. 

1302.  Demurrer  for  want  of  jurisdiction  of  the  person  (Wis- 

consin) . 

[Add  to  last  preceding  form,  or  substitute  at*]  that  the  court 
has  no  jurisdiction  of  the  person  of  this  defendant  [or,  these 
defendants] . 

1303.  Demurrer  for  want  of  jurisdiction  of  the  subject  (Wis- 

consin). 

[Add  to  first  form  in  this  chapter,  or  substitute  at*]  that  the 
court  has  no  jurisdiction  of  the  subject  of  the  action. 

1304r   Demurrer  for  incapacity  to  sue  (Wisconsin).* 

[Add  to  first  form  in  this  chapter,  or  substitute  at*]  that  the 
plaintiff  has  not  legal  capacity  to  sue  in  this,  that  [here  state 
particularly  the  defect,  as  for  instance:  the  plaintiff  is  a  minor 
under  the  age  of  twenty-one  years,  and  no  guardian  ad  litem  has 
been  appointed  for  the  purposes  of  this  action] . 

iWhen  the  demurrer  is  based  upon  must  be  particularly  stated, 
upon  this  ground  the  defect  relied     Wis.  Stats.  1898  sec.  2651. 
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1305.  For  pendency  of  another  action  (Wisconsin). 

[Add  to  first  form  in  this  chapter,  or  substitute  at*]  that  there 
is  another  action  pending  between  the  same  parties  for  the  same 
cause. 

1306.  For  defect  of  parties  (Wisconsin).* 

[Add  to  first  form  in  this  chapter,  or  substitute  at*]  that  there 
is  a  defect  of  parties  plaintiff  [or  defendant]  by  reason  of  the 
omission  of  [here  designate  the  omitted  party  either  by  name  or 
by  the  character  in  which  he  is  described  in  the  complaint,  e.  g.]  : 
the  husband  of  the  plaintiff. 

1307.  Demurrer  for  misjoinder  of  causes  of  action  (Wiscon- 

sin). 

[Add  to  first  form  in  this  chapter,  or  substitute  at*]  that  sev- 
eral oauses  of  action  have  been  improperly  united.  [This  general 
statement  seems  sufficient  under  Wis.  Stats.  1898  sec.  2651;  if  it 
is  deemed  best  to  state  the  defect  specifically  it  may  be  easily  done 
by  adding  to  the  foregoing:  as  follows,,  to-wit,  the  first  cause  of 
action  in  said  complaint  being  for  breach  of  a  contract  of  em- 
ployment, and  the  second  cause  of  action  being  in  tort  to  recover 
for  an  assault  upon  the  person,  or  otherwise  according  to  the 
fact.] 

1308.  Demurrer  based  on  statute  of  limitations  (Wisconsin). 

[Add  to  first  form  in  this  chapter,  or  substitute  at*]  that  the 
action  was  not  commenced  within  the  time  limited  by  law,  to-Wit, 
within  the  time  limited  by  section of  the  Statutes  of  Wis- 
consin for  the  year  1898  [by  Wis.  Stats.  1898  sec.  2651,  when 
this  ground  of  demurrer  is  taken  there  must  be  a  reference  to 
the  particular  statute  relied  on]. 

1309.  Demurrer  to  defense  in  answer  (Wis.  Stats.  1898  sec. 

2658). 

[Title.] 

The  plaintiff  herein  demurs  to  the  answer  herein  [or,  to  the 
first  defense  stated  in  the  answer  herein],  on  the  ground  that 

2  The   defect  must   be   partlcu-  not  for  an  excess  of  parties,  ex- 

larly  stated   if  the  demurrer  he  cept  In  the  single  case  of  joining 

based    upon    this    ground.    Wis.  the  wife  as  a  plaintiff  where  she 

Stats.  1898  sec.   2651;   Gunderson  has    no    interest    In    the    action. 

V.  Thomas,  87  Wis.  406.    This  de-  Read  v.  Sang,  21  Wis.  678;  G.  W. 

miirrer  only  lies  for  a  deficiency,  Co.  v.  Insurance  Co.,  40  Wis.  373.. 
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upon  the  face  thereof  the  said  answer  [or  defense]  does  not  state 
facts  sufficient  to  constitute  a  defense. 

E....F...., 
Plaintiff's  Attorney. 

1310.  Demurrer  to  counter-claim  (Wis.  Stats.  1898  sec.  2658). 

[Title.] 

The  plaintiff  herein  demurs  to  the  first  counter-claim  in  the 
answer  herein  [or  when  there  are  separate  answers:  in  the  an- 
swer of  the  defendant  C D. . . .  herein],  on  the  ground  that 

upon  the  face  thereof  said  counter-claim  does  not  state  facts  suf- 
ficient to  constitute  a  counter-claim  [because  the  court  has  no 
jurisdiction  thereof] . 

Or:  because  said  defendant  has  not  legal  capacity  to  maintain 
the  same. 

Or:  because  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause. 

Or:  because  there  is  a  defect  of  parties,  in  this,  to-wit,  that 
[here  state  what  the  defect  is  and  whether  in  parties  plaintiff  or 
defendant,  and  what  additional  party,  naming  him,  should  he 
present] . 

Or:  because  the  said  counter-claim  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

Or:  because  the  cause  of  action  stated  therein  is  not  pleadable 
as  a  counter-claim  to  this  action. 

E....  F 

Plaintiff's  Attorney. 

1311.  Demurrer  to  reply  (Wis.  Stats.  1898  sec.  2663). 

[Title.] 

The  defendant  herein  demurs  to  the  reply  of  the  plaintiff 
herein,  on  the  ground  that  upon  the  face  thereof  said  reply  does 
not  state  facts  sufficient  to  constitute  a  defense. 

E....F 

Defendant's  Attorney. 

1312.  General  demurrer  to  complaint  (Minn.  Rev.  Laws  1905 

sec.  4128). 

The  defendant  demurs  [or,  the  defendants  C. . . .  D and 

B . . . .  F ,  naming  the  demurrants,  demur]  to  the  complaint 

herein  [or,  to  the  first,  or  second  cause  of  action  stated  in  the 
complaint  herein]  on  the  ground  that  it  appears  on  the  face  of 
rfirl  complaint*  that  the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

G. . . .  H. ...  I 
Defendant's  Attorney. 
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1313.  Other  forms  of  demurrer  (Minn.  Rev.  Laws  1905  sec. 

4128) .» 

[Add  to  Form  1312,  or  substitute  at  *'\:  , 

That  the  court  has  no  jurisdiction  of  the  person  of  this  defend- 
ant [or  these  defendants] . 

Or:  that  the  court  has  no  jurisdiction  of  the  subject  of  the 
action. 

Or:  that  the  plaintiff  has  not  legal  capacity  to  sue. 

Or:  that  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause. 

Or:  that  there  is  a  defect  of  parties  plaintiff  [or  defepdant] 
by  reason  of  the  omission  of  [here  give  name  of  omitted  party  or 
describe  him  as  described  in  the  complaint,  giving  briefly  the 
facts  which  make  him  a  necessary  party] . 

Or:  that  several  causes  of  action  are  improperly  united,  to- 
wit,  an  action  on  contract  and  an  action  in  tort  for  trespass  to 
real  property  [or  otherwise  state  the  nature  of  the  actions,  ac- 
cording to  the  fact], 

1314.  Demurrer  to  defense  in  answer  (Minn.  Rev.  Laws  1905 

sec.  4134). 

[Title.] 

The  plaintiff  demurs  to  the  answer  [or,  to  the  first  defense  set 
forth  in  the  answer]  herein  on  the  ground  that  upon  its  face  the 
said  answer  [or  defense]  does  not  state  facts  sufficient  to  consti- 
tute a  defense. 

E....F...., 
Plaintiff's  Attorney. 

1315.  Demurrer  to  counter-claim  (Minn.  Rev.  Laws  1905  sec. 

4134). 

[Title.] 

The  plaintiff  demurs  to  the  [first]  counter-claim  set  forth  in 
the  answer  herein,  on  the  ground  that  upon  its  face  the  same  does 
not  state  facts  sufficient  to  constitute  a  counter-claim. 

E...    F , 

Plaintiff's  Attorney. 

sMore  than  one  of  the  various  demurrer  that  the  action  is  bar- 
statutory  grounds  of  demurrer  red  by  the  statute  of  limitations, 
may .  be  joined  In  the  same  de-  but  the  Supreme  Court  of  that 
murrer,  but  they  must  be  sepa-  state  has  held  that  this  objection 
rately  stated  and  should  be  num-  may  be  raised  by  the  general  de- 
bered.  The  statute  of  Minnesota  murrer.  Trebby  v.  Simmons,  38 
does  not  specifically  provide  for  Minn.  509  s.c.  38  N.  W.  693.  This, 
the   raisins   of   the   objection   by  however,     seems     now     doubtful. 
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1316.  Demurrer  to  reply  (Minn.  Rev.  Laws  1905  sec.  4134). 

[Title.] 

The  defendant  demurs  to  the  reply  herein  on  the  ground  that 
said  reply  does  not  state  facts  sufficient  to  constitute  a  defense. 

E....  F...., 
Defendant's  Attorney.  . 

1317.  Demurrer  to  petition  (Iowa  Code  sec.  3561).* 

[Title.] 

The  defendant  demurs  [or,  the  defendants  C . . . .  D . . . .  and 

E F ,  naming  the  demurrants,  demur]  to  the  petition 

herein  [or,  to  the  first,  or  the  second  count  of  the  petition  herein] 
on  the  ground  that  it  appears  on  the  face  of  said  petition  [or 
count]  .* 

■  I.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant  because  said  petition  shows  that  [here  state  particu- 
larly the  fact  appearing  on  the  face  of  the  petition  which  shows- 
lack  of  jurisdiction] . 

II.  That  the  court  has  no  .jurisdiction  of  the  subject  of  this- 
action  because  said  petition  shows  that  [state  the  facts  showing 
lack  of  jurisdiction] . 

III.  That  the  plaintiff  herein  has  not  legal  capacity  to  sue  in 
this,  that  it  appears  from  said  petition  that  the  plaintiff  is  under 
the  age  of  majority  and  is  suing  in  his  own  name  and  not  by  his 
guardian  or  next  friend  [or  state  other  facts  appearing  in  the 
petition  and  showing  incapacity  to  sue] . 

IV.  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause,  to-wit,  the  action  pending  in  the 

court  [here  describe  the  other  action  fully  as  the  same  is 

set  forth  in  the  petition] . 

Y.  That  there  is  a  defect  of  parties  plaintiff  [or  defendant] 
because  of  the  omission  of  [here  name  party  omitted  or  describe 

Hardwick  v.   Ickler,  71   Minn.   35  except  that  a  demurrer  to  an  eq- 

s.c.  73  N.  W.  519.     Excess  of  par-  uitable    petition    on    the    ground 

ties   is   not  ground  for  demurrer  that  the  facts  stated  do  not  enti- 

as  a  defect  of  parties.     Hoard  v.  tie  the  plaintiff  to  the  relief  de- 

Clum,  31  Minn.  186  s.c  17  N.  W.  manded   may   be  stated   in  those 

275.  general    terms.     Iowa    Code    sec. 

+  In  Iowa,  by  statute,  the  va-  3562. 
rious  grounds  of  demurrer  must  A  misjoinder  or  excess  of  par- 
be  numbered,  and  it  is  not  sufB-  ties  is  not  demurrable  as  a  de- 
cient  to  state  the  objections  in  the  feet  of  parties.  The  defect  of 
terms  of  the  statute,  but  the  de-  parties  contemplated  by  the  stat- 
fect  relied  upon,  whether  result-  ute  is  a  failure  to  join  a  neces- 
ing  from  facts  stated  or  omitted,  sary  party.  Turner  v.  First  Na- 
must  be  specifically  pointed  out;  tional  Bank,  26  Iowa,  562. 
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him  as  he  is-  described  or  referred  to  in  the  petition,  and  iriefly 
state  the  facts  showing  him  to  he  a  necessary  party] . 

VI.  That  the  facts  stated  in  the  petition  [or  count]  do  not 
entitle  the  plaintiff  to  the  relief  demanded  in  this  [here  set  out 
particularly  the  defect  in  the  petition  which  is  relied  on}. 

VII.  That  said  petition  [or  count]  on  the  face  thereof  shows 

that  the  cause  of  action  therein  stated  accrued  more  than 

years  prior  to  the  commencement  of  this  action,  and  is  therefore 

barred  by  the  statute  of  limitations,  to-wit,  sec [name  the 

section  relied  on] . 

VIII.  That  said  petition  on  the  face  thereof  shows  that  the 
cause  of  action  is  founded  upon  an  agreement  not  to  be  per- 
formed within  one  year  from  the  making  thereof  [or  state  the 
nature  of  the  agreement,  showing  it  to  be  one  of  the  agreements 
required  to  be  in  writing  under  sec.  4625  Iowa  Code],  and  fails 
to  show  said  agreement  to  be  in  writing  as  required  by  law. 

IX.  That  said  petition  shows  on  the  face  thereof  that  the 
cause  of  action  is  founded  on  an  account  [or  other  writing,  de- 
scribing it]  as  evidence  of  an  indebtedness,  and  that  neither  such 
writing  [or  account]  nor  any  copy  thereof  is  incorporated  or 
attached  to  said  petition,  nor  any  sufficient  reason  stated  for  not 
<ioing  so. 

G....H...., 
Attorney  for  Defendant. 

1318.  General  demurrer  to  petition  in  equity  (Iowa  Code  sec. 

3562). 

[Title.] 

[Proceed  as  in  last  preceding  form  to  the  *  and  then  substitute 
as  follows]  : 

That  the  facts  stated  in  said  petition  do  not  entitle  the  plaint- 
iff to  the  relief  demanded. 

[See  note  to  preceding  form.] 

1319.  Demurrer  to  defense  in  answer  (Iowa  Code  sec.  3575). 

[Title.] 

The  plaintiff  demurs  to  the  answer  herein  [or  to  the  first  count 
-of  the  answer  herein]  on  the  ground  that  it  appears  on  the  face 
of  said  answer  [or  count] : 

I.  That  the  facts  stated  therein  are  not  sufficient  to  constitute 
a  defense  in  this  [here  state  specifically  the  defects  claimed] . 

B....F...., 
Plaintiff's  Attorney. 
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1320.  Demurrer  to  counter-claim  (Iowa  Code  sec.  3575), 

[Title.] 

The  plaintiff  demurs  to  the  first  counter-claim  set  forth  in  the 
answer  herein  on  the  ground  that  it  appears  on  the  face  of  said 
counter-claim : 

I.  [Here  set  forth  the  causes  of  demurrer,  as  in  case  of  a  de- 
murrer to  a  petition.  See  Form  1317.  A  demurrer  to  a  counter- 
claim lies  for  the  same  causes  as  a  demurrer  to  a  petition,  except 
that  it  will  not  lie  for  lack  of  jurisdiction  of  the  person  of  de- 
fendant, and  the  statute  of  limitations  will  not  be  ground  for 
demurrer  if  the  counter-claim  shows  that  it  was  defendant's 
property  when  it  became  barred  and  was  barred  at  the  time  the 
plaintiff's  claim  originated.    Iowa  Code  sec.  3457.] 

B....  P...., 
Attorney  for  Plaintiff. 

1321.  Demurrer  to  reply  (Iowa  Code  sec.  3579). 

[Title.] 

The  defendant  demurs  to  the  reply  herein  on  the  ground  that 
the  facts  stated  in  said  reply  do  not  amount  to  a  sufficient  de- 
fense, in  this  [here  state  specifically  the  defects  claimed], 

E....  F....  , 
Defendant's  Attorney. 

1322.  Demurrer  to  complaint  (N.  Dak.  Bev.  Codes  sees.  5268, 

5269;  S.  Dak.  Rev.  Codes  C.  P.  sees.  121,  122). 

[The  statutes  of  North  Dakota  and  South  Dakota  specifying 
the  grounds  upon  which  demurrers  to  complaints  may  be  based 
are  identical  in  terms,  and  are  also  identical  with  the  Wisconsin 
statutes  (Wis.  Stats.  1898  sec.  2649)  except  that  there  is  no  pro- 
vision for  a  demurrer  on  the  ground  of  the  operation  of  the  stat- 
ute of  limitations.  The  forms  heretofore  given  in  this  chapter 
for  demurrers  in  Wisconsin  may  therefore  doubtless  be  used  with 
safety  in  these  states,  with  the  exception  of  the  form  relating  to 
the  statute  of  limitations.  In  South  Dakota  it  has  been  held  that 
a  demurrer  in  the  language  of  the  statute  is  sufficient,  except  that 
if  based  upon  lack  of  jurisdiction  it  must  specify  whether  the 
lack  be  of  person  or  subject-matter,  and  if  based  on  defect  of 
parties  it  must  specify  whether  it  be  of  parties  plaintiff  or  de- 
fendant. Hudson  V.  Archer,  4  S.  Dak.  128  s.c.  55  N.  W.  1099. 
I  have  found  no  direct  adjudication  on  the  subject  in  North 
Dakota,  but  in  Van  Dyke  v.  Doherty,  6  N.  Dak.  263  s.c.  69  N.  W. 
200,  it  seerrts  to  be  intimated  that  a  specific  statement  of  the  facts 
constituting  the  defect  may  be  necessary  in  that  state.] 
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1323.  Demurrers  to  answer  and  reply  (N.  Dak.  Rev.  Codes 

sees.  5277-5279;  S.  Dak.  Rev.  Codes  C.  P.  sees.  130- 
132), 

[For  these  demurrers  the  forms  heretofore  given  in  this  chap- 
ter for  use  in  Minnesota,  viz.:  Forms  1314, 1315  cmd  1316,  may 
he  used.] 

1324.  Demurrer  to  petition.    Nebraska  (Cobbey's  Ann.  Stats. 

of  Nebr.  sees.  1097, 1098). ■> 

[Title.] 

The  defendant  demurs  [or  the  defendants  C. . . .  D. . , .  and 

E F ,  naming  the  demurrants,  demur]  to  the  petition 

herein  [or  to  the  first,  or  second  cause  of  action  stated  in  the 
petition  herein]  on  the  ground  that  it  appears  upon  the  face  of 
said  petition: 

First.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant. 

Second.  That  the  court  has  no  jurisdiction  of  the  subject  of 
the  action. 

Third.     That  the  plaintiff  has  not  legal  capacity  to  sue. 

Fourth.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause. 

Fifth.     That  there  is  a  defect  of  parties  plaintiff. 

Sixth.    That  there  is  a  defect  of  parties  defendant. 

Seventh.     That  several  causes  of  action  are  improperly  joined. 

Eighth.  That  the  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

\7  •  •  •  •    J-L  •  •  •  •    ■ 

Attorney  for  Defendant. 

1325.  Demurrer  to  defense  in  answer  (Cobbey's  Ann.  Stats,  of 

Nebr.  sec.  1111). , 

[Title.] 

The  plaintiff  demurs  to  the  answer  herein  [or  to  the  first  count 
of  the  answer  herein]  on  the  ground  that  it  appears  upon  the 

B  In     Nebraska     the     objection  230  s.c.  2  N.  W.  705.    A  demurrer 

that  the  cause  of  action  Is  barred  for    defect  of   parties   lies    only 

by  the  statute  of  limitations  may  where  necessary  parties  have  been 

be  taken  advantage  of  under  the  omitted.     Hardy     v.     Miller,     11 

general  demurrer  for  Insufficiency  Nebr.  395  s.c.  9  N.  W.  475;  Baldt 

of  facts  to  constitute  a  cause  of  v.  Budwlg,  19  Nebr.  739  s.c.  28  N. 

action.     Peters    v.     Dunnells,     5  W.  280. 
Nebr.  460;  Hurley  v.  Cox,  9  Nebr. 
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face  thereof  that  said  answer  [or  count]  does  not  state  facts  suf- ' 
ficient  to  constitute  a  defense  to  this  action. 

£]....  F. . . .  , 
PlaintiflE's  Attorney. 

1326.    Demurrer  to  counter-claim  or  set-off  (Cobbey's  Ann. 
Stats,  of  Nebr.  sec.  1111). 

[Title.] 

The  plaintiff  demurs  to  the  counter-claim  [or  set-off]  set  forth 
in  the  answer  [or  the  first  count  of  the  answer]  herein  on  the 
ground  that  it  appears  on  the  face  thereof : 

I.  That  the  court  has  no  jurisdiction  of  the  subject-matter  of 
said  counter-claim  [or  set-off] . 

II.  [State  other  grounds,  as  in  case  of  demurrer  to  a  petition. 
See  Form  1324.] 

B F , 

Plaintiff's  Attorney. 


CHAPTER  LXXXIV. 


ANSWERS;  FORMAL  PARTS  AND  DENIALS. 


1327.  Formal    parts     of    answer, 

general  form. 

1328.  The  same,  wliere  there  are 

several    defenses    and    a 
counter-claim. 

1329.  Commencement    of     answer 

by  defendant  appearing  In 
person. 

1330.  The     same,     by     defendant 

sued  by  wrong  name. 

1331.  The  same,  by  infant. 

1332.  The  same,  by  lunatic. 

1333.  The  same,  by  husband  and 

wife   answering  jointly. 

1334.  Answer  alleging  partial  de- 

fense. 


1335.  Answer    upon    Information 
and  belief. 
1336.  General  denial. 

1337.  General  denial  of  one  of  sev- 

eral causes  of  action. 

1338.  Denial     of    allegations    not 

otherwise  answered. 

1339.  General  denial  of  knowledge 

or  information  sufiScIent 
to  form  a  belief. 

1340.  General  denial  as  to  a  part 

of  the  pleading. 

1341.  General  denial  of  knowledge 

or  information,  by  several 
defendants  answering 
together. 

1342.  Specific  deniaL 


The  purpose  of  an  answer  is  either  to  deny  material  allega- 
tions of  the  complaint,  to  state  additional  facts  to  avoid  the  effect 
of  the  facts  set  forth  in  the  complaint,  or  to  set  up  a  counter- 
claim. 

Defects  appearing  on  the  face  of  the  complaint  which  are 
ground  for  demurrer  cannot  be  taken  advantage  of  by  answer: 
they  are  waived  by  failing  to  demur.  This,  however,  is  a  general 
rule  subject  to  exceptions.  Thus,  in  Wisconsin  the  objection  of 
the  operation  of  the  statute  of  limitations  may  be  taken  advant- 
age of  by  answer  in  all  cases.  Wis.  Stats.  1898  sec.  2653.  In 
Wisconsin,  Minnesota,  North  Dakota,  South  Dakota  and  Ne- 
braska, it  is  provided  by  statute  that  any  of  the  various  grounds 
of  demurrer  which  are  not  taken  advantage  of  by  demurrer  or 
answer  shall  be  deemed  waived,  except  the  objection  to  the  juris- 
diction of  the  court  and  the  general  objection  that  the  complaint 
does  not  state  sufficient  facts  to  constitute  a  cause  of  action.  Wis. 
Stats.  1898  sec.  2654;  Minn.  Rev^.  Laws  1905  sec.  4129;  N.  Dak. 
Rev.  Codes  sec.  5272;  S.  Dak.  Rev.  Codes  C.  P.  sec.  125;   Cob- 
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bey's  Ann.  Stats,  of  Nebr.  sec.  1099.  In  Iowa  it  is  held  generally 
that  where  demurrable  defects  appear  on  the  face  of  the  pleading 
they  must  be  taken  advantage  of  by  demurrer,  or  they  are 
deemed  waived.  Linden  v.  Green,  81  Iowa  365  s.c.  46  N.  W. 
1108;  Daugherty  v.  C,  M.  &  St.  P.  Co.,  87  Iowa  276,  s.c.  54  N. 
W.  219.  By  statute,  however  (Iowa  Code  sec.  3563),  the  objec- 
tion that  the  facts  stated  in  the  petition  do  not  entitle  the  party 
to  any  relief  may  be  taken  advantage  of  by  motion  in  arrest  of 
judgment.  There  cannot  be  a  demurrer  and  an  answer  to  the 
same  cause  of  action,  but  if  there  be  several  causes  of  action  in 
one  complaint  one  may  be  demurred  to  and  the  other  answered. 
The  codes  generally,  if  not  universally,  provide  that  the  defend- 
ant may  set  forth  in  his  answer  as  many  defenses  or  counter- 
claims as  he  may  have,  whether  they  be  of  a  legal  or  equitable 
nature,  but  they  must  be  pleaded  separately.  Defenses  which  are 
inconsistent  because  their  allegations  of  fact  are  repugnant,  so 
that  if  one  be  true  the  other  must  be  false,  cannot  be  pleaded 
together,  but  if  both  may  be  true  and  they  are  only  inconsistent 
because  based  on  inconsistent  legal  theories  they  may  be  pleaded 
together.  S.  M.  B.  &  Co.  v.  Harte,  95  "Wis.  592  s.c.  70  N.  W.  821 ; 
Maxwell,  Code  Pleading,  396,  397;  Pomeroy's  Code  Remedies  sec. 
722 ;  Steenerson  v.  Waterbury,  52  Minn.  211  s.c.  53  N.  W.  1146 ; 
Stebbins  v.  Lardner,  2  S.  Dak.  127  s.c.  48  N.  W.  847.  In  Iowa, 
by  express  statute,  inconsistent  defenses  may  be  pleaded  in  the 
same  answer  or  reply.  Iowa  Code  sec.  3620.  Each  defense  or 
counter-claim  pleaded  must  be  complete  in  itself,  but  this  does 
not  necessarily  require  repetition  at  length  of  facts  common  to 
both  defenses.  If  once  stated,  such  facts  may  be  incorporated 
in  another  separate  defense  or  counter-claim  by  reference  thereto 
and  appropriate  words  by  which  they  are  adopted.  Hypothetical 
defenses  should  be  avoided  if  possible,  but  may  be  allowable 
where  addressed  to  a  matter  not  presumptively  within  defend- 
ant's knowledge  and  coupled  with  a  denial  of  information  and 
belief  as  to  the  truth  of  such  matter. 

Denials  under  the  code  must  be  general  or  specific,  the  general 
denial  being  properly  addressed  to  the  whole  complaint;  and  the 
specific  denial  to  a  single  allegation.  Under  denials  in  either 
form  the  defendant  cannot  prove  any  affirmative  defense,  but 
can  only  contradict  or  disprove  some  part  of  the  plaintiff's  proof. 
The  denial  should  meet  only  material  facts,  and  if  the  specific 
allegation  to  be  denied  is  in  the  conjunctive  the  denial  should  be 
in  the  disjimctive,  otherwise  the  denial  will  become  a  negative 
pregnant  and  may  be  held  to  raise  no  issue.  Grimm  v.  Wash- 
burn, 100  Wis.  229;  Bliss,  Code  PI.  sec.  332. 
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1327.    Formal  parts  of  answer,  general  form. 

[Name  of  court.] 

A. . . .  B . . . .  and  C . . . .  D . . . . , 

Plaintiffs, 
vs. 
B. . . .  F [answering  defend- 
ants, and  where  there  are 
others  who  do  not  answer  add: 
impleaded  with  G....  H.... 
and  others], 

Defendant 
[or  Defendants]. 


The  defendant  E F. . , . ,  answering  the  complaint  herein, 

denies  [or,  if  the  defense  is  new  matter,  alleges,  or  if  the  new 
matter  he  available  as  a  covmter-claim,  alleges  for  a  counter-claim 
thereto] : 

I.    That,  etc. 

[If  there  he  no  counter-claim,  a  prayer  for  a  judgment  of  dis- 
missal is  probably  unnecessary,  but  it  is  usual  to  add  it,  as  fol- 
lows] : 

WHEREFORE,  the  said  defendant  demands  judgment  dis- 
missing said  complaint  with  costs^  , 

[//  there  he  a  counter-claim,  there  should  he  a  prayer  for  judg- 
ment of  dismissal  of  the  complaint,  and  for  affirmative  relief 
upon  the  counter-claim,  as  though  it  were  a  complaint.] 

J....K...., 
Attorney  for  Defendant  E . . » .  F. . . . . 

[Add  verification  if  complaint  he  verified.  See  Chapter 
XVIII,  supra.] 

1328.    The  same,  where  there  are  several  defenses  and  a  coun- 
ter-claim. 

[Title,  as  above.] 

The  defendant  E. . . ,  F. . . . ,  answering  the  complaint  herein: 

First.  For  a  first  defense  to  the  first  alleged  cause  of  action, 
denies  [etc.,  generally  or  specifically] . 

Second.  For  a  further  defense  to  said  first  cause  of  action, 
said  defendant  alleges  [here  set  forth  the  facts  constituting  the 
defense], 

■Third.  For  a  further  defense  to  said  first  cause  of  action, 
said  defendant  alleges  [here  set  forth  the  facts  constituting  it, 
except  that  if  any  of  them  have  been  alleged  above,  an  express 
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reference  to  and  adoption  of  those  allegations  will  suffice  instead 
of  a  repetition  of  them]. 

Fourth.  For  a  counter-claim  to  the  second  alleged  cause  of 
action,  said  defendant  alleges,  etc. 

WHEEEFOEE,  said  defendant  demands,  etc. 

1329.  Commencement  of  answer  by  defendant  appearing  in 

person. 
The  defendant  T Z. . . .  ,  in  person,  answering  the  plaint- 
iff's complaint  herein,  alleges  [or,  denies] : 

1330.  The  same,  by  defendant  sued  by  wrong  name. 

This  defendant,  E F ,  in  the  summons  and  complaint 

in  this  action  called  G E . . . .  ,  answering  the  plaintiff's  com- 
plaint herein,  alleges  {or  denies] : 

1331.  The  same,  by  infant. 

'This  defendant,  an  infant  under  the  age  of  twenty-one  years, 
by  C. . . .  D. . . .  ,  his  guardian,  answering  the  plaintiff's  com- 
plaint herein,  alleges  [or  denies] : 

1332.  The  same,  by  lunatic. 

The  defendant  B F ,a  lunatic  [or,  a  person  of  un- 
sound mind,  or  an  idiot,  or  an  habitual  drunkard],  by  M 

N ,  his  committee  and  guardian  [or  by  0 P ,  his 

duly  appointed  guardian  ad  litem],  answering  the  plaintiff's 
complaint  herein,  alleges  [or  denies] : 

1333.  The  same,  by  husband  and  wife  answering  jointly. 

E F ,  one  of  the  above-named  defendants,  and  G, . . . 

F ,  his  wife,  answering  the  plaintiff's  complaint  in  this  ac- 
tion, jointly  allege  [or  deny]  : 

1334.  Answer  alleging  partial  defense. 

The  defendant,  for  a  partial  defense  to  the  alleged  cause  of 
action  set  forth  in  the  complaint,  alleges  [or  denies] : 

1335.  Answer  upon  information  and  belief. 

The  defendant,  answering  the  complaint  of  the  plaintiff  herein, 
upon  information  and  belief,  denies  [^or  alleges] : 

1336.  General  denial. 

The  defendant  E . . . .  F ,  answering  the  complaint  herein, 

denies  each  and  every  allegation  thereof. 
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1337.  General  denial  of  one  of  several  causes  of  action. 

The  defendant,  answering  the  first  alleged  cause  of  action  con- 
tained in  the  complaint  herein,  denies  each  and  every  allegation- 
in  the  said  alleged  first  cause  of  action  contained. 

1338.  Denial  of  allegations  not  otherwise  answered.* 

The  defendant,  answering  the  complaint  herein,  denies  each 
and  every  allegation  in  said  complaiat  contained  not  hereiabef  ore- 
[or  hereinafter]  specifically  admitted  [or  specifically  contro- 
verted] . 

1339.  General  denial  of  knowledge  or  information  sufficient  to 

form  a  belief. 
Says  that  he  has  no  knowledge  or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  any  of  the  allegations  of  the  complaint. 

1340.  General  denial  as  to  a  part  of  the  pleading.^ 

Denies  each  and  every  allegation  contained  in  paragraphs 
numbered  ....  and  ....  of  said  complaint. 

1341.  General  denial  of  knowledge  or  information,  by  several 

defendants  answering  together. 

Severally  say,  each  for  himself,  that  he  has  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  truth  of  any  of" 
the  allegations  of  the  said  complaint. 

1342.  Specific  denial. 

The  defendant,  answering  the  complaint  herein,  denies  that  he 
ever  indorsed  the  said  note. 

1  This  form  of  denial  is  quite  there  is  no  ambiguity  as  to  the 

frequently  used  and  is  generally  matters  which  are  specifically  an- 

held  suflBcient,  but  it  must  be  said  swered.    Jellison  v.  Halloran,  40 

that  it  can  hardly  be  called  either  Minn.  485  s.c  42  N.  "W.  392. 

a  general  or  specific  denial  and  its  2  In  Collins  v.  Singer  Mfg.  Co., 

use    is    not    to   be    recommended.  53   Wis.    305,    a   denial   of  every- 

Althouse  V.   Jamestown,   91  Wis.  thing  between  certain  words  and' 

46  s.c.  64  N.  W.  423.    In  Minne-  folios  of  the  complaint  was  held;, 

sota  it  ia  said  to  be  sufficient  If  insufficient 


CHAPTER  LXXXV. 

DEFENSES  IN  ABATEMENT. 


1343.  No  jurisdiction  of  the   per- 

son or  subject 

1344.  The   same,   by   foreign   con- 

sul. 

1345.  That  a  court  of  the  United 

States  possesses  exclusive 
jurisdiction. 

1346.  Alien  enemy. 

1348.  Another  action   pending. 

1349.  Another  form,  in  the  case  of 

1347.  Defendant  an  Indian. 

a  counter-claim. 

1350.  Pendency  of  partnership 

cause,  an  answer  to  parti- 
tion suit. 

1351.  Misnomer. 

1352.  Non-joinder  of  one  -who  was 

a  party  to  the  contract. 

1353.  The    same,    in    case   of    In- 

dorsement, etc. 


1354.  Non-joinder  of  other  owners 

in  actions  relative  to  land. 

1355.  Non-joinder  of  a  co-admints- 

trator. 

1356.  Non-joinder    of   a    co-execu- 

tor. 

1357.  Non-joinder    of    tenant    In 

common,  as  to  part  of  the 
goods. 

1358.  Joint     interest    in    plaintifC 

and  a  third  person. 

1359.  Non-joinder  of  necessary  de- 

fendant 

1360.  Partnership    of    defendants 

with  a  third  person. 

1361.  Assignment  of  cause  of  ac- 

tion, by  plaintiff,  to  third 
person. 


The  codes  generally  do  not  retain  the  name  "plea"  or  "answer 
in  abatement,"  but  the  inherent  nature  of  such  defenses  is  not 
changed.  They  are  such  defenses  as  go  to  the  maintenance  of 
the  present  action  alone,  as  distinguished  from  defenses  which 
go  to  the  cause  of  action  itself.  They  are  to  be  pleaded  as  sep- 
arate defenses,  but  are  to  be  pleaded  in  the  same  answer  with 
defenses  in  bar,  and  not  alone  and  before  pleading  the  defenses 
in  bar,  as  was  the  rule  at  common  law. 

1343.  No  jurisdiction  of  the  subject  or  person. 

The  defendant,  further  answering,  alleges  that  this  court  has 
no  jurisdiction  of  said  supposed  cause  of  action  set  forth  in  the 
complaint  [or,  of  the  person  of  this  defendant],  for  the  reason 
that  *  [here  state  the  facts  showing  lack  of  jurisdiction  of  sub- 
ject-matter or  person,  fully  and  exactly] . 

1344.  The  same,  by  foreign  consul. 

[As  in  last  preceding  form  to  *,  and  then  continue] :  this  de- 
fendant was  at  the  commencement  of  this  action,  and  is  now, 
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consul  of  the  King  of  Italy  for  the  city  of duly  accredited 

to  the  President  of  the  United  States,  and  by  him  received  and 
acknowledged  as  such. 

1345.  That  a  court  of  the  United  States  possesses  exclusive 

jurisdiction    (sustained   in   U.    S.    v.    Lathrop,    17 
Johns.  4). 

I.  That  said  county  is  within  the district,  in  which  there 

is  and  was  a  circuit  court  of  the  United  States,  called  a  district 
court,  holden  for  said district. 

II.  That  aU.  suits  or  penalties  and  forfeitures  incurred  under 
the  laws  of  the  United  States,  to  which  the  United  States  are 
parties,  arising  within  said  district,  ought  to  be  brought  in  said 
court,  and  not  elsewhere. 

III.  That  said  A B ,  at  the  commencement  of  this 

suit,  was  and  still  is  resident  within  said  district,  and  at 

1346.  Alien  enemy  (sustained  in  Bell  v.  Chapman,  10  Johnson 

183). 

I.  That  the  iplaintiff  was  not  at  the  commencement  of  this 
action,  and  is  not  now,  a  citizen  of  the  United  States,  by  naturali- 
zation or  otherwise ;  but  was  and  is  an  alien,  born  in out 

of  the  allegiance  of  the  United  States,  and  within  the  allegiance 
of  the  kingdom  of 

II.  That  at  the  commencement  of  this  action  the  government 

of  said were  and  still  are  at  war  with,  and  enemies  of  the 

United  States. 

III.  That  the  plaintiff  then  was,  and  still  is,  an  alien  enemy 

abiding  without  the  United  States,  and  at ,  within  said 

,  and  adhering  to  the  said  enemies  of  the  United  States. 

1347.  Defendant  an  Indian. 

That  the  defendant,  at  the  time  of  making  the, said  writing 
obligatory,  was,  ever  since  has  been,  and  stiU  is,  an  Indian,  re- 
siding on  lands  reserved  to  the Indians,  within  the  pur-, 

view  of  the  act  entitled  [title]  passed  [date  of  enactment] . 

1348.  Another  action  pending. 

That  at  the  commencement  of  this  action  there  was,  and  now 

is,  another  action  pending  in  the court,  in  and  for  the 

county  of in  this  state,  between  the  same  parties  as  this 

action  *,  and  for  the  same  cause  as  that  set  forth  in  the  com- 
plaint herein. 

1349.  Another  form,  in  the  case  of  a  counter-claim. 

[As  in  preceding  form  to  the  *,  continuing]  :  in  which  the 
plaintiff  in  this  action,  being  the  defendant,  has  set  up  the  same 
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cause  of  action,  alleged  in  the  complaint  as  a  counter-claim, 
against  this  defendant,  who  is  the  plaintiff  in  the  said  action. 

1350.  Pendency  of  partnership  cause,  in  answer  to  partition 

suit  (sustained  by  Danvers  v.  Dorrity,  14  Abb.  Pr. 
206). 

I.  That  the'  premises  of  which  the  plaintiff  seeks  partition 
belong  to  the  parties  to  the  action  as  tenants  in  common. 

II.  That  the  parties  were  partners  in  trade,  and  carried  on 
business  on  said  premises,  and  that  the  said  premises  were  owned 
by  them  as  such  copartners. 

III.  That  in  the  month  of ,  19 . .  ,  the  partnership  was 

dissolved  by  the  retirement  of  one  of  the  defendants  therefrom; 

and  in   ,  19 . .  ,  and  before  this  action,  the  defendant 

D . . . .    commenced  an  action  in  the    court  of    

against  the  plaintiff  in  this  action  and  the  defendant  E , 

demanding  judgment  that  the  defendants  therein  be  decreed  to 
render  an  account  of  the  stock,  fixtures,  machinery,  and  effects, 
and  that  the  plaintiff's  interest  be  adjusted  and  stated,  and  that 
he  have  judgment  for  the  amount  of  his  interest  therein,  or  that 
a  receiver  be  appointed  to  take  and  sell  the  property,  and  dis- 
tribute it  among  the  partners  according  to  their  respective  in- 
terests ;  which  action  is  still  pending  and  undetermined. 

1351.  Misnomer. 

That  the  true  name  of  the  plaintiff  [or  this  defendant]  is,  and 
always  has  been,  B . . . .  F. . . .  and  not  A....  B....,in  which 
name  he  sues  [or  is  sued] . 

1352.  Non-joinder  of  one  who  was  a  party  to  the  contract. 

I.  That  the  supposed  contract  [or  other  cause  of  action] 
mentioned  in  the  complaint,  if  any  such  was  made,  was  made 

with  said  Y Z. . . .  by  the  plaintiff  [or  by  the  defendant] 

and  *  one  M. . . .  N. . . .  jointly  [and  if  as  partners,  add:  as 
partners,  under  the  firm-name  of  T. . . .  Z. . . .  &  Co.] 

II.  That  the  said  M N is  stiU  living,  at 

1353.  The  same,  in  case  of  indorsement,  etc. 

I.  That  the  supposed  note  in  the  complaint  alleged  to  have 
been  indorsed  [or  transferred]  to  the  plaintiff,  was  not  indorsed 
[or  transferred]  to  him  individually,  but  to  the  plaintiff  and  one 
[continue  as  in  Form  1352  from  the  •] . 
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1354.  Non-joinder  of  other  owners  in  actions  relative  to  land. 

That  M N and  0 P ,  residing  at are 

tenants  in  common  with  the  plaintiff  in  said  lands,  and  neces- 
sary parties  to  this  action. 

1355.  Non-joinder  of  a  co-administrator. 

That  after  the  death  of  said  M N and  on  or  about  the 

day  of ,  19 . .  ,  letters  of  administration  were  duly 

issued  to  one  O. . . .  P. . . .  together  with  the  plaintiff,  by  the 

court  of  the  county  of ;  and  said  0 P 

thereupon  duly  qualified  as  administrator,  and  stiU  is  such,  and 
living  at 

1356.  Non-joinder  of  a  co-ex€cutor. 

I.  That  the  said  M N the  testator  mentioned  in  the 

complairit,  by  his  will  duly  appointed  the  plaintiff  and  one  0. . . .. 
P. . . . ,  jointly,  executors  of  his  said  will. 

II.  That  on  or  about  the day  of ,  19 . .  ,  letters 

tesitamentary  thereupon  were  duly  issued  to  said  0. . . .  P 

[together  with  the  plaintiff]  by  the court  of  the  county 

of ;  and  he  thereupon  duly  qualified  as  executor,  and  still 

is  such,  and  living  at 

1357.  Non-joinder  of  tenant  in  common,  as  to  part  of  tlie 

goods. 

That  as  to  the  taking  [or  converting]  of  said  [here  mention 
the  part  as  designated  in  the  complaint;  or,  if  not  there  desig- 
nated, say:  a  part  of  the  goods  mentioned  in  the  complaint, 
to-wit,  a  wagon  and  harness] ,  the,  same  were  at  the  time  of  said 

supposed  trespass  the  property  of  the  plaintiff  and  one  M 

N. . . .  ,  as  tenants  in  common,  and  not  of  the  plaintiff  alone. 

II.     That  the  said  M N is  stiU  Hviag  at 

1358.  Joint  interest  in  plaintiff  and  a  third  person. 

I.  That  the  plaintiff  had  not,  at  the  time  of  the  alleged  griev- 
ances in  the  complaint  mentioned  [nor  at  any  time  since]  any 
title  to  or  interest  in  the  [property,  the  suiject  of  the  action] 

therein  mentioned,  except  jointly  and  undividedly  with  M 

N....  andO....  P.... 

II.  That  said  M N and  0. . . .  P. . . .  are  stiU  living 

at 
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1359.  Non-joinder  of  necessary  defendant. 

That  the  said  work  and  labor  were  done,  and  money  was  paid 
by  the  plaintiff,  at  the  request  of  the  defendant,  jointly  with  one 
M. . . .  N ,  who  is  stiU  living  at 

1360.  Partnership  of  defendants  with  a  third  person. 

I.  That  at  the  time  of  the  making  of  the  contract  mentioned 
in  the  complaint,  these  defendants  were  in  partnership  with  one 
M. . . .  N ,  under  the  firm  name  of  Z. . . .  N &  Co. 

II.  That  said  note  was  made  by  these, defendants  jointly  with 

said  M N. . . .  ,  and  not  otherwise  [which  the  plaintiffs  then 

well  knew] . 

III.  That  said  M N is  still  living  at 

1361.  Assignment  of  cause  of  action,  by  plaintiff,  to  third 

person. 

That  after  the  sale  and  delivery  [or  accruing  of  other  cause 
of  action]  in  the  complaint  alleged,  and  before  this  action,  the 
plaintiff  duly  assigned  his  cause  of  action  against  this  defend- 
ant arising  therefrom  [or,  said  judgment,  etc.,  or  other  thing  in 

action]  to  one  M N who  then  became,  and  stiU  is,  the 

lawful  owner  and  holder  thereof. 


CHAPTER  LXXXVI. 


GENERAL  DEFENSES  ON  THE  MERITS. 


1362.  Accord  and  satisfaction. 

1363.  Arbitration  and  award. 

1364.  Estoppel. 

1365.  Estoppel    by    former    judg- 

ment. 

1366.  The  same,  pleading  foreign 

judgment  in  detail. 


1367.  Statute  of  limitations,  ordi- 

nary form. 

1368.  Statute    of    limitations    in 

tort  action. 

1369.  Foreign    statute    of    limita/- 

tions  in  tort  action. 

1370.  Release. 

1371.  Specific  denial  of  demand. 


1362.    Accord  and  satisfaction. 

That  after  making  the  contract  [or  other  instrument]  and  the 
alleged  breach  thereof  [or,  after  committing  the  said  supposed 
grievances]  in  the  complaint  mentioned  [or  in  the  ....  cause 
of  action  in  the  complaint  mentioned]  and  before  this  action, 
to-wit,  on  the day  of  .......  19 . .  ,  *  this  defendant  de- 
livered to  the  plaintiff,  and  the  plaintiff  [or,  to  A. . . .  B. . . . 
one  of  the  plaintiffs,  and  said  A B. . . .]  accepted  and  re- 
ceived from  the  defendant dollars  [or,  briefly  describ- 
ing the  thing  delivered,  if  not  money]  in  full  satisfaction  and 
discharge  of  the  damages  [or  moneys,  or  liability,  or  debt,  as 
may  be  appropriate]  in  the  complaint  mentioned,  and  of  all  the 
damages  by  the  plaintiff  sustained  by  reason  of  the  non-perform- 
ance [or  non-payment,  or  neglect,  or  acts]  therein  alleged. 


1363.    Arbitration  and  award. 

I.  That  after  the  maturity  of  the  note  [or  after  the  accruing 
of  other  cause  of  action]  mentioned  in  the  complaint,  to-wit,  on 

the  ....  day  of ,  19 . .  ,  the  plaintiff  and  this  defendant 

executed  a  written  agreement,  whereby  they  mutually  submitted 
the  demand  alleged  in  the  complaint  [among  other  controversies] 
to  the  arbitration  of  one  M. . . .  N. . . .  who,  thereafter  and  be- 
fore the  commencement  of  this  action,  to-wit,  on  the  ....  day  of 

,  19 . .  ,  by  his  award  then  duly  made  and  published, 

awarded  that  [stating  the  substance  of  the  award]. 

II.  That  the  defendant,  on  the  ....  day  of ,  19 . ,  , 
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and  before  this  action,  duly  performed  said  award  on  his  part 
by  [here  state  payment  or  tender]  ."• 

1364.  Estoppel.^ 

For  a  further  and  separate  defense  the  defendant  alleges  that 
the  plaintiff  ought  not  to  be  admitted  to  say  [here  state  the  mat- 
ter to  which  the  estoppel  is  interposed,  e.  g.,  that  said  premises- 
belonged  to  M. . . .  N ]  for  the  reason  that  [here  state  the 

facts  showing  the  estoppel,  e.  g.,  that  the  plaintiff,  on  or  about. 

the  .' . . .  day  of ,  19 ; .  ,  conveyed  said  premises  to  th€ 

defendant  by  deed,  containing  a  full  covenant  of  warranty. 

1365.  Estoppel  by  former  judgment. 

That  on  the day  of ,  19 . .  ,  at in  an  ac- 
tion brought  in  the court  [or  before  M N ,  a  jus- 
tice of  the  peace  in  and  for ]  by  A. . . .  B. . . .  against 

C D ,  for  the  same  cause  of  action  as  that  set  forth  in 

the  complaint  herein,  said  A B....    recovered  judgment 

duly  given,  upon  the  merits  thereof,  against  said  C . . . .  D . . . . 
for dollars  [or  state  other  relief  adjudged]  which  judg- 
ment stiU  remains  in  full  force  and  unreversed. 

1366.  The  same,  pleading  foreign  judgment  in  detail  (from  N. 

Y.,  etc.,  Co.  V.  Robinson,  25  Abbott's  N.  0-  116). 
I.     That  an  equity  suit  was  heretofore  brought  by  H.... 
J. . . .  [the  person  mentioned  in  the  complaint  herein  as  receiver 
of  the  Erie  Eailway  company]    as  such  receiver,  against  this 

defendant,  in  the  county  circuit  court,  in  the  state  of 

,  the  bill  of  complaint  wherein  prayed  for  a  decree  by 

which  it  might  be  adjudged  and  decreed,  among  other  things, 
that  this  defendant  give  no  consideration  for  the  ....  shares 
of  stock  mentioned  in  the  contract,  ' '  Exhibit  A ' '  annexed  to  the 
complaint  herein,  and  had  no  legal  or  equitable  right  or  title 
in  or  to  the  same ;  that  the  actual  title  to  the  ....  shares  of 
stock  of  M. . . .  N. . . .    [mentioned  in  the  complaint  herein]  in 

the company,  remained  in  said  Erie  Eailway  coinpany ; 

that  this  defendant  acquired  no  title  to  the  ....  shares  of  stock 
allotted  to  him  [mentioned  in  the  complaint  herein]   and  that 

1  It  is  unnecessary  to  allege  per-  must  be  alleged.  Armstrdng  v. 
formance  if  the  award  directed  Masten,  11  Johnson,  189;  Brazill 
payment  of  the  amount  found  due,  v.  Isham,  12  N.  Y.  9. 
for  then  it  is  the  equivalent  of  a  2  Estoppel  is  an  affirmative  de- 
judgment,  but  if  the  award  is  sim-  fense,  and  to  be  available  the 
ply  in  pursuance  of  a  submission  facts  must  be  pleaded  as  new  mat- 
to  state  an  account  or  fix  a  sum,  ter,  unless  they  appear  on  the  face- 
and  does  not  purport  to  direct  sat-  of  the  complaint, 
isfaction  or  payment,  performance 
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the  actual  titlfe  remained  in  the  Erie  Railway  company] ;  that 
the  agreement,  a  copy  whereof  is  annexed  to  the  complaint 
herein,  was  induced  by  false  and  fraudulent  representations  of 
said  defendant,  and  that  the  same  should  be  canceled  and  an- 
nulled; that  defendant  should  be  required  to  pay  to  said  H 

J.  .^ .  ,  as  such  receiver,  the  sum  of dollars,  with  the 

interest  thereon,  and  for  such  further  and  other  order  of  relief 
as  the  nature  of  the  case  might  require,  jind  as  might  be  agree- 
able to  equity  and  good  conscience. 

II.  That  the  said  bill  of  complaint  was  personally  subscribed 

hy  said  H. . . .  J. . . .  and  verified  by  him  upon  oath  on , 

19 . .  ,  and  contains  all  the  allegations  material  to  the  present 
action  which  are  contained  in  the  amended  complaint  herein, 
except  that  [if  it  be  a  material  allegation]  said  receiver  and 
said  Erie  Railway  company  were  induced  to  make  said  contract 
["Exhibit  A"  annexed  to  the  complaint  herein]  by  reason  of 
the  statements  of  this  defendant  that  his  title  to  said  stock  was 
a  good  and  clear  title,  and  that  no  other  person  had  a  lawful 
claim  thereto;  but  that  this  matter  might  have  been  also  liti- 
gated in  the  aforesaid  suit.  The  paper  hereto  annexed  as  a  part 
liereof  and  marked  "Exhibit  A,"  is  a  true  copy  of  the  bill  of 
complaint  in  said  suit. 

III.  That  the  plaintiff  herein,  on  or  about ,  19 . .  ,  be- 
came a  party  complainant  to  the  suit  mentioned  in  said  para- 
graph, and  filed  a  supplemental  bill  of  complaint  therein  by 
leave  of  the  said  court;  that  answers  were  duly  filed  to  the  said 
bill  and  supplemental  bill  therein  by  this  defendant,  denying 
the  equities  set  up  in  said  biUs ;  that  a  replication  was  duly  filed 
by  the  complainant,  and  said  suit  duly  came  on  to  be  heard  by 
said  court  in  chancery,  and  each  party  introduced  evidence  upon 
said  hearing,  and  the  taking  of  evidence  therein  was  closed,  and 

thereafter,  and  on  or  about  the  ....  day  of ,  19 . .  ,  the 

said  bill  and  supplemental  bill  in  said  suit  were  dismissed  by 
order  of  the  said  court,  a  copy  of  which  order  is  hereto  annexed 
as  a  part  hereof  and  marked  "Exhibit  B,"  and  that  the  recitals 
in  said  order  were  and  are  true. 

rV.  That  by  said  order  the  matters  in  this  action  were  finally 
-adjudicated  and  settled,  and  that  the  plaintiff  is  thereby  barred 
from  prosecuting  or  maintaining, this  action. 

1367.    Statute  of  limitations,  ordinary  form.' 

That  the  cause  of  action  stated  in  the  complaint  [or,  that  as 
to   dollars,  part  of  the  'cause  of  action  stated  in  the 

3  As  to  when  the  statute  of  lim-  of  by  demurrer,  see  Chapter 
itations  may  be  taken  advantage      LXXXIII,  supra,  and  notes. 
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complaint,  the  same]  did  not  accrue  within  ....  years  before 
the  commencement  of  this  action. 

1368.  Statute  of  limitations  in  tort  action. 

That  the  defendant  was  not  giiilty  of  the  grievances  alleged 
in  the  complaint  [or,  in  the  first  cause  of  action  in  the  com- 
plaint] at  any  time  within  ....  years  before  the  commencement 
of  this  action. 

1369.  Foreign  statute  of  limitations  in  tort  action  (adapted 

from  Emgartner  v.  Steel  Co.,  103  Wis.  373). 

For  a  further  and  separate  defense,  the  defendant  alleges 
that  the  said  personal  injury  described  in  the  complaint  occurred 

in  the  state  of and  that  at  the  time  of  the  occurrence 

thereof,  to-wit,  the day  of ,  19 . .  ,  and  at  all  times 

thereafter  to  the  present  time  both  the  plaintiff  and  this  de- 
fendant were  and  still  are  citizens  and  residents  of  the  state  of 

,  and  that  at  the  time  of  said  injury  there  was,  ever 

since  has  been,  and  still  is  a  statute  of  the  state  of known  , 

as  section of  chapter  ....  of  the  Revised  Statutes  of  said 

state  which  provides  as  follows  [give  copy  of  section,  or  state 
its  substance].  That  no  action  was  begun  by  the  plaintiff  to 
recover  on  account  of  said  alleged  injury  in  the  said  state  of 

within years  next  after  the  cause  of  action  alleged 

in  said  complaint  accrued,  nor  was  this  action  commenced  within 
said  period  of  two  years.  Wherefore  this  defendant  alleges  that 
the  said  cause  of  action  has  become  and  is  by  virtue  of  the  opera- 
tion of  said  statute  completely  barred. 

1370.  Release. 

[As  in  first  form  in  this  chapter  to  the  *,  then  continuing  : 

the  plaintiff  [or,  the  plaintiffs  jointly,  or,  A B. . . .  ,  one  of 

the  plaintiffs] ,  in  consideration  of ,  by  deed,  released  this 

defendant  from  the  claim  set  up  in  the  complaint  [or,  executed 
to  this  defendant  a  release,  of  which  the  following  is  a  copy; 
[giving  copy] . 

1371.  Specific  denial  of  demand. 

The  defendant  denies  that  the  plaintiff  at  any  time  demanded 
the  [proceeds  of  the  goods]  in  said  complaint  mentioned  at  any 
time  prior  to  the  commencement  of  this  action. 


CHAPTER  LXXXVn. 

VAEIOUS  ALLEGATIONS  AND  DENIALS  RELATING  TO 
CAPACITY  TO  SUE  OR  BE  SUED. 


1372.  Denial  of  assigument. 

1373.  Allegation  of  payment  to  as- 

signor without  notice. 

1374.  Denial    of    incorporation    of 

plainOff. 


1375.  Denial  of  partnership. 

1376.  Denial    of    representative 

character. 

1377.  Allegation  that  executor  re- 

nounced. 


1372.  Denial  of  assignment. 

The  defendant  [upon  information  and  belief]  denies  that  the 

said  [alleged  assignor]  on  the  ....  day  of ,  19 . .  ,  or  at 

any  other  time,  assigned  or  transferred  to  the  plaintiff  the  said 
note  and  mortgage  [or  in  case  of  a  mere  claim  or  cause  of  action, 
the  said  claim  or  cause  of  action]  described  in  the  complaint, 
and  denies  that  the  plaintiff  was  or  is  the  holder  or  owner 
thereof.  [If  the  execution  of  a  formal  instrument  of  assign- 
ment is  alleged  in  the  complaint,  the  above  form  should  he  varied 

so  as  to  deny  that  the  alleged  assignor  on  the .  day  of , 

19. .  ,  or  at  any  other  time  executed  or  delivered  to  the  plaintiff 
the  alleged  assignment  of  the  said  note  and  mortgage,  or  claim 
as  in  said  complaint  alleged,  etc.] 

1373.  Allegation  of  payment  to  assignor  without  notice. 

That  on  or  about  the day  of ,  19 . .  ,  and  prior  to 

the  coinmencement  of  this  action  the  defendant,  without  knowl- 
edge or  notice  of  the  alleged  assignment  of  the  said  note  [or 
claim]  described  in  the  complaint,  paid  to  the  said  assignor  the 

full  amount  due  thereon  [or  the  sum  of dollars]  which 

was  accepted  and  received  by  the  said  [assignor]  in  full  pay- 
ment and  discharge  of  said  note  [or  claim,  or  cause  of  action]. 

1374.  Denial  of  incorporation  of  plaintiff. 

The  defendant,  further  answering  the  complaint  herein,  ex- 
pressly denies  *  that  the  said  plaintiff  was  at  the  time  of  the 
commencement  of  this  action  or  now  is  a  corporation  as  in  said 
complaint  alleged. 
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[Tfiis  is  doubtless  sufflcient  denial  in  Wisconsin  (Wis.  Stats. 
1898  sec.  4199)  and  in  Nebraska  (Maxwell's  Code  Pleading,  Form 
511),  but  in  Minnesota,  Iowa,  North  Dakota  and  South  Dakota 
there  should  be  an  affirmative  allegation  that  the  plaintiff  is  not 
a  corporation  (Minn.  Bev.  Laws  1905  sec.  4148;  N.  Dak.  Bev. 
Codes  sec.  5754;  S.  Dak.  Bev'.  Codes  G.  C.  sec.  414;  Iowa  Code 
sees.  3627,  3628),  and  in  these  last  named  states  the  answer  should 
proceed  as  above  to  *  and  continue:  all  allegations  of  said  com- 
plaint relating  to  the  alleged  incorporation  of  the  plaintiff,  and 
alleges  that  the  plaintiff  was  not  at  the  time  of  the  commence- 
ment of  this  action  and  is  not  now  a  corporation  (in  Iowa  add:} 
and  was  never  incorporated  under  the  laws  of  this  state  or  of 
any  other  state  or  government.] 

[Add  verificatidn.] 

1375.  Denial  of  partnership  (Wis.  Stats.  1898  sec.  4197;  Minn. 

Rev.  Laws  1905  sec.  4149;    Iowa  Code  sees.  3627, 
3628). 

The  defendant,  further  answering  the  complaint,  expressly  de- 
nies that  the  said  A. . . .  B. . . .  and  C. . . .  D were  or  are 

partners,  as  alleged  in  said  complaint,  and  on  the  contrary  al- 
leges that  the  said  A. . . .  B. . . .  and  C. . . .  D. . . .  were  not  at 
the  time  of  the  commencement  of  this  action  and  are  not  now 

partners.     [Or,  that  the  said  A B was  not  and  is  not  a 

partner  with  the  said,  naming  the  others.] 

[Add  verification.] 

1376.  Deniall  of  representative  charstcter  (Wis.  Stats.  1898  sec. 

4200;  Iowa  Code  sees.  3627,  3628). 

The  defendant,  further  answering  the  complaint,  expressly 

■denies:  that  tile  plaintiff  was  on  the  ....  day  of ,  19 . .  , 

or  at  any  time,  appointed  executor  of  the  estate  of  E F 

deceased  [or  administrator,  or  guardian,  or  trustee,  as  the  case 
may  be],  and  deiiieS  that  the  said  plaintiff  was  or  is  now  such 
executor  [or  guardian,  etc.]  [In  Iowa  add:  and  on  the  contrary 
alleges  that  the  said  plaintiff  was  never  appointed  such  executor, 
cr  guardian,  and  is  not  now  such  executor,  or  guardian,  etc.] 

[Add  verification.] 

1377.  Allegation  that  executor  renounced. 

I.     That  said  executor,  after  the  death  of  the  testator,  and 

on  or  about  the  ....  day  of ,  19 . .  ,  by  writing  signed  by 

him,  and  attested  by  two  witnesses,  and  proved  to  the  satisfac- 
tion of  the court  of  the  county  of ,  before  whom 

said  will  was  proved,  renounced  said  appointment  as  executor 
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[leaving  said  co-executor,  who  is  still  living,  sole  executor  of 
said  wiU] ;  which  renunciation  was  duly  filed  in  the  office  of  said 
court. 

[II.  That  said  co-executor  has  duly  qualified  and  taken  upon 
himself  the  execution  of  said  wiU,  and  is  now  such  executor.] 

[Or:  II.  That  thereupon  letters  of  administration  with  said 
win  annexed  were  issued  upon  said  M. . . .  N. . . .  's  estate  to  one 

O P. . . .  by  the  said court,  by  an  order  duly  made 

on  the  ....  day  of » 19-.] 


CHAPTER  LXXXVIII. 

DENIALS  OF  THE  CONTRACT  SUED  ON. 


1378.  Denial  of  the  contract,  gen- 

eral form. 

1379.  Denial  of  deed. 

1380.  Denial  of  conditional  deliv- 

ery. 


1381.  Allegation  of  delivery  In  ej 

crow. 

1382.  Denial  of  indebtedness. 

1383.  The  same,  admitting  part. 


1378.  Denial  of  the  contract,  general  form. 

The  defendant  denies  that  on  the day  of  ....•..,  19. .  ,. 

or  at  any  other  time,  he  made  or  entered  into  the  agreement  men- 
tioned and  described  in  parasrraph  one,  of  the  complaint  herein. 

1379.  Denial  of  deed. 

The  defendant  denies  that  on  the  ....  day  of ,  19 . .  , 

or  at  any  other  time,  he  executed  or  delivered  to  the  plaintiff! 
the  deed  mentioned  and  described  in  said  complaint. 

1380.  Denial  of  conditional  delivery. 

The  defendant  denies  the  allegations  of  the  complaint  herein- 
whereby  it  is  alleged  that  the  said  note  [or  deed]  described  in^ 
said  complaint  was  executed  and  delivered  by  the  plaintiff  upon 
the  condition  or  understanding  set  forth  in  said  complaint,  and 
on  the  contrary  thereof  this  defendant  alleges  that  the  said  note 
[or  deed]  was  executed  and  delivered  by  the  said  plaintiff  abso- 
lutely and  without  condition. 

1381.  Allegation  of  delivery  in  escrow. 

I.     The  defendant  alleges  that  he  gave  said  deed   [or  other- 
writing]  to  secure  the  repayment  of dollars,  then  lent 

by  the  plaintiff  to  one  M N. . . .  ,  and  that  he  delivered  said 

deed,  not  to  the  plaintiff  or  his  agent,  but  to  one  0 . . . .  P . . . . 
as  an  escrow,  to  be  kept  by  him  upon  condition  that  if  the  said 

M N should  within  ....  months  secure  the  repayment 

of  said  sum  of  money  to  the  plaintiff  by  a  mortgage  upon  his 
freehold  at ;  that  then  the  said  deed  should  be  immedi- 
ately discharged  and  annulled,  and  returned  to  the  defendant, 
and  that  only  in  case  of  default  of  the  said  M. . . .  N. . . .  so  se- 
curing the  repayment  of  the  said  sum,  should  the  said  deed  of 
the  defendant  stand  in  force.' 
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II.     That  within  the  time  agreed,  and  on  the day  of 

,  19. .  ,  said  M N. . . .  did  secure  the  repayment  of 

the  said  sum  tp  the  plaintiff  by  a  mortgage  upon  said  freehold, 
which  the  plaintiff  then  and  there  accepted  as  such  security; 
whereby  the  deed  of  the  defendant  so  delivered  in  escrow  be- 
came void. 

1382.  Denial  of  indebtedness.^ 

The  defendant  denies  that  he  is  now  or  was  at  the  time  of  the 
commencement  of  this  action  indebted  to  the  plaintiff  in  the  sum 
of dollars  or  in  any  other  sum. 

1383.  The  same,  admitting  part. 

The  defendant  admits  that  he  is  indebted  to  the  plaintiff  in 

the  sum  of dollars,  and  consents  that  the  plaintiff  have 

judgment  therefor,  but  as  to  the  residue  of  the  sum  claimed  by 
the  plaintiff  in  his  complaint,  the  defendant  denies  that  he  is 
now  or  was  at  the  time  of  the  commencement  of  this  action  so 
indebted. 

1  This  and  the  following  form  debtedness  are  specifically  pleaded 
are  only  proper  to  bo  used  where  in   the   complaint   they   must  be 
the  complaint  contains  simply  a  either  generally  or  specifically  de- 
general    allegation    of    indebted-  nied. 
ness.    If  the  facts  showing  the  in- 


CHAPTER  LXXXIX. 


INVALIDITY  OF  THE  CONTRACT  SUED  ON. 


1384. 
.1385. 


1386. 
1387. 
1388. 

1389. 
1390. 
1391. 

1392. 


1393. 


Coverture  of  the  defendant. 

That  defendant  was  a  mar- 
ried woman,  and  signed 
the  note  as  surety  only  for 
her  husband. 

Infancy  of  defendant. 

Insanity  of  defendant. 

Fraud  in  procuring  con- 
tract. 

Duress  by  Imprisonment. 

Duress  by  threats. 

Statute  of  frauds,  as  to 
leasing  or  sale  of  lands. 

The  same,  as  to  agreement 
not  to  be  performed 
within  a  year. 

The  same,  as  to  special 
promise  to  answer  for  de^ 
fault,  eta,  of  another. 


1394.  The  same,  as  to  agreement 

in    consideration    of   mar- 
riage. 

1395.  The  same,  as  to  sale  of  per- 

sonal property. 

1396.  Ultra  vires  of  corporation. 

1397.  That  the  contract  sued  on  Is 

a  foreign  one,  void  by  the 
law  of  the  place. 

1398.  That    the    contract    was    a 

cover  for  a  wager. 

1399.  That  the  debt  was  for  money 

lost  at  play. 

1400.  That  the  contract  was  made 

to  compound  a  felony. 

1401.  Note  given  for  liquors  sold 

without  license. 

1402.  Usury    by    ante-da:ting    se- 

curity. 

1403.  That  the  contract  was  made 

on  Sunday. 


Unless  the  illegal  character  of  the  contract  appears  upon  the 
face  of  the  complaint  the  facts  establishing  its  illegality  must  be 
'distinctly  set  up  in  the  answer  in  order  to  entitle  the  defendant 
to  introduce  proof  thereof.  Such  proof  will  not  be  admitted  un- 
der a  mere  denial  of  the  contract. 

1384.    Coverture  of  the  defendant.^ 

That  at  the  time  of  the  making  of  the  supposed  [contract] 
alleged  in  the  complaint,  this  defendant  was  [and  stiU  is]  the 

wife  of  one  M N [and  that  she  did  not  then  have  nor 

has  she  now  any  separate  property  or  business  of  any  nature, 
or  in  case  she  has  a  separate  estate  or  business,  and  that  the  said 
supposed  contract  did  not  in  any  way  concern  the  separate  prop- 
erty or  business  of  this  defendant] . 


1  The  married  women's  acts  In 
some  states  doubtless  eliminate 
this  defense.  No  attempt  is  here 
made  to  determine  to  what  extent 
this  is  true;  the  law  of  the  par- 


ticular state  should  be  carefully 
studied.  In  Wisconsin  the  de- 
fense still  seems  available.  Wis. 
Stats.  1898  sec.  2345. 
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1385.  That  defendant  was  a  married  woman,  and  signed  the 

note  as  surety  only  for  her  husband  (adapted  from 
Emerson  Co.  v.  Knapp,  90  Wis.  34). 

That  at  the  time  this  defendant  signed  the  said  note  described 
in  the  complaint  she  was  and  stiU  is  a  married  woman  and  the 

wife  of  C D . . . .  and  that  the  said  C . . . .  D . . . .  executed 

said  notes  as  principal  maker  in  payment  of  a  debt  then  owing 
by  him  individually  to  the  plaintiff,  and  for  no  other  considera- 
tion, and  that  this  defendant  thereupon  signed  said  note  at  the 
request  of  and  as  surety  for  her  said  husband  and  not  other- 
wise, and  this  defendant  received  no  consideration  for  said  note 
nor  did  the  same  in  any  way  concern  her  separate  property  or 
business. 

[See  note  to  the  last  preceding  form.] 

1386.  Infancy  of  defendant. 

That  at  the  time  of  making  the  supposed  contract  [and  of  the 
delivery  of  the  goods,  or  other  consideration]  alleged,  the  defend- 
ant was  under  the  age  of  twenty-one  years ;  to-wit,  ....  years  of 
age,  and  that  the  said  supposed  contract  was  not  entered  into  for 
the  purchase  of  necessaries  for  this  defendant  [or  that  the  said 
goods  so  delivered  were  not  necessaries] . 

1387.  Insanity  of  defendant. 

That  at  the  time  of  the  making  of  the  alleged  promise  [or 
agreement,  or  of  the  executing  of  the  alleged  deed]  the  defend- 
ant was  of  unsound  mind,  and  thereby  incapable  of  making  [or 
executing],  and  of  understanding  the  same,  as  the  plaintiff  then 
well  knew. 

1388.  Fraud  in  procuring  contract. 

I.  That  the  instrument  mentioned  in  the  complaint  was  ob- 
tained from  defendant  by  the  plaintiff  [and  others  in  collusion 
with  him]  by  fraud  and  misrepresentations,  in  this,  that  the  said 

plaintiff  [and  one  B....   F ]   then  and  there  falsely  and 

fraudulently  represented  to  the  defendant  [here  set  forth  the  al- 
leged false  representations  as  fully  and  specifically  as  in  a  com- 
plaint in  an  action  founded  upon  fraud,  or  deceit  or  an  action 
trought  for  the  cancellation  of  instruments  on  the  ground  of 
fraud,  for  which  see  previous  chapters  of  this  work  on  those  sub- 
jects] . 

II.  That  this  defendant  then  and  there  relied  upon  the  said 
false  representations  so  made,  and  believed  them  to  be  true,  and 
so  relying  and  believing  was  thereby  induced  to  execute  and  de- 
liver the  said  instrument,  and  not  otherwise.     [If  defendant  has: 
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received  any  consideration,  a  return  or  offer  to  return  the  same 
should  ie  alleged,  and  if  affirmative  relief  be  sought  the  defense 
should  ie  pleaded  as  a  counter-claim  and  judgment  demanded, 
as  for  instance]  : 

WHEREFORE  the  defendant  demands  judgment  that  the 
said  instrument  be  adjudged  void  and  be  delivered  up  to  be  can- 
celled, and  for  such  further  relief  as  may  be  just  and  equitable, 
with  costs. 

1389.  Duress  by  imprisonment. 

That  the  defendant,  at  the  time  of  the  making  of  the  said 
[contract]  was  imprisoned  by  the  said  plaintiff  [and  others  in 
collusion  with  him]  and  then  and  there  detained  and  forcibly 
deprived  of  his  liberty  until,  solely  by  reason  of  the  force  and 
duress  of  such  imprisonment  and  in  order  that  he  might  be  re- 
leased therefrom,  he  executed  and  delivered  the  said  [contract] 
to  the  plaintiff.  [If  affirmative  relief  by  way  of  cancellation  of 
the  instrument  or  otherwise  is  necessary,  plead  as  a  counter-claim, 
add  allegations  as  to  return  or  readiness  to  return  consideration, 
and  demand  for  judgment  as  in  last  preceding  form.] 

1390.  Duress  by  threats. 

That  the  instrument  in  the  complaint  mentioned  was  obtained 
from  the  defendant  by  the  plaintiff  [and  others  in  collusion  with 
him]  by  duress  of  the  defendant,  in  this,  that  the  said  defendant 
'then  and  there  threatened  the  defendant  that  [here  state  spe- 
cifically the  threats  used] ,  and  that  the  defendant,  solely  in  con- 
sequence of  said  threats  and  in  the  fear  that  the  plaintiff  would 
execute  the  same,  made  and  delivered  the  said  instrument  and 
not  otherwise.  [If  necessary  to  plead  as  a  counter-claim,  add  the 
necessary  allegations  and  demand  for  judgment  as  indicated  in 
two  preceding  forms.] 

1391.  Statute  of  frauds,  as  to  leasing  or  sale  of  lands.' 

That  neither  the  said  lease,  though  for  a  longer  period  than 
one  year  [or,  said  contract  for  the  sale  of  said  lands],  nor  any 
note  or  memorandum  thereof  expressing  the  consideration,  was 
ever  in  writing  and  subscribed  by  the  said  G . . . .  D . . . .  by  whom 

2  The  statute  of  frauds  of  the  form  and  the  following  forms  are 

•various    states    covered    by    this  believed  to  be  adapted  for  use  as 

work,  though   substantially  slmi-  given  in  the  states  of  Wisconsin 

lar,  differ  in  some  particulars,  and  and  Minnesota.    Wis.   Stats.  1898 

the  statute  of  the  particular  state  sees.  2307,  2308,  2304;  Minn.  Rev. 

should  be  carefully  examined  be-  Laws  1905  sees.  3483,  3484,  3488. 

fore  framing  the  pleading.    This  In  Iowa,  North  Dakota,  South  Da- 
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the  lease  [or  sale]  is  alleged  to  have  heen  made,  or  by  any  law- 
fully authorized  agent  of  said  C. . . .  D. . . .  [nor  was  the  said 
Agreement  ever  partly  performed] . 

1392.  The  same,  as  to  agreement  not  to  be  performed  within  a 

year. 

That  although  the  said  agreement  by  its  terms  not  to  be  per- 
formed within  one  year  from  the  making  thereof,  neither  said 
agreement  nor  any  note  or  memorandum  thereof  [expressing  the 
consideration]  was  ever  in  writing  and  subscribed  by  the  said 

<j D who  is  sought  to  be  charged  therewith  [or  by  his 

authorized  agent.] 

[See  note  to  preceding  form.] 

1393.  The  same,  as  to  special  promise  to  answer  for  default, 

etc.,  of  another. 

I.  That  the  supposed  promise  in  the  complaint  alleged  is  a 
■special  promise  to  answer  for  the  debt  [or  default,  or  miscar- 
riage] of  another  person,  to-wit,  M N in  said  complaint 

mentioned. 

II.  That  no  note  or  memorandum  of  such  contract  [express- 
ing any  consideration]  was  made  in  writing,  or  subscribed  by 
the  party  to  be  charged  therewith,  to-wit,  this  defendant  [or  by 
his  authorized  agent]  [but  on  the  contrary,  the  same  was  whoUy 
without  consideration]. 

[See  note  to  Form  1391.] 

1394.  The  same,  as  to  agreement  in  consideration  of  marriage. 
That  the  said  alleged  agreement  [or  promise,  or  undertaking] 

in  the  complaint  set  forth  was  made  upon  consideration  of  mar- 
riage, and  neither  said  agreement,  nor  any  note  or  memorandum 
thereof  [expressing  the  consideration]  was  ever  in  writing,  and 

subscribed  by  the  said  C D ,  who  is  sought  to  be  charged 

therewith  [or  by  his  authorized  agent]. 
[See  note  to  Form  1391.] 

1395.  The  same,  as  to  sale  of  personal  property. 

That  although  said  alleged  contract  was  for  the  sale  of  goods 
{or  chattels,  or  things  in  action]  for  the  price  of  fifty  doUars 

kota  and  Nebraska  It  is  not  re-  Nebr.  sees.   5954,  5957,  5958.     In 

quired    tliat   the   written   memo-  North  Dakota,  South  Dakota  and 

randum  should  express  the  con-  Iowa  the  memorandum  may  in  all 

sideration.    Iowa  Code  sec.  4625;  cases  be  signed  by  an  authorized 

N.    Dak.   Rev.   Codes   sees.   3958-  agent;  while  in  Nebraska  it  is  re- 

3960;    S.  Dak.  Rev.   Codes  C.   C.  quired  in  all  cases  to  be  signed  by 

sec.  1238;  Cobbey's  Ann.  Stats,  of  the  party. 
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or  more,  no  note  or  memorandum  thereof  was  ever  made  in  writ- 
ing,  and  subscribed  by  the  said  C D sought  to  be 

charged  thereby  [or  by  his  authorized  agent]  nor  did  the  said 
[buyer]  accept  and  receive  any  part  of  such  goods  [or  any  of  the 
evidences  of  such  things  in  action] ;  nor  did  the  said  [buyer]  at 
the  time,  pay  any  part  of  the  purchase  money. 
[^ee  note  to  Form  1391.] 

1396.  Ultra  vires  of  corporation. 

I.  That  the  plaintiff  [or  said  company]  was  not  authorized 
by  l^w  to  take,  hold^  and  convey  real  property,  except  for  the 
following  purposes,  and  in  the  following  manner  [here  set  forth 
the  power  of  the  corporation] . 

II.  That  the  deed  alleged  in  the  complaint  was  executed  [and 
accepted]  on  the  part  of  said  corporation  for  the  purpose  of 
[here  state  purposes  and  manner  not  within  the  power] . 

1397.  That  the  contract  sued  on  is  a  foreign  one,  void  by  the 

law  of  the  place. 

I.  That  the   [contract]   alleged  in  the  complaint  was  made 

without  this  state,  and  in  the  state  of [or  in  the  kingdom 

of  France]  where  the  defendant  was  then  domiciled. 

II.  That  by  an  act  of  the  legislature  of  said  state,  entitled 
"An  Act,  etc.,"  passed  on,  etc.,  it  is  enacted  that  [here  set  forth 
the  law  relied  on,  and  if  there  be  exceptions,  add  allegations 
showing  that  the  contract  is  not  within  them] . 

1398.  That  the  contract  was  a  cover  for  a  wager. 

I.  That  at  the  time  of  the  alleged  contract  the  defendant  was 
not  a  dealer  in  the  merchandise  mentioned  therein,  nor  had  hfi 
the  possession  or  control  of  any  thereof. 

II.  That  it  was  the  intent  of  the  parties  not  to  make  any 
actual  sale  or  delivery  thereof,  but  at  the  maturity  of  said  con- 
tract that  the  difference  |)etween  the  market  value  and  the  con- 
tract price  should  be  paid  by  one  party  to  the  other. 

III.  That  the  market  price  of  such  merchandise  at  the  ma- 
turity of  the  contract  was,  at  the  time  of  making  the  contract, 
contingent  and  uncertain;  and  the  contract  was  a  mere  wager 
on  the  future  market  price  thereof,  and  contrary  to  the  statute. 

1399.  That  the  debt  was  for  money  lost  at  play. 

I.     That  the  defendant  and  the  plaintiff  played  together  at 

a  game  of  chance  called for  stakes,  upon  credit,  and  not 

f.pr  ready  mpney ;  and  at  said  gaming  the  plaintiff  won 

dollars  of  the  defendant,  which  he  did  not  pay. 
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II.  That  thereafter  the  defendant  gave  the  plaintiff  the  note 
mentioned  in  the  complaint  for  said  money  so  staked  and  lost. 

1400.  That  the  contract  was  m^ide  to  compound  a  felony. 

I.  That  heretofore,  on  the   day  of   ,  19 . .  ,  at 

one  L. . . .   M the  son  of  the  said  defendant,  had 

feloniously  [here  designate  the  crime,  e.  g.  stolen,  taken,  and  car- 
ried away  a  horse,  the  property  of  the  plaintiff] . 

II.  That  the  said  defendant,  in  order  to  compound  and  settle 
said  felony,  executed  the  contract  described  in  the  complaint,  in 
consideration  of  which,  the  plaintiff  and  others  desisted  from 
informing  and  prosecuting  upon  said  felony. 

III.  That  there  was  no  other  consideration  for  said  contract. 

1401.  Note  given  for  liquor  sold  without  license. 

I.  That  the  only  consideration  for  said  note  was  for  the  sala 
of  strong  or  spirituous  liquors,  sold  by  said  [payee]  in  quantities 

less  than  five  gallons  to  said  defendant  in  the  town  of , 

and  county  of the  said  [seller]  at  the  time  of  such  sale, 

having  no  license  for  the  sale  thereof,  as  required  by  the  Laws 
of  19 . .  ,  either  grocer  or  tavern  license. 

II.  That  the  said  note  was  transferred  to  the  plaintiff  after 
it  was  due,  and  without  consideration,  and  after  he  had  full  no- 
tice of  the  foregoing  facts. 

[See  Melchoir  v.  McCarty,  31  Wis.  252.] 

1402.  Usury  by  ante-dating  security. 

I.  That  he  gave  said  bond  and  mortgage  upon  a  loan  made 
to  him  by  the  plaintiff,  and  which  was  first  agreed  for  on  the 

....  day  of ,  19 . .   [or  to  secure  the  purchase-money  of 

lands  conveyed  to  him  by  the  plaintiff  on  the day  of , 

19. .  ,  on  which  day,  and  not  before,  said  purchase-money  ac- 
crued to  the  plaintiff] . 

II.  That  the  said  bond  and  mortgage  were  ante-dated  as  of 

the  ....  day  of ,  19  •  •  >  upon  an  agreement  between  the 

parties  that  the  defendant  should  secure  and  pay  to  the  plaintiff, 
in  addition  to  interest  at  the  rate  of  seven  per  cent,  on  said  loan 

[or  purchase-money]  from  said  day,  the  further  sum  of 

dollars  as  interest  thereon  from  the  day  on  which  said  bond 
and  mortgage  bore  date,  until  the  day  above  named,  as  a  cover 
for  usury. 

III.  That  in  pursuance  of  said  usurious  agreement,  the  said 
bond  and  mortgage  were  given,  and  thereafter  said  sum  of 

dollars  was  paid  by  the  said  defendant,  and  exacted 

and  accepted  by  the  plaintiff. 
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1403.    That  the  contract  was  made  on  Sunday. 

The  defendant  alleges  that  [the  said  promissory  note  in  the 
complaint  set  forth  was  executed  and  delivered  by  this  defend- 
ant, or  the  said  goods  and  merchandise  described  in  the  complaint 
were  sold  and  delivered  to  this  defendant]  on  the  first  day  of  the 
week,  commonly  called  Sunday,  to-wit,  on  the  ....  day  of 
J 19  •  • .  and  not  otherwise. 


CHAPTER  XC. 

PAYMENT,   PERPORJIANCE   OR   DISCHARGE   OF   THE 
CONTRACT   SUED    ON. 


1404.  Payment  before  action. 

1405.  Payment  after  action. 

1406.  Paym«nt  by   accepted  nego- 

tiable draft  ■which  plaint- 
iff has  lost. 

1407.  Payment  by  accepted   nego- 

tiable draft  which  plaint- 
iff has  negotiated. 

1408.  Suspension     of    remedy    by 

note  or  draft  not  yet  due. 

1409.  That   plaintiff   has   taken   a 

higher  security  by  a  bond. 

1410.  The  same,  by  a  judgment. 

1411.  Denying  the  proinlse  as   to 

part,  and  pleading  pay- 
ment or  tender  as  to  the 
balance. 

1412.  Denying  -value  claimed,  and 

pleading  payment  or  ten- 
der. 

1413.  Payment  in  services. 

1414.  That  a  mortgage  was  given 

to  secure  the  debt;  under 
which  the  plaintiff  took 
the  mortgaged  property. 

1415.  Novation,  by  substitution  of 

new  creditor. 

1416.  The  same,  in  case  of  a  prom- 

ise to  apply  indebtedness 


upon  a   mortgage  by  the 
plaintiff. 

1417.  A   demand   before    or   after 

the  plaintiff's  tender. 

1418.  Performance    of    conditions 

precedent  under  statute. 

1419.  Tender  of  payment. 

1420.  Payment  of  part  and  tender 

of  balance. 

1421.  Denial  of  part,  and  tender 

of  residue. 

1422.  Compromise. 

1423.  Composition  deed. 

1424.  Rescission  of  contract. 

1425.  By    surety    alleging    an    al- 

teration of  the  contract. 

1426.  Traverse  of   plaintiff's   gen- 

eral allegation  of  perform- 
ance. 

1427.  Setoff. 

1428.  The  same,  by  executors. 

1429.  'The  same,  in  an  action  by' 

executors. 

1430.  That  plaintiff  has  been  ad- 

judged a  bankrupt. 

1431.  Discharge  in  bankruptcy. 

1432.  Discharge    under    state    in- 

solvency law  (Wisconsin). 

1433.  Payment     by     delivery     of 

property. 


These  defenses  are  all  affirmative  in  their  nature,  and  must 
be  specifically  pleaded.  Evidence  to  sustain  them  is  not  admis- 
sible under  a  general  denial. 

1404.    Payment  before  action. 

That  before  this  action  and  on  or  about  the  ....  day  of 
,  19 . .  ,  this  defendant  paid  to  the  plaintiff dol- 
lars in  full  [or  in  part]  payment  of  the  said  note  [or  other  in- 
debtedness] . 
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1405.  Payment  after  action. 

That  after  the  commencement  of  this  action,  and  on  or  about 
the  ....  day  of ,  19. .  ,  this  defendant  paid  to  the  plaint- 
iff the  sum  of dollars  in  full  payment  of  the  said  note 

[or  claim]  set  forth  in  the  plaintiff's  complaint,  together  with 

the  further  sum  of dollars,  being  the  total  amount  of 

all  costs  which  had  accrued  in  this  action  at  the  time  of  said 
pajonent. 

1406.  Payment  by  accepted  negotiable  draft  which  plaintiflf 

has  lost. 

I.  That  before  the  commencement  of  this  action  the  plaintiff" 
drew  his  negotiable  draft  on  the  defendant  for  the  amount  of 
said  account  [or  other  indebtedness  alleged]  dated  on  the  .... 

day  of ,  19 . .  ,  payable  to  the  order  of  E F . . . .  and' 

indorsed  by  the  said  payee  [or  to  his  own  order  and  indorsed 
by  him]  and  due  ....  months  after  said  date,  which  said  draft 
was  thereafter  duly  accepted  by  the  said  defendant  so  indorsed. 

II.  That  the  plaintiff  received  said  acceptance  on  account 
of  said  indebtedness,  and  afterwards  and  before  the  same  became 
due,  and  payable  lost  the  same,  and  cannot  produce  it  to  the  de- 
fendant. 

1407.  Payment  by  accepted  negotiable  draft  which  plaintiff 

has  negotiated. 

I.  [As  in  last  preceding  form.] 

II.  That  the  plaintiff  received  said  acceptance  on  account  of 
said  indebtedness,  and  afterwards,  and  before  the  same  became- 
due  and  payable  indorsed  and  delivered  the  same  for  value  to 
some  person  to  the  def ehdant  unknown,  who  from  thence  hitherto 
has  been  and  now  is  the  lona  fide  owner  and  holder  thereof,, 
and  entitled  to  sue  the  defendant  thereon. 

1408.  Suspension  of  remedy  by  note  or  draft  not  yet  due. 

That  after  the  accruing  of  the  alleged  debt,  and  before  this 
action,  the  defendant  delivered  to  the  plaintiff,  and  the  plaintiff 
received  from  him,  for  and  on  account  of  said  debt,  a  bill  of  ex- 
change *  drawn  by  the  plaintiff  upon,  and  accepted  by  the  de- 
fendant [or  a  promissory  note  made  by  the  defendant]  dated" 

the  ....  day  of ,  19 . .  ,  for  the  sum  of dollars, 

payable  to  the  plaintiff,  or  order,  ....  months  after  date,  ** 
which  period  had  not  elapsed  at  the  commencement  of  this  action. 

[If  the  draft  was  drawn  ly  defendant  on  a  third  person,  or 
hy  one  third  person  upon  another,  insert  between  the  *  and  ** 
in  this  form,  the  following]  :  drawn  by  the  defendant   [or  by 
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M N, . . .  on,  and  accepted  by  0 P ,  and  indorsed 

by  the  defendant,  whereby  the  defendant  [or  said  M N ] 

required  the  said  0 P to  pay  the  defendant  or  order 

dollars,  ....  months  after  the  date  thereof. 

1409.  That  plaintiff  has  taken  a  higher  security  by  a  bond. 

I.  That  after  said  account  [or  note,  or  other  simple  contract- 
debt]  became  due,  and  before  this  action  the  plaintiff  and  this 
defendant  agreed  that  the  defendant  should  give  the  plaintiff 
his  bond  under  seal  [or  should  confess  judgment  to  the  plaintiff] 
for  said  sum  so  due. 

II.  That  in  pursuance  of  said  agreement,  this  defendant,  on 

the day  of ,  19 . .  ,  gave  to  the  plaintiff  his  bond 

under  seal  in  the  penal  sum  of dollars,  conditioned  for 

the  payment  by  him  to  sair"  plaintiff  of  said  sum  of 

dollars  so  due,  on  the day  of ,  19. .  ,  at  ...;..,  with 

interest. 

1410.  The  same,  by  a  judgment. 

I.  [As  in  the  preceding  form.] 

II.  That  in  pursuance  of  said  agreement  this  defendant  con- 
fessed judgment  in  the court  of to  the  plaintiff  for 

said  sum;  which  judgment  was  on  the day  of ,  19. .  , 

duly  entered  in  the  office  of  the  clerk  of  the court. 

1411.  Denying  the  promise  as  to  part,  and  pleading  payment 

or  tender  as  to  the  balance. 

I.  The  defendant  denies  that  he  at  any  time  promised  to 
pay  the  plaintiff  for  the  goods  and  merchandise  described  in  the 
complaint  [or  for  the  services  set  forth  in  the  complaint]   the 

sum  of doUars,  and  on  the  contrary  alleges  that  he 

agreed  to  pay  the  plaintiff  therefor  the  sum  of dollars, 

and  no  more. 

II.  That  on  or  about  the day  of ,  19 . .  ,  and  be- 
fore the  commencement  of  this  action,  the  defendant  paid  to  the 

said  plaintiff  the  said  sum  of dollars  in  full  payment 

and  discharge  of  the  plaintiff's  said  claim. 

[Or  in  case  of  tender  before  action]  :  II.     That  on  or  about 

the day  of ,  19 . .  ,  and  before  the  commencement  of 

this  action,  the  defendant  duly  tendered  to  the  plaintiff  the  said 

sum  of dollars,  in  payment  of  the  plaintiff's  said  claim, 

and  that  the  said  plaintiff  then  refused,  and  has  ever  since  re- 
fused to  receive  the  same,  although  the  plaintiff  ever  since  has 
been  and  still  is  ready  and  willing  to  pay  the  same  to  the  plaint- 
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iff,  and  now  brings  the  same  into  court  and  deposits  the  same  for 
the  benefit  of  the  plaintiff. 

1412.  Denying  value  claimed,  and  pleading  payment  or  tender. 

I.  The  defendant  denies  that  the  goods  and  merchandise  de- 
scribed in  the  complaint  [or  the  services  described  in  the  com- 
plaint] were  or  are  of  the  value  of  dollars,  as  in  said 

complaint  alleged,  and  on  the  contrary  the  defendant  alleges 

that  the  same  were  worth dollars  and  no  more  [or  did 

not  exceed dollars  in  value] . 

II.  [Allege  payment  or  tender,  as  in  preceding  form.] 

1413.  Payment  in  services. 

I.  That  after  the  said  promissory  note  was  made  [or  became 

payable]   and  before  this  action,  to-wit,  on  the   day  of 

..,.,.,  19 ..  ,  the  said  plaintiff  agreed  to  receive,  and  the  said 
defendant  agreed  to  give  to  the  said  plaintiff,  his  work  as  a  car- 
penter, to  the  amount  due  and  payable  on  the  said  note,  which 
said  work  was  to  be  received  in  payment  of  said  note. 

II.  That  the  defendant  afterwards,  according  to  the  said 
agreement,  did  for  the  said  plaintiff  carpenter  work  to  the  full 
amount  due  and  payable  on  the  said  note. 

1414.  That  a  mortgage  was  given  to  secure  the  debt;   under 

which  the  plaintiff  took  the  mortgaged  property. 

I.  That  at  the  time  of  giving  said  note  [or  incurring  other 
debt  alleged]  he  gave  a  chattel  mortgage  upon  said  goods  [or 
briefly  designate  the. subject  of  the  mortgage,  e.  g.,  the  household 

furniture  in  his  dwelling  at ]  which  mortgage  was  upon 

condition  that  if  the  said  note  [or  other  debt]  was  not  paid  when 
due,  the  plaintiff  might  take  the  [goods]  and  dispose  of  thela 
at  public  or  private  sale,  and  out  of  the  avails  retain  the  amount 
due  [upon  the  note],  with  costs  and  expenses,  paying  over  the 
surplus,  if  any,  to  the  defendant. 

II.  That  on  the day  of ,  19 . .  ,  and  before  this 

action,  the  plaintiff  took  possession  of  the  [goods]  to  dispose  of 
them ;  and  that  the  same  have  not  since  been  returned  to  the  de- 
fendant. 

III.  That  said  [goods]  were  then  of  the  value  of  

dollars,  and  exceeded  the  amount  then  due  the  plaintiff  on  said 
note  [or  other  indebtedness]  together  with  the  necessary  costs 
and  expenses  of  foreclosure  of  said  mortgage. 

1415.  Novation,  by  substitution  of  new  creditor. 

That  on  the day  of ,  19 . .  ,  at ,  at  the  re- 
quest of  the  plaintiff,  he  made  his  promissory  note  [or,  his  bond, 
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under  seal]  to  one  M N for  doUars,  in  dis- 
charge of  the  indebtedness  stated  in  the  complaint. 

1416.    The  same,  in  case  of  a  promise  to  apply  indebtedness 
upon  a  mortgage  by  the  plaintiff. 

I.  That  before  the  delivery  by  the  plaintiff  to  the  defendants 
of  the  goods  in  the  complaint  mentioned,  the  said  goods,  or  part 

thereof,  were  mortgaged  by  the  plaintiff  to  one  M N , 

who,  by  virtue  of  said  mortgage,  had  a  lien  and  control  over 
the  said  goods,  and  the  said  plaintiff  was  unable  to  deliver  them 
to  the  defendants ;  and  iu  order  that  he  might  deliver  said  goods 
to  the  defendants,  freed  and  discharged  from  the  said  mortgage, 

and  all  claim  and  lien  of  the  said  M. . . .  N ,  it  was  then 

and  there  agreed  by  and  between  the  defendants  and  the  plaint- 
iff and  said  M. . . .  N. . . .  ,  that  in  consideration  that  he,  the  said 

M N ,  should  and  did,  at  the  request  of  said  plaintiff, 

release  the  said  goods  of  and  from  all  his  lien  and  claim  thereon, 
to  the  end  that  the  same  might  be  delivered  by  the  plaintiff  to 
the  defendants  free  of  said  mortgage  and  lien;  that  the  defend- 
ants should,  before  payment  for  said  goods,  deduct  and  retain 
out  of  any  moneys  that  should  be  or  become  due  from  them, 
enough  to  be  applied  to  satisfy  and  discharge,  so  far  as  the 
same  would  extend,  any  sum  which  at  the  time  of  such  payment 
should  be  due  from  plaintiff  to  M N. . . .  on  said  mortgage. 

II.  That  the  said  M N ,  relying  on  such  agreement, 

and  ia  consideration  thereof,  did,  after  the  making  of  said  agree- 
ment, and  before  the  delivery  of  said  goods  to  the  defendants, 
and  at  the  request  of  said  plaintiff,  release  and  dischai^e  the 
said  goods  from  the  said  mortgage,  and  his  claim  or  lien  thereon . 

III.  That  afterwards,  upon  an  accounting  between  the  par- 
ties, there  was  found  due  from  the  plaintiff  to  the  said  M 

N ,  a  sum  exceeding  the  amount  due  from  the  defendants; 

namely,  the  sum  of dollars,  and  interest  thereon  from 

the day  of ,  19 . .  ,  and  of  which  the  defendants  then 

and  there  had  notice. 

IV.  That  the  defendants  thereupon  paid  to  the  said  M. . . . 
N [or,  at  the  request  of  said  M N ,  held  and  re- 
tained to  and  for  his  use  and  benefit]  the  said  siun  due  from 
the  defendants  in  payment  and  satisfaction,  so  far  as  the  same 
would  extend,  of  the  said  then  existing  indebtedness  of  the 
plaintiff  to  the  said  M. . . .  N. . . .  ,  and  which  the  said  M. . . . 
N . . . .  was  then  and  there  ready  and  willing  should  be  applied, 
and  it  was  applied,  in  satisfaction  and  discharge,  so  far  as  the 
same  would  extend,  of  the  said  then  indebtedness  of  the  said 
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plaintiff  to  said  M N. . . .  ,  in  pursuance  of  the  said  agree- 
ment. 

1417.  A  demand  before  or  after  the  plaintiff's  tender. 

I.  That  before  the  making  of  the  tender  alleged  [or,  after 
the  making  of  the  tender  alleged,  and  before  this  action],  and 
on  the  ....  day  of ,  19 . .  ,  at ,  the  defendant  re- 
quested the  plaintiff  to  pay  him  said  sum  [or,  to  deliver  to  him 
said  deed,  or  to  perform  the  act  in  question,  according  to  the  \ 
fact] . 

II.  That  the  plaintiff  then  and  ever  since  refused  to  pay  [or, 
to  deliver]  the  same. 

1418.  Performance  of  conditions  precedent  under  statute.^ 
That  before  the  commencement  of  this  action  thie  defendant 

duly  performed  all  the  conditions  of  the  contract  set  forth  in  the 
complaint  on  his  part  to  be  performed. 

1419.  Tender  of  payment.^ 

I.  That  before  this  action,  and  on  the  ....  day  of , 

19 . .  ,  at this  defendant  tendered  to  the  plaintiff 

dollars  in  payment  of  said  note  and  interest  [or  other  indebted- 
ness] ,  but  he  refused  to  receive  the  same. 

II.  That  this  defendant  has  ever  since  remained,  and  still  is, 
ready  and  willing  to  pay  to  the  plaintiff  said  sum ;  but  the  plaint- 
iff has  hitherto  refused  to  receive  the  same. 

III.  That  this  defendant  now  brings  the  said  sum  of 

dollars  into'  this  court  [or  if  already  paid  into  court:   that  this 

defendant  has  paid  said  sum  of dollars  into  this  court 

in  this  action]  ready  to  be  paid  to  the  plaintiff,  if  he  will  accept 
the  same. 

1420.  Payment  of  part  and  tender  of  balance. 

I.     That  on  or  about  the  ....  day  of ,  19. .  ,  and  before 

the  commencement  of  this  action,  this  defendant  paid  to  the 

plaintiff dollars,  in  part  payment  of  the  said  note  [or 

account,  or  other  indebtedness]. 

1  This  general  method  of  plead-  «  Rule  XVI  of  the  Circuit  Court 

ing  performance  of  conditions  pre-  Rules  for  Wisconsin  provides  that 

cedent  is  generally  authorized  by  money  tendered  must  be  paid  into 

express  statute.    Wis.  Stats  1898  court   and   a   certificate   showing 

sec.  2674;    Minn.  Rev.  Laws  1905  such  payment  served  on  the  oppo- 

sec.  4150;  Iowa  Code  sec.  3626;  N.  site  party  within  five  days  nii^f 

Dak.  Rev.  Codes  sec.  5286;  S.  Dak.  the  pleading  is  served,  or  th^  i>  i,- 

Rev.  Codes   C.   P.  sec.  139;    Cob-  der  becomes  nugatory 
bey's  Ann.  Stats,  of  Nebr.  sec.  1128. 
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II.  As  to  the  residue  of  said  claim,  the  defendant  says  that 
on  the day  of ,  19 . .  ,  at he  tendered  [con- 
tinue as  in  preceding  form] . 

1421.  Denial  of  part,  and  tender  of  residue. 

I.  [As  in  Form  1411  or  1412.] 

II.  That  before  this  action,  and  on  the day  of , 

19. .  ,  at he  tendered  to  the  plaintiff dollars  in 

payment  of  said  sum ;  but  he  refused  to  receive  the  same. 

Ill  and  rv.     [As  in  paragraphs  II  and  III  of  Form  1419.] 

1422.  Oompromise. 

I.  That  before  the  commencement  of  this  action,  the  plaintiff 
having  demanded  said  sum  [or  said  goods,  or  otherwise]  from 
the  defendant,  the  defendant  refused  to  pay  the  same,  because 
[here  state  facts  shelving  the  claim  a  doubtful  one] . 

n.  That  the  parties  thereupon  agreed  to  compromise  said 
claim,  and  that  the  defendant  should  pay,  and  the  plaintiff  ac- 
cept   doUars  in  satisfaction  thereof. 

III.  That  on  the day  of ,  19. . ,  in  pursuance 

of  said  agreement,  the  defendant  did  pay  and  the  plaintiff  ac- 
cepted said  sum  of dollars  in  full  satisfaction  of  the 

plaintiff's  said  claim. 

1423.  Composition-deed. 

I.  The  defendant  admits  that  on  the day  of , 

19 . .  ,  he  was  indebted  to  the  plaintiff  as  alleged  in  the  com- 
plaint. 

II.  The  defendant  further  says  that  afterwards,  and  on  or 

about  the day  of ,  19 . .  ,  the  plaintiff,  by  his  deed 

under  seal,  agreed  with  the  defendant  that  the  plaintiff  would 
accept  twenty-five  per  cent,  of  his  said  claim,  to-wit,  the  sum  of 

dollars,  then  and  there  paid  him  by  the  defendant, 

in  full  satisfaction  of  said  indebtedness,  and  that  he  would  not 
sue  the  defendant  on  account  thereof,  and  then  and  there  did 
accept  the  same ;  and  divers  other  creditors  of  the  defendant  then 
and  tiiere  also,  by  the  same  deed,  agreed  to  accept,  and  did  ac- 
cept, currently  with  the  said  plaintiff,  the  same  percentage  as 
that  accepted  by  the  plaiatiff,  in  full  satisfaction  of  the  several 
debts  to  such  creditors  respectively  due  and  owing  from  the  de- 
fendant, and  covenanted  with  the  defendant  not  to  sue  the  de- 
fendant for  such  respective  debts 

1424.  Rescission  of  contract. 

That  on  or  about  the day  of , ,  19 . .  ,  after  the 

"intract  alleged  in  the  complaint,  and  before  any  breach  thereof. 
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it  was  agreed  by  and  between  the  plaintiff  and  the  defendant 
that  the  said  contract  should  be  waived,  abandoned,  and  re- 
scinded; and  they  then  waived,  abandoned,  and  rescinded  the 
same  accordingly. 

1425.  By  surety,  alleging  an  alteration  of  the  contract. 

I.  That  the  defendant  gave  said  bond  to  the  plaintiff  as 

surety  for  one  M N ,  to  secure  the  performance,  on  the 

part  of  said  M N of  [here  state  the  principal  contract 

hriefly;  or,  if  in  writing,  it  may  be  annexed,  and  referred  to  as 
a  part  of  the  complaint] . 

II.  That  thereafter,  and  without  the  knowledge  or  consent 

of  this  defendant,  the  plaintiff  agreed  with  said  M. . . .  N.. 

[by  writing  under  seal,  here  state  modification] . 

1426.  Traverse  of  plaintiff's  general  allegation  of  perform- 

ajice. 
That  the  plaintiff  has  not  duly  performed  all  the  conditions 
of  said  contract  on  his  part,  but,  on  the  contrary  [here  may  he  set 
forth  particular  ireach,  as  in  complaints;  and  if  the  provision 
broken  does  not  appear  in  the  complaint,  it  may  be  stated  thusr 
although  said  contract  contained  a  provision,  of  which  the  fol- 
lowing is  a  copy :  copy  of  contract] ,  the  defendant  did  not,  etc. 

1427.  Set-off. 

The  defendant,  for  a  counter-claim  herein,  alleges  that  before, 
and  at  the  time  of  the  commencement  of  this  action,  the  plaintiff' 
was,   and  still  is,   indebted  to  the   defendant  in  the  sum  of 

dollars,  for  the  following  cause :  *  [here  state  the  cause 

of  action  relied  on  as  a  set-off] ,  out  of  which  said  sum  of  money, 
so  due  to  the  defendant,  he  hereby  offers  to  set  off  to  the  plaint- 
iff so  much  as  will  be  sufficient  to  satisfy  the  plaintiff's  damages, 
if  any,  in  respect  to  the  alleged  matters  complained  of  [or,  if  the 
cause  of  action  in  the  complaint  is  admitted,  say,  sufficient  to 
satisfy  the  sum  so  due  to  the  plaintiff] . 

1428.  The  same,  by  executors. 

The  defendant,  for  a  counter-claim  herein,  alleges  that  the 
plaintiff  before,  and  at  the  time  of  the  death  of  the  said  M. . . . 
[the  defendant's  testator],  was  indebted  to  the  said  M. . . .  [or, 
was  at  and  before  the  commencement  of  this  action  indebted  to 
the  estate  of  the  said  M. . . .],  and  still  is  so  indebted  to  the 

estate  of  the  said  M. . . .  in  the  sum  of dollars  for  the 

following  cause  [here  state  the  cause  of  action  relied  on  as  a 
set-off;  OMd  conclude  as  in  the  preceding  form  from  the  *]. 
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1429.  The  same,  in  an  action  by  executors. 

The  defendant,  for  a  eoimter-claim.  herein,  alleges  that  the 

said  M [the  plaintiff's  testator],  before  and  at  the  time  of 

his  death,  was  indebted  to  the  defendant  [or,  if  the  executors- 
plaintiff  were  indebted  in  the  representative  capacity,  before  and 
at  the  time  of  the  eommencement  of  this  action,  the  plaintiffs, 

as  the  executors  of  M were,  and  stiU.  are,  indebted  to  the 

defendant]   in  the  sum  of  dollars,  for  the  following 

cause  [continue  as  in  preceding  form] . 

1430.  That  plaintiff  has  been  adjudged  a  bankrupt. 

That  after  the  claim  set  forth  ia  the  complaint  had  accrued, 
and  before  this  action,  the  plaintiff  was  duly  adjudged  a  bank- 
rupt in  the  United  States  district  court  for  the  district 

of ,  and  one  E F was  by  said  court  duly  ap- 
pointed and  thereafter  duly  qualified  as  a  trustee  in  bankruptcy 
for  the  plaintiff,  and  thereupon  and  pursuant  to  law  aU  of  the 
property  of  said  plaintiff,  including  the  claim  alleged  in  the 

complaint,  was  and  still  is  vested  ia  said  B F as  such 

trustee. 

1431.  Discharge  in  bankruptcy. 

I.  The  defendant  alleges  that  on  the day  of , 

19 . .  ,  and  for  more  than  six  months  immediately  prior  thereto, 

he  was  a  resident  of  the  city  of in  the  county  of 

and  state  of ,  within  the  jurisdiction  of  the  United  States 

district  court  for  the district  of and  that  on  said 

date  he  was  insolvent  and  a  bankrupt  within  the  meaning  of  the 
act  of  Congress  entitled  "An  Act  to  establish  a  Uniform  System 
of  Bankruptcy  throughout  the  United  States,"  approved  July 
1,  1898,  and  then  and  there  owed  debts  which  had  not  been  cre- 
ated in  consequence  of  fraud,  embezzlement,  misappropriation, 
or  defalcation  as  a  public  officer,  or  as  an  executor,  administrator, 
guardian,  or  trustee,  or  while  acting  in  any  other  fiduciary  ca- 
pacity, and  which  he  was  unable  to  pay. 

II.  That  on  said  ....  day  of ,  19 . .  ,  defendant  filed 

in  the  district  court  of  the  United  States  for  the  ....  district 

of a  petition,  wherein  he  set  forth  that  for  the  greater 

portion  of  six  months  next  immediately  preceding  the  filing  of 

his  said  petition,  he  had  been  a  resident  of  the  said  city  of 

within  said  judicial  district,  and  that  he  owed  debts  which  he 
was  unable  to  pay  in  full;  and  wherein  was  set  forth  a  list  of 
his  creditors  and  the  places  of  their  respective  residence,  and 
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that  said  debts  were  not  created  by  his  fraud,  embezzlement,  mis- 
appropriation or  defalcation,  while  acting  as  a  public  officer  or 
as  an  executor,  administrator,  guardian,  or  trustee,  or  in  any 
fiduciary  capacity;  and  wherein  was  also  set  forth  an  accurate 
inventory  of  all  his  property,  both  real  and  personal,  including 
'his  rights,  credits  and  effects  of  every  kind  and  nature,  which 
petition  was  duly  verified  by  his  oath,  and  wherein  he  prayed 
that  he  might  be  adjudged  by  said  court  to  be  a  bankrupt  within 
the  purview  of  the  act  of  congress  aforesaid ;  and  that  such  pro- 
ceedings were  thereafter  had  upon  said  petition  that  on  the  .... 
day  of ,  19 . .  ,  this  defendant  was  by  said  court  duly  ad- 
judged a  bankrupt. 

III.  That  on  the day  of ,  19 . .  ,  the  defendant 

filed  in  said  court  a  petition  praying  that  he  might  be  discharged 
from  all  his  debts,  and  that  a  certificate  of  such  discharge  might 
be  issued  to  him,  and  that  on  the  ....  day  of ,  19 . .  ,  no- 
tice was  duly  issued  to  all  the  creditors  of  defendant  and  all 
parties  interested  in  said  proceedings  in  bankruptcy,  to  appear 

in  said  court  on  the  ....  day  of ,  19 . .  ,  and  show  cause 

why  such  discharge  should  not  be  granted. 

IV.  That  on  said day  of ,  19 . .  ,  defendant  hav- 
ing complied  with  all  the  requirements  of  the  act  of  congress 
relating  to  bankruptcy,  and  all  orders  of  the  court,  was  declared 
by  said  court  entitled  to  be  discharged  from  his  debts  as  prayed 
for,  and  a  decree  was  duly  made  and  entered  by  said  court  in 

said  bankruptcy  proceedings  on  said  ....  day  of ,  19 . .  , 

that  defendant  be  discharged  from  all  debts  and  claims  provable 
under  said  act  of  congress  against  his  estate,  and  which  existed 

-on  the day  of ,  19. .  ,  except  such  debts  as  are  by^ 

law  excepted  from  the  operation  of  a  discharge  in  bankruptcy, 
and  a  certificate  of  said  discharge  was  duly  issued  to  defendant, 
a  copy  of  which  is  hereto  attached  and  made  a  part  hereof, 
marked  Exhibit  A. 

V.  That  the  cause  of  action  which  is  the  basis  of  the  plaint- 
iff's complaint  was  due  and  owing  to  plaintiff  at  the  date  of  the 
filing  of  said  petition  to  be  declared  a  bankrupt,  and  upon  the 
date  of  the  said  adjudication  in  bankruptcy,  and  was  included 
in  the  schedule  of  debts  owing  by  said  bankrupt  filed  with  the 
aforesaid  -petition.  That  said  debt  was  a  debt  provable  against 
the  estate  of  this  defendant  in  bankruptcy  and  was  not  a  debt 
created  by  his  fraud,  embezzlement,  misappropriation,  or  defal- 
cation while  acting  as  a  public  officer,  or  as  an  executor,  admin- 
istrator or  guardian  or  trustee^  or  while  acting  in  any  other  fidu- 
ciary capacity. 
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1432.    Discharge  under  state  insolvency  law  (Chap.  80  Wis.. 
Stats.  1898). 

I.  The  defendant  alleges  that  on  the  ....   day  of ,. 

18 . .  ,  he  was  a  resident  of  the  city  of in  the  county  of 

,  in  said  state,  and  was  insolvent,  within  the  meaning  of 

Chapter  80  of  the  statutes  of  the  state  of  Wisconsin  for  the  year 
1898;  and  that  on  said  day  he  made,  executed  and  delivered  to 
one  G H ,  then  a  resident  of  said  state,  a  voluntary  as- 
signment of  all  his  property,  real  and  personal,  for  the  benefit 
of  and  in  trust  for  his  creditors ;  that  before  taking  upon  himself" 

the  trusts  conferred  upon  him  by  said  assignment,  the  said  G 

H delivered  to  the  county  judge  of county  his  bond,- 

with  two  sufficient  sureties,  duly  executed  and  conditioned  ac- 
cording to  law,  in  the  sum  of   dollars,  being  a  sum 

greater  than  the  whole  amount  of  the  nominal  value  of  the  assets 
of  the  defendant  so  assigned,  which  bond  was  duly  approved  ac- 
cording to  law.    That  the  said  assignee  G H. . . .  ,  was  not 

and  is  not  a  creditor  of  this  defendant,  that  he  duly  consented 
in  writing  to  take  upon  himself  the  faithful  discharge  of  the  sev- 
eral trusts  specified  in  said  assignment ;  that  a  full  and  true  copy 
of  said  assignment,  indorsed  with  such  consent,  was  presented  ta- 
the  said  county  judge  and  certified  by  him  to  be  a  true  copy  of 
the  original  assignment,  and  of  the  whole  thereof,  and  thereupon 
the  said  copy  of  said  assignment,  together  with  the  said  bond,. 

were  duly  filed  in  the  office  of  the  clerk  of  said  court  of 

county,  and  said  county  judge  having  first  indorsed  upon  said- 
copy  of  said  assignment  his  further  certificate  that  the  said 
assignee  did  in  his  presence  indorse  upon  the  same  his  consent, 
as  provided  by  section  1696  of  said  statutes,  and  that  all  the  pro- 
ceedings required  by  law,  and  especially  by  chapter  80,  were  duly 
had  and  taken. 

II.  That  within  twenty  days  after  the  execution  of  the  said 
assignment  this  defendant  made  and  filed  in  the  office  of  the 
clerk  of  said  court  a  correct  inventory  of  his  assets,  and  a  list 
of  his  creditors,  stating  the  place  of  residence  of  each  creditor- 
and  the  amount  due  to  each,  which  inventory  and  list  were  each 
verified  by  the  oath  of  the  defendant  and  had  affixed  thereto  a 

certificate  of  the  said  G. . . .  H that  the  same  were  correct 

to  his  best  knowledge  and  belief,  and  that  the  name  of  the  plaint- 
iff, with  his  place  of  residence  and  the  amount  due  to  him  upon 
■^he  claim  set  forth  in  the  complaint  was  included  in  said  list;^ 
that  within  twenty-two  days  after  the  execution  of  said  assign- 
ment, as  this  defendant  is  informed  and  believes,  the  said  G. . . . 
H. . . .  as  assignee  aforesaid,  gave  notice  of  the  making  of  said 
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assigmnent,  and  of  the  post  office  address  of  said  assignee,  and 
that  every  creditor  of  the  said  defendant  was  required  to  file, 
within  three  months,  with  said  assignee  or  the  clerk  of  said  cir- 
cuit court,  naming  him  and  giving  his  post  office  address.  On  pain 
of  being  debarl-ed  of  dividend,  an  affidavit  setting  forth  his  name, 
residence  and  post  office  address,  and  the  nature,  consideration 
and  amount  of  his  debt,  over  and  above  all  off -sets;  that  such 
notice  was  given  by  publishing  the  same  once  in  each  week  for 
three  successive  weeks  in  a  newspaper,  to- wit,  the  Q . . . .  Z . . . . 

in  the  said  county  of and  by  inailing  a  copy  of  said  notice 

to  each  creditor  of  the  defendant  at  his  residence  of  whom  the 
said  assignee  had  inf  ormaition,  and  that  a  copy  of  said  notice  was 
duly  mailed  to  the  plaintiff. 

III.  That  at  the  expiration  of  three  months  from  the  first 

publication  of  said  notice,  and  on  the  ....  day  of 19 . .  , 

said  assignee  filed  with  the  clerk  of  said  court  due  proof  of  pub- 
lication of  the  same.  With  a  list  of  the  creditors  to  whom  such 
notice  was  mailed,  with  the  dates  thereof,  respectively,  verified 
by  his  affidavit,  and  also  a  list  of  the  creditors  f  rOm  whom  affi- 
davits of  claims  had  been  received  by  himself  or  said  clerk,  stat- 
ing the  names,  residences,  and  amounts  claimed,  respectively,  to- 
gether with  all  affidavits  of  claims  by  him  received. 

IV.  That  this  defendant,  desiring  to  be  discharged  from  his 
said  debts,  did  within  one  year  after  the  filing  of  the  copy  of  his 
assignment  in  the  office  of  the  clerk  of  the  circuit  court  as  afore- 
said, and  before  the  final  settlement  of  the  accounts  of  said 
assignee,  file  in  the  office  of  .the  clerk  of  said  circuit  court,  and 
did  present  to  said  circuit  court  his  application  for  discharge 
from  his  debts,  addressed  to  said  court,  in  which  application  he 
stated  the  date  of  the  filing  of  such  assignment  in  the  clerk's 
office  where  the  same  was  filed,  with  name  and  post  office  address 
of  the  said  claim  and  of  the  assignee  named  in  such  assignment, 
which  application  was  signed  by  this  defeiidant  and  had  annexed 
thereto  his  affidavit  subscribed  and  sworn  to  by  him,  as  required 
by  section  1702e  of  said  chapter  80  aforesaid. 

V.  That  upon  the  filing  of  said  petition  as  aforesaid,  stich 
proceedings  were  thereafter  taken  thereon  that  this  defendant 
was  by  the  said  court,  by  an  order  and  judgment  duly  made  and 
entered  by  said  court  on  the day  of ,  19 . .  ,  duly  dis- 
charged from  all  his  debts  and  liabilities  existing  at  the  time  of 
the  making  of  said  assignment,  to-wit,   on  the    ....    day   of 

,  19 . .  ,  and  from  each  and  every  one  of  the  said  debts 

and  liabilities,  a  copy  of  which  order  and  judgment  is  hereto  an- 
nexed marked  Exhibit  A  and  made  part  of  this  answer. 
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VI.  That  thereupon  the  clerk  of  the  said  court  did  immedi- 
ately enter  judgment  on  the  judgment  docket  thereof  against 
this  defendant  in  favor  of  each  of  his  said  creditors,  including 
the  plaintiff,  for  the  amount  of  his  said  claim  or  debt  against 
this  defendant,  and  also  entered  and  discharged  aU  said  judg- 
ments upon  the  said  docket  by  the  order  of  said  court. 

WHEEEPORE  defendant  demands  that  the  complaint  of  the 
plaintiff  be  dismissed. 

1433.    Payment  by  delivery  of  property. 

That  before  the  commencement  of  this  action,  and  on  or  about 
the day  of ,  19 . .  ,  it  was  agreed  between  the  plaint- 
iff and  defendant  that  the  defendant  should  turn  over  and  de- 
liver to  the  plaintiff  one  certain  horse,  the  property  of  the  de- 
fendant  [or  transfer  and  assign  to  the  plaintiff  one  certain 

promissory  note  executed  by  M N ,  describe  noU,  the 

property  of  defendant,  or  otherwise  describe  the  property  ac- 
cording to  the  facts],  and  that  the  plaintiff  should  receive  the 
said  [horse  or  other  property],  in  full  payment  and  satisfaction 
of  the  plaintiff's  claim  against  the  defendant  described  in  the 
complaint,  and  that  in  accordance  with  said  agreement  the  de- 
fendant did  on  the  ....  day  of ,  19 . .  ,  deliver  to  the 

plaintiff  said  horse  [or  assign  and  deliver  to  the  plaintiff  said 
note],  whereby  the  said  plaintiff's  claim  became  fully  paid,  Satis- 
fied and  discharged. 
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DEFENSES  IN  ACTIONS  FOR  MONET  HAD  AND 
RECEIVED. 


1434.  Denial  of  loan. 

1435.  Allegation    of    payment    by- 

sale  of  collateral. 

1436.  Denial  of  receipt  of  money. 


1437.  Denial  _  of    request    to    pay 

money  to  another. 

1438.  Usury. 

1439.  Accounting  and  payment. 


1434.  Denial  of  loaji. 

This  defendant  denies  that  the  plaintiff,  on  the day  of 

,  19. .  [date  mentioned  in  the  complaint],  or  at  any  other 

time,  loaned  to  the  defendant  the  money  described  in  the  com- 
plaint, or  any  part  thereof. 

1435.  Allegation  of  pajmaent  by  sale  of  collateral. 

The  defendant  alleges  that  on  or  about  the day  of , 

19..  ,  he  delivered  to  the  plaintiff  [describe  the  property],  as 
collateral  security  for  the  repajnnent  of  the  said  loan  [or,  to 
indemnify  the  said  plaintiff  against  all  liability  arising  from  the 
execution  of  the  undertaking],  described  in  the  complaint,  and 

that  on  or  about  the  ....  day  of ,  19 . .  ,  the  plaintiff  sold 

the  said  [describe  collateral],  and  realized  upon  such  sale  and 

still  retains  the  sum  of dollars,  which  sum  is  greater 

than  the  amount  of  said  loan  [or,  the  amount  paid  by  the  plaint- 
iff upon  said  undertaking] ,  with  interest  thereon  up  to  the  time 
of  such  sale.  [If  the  amount  received  be  less  than  the  plaintiff's 
claim,  state  the  fact  as  a  partial  defense.] 

1436.  Denial  of  receipt  of  money. 

This  defendant  denies  that  at  the  times  named  in  the  com- 
plaint, or  at  any  other  time,  he  received  the  money  mentioned  in 
said  complaint,  or  any  part  thereof. 

1437.  Denial  of  request  to  pay  money  to  another. 

I.  This  defendant  denies  that  he  at  any  time  requested  the 
plaintiff  to  pay  any  money  to  said  [naming  the  person  to  whom, 
or  object  for  which,  the  payment  is  alleged  to  have  been  made]. 
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II.  This  defendant  denies  that  he  at  any  time  promised  to 
pay  any  money  to  the  plaintiff  on  account  of  any  money  paid  to 
the  said  M N. ... 

1438.  Usury. 

That  the  loan  alleged  in  the  complaint  was  made  to  the  defend- 
ant by  the  plaintiff  on  the  corrupt  and  unlawful  agreement  be- 
tween them,  that  the  plaintiff  should  reserve  and  secure  to  him- 
self, and  the  defendant  would  pay  to  him,  for  the  use  of  said 
sum,  a  greater  sum  than  at  the  rate  of  [seven]  per  centum  per 
annum,  to-wit  [here  state  the  interest  or  compensation  agreed  on; 
and  payment  of  it,  if  it  has  been  paid] . 

1439.  Accounting  and  payment. 

That  on  the  ....   day  of ,  19 . .  ,  this  defendant  ac- 
counted with  and  paid  over  to  the  plaintiff  all  moneys  received 
by  this  defendant,  up  to  that  day,  as  such  agent  of  the  plaintiff. 
60 
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DEFENSES  IN  ACTIONS  FOR  GOODS  SOLD,' 


1440.  Denial  of  necessaries. 

1441.  Allegation  that  credit  Is  un- 

expired. 

1442.  Denial  of  plaintiiTs  title. 

1443.  That  plaintiff  agreed  to  take 

note  in  part  payment. 

1444.  Counter-claim  for  breach  of 

■warranty. 


1445.  Counter-claim,  by  way  of  set 

off  against  plaintiff's  fac- 
tor. 

1446.  Payment  in  part,  and   defi- 

ciency in  the  goods  ex- 
ceeding the  balance,  with 
counter-claim  for  excess. 


1440.  Denial  of  necessaries. 

The  defendant  denies  that  the  articles  mentioned  in  the  plaint- 
iff's complaint,  or  any  part  thereof,  were  furnished  to  the  de- 
fendant's said  wife  [or  child]  with  the  knowledge  or  consent  of 
this  defendant,  and  denies  that  the  same,  or  any  part  thereof, 
were  necessary  for  the  use  of  said  wife  [or  child] . 

1441.  Allegation  that  credit  is  unexpired. 

The  defendant  alleges  that  said  sale  was  upon  a  credit  of 

months  from  the  . . .- .  day  of ,  19 . .  ,  which  time  had  not 

expired  at  the  commencement  of  this  action. 

1442.  Denial  of  plaintiff's  title. 

The  defendant  denies  that  the  goods,  wares,  and  merchandise 
mentioned  in  the  complaint,  or  any  part  thereof,  were  ever  sold 
by  the  plaintiff  to  this  defendant,  and  alleges  that  no  part  of  the 
said  goods,  wares,  and  merchandise  was  the  property  of  the 
plaintiff  when  sold  to  this  defendant ;  but  the  same  then  were  the 
property  of  one  M. . . .  N. . . . ,  who  sold  the  same  to  this  de- 
fendant. 

1443.  That  plaintiff  agreed  to  take  note  in  part  payment. 

I.  That  the  said  goods  were  sold  and  delivered  to  the  said 
defendant  by  the  said  plaintiff  on  an  express  agreement,  by  and 
between  them,  that  the  said  plaintiff  should  accept  in  part  pay- 
ment therefor,  to  the  extent  of dollars,  a  promissory 

note  for  that  sum  drawn  by  this  defendant  [or,  by  one  M. . . . 
N. . . . ] ,  and  dated  on  the day  of ,  19 . .  ,  and  pay- 
able on  the  ....  day  of ,  19 . .    [with  an  approved  in- 

dorser] ;  and  the  residue, dollars,  in  cash. 
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II.  That  on  the day  of ,  19 . .  ,  and  before  this 

action,  the  defendant  tendered  to  the  plaintiff  such  a  note  as 

above  described  [indorsed  by  one  0 P ,  who  was  then, 

and  still  is,  a  merchant  at ,  in  good  credit  and  ability, 

and  an  approved  indorser] ,  and  is  still  ready  and  willing  to  de- 
liver the  same. 

III.  That  the  defendant  refused  to  receive  the  same. 

IV.  As  to  the  residue,  dollars,  the  defendant  al- 
leges [allege  payment  or  tender,  as  in  forms  in  chapter  XG] . 

1444.  Counter-claim  for  breach  of  warranty. 

The  defendant,  for  a  counter-claim  herein,  alleges  that  at  the 
time  of  the  sale  of  the  said  goods  in  the  complaint  mentioned,  the 
said  plaintiff  represented  and  warranted  that  [here  state  the 
warranty  claimed  and  allege  breach  and  damage  following  sub- 
stantially the  forms  given  in  chapter  XLIV  of  this  work,  with 
such  changes  as  may  be  necessary,  and  close  with  demand  for 
judgment] . 

1445.  Counter-claim  by  way  of  set-off  against  plaintiff's  fac- 

tor. 

I.  The  defendant,  for  a  counter-claim  herein,  alleges  that  the 
goods  mentioned  in  the  complaint  were,  with  the  privity  of  the 
plaintiff,  sold  and  delivered  to  the  said  defendant  by  one  M. . . . 
in  his  own  name  as  the  sole  owner,  and  as  and  for  his  own  goods. 

II.  That  said  M. . . .  was  in  fact  the  agent  and  factor  of  the 
plaintiff  in  respect  to  said  goods. 

III.  That  the  plaintiff  did  not  appear,  and  was  not  known  by 
the  defendant  at  or  before  the  time  of  the  sale  and  delivery  to 
be  the  owner  of  the  goods,  or  in  any  way  interested  therein. 

IV.  That  the  defendant  bought  and  accepted  the  goods  of 
and  from  M. . . .  as  the  true  and  sole  owner  and  seller;  and  that 
credit  for  the  said  goods  was  given  to  the  defendant  by  the  said 
M. . . .  ,  and  not  by  the  said  plaintiff. 

V.  That  the  said  M. . . .  ,  before  and  at  the  time  of  the  sale 
and  delivery  of  the  said  goods  was,  and  stiU  is,  indebted  to  the 
defendant  for  the  following  cause  [continue  as  in  Form  1427 
from  the  *  ]. 

[Demand  for  judgment."] 

1446.  Payment  in  part,  and  deficiency  in  the  gfoods  exceeding 

the  balance,  with  counter-claim  for  excess. 

I.  For  a  counter-claim,  the  defendant  alleges  that  the  plaint- 
iffs have  brought  this  action,  as  defendant  is  informed  and  be- 
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lieves,  to  recover  a  balance  claimed  to  be  due  for  mirrors  and 
other  articles  furnished  to,  and  for  work  and  labor  done  for,  this 
defendant  by  the  plaintiffs,  on  various  days  between  the  .... 

day  of ,  19 . .  ,  and  the day  of ,  19 . . ;  that 

the  total  amount  of  the  account  of  said  mirrors  and  other  articles, 
and  said  work  and  labor,  as  made  out  and  presented  by  the 
plaintiffs,  was  the  sum  of dollars. 

II.  That  the  defendant'  paid  to  the  plaintiffs  from  time  to 
time  various  sums  of  money  on  account  of  said  mirrors  and  other 
articles,  and  work  and  labor,  amounting  in  all  to  the  sum  of 

dollars,  and  redelivered  to  said  agent  certain  articles, 

to-wit  [describe  the  articles],  of  the  value  of dollars. 

III.  That  it  was  agreed  between  this  defendant  and  the 
plaintiffs  that  aU  mirrors  furnished  to  the  defendant  should  be' 
perfect  and  true  mirrors,  and  in  every  way  satisfactory  to  the 
defendant;  and  that  if  any  of  them  upon  trial  should  prove  to 
be  untrue  or  imperfect,  the  same  should  be  taken  back  by  the 
plaintiffs,  and  others  substituted  in  their  stead. 

IV.  That  among  the  articles  furnished  by  the  plaintiffs  to 
this  defendant  under  said  agreement,  and  included  in  said  ac- 
count was  one  pier-glass,  three  mantel  mirrors,  and  four  gilt 
cornices,  which  were  charged  in  gross  in  said  account,  at  the- 

price  of dollars.    That  the  said  three  mantel  mirrors 

above  mentioned  proved,  upon  examination  and  trial,  to  be  un- 
true and  imperfect;  that  they  were  entirely  unsatisfactory  to- 
this  defendant;  that  he  promptly  notified  the  plaintiffs  of  the 
deficient  and  unsatisfactory  quality  and  character  of  said  mir- 
rors, and  requested  them  to  take  them  away,  and  replace  them 
with  true  and  perfect  mirrors;  but  they  have  never  complied 
with  the  request  of  this  defendant  in  this  regard.  That  the  de- 
fendant has  at  all  times  been,  and  still  is,  ready  to  redeliver  said 
mirrors  to  said  plaintiffs.  That  the  same,  if  true,  perfect,  and 
satisfactory,  would  have  been  worth  about  the  sum  of 

•  dollars,  at  the  price  that  such  mirrors  were  to  have  been  fur- 
nished, under  the  agreement  between  the  plaintiffs  and  this  de- 
fendant ;  but  that  they  were  worth  at  least dollars  less, 

on  account  of  their  deficient  character.  And  the  defendant 
claims  that  the  deficiency  in  value  of  said  mirrors,  to-wit,  the 

sum  of dollars,  should  be  deducted  from  said  account. 

WHEREFORE,  the  defendant  demands  that  the  said  sum  of 

dollars  be  allowed  and  adjudged  as  due  this  def  en  dant 

upon  this  counter-claim,  and  that  he  have  judgment  against  the 
plaintiffs  for  the  excess  thereof  over  and  above  the  plaintiffs'" 
claim  herein,  and  that  he  recover  his  costs  of  this  action. 


CHAPTER  XCm. 


DEFENSES  IN  ACTIONS  FOR  SERVICES. 


1447.  Accounting  and  i>ayment 

1448.  C!ounter-claim    against    car- 

rier for  negligenca 


1449.  Plaintiff's  work  not  finished, 
and  architect's  certificate 
not  obtained. 


1447.    Accounting  and  payment. 

I.  The  defendants  deny  each  and  every  allegation  in  said 
complaint,  except  what  is  hereinafter  admitted. 

II.  The  defendants,  admitting  that  said  plaintiff  did,  at  the 
request  of  defendants,  enter  into  the  service  of  the  defendants 
as  [salesman],  as  stated  in  the  complaint  allege  that  they  did 

account  with  said  plaintiff  on  the day  of  ,  19 . . ; 

and  that  on  said  accounting  there  was  found  due  said  plaintiff 
only  the  sum  of doUars. 

Second.  For  a  further  defense,  the  defendants  allege  that 
hefore  the  commencement  of  this  action  they  paid  to  said  plaint- 
iff said  sum  of dollars,  so  found  due  upon  the  account- 
ing hereinbefore  alleged,  in  full  of  the  plaintiff's  claims. 


1448.    Counter-claim  against  carrier  for  negligence. 

The  defendant,  further  answering  and  by  way  of  counter- 
claim herein,  alleges:  that  the  transportation  of  the  goods  men- 
tioned in  the  complaint  whs  conducted  so  badly  and  negligently, 
and  with  so  little  care,  that  by  the  mere  carelessness,  negligence, 
and  improper  conduct  of  the  said  plaintiff  and  his  servants  in 
that  behalf,  a  part  of  the  said  goods,  of  the  value  of  at  least 

dollars,  were  wholly  lost  to  the  defendant ;  and  a  part 

thereof,  of  the  value  of doUars,  were  damaged  in  the 

sum  of dollars;  which  said  loss  and  damages,  amount- 
ing to  the  sum  of  dollars,  the  defendant  claims  the 

right  to  counter-claim  and  set  off  against  the  plaintiff's  demand 
to  the  extent  thereof;  and  the  defendant  demands  judgment 

against  said  plaintiff  for  the  said  sum  of dollars,  or  so 

much  thereof  as  he  may  be  entitled  to  over  and  above  the  plaint- 
iff's claim. 
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1449.    Plaintiff's  work  not  finished,  and  architect's  certificate 
not  obtained.^ 

I.  The  defendant  alleges  that  the  said  labor  and  services  set 
forth  in  the  complaint  were  performed  by  the  said  plaintiff  in 
and  about  the  execution  and  construction  of  a  certain  dwelling 
house,  the  property  of  this  defendant,  and  were  performed  under 
the  terms  of  a  certain  written  contract  between  plaintiff  and 
defendant,  by  the  terms  of  which  it  was  provided  [here  set  forth 
provisions  of  contract  relied  on] . 

II.  That  the  said  work  was  not  completed  in  a  good  and  work- 
manlike manner,  on  or  before  the  day  limited  therefor  in  the 
said  contract,  but  on  the  contrary,  the  said  work  on  that  day, 
and  from  thence  to  the  commencement  of  this  action,  was  and 
stUl  is,  incomplete  and  unfinished,  in  this  [here  state  particu- 
lars] . 

III.  That  no  certificate  from  the  said  architect,  that  the  said 
work  had  been  completed  to  his  satisfaction,  was  obtained  by  the 
plaintiff  before  this  action. 

I  Where  the  plaintiff  sets  forth  under  a  general  denial,  but  If  the' 

the  contract  and  pleads  due  per-  action   be   simply  brought   to   re- 

formance   of   its    conditions,   fail-  cover  for  services  it  will  be  neces- 

ure   to   fully   complete   the   work  sary  to  set  out  the  contract  and 

and  obtain  the  architect's  certifl-  plead    the    breaches    as    in    this 

cate  will  probably  be  admissible  form. 


CHAPTER   XOIV. 


DEFENSES  IN  ACTIONS  ON  BILLS,  NOTES  AND  CHECKS. 


1450.  Denial   of  execution   or  ae- 

ceptance. 

1451.  Denial  of  genuineness  of  sig- 

nature. 

1452.  Denial  of  indorsement. 

1453.  Denial   of  plaintiff's  owner 

ship. 

1454.  That  defendant  indorsed  as 

agent  only. 

1455.  Mistake  in,  amount  of  note. 

1456.  Alteration  of  the  instrument. 

1457.  Usury  in  making  note. 

1458.  The  same,  another  form. 

1459.  The     same,     another     form, 

where  tender  of  principal 
is;  necessary,  and  interest 
only  is  forfeited. 

1460.  Usury,   where   interest   only 

is  forfeited. 

1461.  Want  of  consideration. 

1462.  Failure  of  consideration. 

1463.  That  the  acceptance  was  for 

accommodation. 

1464.  That   the .  note  was   for  ac- 

commodation, and  was 
misapplied. 

1465.  That  the  note  or  acceptance 

was  given  for  goods  sold, 
but  never  delivered. 

1466.  That   the  notes  were  given 

for  purchase-money,  and 
plaintiff  failed  to  convey. 

1467.  That  the  note  was  for  goods 

sold  by  means  of  deceit. 

1468.  That  the  note  was  for  goods 

sold  with  a  false  war- 
ranty. 

1469.  Counter-claim  for  breach  of 

warranty. 

1470.  That  the  note  was  given  on 

a    purchase    of    diseased 


sheep  and  that  they  in- 
jured other  sheep  of  the 
defendant. 

1471.  That  the  note  was  induced 

by  plaintiff's  fraud,  gen- 
eral form. 

1472.  Denial    of   transfer    to    the 

plaintiff. 

1473.  Qualified  admission  of  note, 

and  denial  of  plaintiff's  ti- 
tle. 

1474.  Wrongful   transfer  by   part- 

ner. 

1475.  Denial  of  validity  of  trans- 

fer of  note  by  moneyed 
corporation. 

1476.  By    accommodation    indors- 

ers,  alleging  extension 
given  to  makers. 

1477.  That    defendant    was    a 

surety,  and  that  plaintiff 
holds  collateral  securities 
to  which  defendant  asks 
to  be  subrogated. 

1478.  Denial    of    acceptance,    prfr- 

sentment,  and  protest. 
1479.' Denial  of  notice. 

1480.  Denial  of  presentment 

1481.  Denial    of    excuse    for   non- 

presentment. 

1482.  Breach  of  special  agreement 

as  to  presenting  and  giv- 
ing notice. 

1483.  Payment  of  bill,  to  drawer, 

before  indorsement. 

1484.  EYaudulent  ,  representations 

as  to  character  of  the  In- 
strument 

1485.  That  note  was  given  to  com- 

pound a  felony. 


1450.    Denial  of  execution  or  acceptance  (see  following  form). 
The  defendant  denies  that  he  [or  E . . . .  F . . . .  ]  at  any  time 
executed  or  delivered  the  promissoiy  note  [or  accepted  the  biU 
of  exchange]  set  forth  in  the  complaint. 

951 


Forms  1451-1454.]  952  [Chapter  XCIV. 

1451.  Denial  of  genuineness  of  signature.* 

The  defendant  specifically  denies  that  he  at  any  time  signed 
or  executed  the  said  supposed  promissory  note  set  forth  in  the 
complaint  herein,  and  alleges  that  if  the  name  of  this  defendant 
appears  upon  said  promissory  note,  either  as  maker  or  indorser, 
the  said  signature  is  a  forgery. 

[Verification.] 

1452.  Denial  of  indorsement. 

The  defendant  denies  that  he  [or  E. . . .  F. . . .]  at  any  time 
indorsed  or  delivered  the  promissory  note  [or  bill  of  exchange] 
described  in  the  complaint  herein. 

1453.  Denial  of  plaintiff's  ownership. 

The  defendant  denies  that  the  promissory  note  described  in 
the  complaint  is  owned  or  held  by  the  plaintiff,  and  denies  that 
the  same  was  so  owned' or  held  at  the  time  of  the  commencement 
of  this  action,  and  on  the  contrary  thereof  this  defendant  alleges 
that  the  said  note  was  then  and  is  now  the  property  of  and  held 
by  one  E F 

1454.  That  defendant  indorsed  as  agent  only. 

I.  The  defendant  denies  that  he  ever  indorsed  the  promissory 
note  described  in  the  complaint  in  his  individual  capacity,  and 
denies  that  he  ever  placed  his  name  thereon  in  any  manner,  save 
as  hereinafter  particularly  stated. 

II.  This  defendant  says  that  the  following  is  a  true  copy  of 

the  promissory  note  made  by  the  said  firm  of  A &  Co.,  and 

on  which  this  action  is  brought  [copy  of  note  and  indorsement, 
with  addition  of  "Treasurer"  to  defendant's  signature]., 

III.  That  at  the  time  of  the  making  and  indorsement  of  said 

note  this  defendant  was  the  treasurer  of  the company,  at 

,  a  foreign  corporation,  duly  incorporated  by  and  under 

the  laws  of  the  state  of ;  and  that  he  was  authorized  by 

them  to  receive  the  said  note,  and  to  indorse  the  same  to  the 

1  There  are  statutes  in  a  num.-  verified  general   denial  is  insuffi- 

ber   of   states    providing   substan-  cient  to  throw  the  burden  of  proof 

tially  that  unless  a  defendant  spe-  on  the  plaintiff.    Cowing  v.  Peter- 

cifically  deny  by  affidavit  or  veri-  son,  36  Minn.  1^0.    The  form  here 

lied   pleading  the  signature  to  a  given  is  adapted  from  the  answer 

contract    which    is    sued    on,    the  which  was  held  sufficient  in  L.ud- 

mere    production    of    the    instru-  low,  at  al.,  v.  Berry,   62  Wis.  78. 

ment  is  prime  facie  evidence  of  its  See   Wis.    Stats.    1898    sec    4192; 

execution.     Under   these   statutes  Minn.  Rev.  Laws  1905  sec  4730; 

it  has  been  frequently  held  that  a  Iowa  Code  sec  3640. 


'Chapter  XCIV.]  "         953  [Forms  1455-1457. 

■plaintiffs,  as  such  treasurer,  of  all  which  facts  the  plaintiffs  had 
notice. 

IV.  That  said  corporation  was,  at  the  time  of  said  indorse- 
ment, indebted  to  the  plaintiffs  to  the  amount  of  about 

dollars,  for  goods,  wares,  and  merchandise,  furnished  by  the  said 
plaintiffs  to  the  said  corporation ;  and  said  note  was  received  and 
indorsed  by  him  as  such  treasurer,  and  not  in  his  individual 
capacity,  and  was  received  by  the  plaintiffs  as  an  obligation  of 
the  said  corporation,  on  account  of  said  precedent  debt  due  to 
them  from  the  said  corporation,  and  for  and  on  account  of  no 
other  consideration  whatever,  and  that  he  received  no  considera- 
tion therefor. 

1455.  Mistake  in  amount  of  note. 

That  said  note  was  given  upon  a  settlement  of  account  between 
the  defendant  and  the  plaintiff,  and  was  intended  by  them  to 

"be  made  and  received  for  the  sum  of  dollars,  then 

claimed  by  the  plaintiff  to  be  the  amount  due  him  from  this 
defendant ;  but  that  when  it  was  made,  it  was,  by  mistake  of  the 

parties,  given  for  the  sum  of dollars  mentioned  in  the 

complaint,  instead  of  the  sum  of dollars,  which  was  all 

that  was  due ;  and  as  to  the  excess,  to-wit, dollars,  the 

■same  is  without  consideration. 

1456.  Alteration  of  the  instrument. 

That  after  the  making  [or  acceptance]  and  issue  of  said  note 
[or  bill]  and  before  this  action,  the  plaintiff  materially  altered 

the  said  note  [or  bill]  without  the  consent  of  the  defendant,  by 

adding  the  signature  of  M. . . .  N as  a  joint  maker  thereof 

[or  by  cutting  off  the  signature  of  M. . . .  N. . . .  ,  who  was  a 

joint  maker  thereof,  or  by  adding  the  words  "payable  at ," 

or  otherwise,  as  the  case  may  ie]. 

1457.  Usury  in  making  note.^ 

I.  That  the  note  mentioned  in  the  complaint  was  made  and 
delivered  to  the  plaintiffs  upon  the  usurious  agreement  between 
the  defendant  and  the  plaintiffs,  that  the  defendant  should  pay 

2  The   defense   of  usury  cannot  the    facts    which    show    that    the 

be  raised  under  a  general  denial;  agreement  was  governed  by  that 

the  facts  of  the  supposed  usurious  law  and  void  under  it.     Curtis  v. 

agreement     must     be    specifically  Hasten,  11  Paige  (N.  Y.)  15. 

pleaded.      And    when    a    foreign  In  Minnesota  usurious  contracts 

usury  statute  is  relied  on  the  for-  are  wholly  void,  except  negotiable 

eign  law  must  be  set  out  and  also  instruments    in    the    hands    of    a 


Form  1458.]  954  [Chapter  XCIV.. 

the  plaintiffs,  and  that  the  plaintiffs  should  reserve  and  secure 
to  themselves,  for  the  loan  of  money,  a  greater  sum  than  at  the 
rate  of  ....  per  cent,  per  annum,  to-wit,  at  the  rate  of  ....  per 

cent,  per  annum  [besides  a  commission  of per  cent,  on  the 

face  of  said  note] . 

II.  That  said  sum  was  deducted  and  reserved  from  the 
amount  of  said  note  by  the  plaintiffs,  and  the  balance  only  paid 
to  this  defendant;  that  is  to  say,  that  this  defendant  agreed  to 

pay,  and  the  plaintiffs  agreed  to  receive dollars  for 

said  loan,  the  plaintiffs  reserving  and  securing  to  themselves  for 
the  loan  of  money  on  said  note,  until  the  maturity  thereof, 
dollars. 

[The  foregoing  may  he  sufficient  in  states  where,  as  in  Minne- 
sota, usurious  contracts  are  invalid,  hut  where,  as  in  other  states 
covered  by  this  work,  the  principal  may  he  recovered  and  the 
interest  alone  becomes  forfeited  there  should  he  added  another 
paragraph,  as  follows:] 

III.  The  defendant  admits  that  there  is  due  and  owing  to 
the  plaintiff  upon  said  note  the  sum  of dollars  [princi- 
pal sum].  [In  Wisconsin  insert:  and  upon  the  trial  of  this  ac- 
tion will  prove  a  tender  of  said  last  named  sum  to  the  said 
plaintiff]  but  defendant  specifically  denies  that  any  greater  sum 

than  said  sum  of dollars  is  due  the  plaintiff  upon  said 

note. 

1458.    The  same,  another  form. 

That  he  gave  to  the  plaintiff  the  note  mentioned  in  said  com- 
plaint, in  pursuance  of  a  mutual  agreement  between  the  plaintiff 
and  defendant,  that  the  plaintiff  should  lend  the  defendant  tha 

sum  of doUars  from  the day  of ,  19 . .  , 

until  the  ....  day  of ,  19 . .  [or  imtil  demand] ,  upon  in- 
terest at  the  rate  of per  cent,  per  annum  [or cents  per 

day  on  each  one  hundred  dollars]. 

II.     That  the  defendant  received  from  the  plaintiff 

dollars  only,  as  consideration  for  the  said  note;  the  plaintiff 
retaining dollars,  as  interest  thereon, 

[See  note  to  last  preceding  form.] 

Jtona  fide  holder.  Minn.  Rev.  Laws  3041;  N.  Dak.  Rev.  Codes  sec.  4066; 

1905  sec.  2735.     In  the  remaining  S.  Dak.  Rev.  Codes,  C.  C.  sec.  1419; 

states   covered  by  this  work  the  Cobhey's  Ann.  Stats,  of  Nebr.  sec. 

interest  only  is  forfeited  but  the  6729.     In  Wisconsin  a  tender  of 

principal  may  be  recovered.    Wis.  the  principal  sum  must  be  shov/n 

Stats.   1898   sees.   1690-1692;   Wis.  In  order  to  entitle  the  defendant  to. 

Laws  1905  c.  278;   Iowa  Code  sec.  any  relief. 


Chapter  XCIV.]  955  [Forms  1459-1461. 

1459.  The  same,  another  form,  where  tender  of  principal  is 

necessary,  and  interest  only  is  forfeited  (Wisconsin). 

As  a  partial  defense  to  this  action  the  defendant  alleges: 

I.  That  before  the  making  of  the  said  promissory  note  de- 
scribed in  the  plaintiff's  complaint,  it  was  usuriously  and  cor- 
ruptly agreed  that  the  plaintiff  should  lend  to  the  defendant  the 

sum  of dollars,  and  that  the  defendant  should  pay  the 

plaintiff,  and  that  the  plaintiff  should  receive  for  the  loan  of 
said  money  a  greater  sum  than  at  the  rate  of  ten  dollars  on  one 

hundred  dollars,  for  one  year,  to-wit,  at  the  rate  of dollars 

on  one  hundred  dollars  for  one  year. 

II.  That  in  pursuance  of  said  agreement  the  plaintiff  de- 
livered to  the  defendant  on  said  loan,  only  the  sum  of 

dollars;  and  thereupon  the  defendant  executed  and  delivered  to 
the  plaintiff  the  promissory  note  described  in  the  complaint. 

III.  That  by  the  terms  of  the  statute  this  defendant  is  en- 
titled to  be  relieved  from  said  contract  upon  payment  of  the  said 
sum  of dollars  [principal  sum] ,  which  sum  this  defend- 
ant duly  tendered  to  the  plaintiff  prior  to  the  commencement  of 

this  action,  to-wit,  on  the day  of ,  19 . .  ,  and  now 

brings  into  court  for  the  use  of  the  plaintiff  if  he  will  receive  it. 

1460.  Usury,  where  interest  only  is  forfeited* 

As  to  the  sum  of   dollars,  parcel  of  said  sum  of 

dollars,  in  said  complaint  demanded,  the  said  defend- 
ant admits  that  he  owes  the  said  sum  of dollars  to  the 

said  plaintiff;  but  as  to  the  sum  of dollars,  the  residue 

of  the  said  sum  of dollars,  the  said  defendant  says  the 

said  promissory  note  in  the  complaint  mentioned,  was  given  by 

the  said  defendant  to  the  said  plaintiff  for  the  loan  of 

dollars  for years,  and  no  more  and  that  the  said  sum  of 

dollars  was  included  in  said  note,  as  interest  on  the 

said  sum  of dollars  for  the  said  term  of  ....  years,  at 

the  rate  of  ....  per  cent,  per  annum. 

1461.  Want  of  consideration. 

I.  The  defendant  admits  that  he  made  the  promissory  note 
as  stated  in  the  complaint,  that  the  same  was  indorsed  by  the 
payee,  and  that  the  plaintiff  is  the  lawful  owner  and  holder 
thereof,  and  that  no  part  thereof  has  been  paid. 

II.  But  defendant  alleges,  on  information  and  belief,  that 
the  plaintiff  became  the  purchaser,  holder,  and  owner  of  said 

note,  on  or  about  the  ....  day  of ,  19 . . ,  and  after  the 

same  had  become  due. 
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III.  And  defendant  alleges  that  said  note  was  made,  exe- 
cuted, and  delivered  by  the  defendant,  in  consideration  of  the 
sale  and  assignment  to  him  of  a  certain  instrument  in  writing, 
to-wit  [here  describe  the  instrument  or  the  property  and  allege 
its  worthlessness.  It  must  be  absolutely  worthless  to  sustain  the 
■defense] . 

1462.  Failure  of  consideration. 

I  and  II.     [As  in  last^  preceding  form.] 

III.  Defendant  alleges  that  said  note  was  made  and  deliv- 
ered by  the  defendant  to  the  plaintiff  as  the  purchase  price  of 
a.  certain  horse  [or  certain  goods  and  merchandise]   which  the 

plaintiff  on  the  ....  day  of ,  19 . .  ,  sold  and  delivered 

to  this  defendant,  and  not  otherwise. 

IV.  That  in  truth  and  in  fact  the  said  plaintiff  did  not  own 
the  said  [describe  property]  at  the  time  of  such  pretended  sale 

and  delivery,  but  the  same  was  then  the  property  of  E 

F. . . .  ,  who  thereafter  and  on  the  ....  day  of ,  19.,.  , 

recovered  the  same  from  this  defendant  by  a  judgment  duly 
given  in  his  favor  in  an  action  of  replevin. 

V.  That  defendant  has  received  no  consideration  for  the  said 
note. 

1463.  That  the  acceptance  was  for  accommodation. 

I.  That  he  accepted  the  bill  mentioned  in  the  complaint  for 
the  accommodation  of  the  plaintiff  [or,  of  said  M. . . .  N. . . .] ; 
and  that  there  was  never  aify  value  or  consideration  for  the  ac- 
ceptance or  payment  of  said  bill  by  the  defendant. 

[Where  plaintiff  is  an  indorsee,  add:  II.     That  the  same  was 
indorsed  to  the  plaintiff,  and  he  always  held  the  same,  without., 
any  value  or  consideration.] 

1464.  That  the  note  was  for  accommodation,  and  was  misap- 

plied. 

I.  That  the  note  mentioned  and  described  in  the  complaint 
was  given  by  this  defendant  to  [the  payee]  therein  named,  with- 
out any  other  consideration  than  is  hereinafter  stated. 

II.  That  theretofore  this  defendant  had  loaned  his  promis- 
sory note  for dollars,  dated  on  the  ....  day  of , 

19 . .  ,  to  said  [payee]  without  consideration,  and  solely  for  the 
accommodation  of  said  [payee]  and  upon  his  promise  to  take 
up  and  pay  the  same  at  maturity. 

III.  That  said  note  fell  due  on  the   ....    day  of   , 

19 . .  ,  and  that  at  the  request  of  said  [payee] ,  this  defendant 
then  gave  him  the  note  in  suit,  for  the  special  purpose  of  en- 
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abling  him  therewith  to  take  up  and  renew  said  first  note  of 
dollars,  he  paying  the  balance,  and  upon  the  agree- 
ment with  him  that  it  should  be  so  used,  and  not  otherwise. 

IV.  That  the  plaintiff  having  a  claim  then  over-due  against 
the  said  [payee]  the  said  [payee]  wrongfully  diverted  said  note 
from  the  purpose  for  which  it  was  given,  and  fraudulently  mis- 
applied the  same  by  giving  it  to  the  plaintiff  as  collateral  to- 
secure  the  payment  of  said  claim. 

V.  That  the  plaintiff  is  not  the  bona  fide  holder  of  the  note- 
in  suit  for  a  valuable  consideration ;  but  received  the  same  with 
notice  of  the  foregoing  facts,  and  as  collateral  to  secure  the  pay- 
ment of  an  antecedent  debt,  and  without  paying  any  considera- 
tion therefor. 

VI.  This  defendant  denies  each  and  every  allegation  of  the 
complaint,  not  hereinbefore  admitted. 

1465.  That  the  note  or  acceptance  was  given  for  goods  sold, 

but  never  delivered. 

I.  That  the  biU  [or 'note]  mentioned  in  the  complaint  was 
accepted  [or  given  by  the  defendant  for  the  price  of  goods  to  be 
sold  and  delivered  by  the  plaintiff  to  the  defendant  before  the- 
said  bill  [or  note]  should  become  due.  ■ 

II.  That  defendant  has  always  been  ready  and  willing  to 
buy  and  accept  said  goods  from  the  plaintiff,  and  has  duly  per- 
formed all  the  conditions  on  his  part. 

III.  That  the  plaintiff  has  not  sold  and  delivered  the  same 
to  the  defendant  [though  the  defendant,  on  the  ....  day  of 
,  19 . .  ,  at duly  requested  him  so  to  do] . 

IV.  That  except  as  aforesaid  there  never  was  any  considera- 
tion for  the  acceptance  or  payment  of  said  bill  [or,  giving  or 
payment  of  said  note]  by  the  defendant. 

1466.  That  the  notes  were  given  for  purchase-money,  and 

plaintiff  failed  to  convey. 

I.  That  the  only  consideration  of  the  said  three  several  notes 
as  and  is  the  sale  of  a  certain  piece  of  land,  situate  in  the 

county  of and  state  of ,  and  known  and  described 

as  [description], 

II.  That  at  the  time  of  making  said  several  promissory  notes, 
the  said  plaintiff  agreed  to  convey  the  said  premises  to  this  de- 
fendant, at  the  time  when  the  sum  named  in  the  note  described 
in  the  first  count  of  the  said  complaint  should  become  due  and 

payable,  to-wit,  on  the  said  ....  day  of ,  19 . . ;  and  take 

a  mortgage  from  this  defendant  on  said  premises,  to  secure  the 
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payment  of  the  sums  mentioned  in  the  two  notes  described  in  the 
second  and  third  counts  of  the  said  complaint. 

III.  That  the  defendant  duly  performed  all  the  conditions  of 
said  agreement  on  his  part,  and  on  said  day,  and  ever  since  has 
been  ready  and  willing  to  pay  the  first-named  sum,  and  execute 
and  deliver  said  mortgage,  on  the  delivery  by  the  said  plaintiff 
of  such  deed  of  conveyance. 

IV.  That  said  plaintiff  did  not,  on  the  said   day  of 

,  19 . .  ,  nor  at  any  time  since,  offer  to  convey  the  said 

premises  to  the  said  defendant,  on  the  payment  of  the  sum  men- 
tioned in  the  said  first  note,  and  the  execution  of  a  mortgage 
by  the  said  defendant  as  aforesaid,  to  secure  the  sums  of  money 
mentioned  in  the  two  other  notes  [or,  if  iy  the  agreement  it  was 
necessary,  allege  demand  and  refusal] . 

1467.  That  the  note  was  for  goods  sold  by  means  of  deceit. 

I.  [Allege  sale  as  in  the  case  of  an  action  for  damages  for  de- 
ceit, Chap.  XLV,  ante,  omitting  at  the  end  the  allegation  of  dam- 
age and  dema/nd  for  judgment.] 

II.  That  said  note  was  given  to  the  plaintiff  without  any 
other  consideration  than  said  [sale] . 

III.  That  immediately  on  discovering  said  fraud,  the  defend- 
ant rescinded  said  [contract],  and  delivered  [or  tendered]  to 
the  plaintiff  all  that  the  defendant  had  received  under  said  con- 
tract, upon  condition  of  his  returning  said  note,  which  the 
plaintiff  refused  to  do. 

1468.  That  the  note  was  for  goods  sold  with  a  false  warranty. 

I.  That  the  defendant  gave  the  note  mentioned  in  the  com- 
plaint for  and  on  account  of  certain  goods,  called ,  there- 
tofore furnished  by  the  plaintiff  to  him,  the  defendant,  under 
a  representation  and  warranty  by  the  plaintiff,  at  the  time  of 
so  furnishing  them,  made  to  the  defendant,  that  the  said  goods 

were  fit  and  proper  material  for [stating  the  warranty] 

and  suitable  for  such  purpose;  and  for  no  other  consideration 
whatever. 

II.  That  the  defendant  then  accepted  and  purchased  said 
goods  for  the  purpose  of trusting  in  the  said  representa- 
tion and  warranty  of  the  plaintiff;  all  of  which  the  plaintiff 
then  well  knew. 

III.  That  the  same  were  not  fit  or  proper  for  said  purpose, 
but  altogether  unsuitable  and  worthless,  in  this,  that  [here  state 
particularly  the  defects]. 
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1469.  Counter-claim  for  breach  of  warranty  (adapted  from 

Allen  V.  Haskins,  5  Duer,  332). 

I.  The  defendant,  for  a  counter-claim  herein,  alleges  that 
the  said  note  was  not,  before  it  became  due,  transferred  and  de- 
livered to  the  plaintiff  for  value. 

II.  That  the  said  note  was  made  and  delivered  by  the  de- 
fendant to  one  M N. . . .  ,  who  was  at  that  time  an  agent  or 

servant  of  the  plaintiff,  and  acting  as  such  on  behalf  of  the 
plaintiff  in  that  transaction,  in  exchange  for  a  quantity  of 
-cigars;  which  was  sold  by  sample  to  the  defendant  at  that  time, 
by  said  M. . . .  N ,  as  such  agent. 

III.  That  when  said  cigars  were  delivered  to  this  defendant, 
Ihey  did  not  correspond  with  the  samples,  and  were  not  worth 
more  than dollars. 

IV.  That  as  soon  as  the  defendant  learned  the  character  of 

«aid  cigars,  he  offered  to  said  M N ,  as  such  agent,  to 

return  them,  which  he  is  still  ready  and  willing  to  do. 

WHEREFORE   the   defendant   demands  judgment  for  his 

-damages  herein,  to-wit,  the  sum  of dollars,  and  that 

the  same  be  deducted  from  the  amount  of  the  said  note. 

1470.  That  the  note  was  given  on  a  purchase  of  diseased  sheep 

and  that  they  injured  other  sheep  of  the  defendant 
(Rose  V.  Wallace,  11  Ind.  112). 

I.  The  defendant,  for  a  counter-claim,  alleges  that  the  said 
note  was  given  for  sheep  purchased  by  the  defendant  of  the 
plaintiff. 

II.  That  the  plaintiff,  in  making  said  sale,  represented  him- 
self to  the  defendant  as  a  dealer  in  sheep,  and  acquainted  with 
their  diseases,  and  that  the  said  sheep  were  sound  and  free  from 
disease. 

III.  That  defendant  was  ignorant  of  the  disease  called  foot- 
rot  ;  and  that  he  purchased  said  sheep,  relying  upon  the  said  rep- 
resentations of  the  said  plaintiff. 

IV.  That  in  fact  the  sheep  were  not  sound  and  free  from 
disease,  but  were  diseased  with  the  foot-rot,  which  is  contagious.' 

V.  That  the  defendant  was  then  the  owner  of  five  thousand 
other  sheep,  with  which  he  desired  those  he  purchased  of  plaint- 
iff to  run ;  of  aU  of  which  the  plaintiff  had  notice  at  the  time  of 
making  the  said  sale. 

VI.  That  before  he  had  any  knowledge  that  the  sheep  so 
purchased  were  diseased,  and  while  they  were  running  with  his 
other  sheep,  the  latter  became  diseased  with  said  foot-rot  from 
so  running  together;  and  that  he  has  been  thereby  compelled 
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to  expend   dollars  in  their  cure  and  endeavoring  to 

cure  them,  and  been  damaged  by  reason  of  allowing  said  sheep 

to  run  with  his  other  sheep,  to  the  amount  of dollars. 

WHEREFORE,  etc.  [demand  of  judgment  for  damages  sus^ 
tained.] 

1471.  That  the  note  was  induced  by  plaintiff's  fraud,  general' 

form. 

I.  That  the  plaintiff  induced  him  to  make  the  note  mentioned 
in  the  complaint,  by  representing  that  [here  state  specifically 
the  false  representation  of  fact] . 

II.  That  the  said  representation  was  false,  and  known  to 
be  false  by  the  plaintiff,  and  made  with  intent  to  deceive  and 
defraud  this  defendant.  ^ 

III.  That  the  defendant  believed  said  representation  to  be 
true,  and  relied  thereon,  and  so  relying  did  make  and  deliver  to- 
the  plaintiff  the  said  note  mentioned  in  the  complaint. 

[Allege  return  of  property  received,  if  any,  and  rescission.] 

1472.  Denial  of  transfer  to  the  plaintiff. 

That  the  said  note  was  made  and  indorsed  by  the  defendants,, 
and  by  them  delivered  to  one  M. . . .  N. . . .  a  person  other  than 
the  plaintiff,  with  whom  defendants  had  business  transactions; 
and  defendants  deny  that  they  have  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  whether  or  not  said  note  was^ 
thereafter  duly  transferred  and  delivered  by  the  lawful,  or- 
other,  holders  thereof  to  the  plaintiff;  and  the  defendants  fur- 
ther deny  that  they  have,  any  knowledge  or  information  sufficient 
to  form  a  belief  whether  or  not  the  plaintiff  is  the  lawful  owner 
and  holder  of  said  note. 

1473.  Qualified  admission  of  note,  and  denial  of  plaintiff's 

title  (Smith  v.  Mead,  14  Abbott's  Pr.  262). 

I.  Defendants  admit  that  heretofore  they  executed  and  de- 
livered a  promissory  note  to  the  plaintiff;  but  deny  that  the 
description  of  said  note  in  the  complaint  is  a  true  description 
of  said  note,  or  correctly  states  the  terms  thereof. 

II.  Defendants,  further  answering,  deny  [knowledge  or  in- 
formation sufficient  to  form  a  belief]  that  the  plaintiff  is  now, 
or  was  at  the  commencement  of  this  action,  the  lawful  and  bona 
fide  owner  and  holder  of  said  promissory  note,  or  has  any  in- 
terest whatever  therein;  and  the  defendants  allege,  on  informa- 
tion and  belief,  that  before  this  action  said  plaintiff  sold  and 
delivered  said  note  for  a  valuable  consideration  to  one  John 
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Doe,  who  is,  and  at  the  conunenceineiit  of  this  adtion  was,  the 
lawful  owner  and  holder  of  said  note. 

1474.  Wrongful  transfer  by  partner  (Kemeys  v.  Richatds,  11 

Barb.  312). 

That  the  note  alleged  was  not  indorsed  by  M N & 

Co.,  but  that  it  was  indorsed  in  the  name  of  said  firm  by  B , 

and  by  him  transferred  to  the  plaintiffs  in  payment  of  an  indi- 
vidual debt  of  "said  B. . . .  ,  and  without  the  knowledge  or  con- 
sent of  said  A ,  his  partner,  and  that  the  plaintiffs  at  the 

time  of  the  said  transfer  had  full  knowledge  thereof. 

1475.  Denial  of  validity  of  transfer  of  note  by  moneyed  cor- 

poration (Smith  V.  Hall,  5  Bosw.  319). 

I.  That  said  corporation  did  not  indorse  said  note  to  the 
plaintiffs,  but  the  alleged  transfer  thereof  was  the  act  of  some 
officer,  or  officers,  of  said  corporation,  unauthorized  in  any  man- 
ner by  the  board  of  trustees. 

II.  That  said  transfer  was  made  when  the  said  corporation 
was  insolvent,  to  the  knowledge  of  the  plaintiffs,  for  a  prior  in- 
debtedness of  the  corporation,  with  intent  to  give  a  preference 
to  the  plaintiffs  over  other  creditors  of  the  corporation,  and 
that  the  plaintiff  was  at  the  time  one  of  the  trustees  of  the  said 
company. 

1476.  By  accommodation  indorsers,  alleging  extension  given 

to  makers. 

I.  That  said  note  was  indorsed  by  the  defendants  without 
consideration,  and  for  the  accommodation  of  the  defendant 
Z ,  the  maker  thereof. 

II.  That  the  plaintiffs,  at  the  time  they  received  said  note, 
had  notice  thereof. 

III.  That  about  the  time  of  its  maturity,  the  plaintiffs,  for 
a  valuable  consideration,  and  without  the  knowledge  or  assent 
of  these  defendants,  made  an  agreement  with  said  [maker] 
whereby  they  agreed  to  extend  the  time  for  the  payment  of  said 
note  by  said  [maker] days. 

1477.  That  defendant  was  a  surety,  and  that  plaintiff  holds 

collateral  securities  to  which  defendant  asks  to  be 
subrogated  (Bank  v.  Hunter,  4  Bosw.  646). 

I.     The  defendant,  for  a  counter-claim,  alleges  that  said  draft 
was  accepted  by  the  defendant  without  any  consideration,  for 
the  accommodation  of  said  [drawers],  which  the  plaintiff  well 
knew. 
61 
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II.  That  the  same  was  made  under  an  agreement  between 
said  [drawers]  and  the  plaintiff,  whereby  said  [drawers]  exe- 
cuted to  the  plaintiff  a  bond  for dollars,  together  with 

a  mortgage  on  house  and  lot  No , street,  in , 

as  security  for  the  payment  thereof,  which  securities  the  plaint- 
iff stiU  holds,  and  are  ample  to  secure  and  satisfy  the  plaintiff's 
demand. 

III.  That  said  [drawers]  are  insolvent  and  unable  to  pay 
said  acceptance,  and  the  defendant  has  no  recourse  for  the  pay- 
ment of  security  of  the  sum  for  which  he  is  liable  to  the  plaint- 
iff, except  the  said  mortgages  and  securities  held  by  the  plaintiff. 

IV.  That  the  defendant  has  offered  to  pay  the  said  draft, 
with  interest  and  costs,  if  the  plaintiff  will  surrender  and  trans- 
fer to  the  defendant  upon  such  payment,  the  mortgages  and 
securities  held  by  the  plaintiff ;  which  the  plaintiff  refuses  to  do, 
but  claims  to  hold  said  securities  for  some  other  demand  due 
to  the  plaintiff  from  said  [drawers]. 

Y.    That  the  plaintiff  is  a  foreign  corporation,  created  and 

doing  business  in  the  state  of ,  and  the  defendant  wiU 

be  remediless  under  the  laws  of  the  state  of ,  where  the 

defendant  resides,  except  by  the  aid  and  interposition  of  this 
court. 

WHEREFORE  the  defendant  demands  that  upon  his  pay- 
ing said  draft,  with  interest  and  costs,  the  plaintiff  be  adjudged 
to  transfer  said  bond  and  mortgage  to  the  defendant  [and  that 
he  may  hold  and  enforce  them  for  his  reimbursement,  with  in- 
terest] . 

1478.  Denial  of  acceptance,  presentment,  and  protest. 

The  defendant  denies  that  the  bill  of  exchange  mentioned  in 
plaintiff's  first  cause  of  action  was  presented  for  acceptance, 
or  was  accepted  as  alleged,  or  was  presented  for  payment,  or 
was  protested  for  non-payment,  or  that  payment  was  refused, 
as  alleged  in  said  complaint. 

1479.  Denial  of  notice. 

The  defendant  denies  that  notice  of  the  dishonor  of  the  said 
promissory  note  [or  bill]  was  given  to  the  defendant,  as  alleged 
in  the  complaint  herein. 

1480.  Denial  of  presentment. 

The  defendant  denies  that  the  promissory  note  [or  bill  of  ex- 
f'lange]  mentioned  therein,  was  ever  presented  for  payment  [or 
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for  acceptance]  to  him  [or  to  M N ]  as  alleged  in  said 

complaint. 

1481.  Denial  of  excuse  for  non-presentment. 

The  defendant  denies  that  due  search  was  made  when  the 
said  bill  of  exchange  [or  promissory  note]  became  due  and  pay- 
able, to  discover  the  residence  and  person  of  the  said  E . . . . 

F ,  at or  elsewhere,  in  order  that  the  seiid  bill  might 

be  presented  to  the  said  E....  F....  for  payment,  as  alleged 
in  said  complaint. 

1482.  Breach  of  special  agreement  as  to  presenting  and  giving 

notice. 

I.  That  the  bill  of  exchange  [or  check]  in  the  said  complaint 
mentioned,  was  by  the  said  defendant  delivered  to  the  said 
plaintiff,  and  by  him  discounted  for  the  said  defendants,  upon 
the  express  condition  and  imderstanding  that  the  plaintiffs 
should  cause  the  same  to  be  presented  to  the  respective  drawers 
thereof  for  acceptance  or  payment,  and  acceptance  or  payment 
thereof  to-be  demanded  as  soon  after  the  delivery  thereof  as  the 
same  coiild  be  done  by  the  exercise  of  reasonable  diligence  in 
that  behalf;  and  that  in  case  of  the  non-acceptance  or  nonpay- 
ment thereof  by  the  respective  drawees,  on  presentation  or  de- 
mand, immediate  notice  of  such  non-acceptance  or  non-payment 
should  be  given  to  the  defendants  by  telegraph,  or  that  the 
said  defendants  should  not  be  bound  or  liable  to  pay  the  said 
bill  of  exchange. 

II.  That  the  said  plaintiff  failed  to  comply  with  the  condi- 
tion or  understanding  aforesaid,  and  did  not  present  the  said 
bUl  of  exchange  for  acceptance  or  payment  or  demand  accept- 
ance or  pajnnent  of  the  same  within  a"  reasonable  time  after  the 
delivery  thereof  to  the  said  plaintiff;  nor  was  immediate  notice 
of  the  non-acceptance  or  non-payment  thereof  given  to  the  de- 
fendants, by  telegraph  or  otherwise. 

1483.  Payment  of  bill,  to  drawer,  before  indorsement. 

■  I.  That  after  the  bill  mentioned  in  the  complaint  was  due, 
and  while  said  [drawer]  was  the  holder  thereof,  and  before  this 
action,  the  defendant  satisfied  and  discharged  the  principal  and 
interest  [and  damages]  due  on  said  bill,  by  payment  to  the  said 
[drawer]. 

II.  That  said  [drawer]  first  indorsed  said  bill  to  the  plaintiff 
after  said  payment. 
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1484.  Fraudulent  representations  as  to  the  clKiracter  of  the 
instrument  (adapted  from  Walker  v.  Ebert,  29  Wis. 
194). 

I.  That  this  defendant  is  a  German,  unable  to  read  or  write 
the  English  language,  and  that  on  the  day  of  the  date  of  sup- 
posed note  in  the  complaint  described,  and  just  before  the  sup- 
posed making  thereof  the  said  B. . . .  F. . . .  and  Gr. . . .  H. . . .  , 
the  payees  named  therein  falsely  and  fraudulently  represented 
to  defendant  with  intent  to  swindle,  cheat  and  defraud  the  de- 
fendant, that  they  would  appoint  him  an  agent  for  the  town  of 

for  the  exclusive  sale  of  a  certain  patent  and  invention 

known  as  the  Sulky  Wheel  Cultivator  [here  set  forth  the  repre- 
sentations and  agreements  orally  made] ;  that  thereupon  the 
said  E F. . . .  and  G H presented  to  this  defend- 
ant to  sign  in  duplicate,  an  instrument  partly  written  and 
partly  printed,  which  this  defendant  was  unable  to  read,  and 
which  the  said  E. . . .  F and  G H. . . .  falsely  and  fraud- 
ulently then  and  there  represented  to  be  simply  a  contract  of 
agency  embracing  the  terms  and  conditions  orally  agreed  on  as 
aforesaid. 

II.  That  thereupon  this  defendant,  relying  upon  the  truth 
of  said  representations,  and  believing  that  said  instrument  was 
simply  an  agency  contract  in  duplicate,  and  being  unable  to 
read  the  same,  and  without  negligence  on  his  part,  attached  his 
signature  to  the  said  instrument  in  duplicate,  and  that  the  said 

E....   F and  G. . . .    H....    immediately  took  the  same, 

and  this  defendant  has  not  since  that  time  seen  the  said  instru- 
ment. 

III.  Upon  information  and  belief  the  defendant  alleges  that 
in  truth  and  in  fact  the  said  instrument  so  signed  by  defend- 
ant was  in  form  a  promissory  note,  and  not  an  agency  contract, 
and  that  the  same  is  the  identical  note  upon  which  this  action  is 
brought. 

IV.  That  this  defendant  never  intended  to  sign  or  deliver 
the  said  note,  and  never  received  any  consideration  of  any  kind 
therefor,  but  that  the  same,  if  signed  by  this  defendant  at  all, 
was  signed  under  the  circumstances  hereinbefore  set  forth,  and 
not  otherwise. 

V.  [If  plaintiff  is  an  indorsee,]  That  the  plaintiif  gave  no 
valuable  consideration  for  said  note,  but  that  the  same  was  as- 
signed to  him  after  maturity  thereof,  and  with  kno"VYledge  of 
the  facts  hereinbefore  stated. 

1485,    That  note  was  given  to  compound  a  felony. 

I.     The  defendant  alleges  that  on  or  about  the day  of 

,  19 . .  ,  this  defendant  ^or  one  E . . . .  F . . . .  ,  the  son  of 
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this  defendant]  feloniously  [here  state  crime  committed],  and 
that  thereafter  it  was  agreed  by  and  between  this  defendant 
and  the  said  plaintiff  that  the  defendant  should  execute  and  de- 
liver to  the  said  plaintiff  his  promissory  note  for  the  sum  of 

doUars  in  settlement  and  satisfaction  of  the  said  crime, 

and  for  the  purpose  of  compounding  the  same,  and  that  in  pur- 
suance of  said  agreement  the  said  note  -described  in  the  com- 
plaint was  executed  and  delivered  to  the  plaintiff,  and  upon  no 
'Other  or  different  consideration. 


CHAPTER   XCV. 

ANSWERS  IN  ACTIONS  UPON  AWARDS. 


1486.  Denial  of  parol  submission. 

1487.  Denial  of  award. 

1488.  Performance    by    defendant- 


1489.  Denial    of    perfonnance    by 

plaintiff. 

1490.  Invalidity  of  award. 


1486.    Denial  of  parol  submission. 

I.  The  defendant  denies  that  he  ever  agreed  with  the  de- 
fendant that  any  matters  of  dispute  or  difference  between  him- 
self and  the  plaintiff  should  be  submitted  to  arbitration,  as  al- 
leged in  said  complaint. 

14^7.    Denial  of  award. 

I.  The  defendant  denies  that  the  said  [arbitrators  or  um- 
pire] at  any  time  made  or  published  any  award  as  in  said  com- 
plaint alleged. 

1488.  Performance  by  defendant. 

I.  The  defendant  denies  that  he  has  failed  or  neglected  to 
perform  said  award,  and  on  the  contrary  thereof  alleges  that  on 

the day  of ,  19 . .    [here  state  what  defendant  has 

done  hy  way  of  performance  of  the  award] . 

1489.  Denial  of  performance  by  plaintiff. 

I.  The  defendant  denies  that  the  plaintiff  has  performed  said 
award,  and  alleges  that  the  plaintiff  did  not  [here  state  breaches 
of  award  by  the  plaintiff] . 

1490.  Invalidity  of  award  (Knowlton  v.  Mickles,  29  Barb. 

465). 

I.  The  defendant  admits  the  submission  of  the  said  contro- 
versy to  arbitration,  and  that  the  time  for  the  delivery  of  the 
award  was  extended,  as  stated  in  the  complaint. 

II.  The  defendant  denies  [any  knowledge  or  information 
sufficient  to  form  a  belief]  that  the  arbitrators  made  an  award 
[in  writing,  under  their  hands,  and  delivered  the  same  to  the 
plaintiff]  within  the  time  so  limited  therefor. 

III.  The  defendant  further  says,  that  he  never  had  any  no- 
tice of  the  time  or  place  when  or  where  the  said  arbitrators 
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would  meet  to  hear  the  matters  submitted  to  them,  or  any  oppor- 
tunity of  appearing  before  said  arbitrators,  nor  of  producing 
proof,  nor  examining  witnesses,  nor  of  being  heard  in  his  de- 
fense before  said  arbitrators;  and  the  alleged  award  was  made 
without  any  information  or  notice  thereof  to  the  defendant, 
until  long  after  the  day  when  the  same  is  alleged  to  have  been 
made. 

IV.  That  the  said  arbitrators,  on  the day  of , 

19 . .  ,  and  while  examining  the  premises  and  preparing  their 
award,  or  immediately  prior  thereto,  and  on  the  same  day,  ex- 
amined several  witnesses  touching  the  matters  submitted  to 
them  by  the  parties,  and  took  and  heard  their  statements  in  re- 
spect thereto,  in  the  presence  of  the  plaintiff,  and  in  the  absence 
of,  and  unbeknown  to,  and  without  the  consent  of,  the  defend- 
ant. 

V.  That  defendant  had  a  good  and  substantial  defense  upon 
the  merits,  in  the  matter  submitted  to  said  arbitrators;  and  that 
he  would  have  been  entitled  to  an  award  in  his  favor,  had  an 
opportunity  been  afforded  him  of  producing  his  proofs  before 
the  said  arbitrators. 


CHAPTER   XGVI, 

DEFENSES  IN  ACTIONS  ON  BONDS. 


1491.  That  the  bond  sued  on  was 

on  a  condition,  and  that 
defendant  has  paid  It. 

1492.  Failure  of  consideration. 


1493.  Failure  of  consideration  in 
action  on  bond  for  pur- 
chase money. 


1491.  That  the  bond  sued  on  W9S  on  a  condition,  and  that 

defendant  has  paid  it. 

I.  That  the  bond  mentioned  in  the  complaint  was,  and  is 
subject  to  a  condition  thereunder  written  to  make  void  the  same, 
upon  payment  by  the  defendant  to  the  plaintiff,  on  the  .... 
day  of ,  19 . .  ,  of  the  sum  of dollars,  with  in- 
terest at  the  rate  of per  cent,  [or  other  condition] . 

II.  That  the  defendant  on  that  day  [or  after  that  day,  and 
before  the  commencement  of  this  action]  paid  to  the  plaintiff 

the  said  sum  of dollars,  with  all  interest  due  thereon, 

and  thereby  fully  performed  and  discharged  the  said  condition. 

1492.  Failure  of  consideration. 

I.  That  he  gave  said  bond  [with  a  mortgage  collateral 
thereto]  to  said  [oiligee]  solely  in  consideration  of  the  perform- 
ance by  said  [obligee]  of  the  covenants  and  conditions,  upon  his 
part,  in  an  agreement  then  made  between  them,  of  which  agree- 
ment a  copy  is  annexed  as  a  part  of  this  answer. 

II.  That  this  defendant  duly  performed  all  the  conditions 
thereof  on  his  part. 

III.  That  the  said  [obligee, — here  allege  breach,  as  in  an  ac- 
tion upon  the  contract] . 

1493.  Failure  of  consideration  in  action  on  bond  for  purchase 

money. 

I,  II,  III  and  IV.  [Allege  conveyance  by  the  plaintiff  to  the 
defendant,  with  covenant,  and  breach  thereof,  in  a  similar  man- 
ner as  in  a  complaint  in  an  action  for  breach  of  covenant,  ante 
Chapter  XXXIX.] 

v.  That  at  the  same  time  when  the  said  conveyance  was 
executed  by  the  plaintiff  [and  his  said  wife]  to-wit,  on  the  said 
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day  of  ,  19 . .  ,  at  the  defendant,  simul- 
taneously with  the  execution  of  the  said  conveyance,  executed 
and  delivered  to  the  plaintiff  the  bond  mentioned  in  the  com- 
plaint, as  a  security  for  the  payment  of  the  purchase  money  in 
the  said  conveyance  mentioned,  and  -for  no  other  purpose  or  in- 
tent whatever;  and  the  same,  respectively,  were  so  then  and 
there  accepted  and  received  by  tihe  said  plaintiff  froia  the  said 
defendant  as  such  security  as  aforesaid. 


CHAPTER  XOVII. 

DEFENSES  IN  ACTIONS  ON  GUARANTIES. 

1494.  Denial    of    performance    by  plaintiff. 

1495.  Departure  from  guaranty. 

1494.  Denial  of  performance  by  plaintiff. 

I.  The  defendant  denies  that  the  plaintiff  at  any  time  sold 
or  delivered  the  goods  [or  rendered  the  services]  to  the  said 
B. . . .  F. . . .  ,  as  alleged  in  said  complaint. 

1495.  Departure  from  guaranty. 

I.  The  defendant  denies  that  he  at  any  time  agreed  or  prom- 
ised to  be  answerable  generally  to  the  plaintiff  for  the  price  of 
aU  goods  sold  by  him  to  the  said  E F ,  and  on  the  con- 
trary alleges  that  he  agreed  to  be  answerable  only  for  goods  to 

an  amount  not  exceeding dollars  [or,  to  be  sold  on  a 

credit  not  exceeding months] ,  which  limit  the  plaintiff  ex- 
ceeded in  his  alleged  sale. 
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CHAPTER  XCVm. 


DEFENSES  IN  ACTIONS  ON  INSURANCE  POLICIES. 


1496.  Denial  of  policy. 

1497.  Denial  of  plaintiff's  interest. 

1498.  Denial  of  loss  from  risk  in- 

sured against. 

1499.  Tliat  the  policy  was  obtained 

by  misrepresentations. 

1500.  The  same,  in  life  insurance. 

1501.  Denial   of  making  of  proof 

of  loss. 

1502.  Denial   of  certificate  of  no- 

tary. 

1503.  That  plaintiff  gave  a  fraud- 

ulent account  of  loss. 

1504.  Transfers,  without  Insurer's 

consent. 

1505.  Existence  of  liens. 

1506.  Extra-hazardous  risk. 

1507.  Another     form,     correcting 

plaintiff's  statement  of  the 
policy,  and  alleging  extra- 
hazardous use  of  the 
premises. 

1508.  Unseaworthiness  of  vessel. 


1509.  Sale  of   damaged   goods   by 

plaintiff,  and  that  defend- 
ants paid  deficiency. 

1510.  Other     insurance,     without 

consent. 

1511.  Action    not    commenced 

within  time  limited  by 
policy. 

1512.  Cancellation    of    policy    be- 

fore loss. 

1513.  That   death   occurred   while 

insured  was  violating  law. 

1514.  That    insured    violated    pol- 

icy by  traveling  beyond 
territory  limited. 

1515.  That  material  statements  in 

application  were  false. 

1516.  Answer    that    building    was 

unoccupied. 

1517.  Voluntary      assignment     or 

mortgage  by  assured. 

1518.  Outline    of   answer   by   fra- 

ternal benefit  order  alleg- 
ing failure  to  conform  to 
constitution  or  by-laws. 


1496.  Denial  of  policy. 

The  defendant  denies  that  on  the day  of ,  19 . .  ^ 

or  at  any  other  time  it  executed  or  delivered  the  policy  of  in- 
surance described  in  the  plaintiff's  complaint. 

1497.  Denial  of  plaintiff's  interest. 

I.  The  defendant  denies  that  the  plaintiff  owned  or  had  any 
insurable  interest  in  the  said  goods  [or  the  said  building,  or  its 
contents]  at  the  time  of  the  happening  of  the  said  loss  in  the 
complaint  described. 

1498.  Denial  of  loss  from  risk  insured  against. 

I.  The  defendant  denies  that  the  said  building  was  destroyed 
[or  injured]  during  the  term  of  said  insurance  by  [here  state 
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risks  or  perils  insured  against] ,  but  on  the  contrary,  the  defend- 
•ant  alleges  that  said  loss  occurred  wholly  by  [here  state  the  ex- 
■cepted  peril  which  caused  the  loss] . 

1499.  That  the  policy  was  obtained  by  misrepresentations.^ 

That  the  defendants  were  induced  to  make  and  deliver  the 
policy,  and  become  insurers,  as  alleged  in  the  said  cdmplaint, 
by  the  misrepresentation  made  by  the  plaintiff  to  the  defend- 
ants of  a  fact  then  material  to  be  known  to  the  defendants,  and 
material  to  the  risk  of  the  said  policy;  that  is  to  say,  by  the 
misrepresentation  that  the  said  vessel  was  loaded  with  hides, 
whereas  a  large  portion  of  her  cargo  consisted  of  guano  {or,  that 

the  said  vessel  had  sailed  from   on  the    day  of 

,  19. .  ,  where  she  had  not  sailed  from on  that 

day,  but  on  the  ....  day  of ,  19. .],  as  the  plaintiff  weU 

knew." 

1500.  The  same,  in  life  insurance  (see  note  to  preceding  form). 

That  a  material  fact  stated  in  the  application  mentioned  in 
the  policy  which  is  alleged  in  the  said  complaint,  and  which  was 
thereby  agreed  to  be  the^  basis  of  the  said  insurance,  was  untrue ; 
that  is  to  say  [or,  where  the  representation  was  not  incorpo- 
rated in  the  contract:  That  the  said  M N. . . .  induced  the 

defendants  to  subscribe  the  policy  and  become  insurers  as  al- 
leged, by  falsely  and  fraudulently  representing  to  them],  that 
at  the  time  of  the  delivery  of  said  declaration  to  the  defendants 
said  M. . . .  N. . . .  was  in  a  good  state  of  health,  and  was  not 
afflicted  with  any  disease  or  disorder  tending  to  shorten  life; 
whereas,  he  was  not  then  in  good  health,  but  was  afflicted  with 
,  a  disease  which  does  tend  to  shorten  life. 

1501.  Denial  of  maMng  of  proof  of  loss. 

The  defendant  denies  that  the  said  plaintiff  did,  within  . . , . 
days,  which  was  the  time  limited  in  the  conditions  annexed  to 
the  said  policy,  nor  within  a  reasonable  time  after  the  said  loss, 
make  out  or  deliver  a  particular  account  of  such  loss  and  dam- 
age, signed  by  or  on  behalf  of  the  plaintiff,  and  verified  by  his 
oath  or  affirmation ;  but  neglected  to  do  so  for  the  space  of  .... 
months  after  said  loss. 

1  The  defense  of  fraudulent  rep-  must  be  set  forth,  and  the  proof 

resentatlons   or   warranties   must  will  be  limited  to  the  mlsrepre- 

be  affirmatively  pleaded;    the  ex-  sentations  alleged, 
act   misrepresentations   relied   on 
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1502.  Denial  of  certificate  of  notary. 

That  the  plaintiff  did  not,  within days,  which  was  the 

time  limited  in  the  conditions  annexed  to  the  policy,  nor  within 
a  reasonable  time  after  said  loss  procure  [nor  has  he  at  any 
time  since  procured,  nor  delivered  to  the  defendants],  the  cer- 
tificate, under  the  hand  of  a  magistrate  or  notary  public,  which 
is  by  the  conditions  annexed  to  the  said  policy,  required  of  the 
said  plaintiff. 

1503.  That  plaintiff  gave  a  fraudulent  account  of  loss. 

That  after  the  alleged  loss  and  damage;  and  before  action, 
the  plaintiff  made  and  delivered  to  the  defendants  a  false  and 
fraudulent  account  of  the  alleged  loss  and  damage,  as  and  for 
such  account  as  is  mentioned  in  the  conditions  contained  in  [or 
annexed  to}  said  policy,  in  which  said  account  he  represented 
and  stated  that  insured  goods  and  property  of  the  plaintiff  to 

the  amount  of dollars  had  been  burnt  and  destroyed 

by  the  said  fire,  and  that  his  loss  and  damage  by  the  said  firf 
were  to  the  said  amount  of dollars,  with  intent  to  in- 
duce the  defendants  to  pay  to  him  said  amount ;  whereas  insured 
goods  and  property  of  the  plaintiff  had  not  been  burnt  or  de- 
stroyed by  said  fire  to  that  amount,  and  his  said  loss  and  dam- 
age do  not  exceed dollars,  as  the  plaintiff  then  well 

knew. 

1504.  Transfer,  without  insurer's  consent. 

I.  That  it  is,  among  other  things,  provided  by  said  insur- 
ance policy,  that  in  case  of  any  transfer  or  termination  of  the 
interest  of  the  insured,  either  by  sale  or  otherwise  of  the  prop- 
erty insured,  without  the  consent  of  the  company,  the  policy 
should  from  thenceforth  be  void. 

II.  That  after  the  making  of  said  policy,  and  before  the 
loss  alleged,  the  interest  of  the  said  [insured]  in  said  [things 
insiired]  was  terminated  and  transferred,  and  the  title  thereto 
vested  in  said  plaintiff  without  the  consent  of  the  defendants, 
whereby  the  poMcy  became,  and  was,  void  at  the  time  of  said 


1505.    Existence  of  liens. 

I.  [Allege  provisions  of  policy,  similarly  as  in  preceding 
form.] 

II.  That  at  the  time  of  making  said  policy,  the  said  interest 
of  [the  insured]  was  not  free  from  aU  Liens  and  claims  that 
might  be  prosecuted  against  the  said  [thing  inspired] ;  but  on 
the  contrary,  the  same  was  subject  to  a  chattel  mortgage,  which 
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was  unknown  to  the  defendants  at  the  time  of  issuing  said 

policy,  which  mortgage  was  dated  on  the day  of , 

19. .  ,  and  given  by  said  plaintiff  to  one  M N. . . .  to  secure 

dollars. 

1506.  Extra-hazardous  risk.' 

I.  [Allege  provisions  of  policy,  similarly  as  in  preceding 
form.] 

II.  That  after  the  making  of  the  said  policy,  and  before  the 
loss  alleged,  the  plaintiff  received  into  his  said  store  a  large 
quantity  of  goods  known  and  described  as  extra-hazardous,  to- 

wit, well  knowing  that  such  reception  was  a  violation  of 

the  conditions  in  the  said  policy  contained;  and  at  the  time  of 
the  said  fire,  the  said  plaintiff  had  in  said  store  a  large  quantity 
of  such  extra-hazardous  goods. 

1507.  Another  form.     Correcting  plaintiff's  statement  of  the 

policy,  and  alleging  extra-hazardous  use  of  the  prem- 
ises. 

I.  The  defendants  admit  that  they  are  a  corporation  duly 
created  by  and  under  the  laws  of  this  state,  and  that  they  did, 
on  or  about  the  ....  day  of ,  19 . .  ,  at ,  in  con- 
sideration of  dollars,  to  them  paid,  execute  and  de- 
liver to  M N ,  in  the  complaint  named,  a  policy  of  in- 
surance, whereby  they  insured  the  said  M. . . .   N....   to  the 

amount  of dollars  against  loss  or  damage  by  fire  upon 

[his  stock  of  books  and  stationery  contained  in  the  five-story 
brick  building.  No ,  in  . . street]  subject,  neverthe- 
less, and  upon  the  terms,  conditions,  limitations,  and  restric- 
tions in  the  said  policy,  and  hereafter  particularly  referred  to, 
and  not  otherwise ;  but  the  defendants  deny  that  they  insured  the 
said  M. . . .  N. , . .  in  the  way  and  manner,  and  to  the  extent 
and  with  the  privileges,  in  the  complaint  alleged;  and  they  also 
deny  that  the  paper  annexed  to  the  complaint,  and  purporting 
to  be  a  copy  of  the  said  policy,  is  a  correct  copy  of  the  policy 
so  issued  by  the  defendants  and  delivered  to  the  said  M. . . . 

N as  above  admitted,  and  which  was  the  only  policy  ever 

issued  to  him  by  these  defendants. 

II.  And  these  defendants  further  allege  that  it  was  in  and 
by  the  policy  so  executed  and  delivered  as  aforesaid  amongst 
other  things,  agreed  and  declared  on  the  part  of  both  parties 
that  [setting  forth  provisions  relied  on] . 

2  This  Is  an  affirmativfe  defense,  and  must  be  specially  pleaded  by 
defendant. 
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III.  And  further,  "and  that  this  policy  is  made  and  ac- 
cepted in  reference  to  the  proposals  or  conditions  hereto  an- 
nexed, which  are  to  be  used  and  resorted  to  in  order  to  explain 
the  rights  and  obligations  of  the  parties  hereto,  in  all  cases  not 
herein  otherwise  specially  provided  for." 

IV.  And  these  defendants  further  allege  that  at  the  time 
of  the  execution  and  delivery  of  the  said  policy,  there  was  an- 
nexed thereto  a  printed  paper  containing  "proposals  for  insur- 
ing" and  "conditions  of  insurance,"  together  with  "classes  of 
hazards,"  embracing  therein  articles  designated  "Hazardous," 
"Extra-hazardous,"  and  "Memorandum  of  special  rates,"  which 
proposals  and  conditions  became  and  were  part  of  the  contract, 
and  by  which  it  was  agreed  and  declared  that  [setting  forth  the 
conditions  relied  on] . 

V.  These  defendants  deny  that  the  said  M N ful- 
filled or  performed  the  terms  and  conditions  imposed  upon  and 
assumed  by  him  in  and  by  the  said  policy,  and  the  proposals  and 
conditions  aforesaid;  but  on  the  contrary,  the  defendants,  upon 
information  and  belief,  aver  that  they,  the  said  M. . . .  N. . . . 
did  violate  the  same. 

VI.  They  further  allege  that  after  the  delivery  of  the  said 
policy,  and  before  the  loss  in  the  complaint  alleged,  and  on  or 

about  the  ....  day  of ,  19. .  ,  the  said  M N. . . . , 

without  the  knowledge,  approbation,  or  consent  of  the  defend- 
ants, and  against  their  will,  used  the story  of  the  building 

in  the  said  policy  mentioned,  or  suffered  the  same  to  be  used, 
as  and  for  a  [bookbindery]  and  continued  to  make,  or  suffered 
such  use,  from  thence  until  and  at  the  time  of  the  fire  in  the 
complaint  mentioned. 

VII.  And  these  defendants  further  allege  that  they  never 
knew  or  had  notice  that  the  said  building  was  so  improperly 
used  and  occupied  until  after  the  said  fire;  that  they  never  in 
any  way  authorized  or  acquiesced  in  such  use  thereof ;  that  they 
never  charged  or  received  any  premium  for  such  additional  risk. 

VIII.  They  further  aUege  that  by  reason  of  such  wrongful 
and  improper  use  of  the  said  ....  story,  the  risk  assumed  by 
the  defendants  in  and  by  the  said  policy  became  and  was  in- 
creased and  rendered  more  hazardous  than  it  was  at  the  time 
the  said  policy  was  issued;  by  reason  whereof  the  said  policy 
became  void,  and  at  the  time  of  the  alleged  fire,  which  they 

admit  occurred,  they  were  not  insurers  of  the  said  M N 

for  any  sum. 

IX.  These  defendants,  further  answering,  deny  each  and 
every  allegation  in  said  complaint  contained  not  hereinbefore  spe- 
cifically admitted. 
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1508.  Unseaworthiness  of  vessiel. 

I.  [Allege  provisions  of  policy,  as  in  Form  1504, 'unless  it 
appears  by  the  complaint.] 

II.  That  at ,  and  in  the  course  of  said  voyage,  and  in 

reference  to  the  said  voyage,  and  to  dny  damage  which  the  said 
ship  sustained  in  the  prosecution  thereof,  a  regular  survey  was 

had  on  the day  of ,  19 . .  ,  upon  which  survey  the 

said  ship  was  thereby  declared  unseaworthy,  by  reason  of  her 
being  rotten  [or  state  particulars,  showing  a  ground  of  her  con- 
dernnation  wholly  'Within  the  provisions  of  the  policy] . 

1509.  Sale  of  damaged  goods  by  plaintiff,  and  that  defendants 

paid  deficiency. 

I.  That    the    invoice    value    of    the    said    [insured   goods] 

amounted  to dollars,  and  that  the  said  last-mentioned 

amount  was  the  sum  insured  thereon  under  the  policy  mentioned 
in  the  complaint,  and  that  the  net  market-value  of  the  said  [in- 
sured goods],  if  the  same  had  not  been  damaged,  was  estimated 
by  S. . . .  C. . . .  &  Co.,  by  whom  the  said  insurance  was  effected, 
at  the  sum  of dollars. 

II.  That  the  said  [insured  goods]  were  sold  by  auction  in 

the  city  of ,  on  or  about  the  day  of ,  19 . .  , 

by  order  of  the  said  S . . . .  C &  Co. 

III.  That  the  proceeds  of  such  sale  amounted  to   

dollars ;  thereby  showing  a  loss  of  ....  per  cent,  on  the  above 
estimated  net  market-value  of  the  said  goods,  if  the  same  had 
not  been  damaged.  That  the  same  percentage  on  the  sum  in- 
sured on  the  said  goods  amounted  to dollars ;  and  that 

the  defendants,  on  or  about  the  ....  day  of ,  19 . .  ,  -psad 

the  said  last-mentioned  sum,  together  with  the  expenses  of  the- 
said  sale  by  auction,  to  the  said  S . . . .  C . . . .  &  Co.,  and  that 
the  said  S C...  &  Co.,  accepted  and  received  such  pay- 
ment as  an  adjustment  and  settlement  of  the  damage  or  injury 
to  the  said  goods. 

1510.  Other  insurance;  without  consent. 

I.  The  defendant  alleges  that  the  said  insurance  policy  pro- 
vides [her6  set  forth  terms  of  condition  in  policy  prohibiting 
other  insurance,  if  the  same  be  not  set  forth  by  the  plaintiff  in 
his  complaint]. 

II.  That  at  the  time  of  the  issuance  of  the  said  policy  the 
said  property  had  been  previously  and  then  was  insured  in  an- 
other company,  to-wit,  the  A. . . .  X. . . .  company,  in  the  sum 
of ; . .  dollars,  of  which  previous  insurance  this  def  endani- 
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had  no  knowledge,  nor  did  this  defendant  consent  thereto,  nor 
indorse  such  consent  upon  the  policy  described  in  the  complaint 
in  this  action.  [7/  the  additional  insurance  was  effected  after 
the  issuance  of  the  policy  in  suit,  vary  the  foregoing  allegation 
accordingly.] 

1511.  Action  not  commenced  within  time  limited  by  policy. 

I.  The  defendant  alleges  that  the  said  insurance  policy  pro- 
vides [here  set  forth  terms  of  provisions  requiring  action  to  be 
hrought  on  the  policy  within  a  limited  time] . 

II.  That  the  said  fire  [or  loss]  occurred  on  the day  of 

,  19 . .  ,  and  that  this  action  was  commenced  by  the  serv- 
ice of  summons  on  the  ....   day  of  ,  19 . .  ,  which  was 

more  than days  after  the  occurence  of  the  said  fire   [or 

loss],  whereby  this  action  has  become  wholly  barred  by  the 
terms  of  the  said  policy. 

1512.  Cancellation  of  policy  before  loss. 

I.  The  defendant  alleges  that  the  said  policy  of  insurance 
contained  the  following  provision  [here  set  forth  provision  al- 
lowing cancellation,  if  it  ie  not  set  forth  in  plaintiff's  com- 
plaint] . 

II.  That  on  the  day  of ,  19 . .  ,  this  defendant 

made  and  served  upon  the  plaintiff  a  notice  of  its  election  to 
cancel  said  policy,  of  which  notice  the  following  is  a  copy  [copy 
of  notice] . 

III.  That  at  the  time  of  the  service  of  said  notice  of  cancella- 
tion the  defendant  tendered  to  the  plaintiff  the  sum  of 

dollars,  being  the  amount  of  unearned  premium  upon  said  policy 
upon  cancellation  thereof,  but  that  plaintiff  refused  and  still 
refuses  to  accept  said  unearned  premium,  or  to  surrender  said 
policy,  although  the  defendant  has  ever  since  been  and  is  now 
ready  and  willing  to  pay  to  the  plaintiff  said  unearned  premium, 
and  now  brings  the  same  into  court  with  this  answer  for  the  ben- 
efit of  the  plaintiff,  if  he  wiU  accept  the  same. 

1513.  That  death  occurred  while  insured  was  violating  law. 

I.  The  defendant  alleges  that  said  policy  contains  the  fol- 
lowing provision  [here  insert  provision  containing  the  agree- 
ment relieving  the  company  from  liability  if  death  occurs  while 
the  insured  is  violating  law,  if  the  provision  is  not  already  set 
forth  in  the  complaint]. 

II.  The  defendant  further  alleges  that  the  said  insured  died 

while  engaged  in  violating  the  laws  of  the  state  of and 

in  consequence  thereof,  to-wit,  said  death  occurred  while  de- 
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ceased  was  [here  state  crime  or  offense  in  which  deceased  was 
engaged,  with  particularity  and  certainty], 

1514.  That  insured  violated  policy  by  traveling  beyond  terri- 

tory Umited. 

I.  That  the  said  policy  of  insurance  described  in  the  com- 
plaint herein  contained  a  provision  to  the  effect  that  the  same 
should  be  void  if  the  said  assured  shpuld  without  written  con- 
sent of  this  defendant  go  beyond  [here  state  limits  fixed  by 
policy] . 

II.  [Upon  information  and  belief]  that  on  or  about  the  .... 

day  of ,  19 . .  ,  and  while  said  policy  was  in  full  force, 

the  said  assured,  without  the  consent  of  this  defendant,  went 
[here  state  where],  whereby,  as  this  defendant  claims  and  in- 
sists, said  policy  became  and  is  wholly  void. 

1515.  That  material  statements  in  application  were  false. 

I.  That  the  said  policy  of  insurance  mentioned  in  the  com- 
plaint was  founded  upon  and  issued  in  consideration  of  the 
statements  made  by  the  said  E . . . .  F . . . .  in  his  written  applica- 
tion for  insurance,  which  said  application  was  made  by  said 

assured  and  presented  to  this  company  on  or  about  the day 

of ,19.. 

II.  That  said  application  so  made  contained  the  following 
question,  viz.  [state  question],  and  that  the  said  assured  an- 
swered the  said  question  in  writing  and  made  his  said  answer  a 
part  of  said  application,  as  follows  [state  answer] . 

III.  That  the  said  answer  so  made  in  said  application  was 
wilfully  false  when  made,  and  known  so  to  be  by  the  said  as- 
sured: that  the  said  assured  was  not  at  that  time  [here  negative 
the  false  statement],  but  on  the  contrary,  was  [here  state  the 
real  fact] . 

IV.  That  the  said  statement  so  made  by  said  assured  was 
material  to  the  risk,  and  was  relied  upon  and  believed  by  this 
defendant,  and  that  the  said  policy  was  thereafter  issued  by 
reason  of  said  statement,  and  in  reliance  thereon,  and  not  other- 
wise. 

1516.  Answer  that  building  was  unoccupied. 

I.  That  said  policy  contained  the  following  provision  [insert 
provision  prohibiting  vacancy  without  consent]. 

II.  That  the  building  described  in  said  policy  became  vacant 

and  unoccupied  on  or  about  the  ....  day  of ,  19 . .  ,  and 

so  remained  vacant  and  unoccupied  up  to  the  time  of  the  said 
fire,  and  that  this  defendant  at  no  time  consented  that  such 
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building  n-jglit  remain  vacant  or  unoccupied,  nor  was  sueli  con- 
■sent  ever  indor>ied  upon  said  policy,  whereby  said  policy  became 
wholly  void. 

1517.    Voluntary  assignment  or  mortgage  by  assured. 

I.  That  the  said  policy  of  insurance  contained  the  following 
(provision  [insert  provision  prohibiting  the  change  of  title  of 
property  or  mortgage] . 

II.  That  on  or  about  the day  of ,  19 . .  ,  the  said 

assured  duly  made  and  executed  and  delivered  a  voluntary  as- 
signment for  the  benefit  of  his  creditors  to  one  L M. . . .  , 

which  assignment  conformed  in  all  respects  to  the  requirements 

of  the  statutes  of  the  state  of and  was  fully  perfected 

by  the  execution  and  filing  in  the  proper  office  of  all  bonds, 
schedules,  inventories  and  other  papers  required  by  law  to  be 
executed  or  filed  in  order  to  constitute  a  complete  voluntary  as- 
signment under  the  laws  of  said  state. 

[II.  If  it  be  claimed  that  policy  is  avoided  by  mortgage: 
That  on  or  about  the day  of ,  19  •  •  ,  the  said  plaint- 
iff executed  and  delivered  to  one  0 P. . . .  a  mortgage  upon 

said  property  for  the  sum  of   dollars,  without  the 

knowledge  of  the  defendant  and  without  any  consent  on  the 
part  of  this  defendant,  either  indorsed  upon  said  policy,  or  other- 
wise, whereby  said  policy  has  become  wholly  void.] 

-1518.     Outline  of  answer  ty  fraternal  benefit  order,  alleging 
failure  to  conform  to  constitution  or  by-laws. 

I.  That  the  said  assured  made  a  written  applicatidn  for  mem- 
bership in  the  defendant  order  on  or  about  the  ....   day  of 

,  19. .  ,  and  that  the  said  benefit  certificate  mentioned 

in  the  complaint  was  issued  m  reliance  upon  said  application, 
and  thfe  statements  and  ag/'eements  therein  contained;  that 
among  the  said  statements  und  agreements  was  an  agreement 
that  the  said  assured  shoaJt*  be  governed  by  all  the  provisions 
of  the  constitution  and  by-laws  of  said  order  then  existing,  or 
which  might  thereafter  be  adopted,  and  that  failure  to  conform 
to  such  provisions  07  any  of  them  should  avoid  the  said  certifi- 
cate. 

II.  That  the  constitution  of  said  order  then  contained  and 
still  contains  the  following  provision  [insert  provision  claimed 
to  have  been  violated]. 

III.  That  on  or  about  the  ....   day  of ,  19 . .  ,  the 

said  assured  [here  state  violation  of  the  provision  with  particu- 
larity], and  that  by  reason  thereof  the  said  certificate  became 
and  is  void  and  of  no  effect. 
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DEFENSES  IN  ACTIONS  ON  LEASES. 


1519.  Denial  of  hiring. 

1520.  Denial  of  execution  of  lease. 

1521.  Denial  by  assignee. 

1522.  Assignee's      assignment     to 

third  person. 

1523.  Tender    of    rent    upon    the 

land. 

1524.  Eviction. 

1525.  The  same,  as  a  defense  to 

one  Instalment. 

1526.  Surrender  of  the  premises. 

1527.  That  the   landlord   accepted 

an  assignee  as  his  tenant. 


1528.  By  a  surety,  allegiaf  exten- 

sion of  time. 

1529.  By  surety,   shovir,g  negleci 

to  collect  frvia  the  princi- 
pal, or  giv»  notice  of  non- 
payment. 

1530.  DestructioB    or    serious    in- 

jury to  irt'smlses,  and  sur- 
render thereof. 

1531.  Dilapida:ilon  by  which  prem- 

ises are  made  unfit  for  oc^ 
cupbtion. 


1519.  Denial  of  hiring. 

The  defendant  denies  that  he  at  any  tiu-e  hired  of  the  plaint- 
iff the  premises  described  in  the  complaint  as  therein  alleged. 

1520.  Denial  of  execution  of  leas^. 

The  defendant  denies  that  the  plaintiff  at  any  time  executed 
or  delivered  to  the  defendant  or  that  the  defendant  at  any  time 
executed  or  received  from  the  plaintiff  any  lease  of  the  premises 
described  in  said  complaint,  a?  therein  alleged. 

1521.  Denial  by  assignee. 

The  defendant  denies  that  nnj  assignment  of  the  lease  de- 
scribed in  the  complaint  wai  at  any  time  made  to  or  accepted 
by  the  defendant,  and  further  denies  that  the  defendant  at  any 
time  occupied  the  said  premises  under  the  said  lease. 

1522.  Assignee's  assignment  to  third  person. 

That  before  the  rent  clai^ned  in  the  complaint  became  due, 

and  on  or  about  the  ....  dny  of ,  19 . .  ,  this  defendant 

assigned  and  transferred  all  his  interest  in  said  lease  to  one 
E . . . .  F . . . .  who  then  entet-ed  into  possession  of  said  premises 
and  so  continued  when  said  rent  became  due. 

1523.  Tender  of  rent  upon  the  land. 

I.  That  he  was  present  at  the  said  demised  dwelling-house 
at  the  time  when  the  said dollars  became  due  as  af  ore- 

980 
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said,  to-wit,  on  the day  of ly. .  ,  for  a  reasonable 

time,  to-wit,  the  space  of  one  hour  before  sunset,  and  there  con- 
tinued until  a  reasonable  time,  to-wit,  one  hour  after  sunset 
on  the  same  day,  and  during  all  the  interval  of  time  aforesaid 
was  there,  ready  to  pay  the  said dollars  to  the  plaintiff. 

II.  That  neither  the  said  plaiutiff,  nor  any  other  person  on 
his  behalf,  during  any  part  of  said  time,  was  there  ready  to  re- 
ceive the  same. 

III.  That  since  the  said  day  the  defendant  has  always  been, 
and  stiU  is,  ready  to  pay  thg  said doUars  to  the  plaint- 
iff;  and  he  now  brings  the  said r. . .  doUars  here  into  court, 

ready  to  be  paid  to  the  said  plaintiff,  if  he  will  accept  the  same. 

1524.  Eviction.^ 

I.  That  after  the  making  of  the  lease  [or,  after  the  letting] 
mentioned  in  the  complaint,  and  before  any  part  of  the  rent 
in  the  complaint  demanded  *  became  payable,  the  plaintiff 
forcibly  entered  upon  the  premises,  and  removed  the  defendant 
therefrom  [or,  from  a  part  thereof,  to-wit,  describing  the  part] , 

and  kept  him  out  of  possession  from  thence  xmtil  the .  day 

of ,  19 . .  [or,  Tintil  after  said  rent  became  due] . 

1525.  The  same;  a£  a  defense  to  one  instalment. 

The  defendant  alleges  that  as  to  the  last  instalment  mentioned 
in  the  complaint,  after  the  alleged  lease  was  made  [or,  after  the 
alleged  letting]  and  before  said  instalment  [continue  as  in  pre- 
ceding form  from  the  *] . 

1526.  Surrender  of  the  premises. 

The  defendant  alleges  that  before  the  rent  claimed  in  the  com- 
plaint became  due  [or,  before  the  alleged  breaches  set  forth  in 
the  complaint  herein]  the  defendant  surrendered  to  the  plaintiff 
the  demised  premises,  and  aU  the  residue  of  the  said  term  then 
to  come,  and  unexpired  therein ;  and  the  plaintiff  then  accepted 
such  surrender,  and  took  possession  of  the  said  premises. 

1  For  various   forms  of  allega-  Cowen,  727) ;  but  probably  under 

tlon  of  eviction  see  forms  of  com-  the    code,    the    facts    should    be 

plaints  for  breach  of  covenants  in  stated.    The  eviction  must  be  al- 

Chapter  XXXIX,  ante.    Prior  to  leged  to  have  taken  place  before 

the  code  constructive  eviction  by  the    rent    fell    due.     McCarty    v.. 

annoyances     committed     by     the  Hudson,  24  Wend.  291;  Vernam  v. 

landlord    might   be   shown   under  Smith,  75  N.  Y.  327. 
this  plea    (Dyett  v.  Pendleton,  8 
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1527.  That  the  landlord  accepted  an  assignee  as  his  tenant. 

I.  The  defendant  alleges  that  before  the  rent  [or,  the  last 
instalment  of  rent]  claimed  in  the  complaint  became  due  [or, 
before  the  breaches  alleged  in  said  complaint  the  defendant  duly 
assigned  [by  deed]  all  his  estate  and  term  of  years  then  to  come 

and  unexpired  in  the  demised  premises  to  M N. . . .  ,  who 

then  entered  into  the  same,  and  was  possessed  thereof  for  the 
residue  of  said  term. 

II.  That  the  plaintiff  then  had  notice  thereof,  and  after- 
wards accepted  from  the  said  M N. . . .  rent  under  the  lease 

[or,  agreement]  mentioned  in  the  complaint,  and  accepted  the 
said  M . . . .  N . . . .  as  his  tenant  of  said  premises. 

1528.  By  a  surety,  alleging  extension  of  time.^ 

I.  The  defendant  alleges  that  on  the  ....   day  of  ,. 

19..  ,  at  [or  at  some  time  and  place  unknown  to  the 

defendant],  the  plaintiff  agreed  with  said  [deltor],  in  consid- 
eration of dollars  [or,  for  a  valuable  consideration] , 

to  ,  forbear  and  extend  the  time  of  payment  of  the  said  rent 

guaranteed  by  the  defendant  ....  days  [or,  from  the day 

of ,  19 . .  ,  on  which  the  same  was  due,  until  the  ....  day 

of ,19..] 

II.  That  the  defendant  had  no  knowledge  of  [or  did  not  as- 
sent to]  the  said  agreement  to  extend  the  time. 

1529.  By  surety,   showing  neglect  to  collect  from  the  princi- 

pal, or  give  notice  of  non-payment. 

I.  The  defendant  alleges  that  the  plaintiff  never  gave  this 
defendant  any  notice  of  the  alleged  non-payment  of  said  fent 
by  said  [debtor]  until  more  than  ....  months  after  the  termina- 
tion of  the  lease,  and  has  never  made  any  demand  on  this  de- 
fendant for  payment  of  said  rent,  except  by  the  commencement 
of  this  action. 

II.  That  at  the  time  alleged  in  the  complaint  as  the  time 
when  the  said  supposed  debt  became  due  the  said  [debtor]  was. 
solvent,  and  able  to  pay  the  same,  and  it  might  have  been  col- 
lected from  him  if  the  plaintiff  had  used  due  and  diligent  effort ; 
but  he  unreasonably  and  improperly  neglected  so  to  do. 

III.  That  since  that  time,  and  before  said  ....  months  there- 
after had  elapsed,  the  said  [debtor]  became,  and  now  is,  wholly 
insolvent  and  unable  to  pay  the  said  debt;  and  has  failed  to 
make  payment  thereof,  if  at  all,  through  the  unreasonable  neg- 

2  This  Is  an  affirmative  defense,  order  to  admit  evidence  of  the 
and  must  be  specially  pleaded  in      fact. 
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lect  of  the  plaintiff  to  proceed  in  the  collection  of  the  same  from 
him,  or  to  give  this  defendant  due  notice  of  his  default. 

1530.  Destruction  or  serious  injury  to  premises,  and  surrender 

thereof.' 

I.     The  defendant  alleges  that  on  or  about  the day  of 

,  19 . .  ,  without  fault  or  neglect  on  his  part,  the  said 

dwelling-house  [or  other  iuilding]  was  totally  destroyed  by  fire 
[or,  was  partially  destroyed  by  fire,  or  otherwise  state  the  injury 
according  to  the  facts],  so  that  the  same  became  and  was  im- 
tenantable  and  unfit  for  occupancy,  and  that  on  account  of  such 

destruction  [or  injury]  and  on  the day  of ,  19. .  , 

this  defendant,  by  reason  thereof,  quit  and  surrendered  posses- 
sion of  the  said  building  and  premises  [and  the  plaintiff  there- 
upon accepted  such  surrender  and  went  into  possession  thereof, 
and  has  since  retained  such  possession]. 

1531.  Dilapidation  by  which  premises  are  made  unfit  for  occu- 

pation.* 

I.  The  defendant  alleges  that  on  or  about  the day  of 

. ; ,  19 . .  ,  without  negligence  on  the  part  of  the  defendant, 

said  dwelling-house  became  dilapidated  and  out  of  repair  in 
this  [here  state  nature  of  dilapidations,  and  cause  thereof],  so 
that  said  building,  by  reason  of  said  dilapidations,  became  and 
remained  unfit  for  the  accommodation  of  human  beings. 

II.  That  thereafter,  and  on  or  about  the  ....  day  of , 

19 . .  ,  this  defendant  duly  notified  the  plaintiff  [in  writing,  if 
notification  was  written]  of  the  fact  of  such  dilapidation  and 
requested  the  defendant  to  repair  the  same,  but  that  the  said 
plaintiff  refused  and  neglected  to  make  such  repairs,  and  that 

the  defendant  thereafter,  and  on  the  ....  day  of ,  19 . .  , 

vacated  the  said  premises  and  has  never  since  that  time  occupied 
the  same,  whereby  the  defendant  alleges  that  he  has  been  and 
is  discharged  from  any  obligation  to  pay  the  rent  claimed  in  the 
complaint. 

3  This  is  not  a  defense,  unless  the  requirements  of  the  statutes 

made  so  by  statute,  or  by  the  pro-  of  North  and  South  Dakota.    N. 

visions  of  the  lease.    This   form  DaJc.   Rev.   Codes  sees.   4080   and 

is  drawn  to  meet  the  terms  of  the  4081;    S.  Dak.   Rev.  Codes  C.  C. 

statute  of  Minnesota,    Minn.  Rev.  sees.  1433  and  1434.    See  note  to 

Laws  1905  sec.  3331.  next  preceding  form. 

*This  form  is  intended  to  meet 


CHAPTER    C. 


DEFENSES  IN  ACTIONS  ON  JUDGMENTS. 


1532.  Denial  of  judgment. 

1533.  Invalidity  of  judgment   be- 

cause of  failure  to  obtain 
jurisdiction  of  the  person. 

1534.  Failure   to    obtain    jurisdic- 

tion   of    non-resident    de- 
fendant. 


1535.  Payment  of  judgm&nt. 

1536.  Subsequent  vacation  of  judg- 

ment. 

1537.  Fraud  In  the  recovery  of  the 

judgment. 


1532.  Denial  of  judgment.^ 

I.     The  defendant  denies  that  the  pretended  judgment  set 

forth  in  the  complaint  was  ever  rendered  in  the  court 

as  in  said  complaint  alleged,  and  further  denies  that  the  said 
pretended  judgment  was  ever  docketed  in  the  office  of  the  clerk 
of  said  court,  as  in  said  complaint  alleged. 

1533.  Invalidity  of  judgment  because  of  failure  to  obtain  juris- 

diction of  the  person. 

I.  The  defendant  alleges  that  no  sununons  [or  otherwise 
properly  name  the  original  process  according  to  the  statute  of 
the  particular  state]  was  at  any  time  served  upon  tim  in  the 
action  described  in  the  complaint  herein,  and  the  defendant  fur- 
ther alleges  that  he  never  appeared  in  person  or  by  attorney  jn 
the  said  action. 

1534.  Failure  to  obtain  jurisdiction  of  non-resident  defendant. 

I.  The  defendant  alleges  that  the  action  in  which  the  sup- 
posed judgment  against  him  was  alleged  to  have  been  recovered 
arose  upon  an  alleged  contract  [or  otherwise  state  the  nature  of 
the  action]. 

II.  That  when  the  action  was  commenced  this  defendant  was 

a  non-resident  of  the  state  of and  a  resident  of  the  state 

of 


1  If  the  defense  consists  of  an 
attempt  to  Impeach  the  validity  of 
a  judgment  regular  In  form  on 
the  ground  of  fraud  or  lack  of  ju- 
risdiction by  facts  outside  of  the 


record,  some  one  of  the  following 
formsi  should  be  used.  This  form 
simply  denies  the  existence  of  a 
record  judgment 
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III.  That  he  never  appeared  in  that  action,  and  never  was 
personally  served  in  the  state  of with  summons  [or  other- 
wise properly  name  the  orighml  process]  therein. 

IV.  That  when  the  said  supposed  judgment  was  rendered  the 
said  court  had  acquired  no  jurisdiction  of  the  person  of  the  de- 
fendant for  the  following  reasons  [here  state  particularly  the 
■defect  or  defects  in  the  proceedings  for  publication  of  the  sum- 
mons, or  the  failure  to  make  publication  or  mailing,  by  reason 
of  which  no  jurisdiction  was  acquired] . 

1535.  Payment  of  judgment. 

The  defendant  alleges  that  on  the day  of ,  19 . .  , 

and  hefore  the  commencement  of  this  action,  this  defendant  paid 

to  the  plaintiff dollars,  in  full  settlement  and  discharge 

of  said  judgment,  and  of  the  alleged  cause  of  action  upon  which 
the  same  was  founded. 

1536.  Subsequent  vacation  of  judgment. 

That  on  or  about  the day  of ,  19 . .  ,  upon  motion 

duly  made,  the  said court  duly  made  and  entered  an  or- 
der setting  aside  and  vacating  the  said  judgment  described  in 
the  complaint. 

1537.  Fraud  in  the  recovery  of  the  judgment.* 

I.  The  defendant  alleges,  by  way  of  counter-claim,  that  after 
the  commencement  of  the  action  mentioned  in  the  complaint,  the 

2  In  Wisconsin  relief  against  a  equity   to    set   aside    a   judgment 

judgment  obtained  against  a  party  for  fraud  may  be  brought  within 

through  his  mistake,  inadvertance,  three  years  after  discovery  of  the 

surprise,     or     excusable     neglect,  fraud,    but    the    complaint    must 

must     be     obtained     by     motion  show  that  the  action  was  brought 

within     one     year     after     notice.  within    the    statutory    time,    and 

Wis.   Stats.  1898  sec.  2832.     How-  that  the  defendant  was  free  from 

ever,    if    fraud    or    collusion    be  contributory  negligence.     Schwein- 

charged,  an  action  in  equity  may  furter   v.    Schmal,    69    Minn.    418 

be   maintained,   not   for   the   pur-  s.c.  72  N.  W.  702.     Doubtless  the 

pose    of    vacating   the    judgment,  same  relief  could  be  obtained  by 

but  for  the  purpose  of  preventing  equitable  counter-claim  in  an  ac- 

its    inequitable    enforcement      If  tion  to  enforce  the  judgment,  but 

such  an  action  may  be  maintained,  the    allegations    should    be    suffi- 

it  would  seem  to  follow  that  the  cient  to  sustain  the  counter-claim 

same  relief  may  be  obtained  by  as  a  complaint.    Vaule  v.  Miller, 

equitable      counter-claim,      hence  69   Minn.   440  s.c.   72   N.   W.   453. 

this  defense  is  pleaded  as  a  coun-  The    facts    showing    the    defend- 

ter-claim.     Crowns  v.  Forest  Land  ant's     freedom     from     negligence 

Co.,  102  Wis.  97.  must  clearly  and  affirmatively  ap- 

In  Minnesota,  under  Minn.  Rev.  pear.      Schweinfurter    v.    Schmal, 

Laws  1905  see.  4277,  an  action  in  supra. 
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said  plaintiff  came  to  tliis  defendant  and,  with  intent  to  deceive 
him,  and  prevent  him  from  defending  it,  falsely  and  fraudu-' 
lently  represented  [here  state  representations,  e.  g.,  thus]  :  that 
he,  said  plaintiff,  intended  to  and  would  dismiss  said  action,  and 
that  this  defendant  need  not  appear  therein.  [The  false  repre- 
sentations or  other  fraud  relied  on  must  be  fully  set  forth.] 

II.  That,  relying  on  said  representations,  this  defendant 
omitted  to  appear  therein,  as  he  otherwise  would  have  done. 

III.  That  the  plai^itiff,  thereafter,  and  without  the  knowl- 
edge of,  or  notice  to,  this  defendant,  proceeded  to  judgment 
therein,  with  intent  to  defraud  him. 

IV.  That  the  defendant  had  no  knowledge  of  the  existence  of 
said  judgment  until  the day  of ,  19 . . 

V.  That  the  defendant  was  not  indebted  to  the  plaintiff  in 
the  sum  claimed  in  the  complaint  in  said  action,  nor  in  any  sum 
whatever,  but  had  and  still  has  a  complete  and  perfect  defense 
to  said  action,  to-wit  [the  defense  should  he  fully  stated  as  in  a 
pleading] . 

"WHEREFORE  the  defendant  demands  that  said  judgment  be 
set  aside  and  vacated,  that  the  plaintiff  be  perpetually  enjoined 
from  in  any  manner  collecting  or  enforcing  the  same,  and  for 
such  other  relief  as  may  be  equitable,  with  his  costs. 


CHAPTER   01. 

DEi^NSES  IN  ACTIONS  ON  COVENANTS. 

1538.  Denial   of   breacb   of   covenant. 

1539.  Accord  and  satisfaction. 

1538.  Denial  of  breach  of  covenant. 

I.  The  defendant  alleges  that  he  duly  performed  aU  the  con- 
ditions of  the  contract  set  forth  in  the  complaint  on  his  part  t» 
be  performed,  and  [here  state  the  performance  following  the 
words  of  the  covenant] . 

1539.  Accord  and  satisfaction. 
I.     [Follow  Form  1362.] 
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CHAPTER   Cn. 

DEFENSES  IN  ACTIONS  ON  EMPLOYMENT 
CONTRACTS. 


1540.  Denial    of    performance    by- 

plaintiff. 

1541.  Performance   by   defendant. 

1542.  Plaintiff's    failure    prevent- 

ing   defendant's    perform- 
ance. 

1543.  Alleging  plaintiff's  discharge 

for  misconduct 


1544.  Abandonment  of  the  employ- 

ment by  plaintiff. 

1545.  Termination   of   service   by 

notice  under  the  terms  of 
the  contract. 

1546.  Discharge     on    account    of 

plaintiff's  incompetency. 


1540.  Denial  of  performance  by  plaintiff. 

I.  The  defendant  denies  that  the  said  plaintiff  has  performed 
the  conditions  of  said  contract  of  employment  mentioned  in  the 
complaint  on  his  part  to  be  performed;  and  on  the  contrary 
thereof  alleges  that  the  said  plaintiff  has  wholly  omitted  to  [here 
state  breach  specifically  as  in  a  complaint] . 

1541.  Performance  by  defendant. 

I.  The  defendant  alleges  that  he  fully  performed  all  the  con- 
ditions of  said  contract  of  employment  on  his  part  to  be  per- 
formed, and  on  the day  of ,  19 . .  ,  manufactured  tl^e 

said  [name  articles]  and  delivered  the  same  to  the  plaintiff  [or 
tendered  the  same  to  the  plaintiff  and  has  ever  since  been  and 
still  is  ready  and  willing  to  deliver  the  same,  but  that  the  plaint- 
iff refused  and  still  refuses  to  accept  the  same,  and  pay  therefor, 
or  otherwise  fully  set  forth  the  acts  of  performance  with  particu- 
larity] . 

1542.  Plaintiff's  failure  preventing  defendant's  performance. 

I.  That  at  the  time  of  making  said  agreement,  the  plaintiffs 
agreed,  in  writing,  with  this  defendant,  that  in  consideration 

that  he  would  deliver  to  them,  at  their  warehouse  in ,  the 

said  quantity  of  shelled  corn,  they,  the  said  plaintiffs,  would  pay 
this  defendant  twenty  cents  a  bushel  therefor,  and  would  furnish 
to  this  defendant  a  thresher  to  thresh  said  corn  for  one  cent  a 
iiushel. 

988 


Chapter  CII.]  989  [Forms  1543-1545. 

II.     That  the  said  plaintiffs  failed  and  refused  to  furnish  said 

thresher,  though  this  defendant,  on  the   day  of  , 

19 . .  ,  requested  them  so  to  do ;  whereby  this  defendant  was  dis- 
abled from  performing  his  said  contract. 

1543.  Alleging  plaintlEf's  discharge  for  misconduct. 

I.  The  defendant  alleges  that  by  the  terms  of  said  contract 
of  employment  it  was  provided  that  the  plaintiff  should  [here 
iet  forth  terms  of  the  agreement  which  the  plaintiff  breached, 
also  set  forth  provision  authorizing  discharge  if  there  be  any] . 

II.  That  notwithstanding  the  said  agreement  on  the  part  of 
the  said  plaintiff,  and  in  violation  thereof,  the  said  plaintiff  on 

and  between  the  ....  day  of j  19  •  •  ,  and  the day  of 

,  19 . .  ,  did  not  [here  negative  performance  of  the  agree- 
ment in  question,  and  state  affirmatively  the  misconduct  charged, 
as  in  a  complaint] . 

III.  That  by  reason  of  the  said  violation  of  his  said  agree- 
ment by  the  said  plaintiff,  this  defendant  on  the day  of 

,  19 . .  ,  discharged  the  said  plaintiff  from  his  employment, 

as  he  of  right  might  do,  and  that  such  discharge  constitutes  the 
supposed  breach  of  the  contract  of  employment  aforesaid,  which 
is  alleged  in  the  complaint. 

1544.  Abandonment  of  the  emplosrment  by  plaintiff. 

I.     The  defendant  alleges  that  on  or  about  the day  of 

,  19 . .  ,  the  plaintiff  wilfully  abandoned  the  employment 

of  the  defendant,  and  thereafter  refused  to  render  any  service 
to  defendant  under  his  said  contract  of  employment,  although 
requested  by  defendant  so  to  do. 

1545.  Termination  of  service  by  notice  under  the  terms  of  the 

contract. 

I.  The  defendant  alleges  that  the  said  contract  of  employ- 
ment provided  amouj?  other  things  that  [here  set  forth  the  pro- 
visions  of  the  contract  providing  for  the  termination  of  the  em- 
ployment by  notice,  e.  g.,  either  party  thereto  might  terminate  the 
same  by  giving  to  the  other  party  thirty  days'  notice  in  writing 
of  his  desire  and  intention  to  terminate  said  employment.  If  the 
provision  be  set  forth  in  the  complaint  this  allegation  will,  of 
course,  be  unnecessary]. 

II.  That  pursuant  to  the  terms  of  said  contract^  and  on  the 

day  of ,  19 . .  ,  this  defendant  gave  to  the  plaintiff' 

a  written  notice  stating  that  he  desired  to  and  did  thereby  ter- 
minate said  contract  of  employment  on  the day  of , 

19 . .  ,  whereby  the  said  contract  became  and  was  terminated  on 
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said  last  named  date,  and  the  defendant  relieved  from  all  lia- 
bility thereunder;  and  defendant  denies  that  plaintiff  has  ren- 
dered any  service  to  the  defendant  after  said  last-named  date 
under  said  contract  or  otherwise. 

1546.    Discharge  on  account  of  plaintiff's  incompetency. 

I.  The  defendant  alleges  that  by  the  said  contract  of  employ- 
ment the  plaintiff  agreed  to  perform  for  the  defendant  the  ser- 
vices of  a  competent  engineer  in  charge  of  defendant's  stationary 
engine  [or  otherwise  state  the  character  of  the  service],  which 
services  the  plaintiff  at  the  time  of  the  contract  represented  him- 
self able  and  competent  to  perform. 

II.  That  the  defendant,  relying  on  the  truth  of  such  repre- 
sentation, thereupon  entered  into  said  contract  of  employment, 
but  that  the  plaintiff  was  not  a  competent  engineer,  and  was  not 
in  fact  a  competent  stationary  engineer  and  unable  to  perform, 
and  did  not  in  fact  perform  the  services  of  such  an  engineer  in 
this  [here  set  forth  the  nature  of  the  incompetency  as  fully  as 
passiUe] . 

III.  That  by  reason  of  the  plaintiff's  aforesaid  incompetence 

on  the day  of >  19  ■  •  ,  the  defendant  discharged  the 

said  plaintiff  as  he  IftWully  might  do. 


GHAPTEB    cm. 

DEFENSES  IN  ACTIONS  OF  BREACH  OF  PEOMISB  OP 

MARRIAGE. 


1547.  Denial  of  promise. 

1548.  Denial    of   plaintiS's   readi- 

ness. 

1549.  Denial  of  breach. 


1550.  Bad  character  of  plaintiff  at 

tinle  of  promise. 

1551.  Bad    character    of    plaintifC 

after  the  promise. 


1547.  Denial  of  promise. 

The  defendant  denies  that  he  at  any  time  promised  or  agreed 
to  many  the  plaintiff,  as  in  said  complaint  alleged. 

1548.  Denial  of  plaintiff's  readiness. 

The  defendant  denies  that  the  plaintiff  has  at  any  time  been 
ready  or  willing  to  many  the  defendant,  and  defendant  denies 
that  the  plaintiff  at  any  time  offered  to  marry  the  defendant,  as 
in  the  said  complaint  alleged. 

1549.  Denial  of  breach. 

The  defendant  denies  that  he  at  any  time  refused  to  marry  the 
plaintiff,  but  on  the  contrary  thereof  alleges  that  on  or  about  the 

....  day  of ,  19 . .  ,  he  offered  to  many  the  pljuntiff,  and 

ever  since  said  date  has  been  and  now  is  ready  and  willing  to 

marry  the  plaintiff,  which  fact  the  plaintiff  well  knew. 

1550.  Bad  character  of  plaintiff  at  time  of  promise. 

I.  The  defendant  alleges  that  at  the  time  of  the  making  of 
the  promise  in  the  said  complaint  alleged  the  plaintiff  was  un- 
chaste [or  habitually  intemperate] ,  and  generally  reputed  among 
her  neighbors  so  to  be. 

II.  That  defendant  was  wholly  ignorant  thereof  at  that  time. 

III.  That  upon  being  informed  thereof,  the  defendant  re- 
fused to  marry  the  plaintiff. 

1551.  Bad  character  of  plaintiff  after  the  promise. 

I.  That  after  the  time  mentioned  as  the  time  of  said  supposed 

promise,  and  on  the day  of ,  19 . .  ,  at ,  the 

plaintiff,  without  the  connivance  of  the  defendant,  had  carnal 
connection  with  one  M N 

II.  [As  III  in  preceding  form.] 
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CHAPTER    CIV. 


DEFENSES  IN  ACTIONS  ON  SALES.^ 


1552.  Alleging  breach,  of  contract 

as  to  delivery. 

1553.  The  same,  as  to  quality. 

1554.  Breach  of  warranty  in  sale. 

1555.  That    goods    did    not    corre- 

spond to  contract. 

1556.  That    goods    did   not    corre- 

spond to  sample. 


1557.  Denial     of    plaintiff's    per- 

formance. 

1558.  Another  form,  sale  of  real 

property. 

1559.  Abandonment  of  contract  by 

plaintiff. 


1552.  Alleging  breach  of  contract  as  to  delivery. 

I.  The  defendant  alleges  that  it  was  part  of  the  agreement  of 
sale  referred  to  in  the  complaint,  that  the  plaintiff  should  de- 
liver the  said  goods  sold,  at 

II..  That  the  said  goods  have  not  been  so  delivered,  noir  ten- 
dered, and  have  not  been  received  or  accepted  by  defendant. 

1553.  The  same,  as  to  quality. 

I.  That  it  was  a  part  of  the  agreement  referred  to  in  the  com- 
plaint, that  the  [furniture  therein  mentioned  should  be  made  of 
rosewood] . 

II.  That  the  said  [furniture]  was  not  [made  of  rosewood] 
but  was  made  of  [state  fact] . 

III.  That,   therefore,   the  defendant,   on  the    day  of 

,  19 . .  ,  and  as  soon  as  he  discovered  the  defect,  returned 

the  same  to  the  plaintiff  [or  duly  tendered  the  same  back  to  the 
plaintiff,  and  has  ever  since  been  and  still  is,  willing  to  return 
them] . 

1554.  Breach  of  warranty  in  sale. 

I.  The  defendant  alleges  that  at  the  time  of  the  sale  of  the 
said  goods  [or  other  property,  describing  the  same] ,  described  in 
the  complaint,  the  plaintiff  warranted  the  same  to  be  [here  state 
warranty,  as:  genuine  china  ware]. 

II.  That  the  said  goods  were  not  in  fact  genuine  china  ware. 

III.  [As  in  last  preceding  form  if  defendant  has  refused  to 
accept;  if  goods  are  retained  hy  defendant  and  damages  are 
sought  hy  way  of  counter-claim,  see  complaints  for  treach  of 
warranty.] 

1555.  That  goods  did  not  correspond  to  contract. 

I.  The  defendant  alleges  that  it  was  agreed  as  part  of  the  said 
contract  of  sale  that  the  said  [describe  the  property  sold]  should 

1  For  general  defenses,  common  to  many  actions,  see  first  chapters 
ider  the  head  of  "Answers." 


under 
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be  [here  state  agreement,  as  for  example,  first  class  potatoes  free 
from  rot]. 

II.  That  when  the  said  potatoes  were  offered  by  the  plaintiff 
to  the  defendant  in  pretended  compliance  with  said  contract,  the 
defendant  examined  the  same  and  found,  as  the  fact  was,  that 
the  said  potatoes  were  not  first  class  pntatoes,  and  that  twenty 
per  cent,  thereof  were  rotten  [or  otherwise  describe  the  defect, 
according  to  the  fact],  whereupon  the  defendant  refused  to  re- 
ceive the  same,  and  notified  the  plaintiff  of  such  refusal,  and  that 
defendant  has  not  accepted  the  same  or  any  part  thereof. 

1556.  That  goods  did  not  correspond  to  sample. 

I.  The  defendant  alleges  that  at  the  time  of  the  making  of 
the  said  contract  of  sale  mentioned  in  the  complaint,  the  plaint- 
iff exhibited  to  the  defendant  a  sample  of  the  said  goods  so  to  be 
sold,  and  agreed  that  the  said  goods  would  and  should  be  in  all 
respects  equal  in  quality  to  the  said  sample. 

II.  That  when  the  said  goods  were  offered  by  the  plaintiff 
to  the  defendant  in  pretended  compliance  with  said  contract,  the 
defendant  found,  as  the  fact  was,  that  the  same  were  not  equal 
in  quality  to  the  said  sample  in  this  [here  state  nature  of  de- 
fects], whereupon  [state  refusal  to  receive,  and  non-acceptance, 
as  in  last  preceding  form] . 

1557.  Denial  of  plaintiff's  performance. 

That  the  plaintiff  has  not  performed  the  conditions  of  said 
agreement  on  his  part;  but,  on  the  contrary,  has  wholly  omitted 
[here  state  breach,  as  if  in  a  complaint  against  him], 

1558.  Another  form,  sale  of  real  property. 

I.  That  the  plaintiff,  by  said  agreement,  undertook  to  convey 
the  property  therein  mentioned  to  the  defendant  free  from  all 
incumbrances. 

Or:  I.  That  the  said  agreement  contained  a  stipulation,  on 
the  part  of  the  plaintiff,  of  which  the  following  is  a  copy  [copy 
of  provision  as  to  title] . 

II.  That  there  was  then,  and  still  is,  a  mortgage  on  the  same, 

in  the  sum  of dollars,  unsatisfied  of  record,  in  book 

,  page of  Mortgages,  in  the  office  of  the  register  of 

deeds  of  the  county  of 

1559.  Abandonment  of  contract  by  plaintiff. 

That  on  the day  of ,  19 . .  ,  and  before  the  time 

for  the  defendant  to  perform  said  contract  on  his  part,  the 
plaintiff  gave  notice  in  writing  to  the  defendant  that  he  had  de- 
termined not  to  take  the  [land] ;  and  the  plaintiff  abandoned  the 
agreement,  and  ever  since  wholly  failed  to  perform  it. 
63 


CHAPTER    OV. 

DEFENSES  IN  ACTIONS  ON  WAERANTIBS. 

1560.  Denial  of  warranty. 

1561.  Denial  of  breach. 

1560.  Denial  of  warranty. 

I.  The  defendant  denies  that  he  at  any  time  represented  or 
warranted  to  the  plaintiff  that  any  sum  whatever  was  due  upon 
said  note  [or,  that  said  horse  was  sound,  or  kind,  or  true,  or 
gentle,  or  quiet  in  harness] ,  as  alleged  [hut  that  the  plaiutiff  pur- 
chased said  ....  with  notice  [here  state  defect,  if  any] ,  and  not 
relying  on  any  representations  of  the  defendant] . 

1561.  Denial  of  breach. 

The  defendant  denies  that  at  the  time  of  the  said  sale  men- 
tioned in  the  complaint  the  said  horse  was  knee-sprung,  or  [here 
deny  breach  of  the  other  terms  of  the  warramty,  if  any,  in  the 
disjunctive] . 
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DEFENSES  IN  ACTIONS  AGAINST  AGENTS,  BAILEES, 
CARBIBRS,  AND  TRUSTEES. 


1562.  Special  denial  of  agent's 
negligence  in  sale. 

15P3.  Denial  of  agent's  negligence 
in  giving  credit. 

1564.  Denial  of  agent's  negligence 

in  services. 

1565.  Denial  of  bailment 

1566.  Tliat  ballDieiit  is  held  aa  a 

pledge. 

1567.  Denial  that  defendant  was  a 

common  carrier. 

1568.  Denial  of  employment. 


1569.  Denial  of  delivery  of  goods. 

1570.  Denial  of  loss. 

1571.  That  the  contract  was  spe- 

cial. 

1572.  That    the    damage-  was    by 

plaintiff's  fault. 

1573.  That  the  goods  were  lost  by 

a  risk  for  which  defend- 
ants were  not  liable. 

1574.  That  the  value  of  the  goods 

lost  was  agreed  on. 

1575.  Denial  of  trust. 


1562.  Special  denial  of  agent's  negligence  in  sale. 

The  defendant  denies  that  he  was  in  any  respect  negligent  in 
or  about  the  selling  of  the  said  goods  in  the  complaint  described, 
and  alleges  that  he  sold  the  same  as  soon  [or  for  as  large  a  price] 
as  with  due  diligence  he  could, 

1563.  Denial  of  agent's  negligence  in  giving  credit. 

The  defendant  alleges  that  he  sold  said  goods  to  one  M. . . . 

N ,  who  was  then  a  merchant  at in  good  staiiding  and 

credit,  for  the  sum  of  .... dollars;  and  for  the  payment  of 

which  sum  he  took  the  bill  of  the  said  M. . . ,  N ,  drawn  on 

and  accepted  by  one  0 P ,  payable  in months  after 

date,  which  bill  was  at  the  time  held  and  considered  an  approved 
bin,  and  defendant  denies  that  he  was  negUgent  in  giving  such 

credit  or  in  taking  said  bill,  and  further  denies  that  said  M 

N. . . .   was  then  embarrassed  or  insolvent,  or  that  defendant 
knew  him  to  be  so. 

1564.  Denial  of  agent's  negligence  in  services. 

Defendant  denies  that  he  was  negligent  in  or  about  [the  stow- 
ing of  said  cargo] ,  but  used  due  care  and  diligence  therein ;  and 
the  alleged  loss  [or  injury],  if  any,  accrued,  not  through  the 
fault  of  the  defendant,  but  [Iriefly  indicating  the  cause] . 
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1565.  Denial  of  bailment  (sustained  in  Beach  v.  Berdell,  2 

Duer,  327). 

I.  The  defendant  denies  that  said  [subject  of  bailment]  was 
the  property  of  said  [alleged  bailor],  or  that  it  was  deposited 
with  the  defendant  by  him  or  his  agents. 

II.  That  the  same  was  the  property  of  one  M. . . .  N ,  to 

whom  the  possession  of  it  belonged  when  this  action  was  brought. 

III.  That  before  the  commencement  of  this  action  the  de- 
fendant had,  on  the  demand  of  said  M. . . .  N. . . ,  ,  the  tvne 
owner,  delivered  the  same  to  him. 

1566.  That  bailment  is  held  as  a  pledge. 

I.     The  defendant  alleges  that  on  or  about  the day  of 

,  19 . .  ,  the  defendant  loaned  to  the  plaintiff  the  sum  of 

dollars,  which  loan  is  still  due  and  unpaid,  and  that  the 

said  [property  bailed],  was  thereafter  [or  at  the  time  of  said 
loan] ,  delivered  by  the  plaintiff  to  the  defendant  as  security  for 
the  repayment  of  said  loan,  and  is  still  held  by  the  defendant  for 
that  purpose. 

1567.  Denial  that  defendant  was  a  common  carrier. 

The  defendant  denies  that  he  is  or  was  at  the  time  mentioned 
in  the  complaint,  a  common  carrier. 

1568.  Denial  of  employment. 

The  defendant  denies  that  he  ever  undertook  or  agreed  to  safely 

carry  the  said  goods  to or  to  deliver  them  there  to , 

or  that  the  plaintiff  ever  paid  them  any  reward  for  any  such 
service,  or  ever  agreed  to  pay  any  such  reward. 

1569.  Denial  of  delivery  of  goods. 

The  defendant  denies  that  the  plaintiff  ever  delivered  to  him 
the  goods  mentioned  in  said  complaint,  or  that  he  received  the 
same. 

1570.  Denial  of  loss. 

The  defendants  deny  that  the  said  goods  were  lost  to  said 

through  any  negligence  or  misbehavior  of  the  defendants,, 

and  deny  that  they  have  any  knowledge  or  information  sufficient 
to  form  a  belief  whether  the  said  goods  were  ever  lost  to  said. 


1571.    That  the  contract  was  special. 

That  the  goods  mentioned  in  the  complaint  were  delivered  by 
the  plaintiffs  to,  and  received  by,  the  defendants,  upon  a  special 
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contract  between  them,  wherehy  it  was  provided  that  [here  set 
forth  matter  relied  on,  with  averments  bringing  the  goods  within 
it]. 

1572.  That  the  damagre  was  by  plaintiff's  fault  (sustained  by 

Hutchinson  v.  Guion,  28  L.  J.  (n.  s.)  C.  B.  63). 

I.  The  defendant  alleges  that  the  goods  mentioned  in  the  com- 
plaint, called  ,  were  a  corrosive  and  destructive  sub- 
stance, rotting  casks  and  cask-hoops,  and  other  substances  in  con- 
tact with  it,  which  the  plaintiffs  knew,  but  which  the  defendant 
did  not  know,  and  could  not  reasonably  be  expected  to  know. 

II.  That  the  plaintiffs  did  not  inform  the  defendant  of  the 
destructive  nature  of  the  goods,  and  negligently  delivered  the 
same  to  the  defendant  in  bulk,  and  thereby  induced  the  defend- 
ant to  believe  that  the  same  might  be  placed  iu  contact  with 
casks,  cask-hoops,  and  other  substances,  safely;  and  they  in  con- 
sequence stowed  the  same  among ,  whereby  the  injury 

complained  of  was  caused,  and  not  otherwise. 

1573.  That  the  goods  were  lost  by  a  risk  for  which  defendants 

were  not  liable  (sustained  by  Dorr  v.  N.  J.  S.  N.  Co., 
11  N.  Y.  485). 

I.  The  defendants  allege  that  the  merchandise  mentioned  in 
the  complaint  was  delivered  by  the  plaintiffs  to  the  defendants, 
and  by  them  received  on  board  the  steamer  Lexington,  under  and 
in  pursuance  of  a  special  contract  made  between  them  for  the 
transportation  of  the  same  from  New  York  to  Stonington,  of 
which  the  following  is  a  copy  [copy  of  the  contract] . 

II.  That  while  the  merchandise  was  well  and  properly  stowed 
on  board  the  steamboat,  and  being  carried  pursuant  to  the  con- 
tract, and  without  any  carelessness  or  misconduct  of  defendants 
or  their  servants,  or  any  defect  of  the  boat  or  its  equipments,  the 
boat,  by  mere  casualty  and  accident,  took  fire,  and  was  consumed, 

.  with  its  cargo,  including  the  merchandise  of  the  plaintiffs ;  and 
thereby,  by  accident  and  casualty  of  fire,  and  not  by  any  negli- 
gence, misconduct,  or  default  of  the  defendants,  the  merchandise 
was  not  delivered  at  Stonington,  and  became  lost  to  the  plaint- 
iffs. 

1574.  That  the  value  of  the  goods  lost  was  agreed  on.^ 

I.  The  defendant  alleges  that  at  the  time  of  the  delivery  of 
■said  property  by  the  plaintiff  to  the  defendant  a  written  contract 

1  An  agreement,  fixing  the  value  damages  in  case  of  loss  Is  Invalid, 

of  the  property  at  or  not  exceed-  Ullman  v.  C.  &  N.  W.  Ry.  Co.,  112 

ing  a  certain  sum  is  valid,  but  an  Wis.  150. 
arbitrary    stipulation    restricting 
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was  entered  into  between  the  parties,  by  which  it  was  mutually 
agreed,  as  a  part  of  the  contract  of  carriage,  that  the  true  value 

of  said  property  was dollars  [or,  did  not  exceed  the 

simi  of dollars,  and  that  the  liability  of  defendant  in 

case  of  loss  or  injury  should  not  exceed  that  sum]    [or  set  forth 
copy  of  the  contract]. 
II.    That  previous  to  the  commencement  of  this  action  the 

defendant  duly  tendered  to  the  plaintiif  the  said  sum  of 

dollars,  but  that  plaintiff  refused  to  accept  the  same,  and  the 
defendant  has  kept  the  said  tender  good,  and  now  brings  the  said 
sum  into  court  for  the  use  of  the  said  plaintiff,  and  in  continu- 
ance of  said  tender. 

1575.    Denial  of  trust. 

That  the  plaintiff  did  not  deliver,  and  the  defendant  did  not 
receive,  the  said  bond  and  mortgage,  upon  the  trust  and  confi- 
dence alleged;  but  the  defendant  received  the  same  as  and  for 
his  own  property,  absolutely,  and  without  any  trust  thereto  at- 
tached. 


CHAP!r£:26  ovu. 


DEFENSES  IN  ACTIONS  AGAINST  SHERIPPS. 


1676.  Denial  of  plSiftUff'S  title. 

1577.  Denial  of  taking. 

1578.  Justification   of   taking   un- 

der -writ  of  replevin. 

1579.  Justification   under  an  exe- 

cution against  a  third  pei^ 
son. 


16S0.  Jabtlflcfttioii    under    attach- 
ment. 

1581.  Allegation  of  fraudulent  as- 

signment. 

1582.  Return  of  debtor  {ifter  es- 

capeu 


1576.  Denial  of  plaintiff 's  title.* 

The  defendant  denies  that  [he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief]  that  at  the  time  alleged  in  the 
complaint,  or  at  any  other  time,  the  plaintiff  was  lawfully,  or 
otherwise^  possessed  of  the  goods  and  chattels  mentioned  and  de- 
scribed in  the  complaint,  or  any  or  either  of  them,  or  any  part 
thereof;  or  that  the  said  goods,  and  chattels,  or  any  or  either  of 
them,  or  any  part  thereof,  were  then,  or  ever  Since  have  been,  or 
now  are,  the  property  of  the  plaintiff,  or  that  the  same  were  or 
are  of  the  value  of dollars,  or  that  said  property  com- 
posed the  stock  of  goods  in  the  stoi'e  of  the  plaintiff  at  the  place 
alleged  in  the  complaint,  or  at  any  other  place. 

1577.  Denial  of  taking. 

The  defendant  denies  that  at  the  time  aflegsd  in  the  complaint, 
or  at  any  other  time  at  the  place  alleged  in  the  Complaint,  or  at 
any  other  place,  the  defendant  wrongfully  took  the  Said  goods 
and  chattels  from  the  possession  of  the  t)iaintiff,  ot  that  he  Still 

unjustiy  detains  the  same,  to  the  damage  of  the  plaintiff 

dollars,  or  any  other  sum,  or  that  by  reason  of  the  taking  alleged 
in  the  complaint,  or  of  any  act  Of  acts  of  lie  defendant,  the 
plaintiff  has  sustained  damage  to  the  amotint  of dol- 
lars, or  any  damage  whatever.    . 


1  If  the  defendant  took  the  prtp- 
erty  from  the  plaintiff's  posses- 
sion it  -win  be  necfessary  to  plead 
title    In    a    third    person    under 


whom  he  shows  himself  entitled 
to  hold  the  game,  in  addition  to  a 
denial  of  plaintiff's  title. 
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1578.  Justification  of  taking  under  writ  of  replevin. 

I.  The  defendant  alleges  that  at  the  time  mentioned  in  the 

complaint  the  defendant  was  the  sheriff  of  the  county  of 

in  this  state,  duly  elected  [or  appointed]  qualified  and  acting  as 
such. 

II.  That  in  an  action  brought  by  one  -M N. . . .  against 

one  0 P in  the court  of to  recover  the 

possession  [among  other  things]  of  the  property  mentioned  in 

the  complaint  in  this  action,  said  M N delivered  to  this 

defendant  a  duly  executed  affidavit  for  replevin,  as  required  by 
law,  made  by  him  [or  made  in  his  behalf]  and  a  notice  indorsed 
thereon,  describing  the  property  mentioned  in  the  complaint,  and 
requiring  this  defendant  to  take  the  same  from  said  O . . . . 

P. . . .  ,  and  delivered  it  to  said  M. . . .  N ;  and  at  the  same 

time  delivered  to  this  defendant,  as  such  sheriff,  a  written  under- 
taking as  required  by  law  in  such  case,  of  which  affidavit,  notice, 
and  undertaking  copies  are  hereto  annexed  as  a  part  of  this  an- 
swer [or  otherwise  fully  and  accurately  describe  the  papers  made 
necessary  by  the  statute  of  the  particular  state  to  justify  a  seiz- 
ure of  the  property  in  an  action  of  replevin  or  an  action  for  claim 
and  delivery] . 

III.  That  by  virtue  of  said  proceedings  the  defendant  took 
and  detained  the  goods  mentioned  in  the  complaint,  which  are  the 
acts  of  which  the  plaintiff  complains. 

1579.  Justification  under  an  execution  against  a  third  person. 

And  for  a  further  and  separate  defense,  the  defendant  denies 
the  allegations  of  the  complaint  in  manner  and  form  as  therein 
alleged,  and  alleges: 

II.  That  heretofore,  in  an  action  in  the    court  of 

,  wherein  M N was  plaintiff  and  0 P 

was  defendant,  judgment  was,  on  or  about  the    ....    day  of 

,  19. .  ,  duly  rendered  in  favor  of  the  said  M. . . .  N. . . .  , 

plaintiff  in  said  action,  against  the  said  0 . .' . .  P the  de- 
fendant therein,  for  the  sum  of dollars,  as  by  the  judg- 
ment-roll in  said  action,  on  file  in  the  office  of  the  clerk  of  said 
court,  more  fully  appears. 

III.  That  afterwards,  and  upon  the   ....    day  of   , 

19 . .  ,  a  transcript  of  the  said  judgment  was  duly  filed,  and  the 
said  judgment  was  duly  docketed  in  the  office  of  the  clerk  of  the 
county  of and  afterwards,  upon  the  same  day,  an  execu- 
tion against  the  property  of  0 ... .  P . . . .  ,  based  upon  the  said 
judgment,  was  issued  in  due  form  of  law,  directed  to  and  de- 
livered to  this  defendant  as  sheriff  of  the  said  city  and  county  of 
,  for  service ;  whereby,  after  containing  the  statement  and 
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recital  of  the  matters  by  law  required  to  be  stated  and  set  fortF" 

in  such  case,  and  after  setting  forth  that  the  sum  of 

dollars  was  then  actually  due  on  the  said  judgment,  this  defend- 
ant was  in  substance  commanded  to  satisfy  the  said  judgment 
out  of  the  personal  property  of  the  said  judgment-debtor  within 
this  defendant's  county;  or  if  sufficient  personal  property  could 
not  be  found,  then  out  of  the  real  property  in  his  county  belong- 
ing to  such  judgment-debtor  on  the  day  when  the  said  judgment 
was  so  docketed  in  his  county,  or  at  any  time  thereafter,  in  whose 
hands  soever  the  same  might  be,  and  to  return  the  said  execution 
within  sixty  days  after  its  receipt  by  him,  as  required  by  law  [or 
otherwise  properly  set  forth  the  contents  of  the  execution  or  other 
writ,  according  to  the  statute  of  the  particular  state]. 

IV.  That,  under  and  by  virtue  of  the  said  execution,  this  de- 
fendant, as  sheriff  of  the  county  of and  not  otherwise,  by 

one  of  his  general  deputies,  levied  upon  certain  goods  and  chat- 
tels of  the  character  and  description  of  those  mentioned  and  de- 
scribed in  the  complaint,  and  took  the  same  into  his  custody,  a 
schedule  of  which  property  so  levied  upon  and  taken  is  hereunto 
annexed  as  a  part  of  this  answer,  and  marked  "A,"  which  de- 
fendant believes  to  be  a  portion  of  the  goods  and  chattels  re- 
ferred to  in  the  complaint,  and  that  the  said  levy  and  taking  and 
detention  as  aforesaid  constitute  the  supposed  wrongful  taking 
in  the  complaint  alleged. 

V.  But  this  defendant,  upon  his  information  and  belief,  al- 
leges that  the  goods  levied  on  as  aforesaid  were  at  the  time  of 
-said  levy  the  property  of  the  said  0. . . .  P. . . .  or  the  said  0. . . . 
P had  an  interest  therein  liable  to  levy  and  sale  under  execu- 
tion. 

1580.    Justification  under  attachment. 

I.  [As  in  last  preceding  form.] 

II.  The  defendant  alleges,  upon  information  and  belief,  that 

heretofore,  to- wit,  on  or  about  the  ....  day  of ,  19 . .  ,  in 

a  certain  action  theretofore  brought  in  the    court  of 

county,  wherein  one  E F was  plaintiff  and 

G H was  defendant,  a  warrant  of  attachment  was  duly 

and  regularly  issued  out  of  said  court  and  directed  and  deliv- 
ered to  this  defendant,  commanding  and  requiring  this  defend- 
ant as  sheriff  aforesaid,  to  [here  set  forth  commands  of  writ] 
[or,  of  which  warrant  a  copy  is  attached  hereto  marked  Exhibit 
A,  and  made  part  hereof] . 

Ill  and  rV.     [As  in  lY  and  T  of  last  preceding  form,  with 
necessary  incidental  changes.] 


Forms  1581, 1582.]  1002  [Chapter  CVII. 

1581.    Allegation  of  fraudulent  assignment. 

I.  [Allege  facts  showing  that  defendant  was  and  is  a  creditor 
of  the  assignor,  and  the  judgment  obtained,  if  any.] 

II.  That  the  plaintiffs  were  possessed  of  said  goods  under 
and  by  virtue  of  a  pretended  assignment  thereof  by  said  [debtor] 
to  them  for  the  benefit  of  his  creditors,  dated  on  oi*  about  the 
day  of ,  19 . . 

III.  That  the  same  was  executed  by  said  [debtor]  with  intent 
to  hinder,  delay  and  defraud  his  creditots,  and  that  no  bond 
was  executed  or  filed  by  the  said  plaintiffs  upon  receipt  of  said 
assignment,  as  required  by  [name  the  statute]  [or  otherwise 
state  the  defects  in  the  assignment  according  to  the  fact],  and 
that  the  said  assignment  was  fraudulent  and  void  as  against  this 
defendant  and  other  creditors  of  said  [assignor]. 

1682.    Return  of  debtor  after  escape. 

I.  That  the  said  M [the  prisoner]  wrongfully,  and  with- 
out the  privity  of  the  defendant,  escaped  from  his  custody. 

II.  That  before  the  commencement  of  this  action,  to-wit,  on 
the day  of ,  19. .  ,  the  said  M. . . .  voluntarily  re- 
turned into  the  defendant's  custody  [or,  upon  fresh  pursuit  the 

defendant  retook  said  M into  his  custody],  where  he  ever 

since  has  remained  by  virtue  of  the  process  mentioned  in  th& 
complaint. 


CHAPTER   CVm. 

DEFENSES  IN  ACTIONS  OF  DECEIT. 

1583.  Denial  of  sale  of  goods.  j  1585.  Admission  of  certain  repre- 

1584.  Denial  of  representations  al-  sentatlbns    and   denial   of 

leged.  I  their  falsity, 

1583.  Denial  of  sale  of  goods. 

The  defendant  denies  that  he  at  any  time  sold  the  [describe 
property]  to  the  plaintiff  as  alleged  in  the  said  complaiat 

1584.  Denial  of  representations  alleged. 

The  defendant  denies  that  he  at  any  time  made  any  of  the 
representations  to  the  plaintiff  alleged  in  the  complaint. 

1585.  Admission  of  certain  representations  and  denial  of  their 

falsity. 
The  defendant  admits  that  he  stated  and  represented  to  the 
plaintiff  that  [here  state  representations  admitted]  and  alleges 
that  the  said  representations  so  made  were  in  fact  true,  and  the 
defendant  denies  that  he  at  any  time  made  any  other  or  different 
representations  than  those  herein  admitted. 
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CHAPTER    CIX. 

DEFENSES   IN  ACTIONS   FOE   NEGLIGENT   INJURIES. 


1586.  Denying  injury  and  defend- 

ant's negligence. 

1587.  Admitting    the    fact    of    in- 

jury, but  denying  defend- 
ant's negligence. 

1588.  Anotlier   form,   alleg'ing   de- 

fendant's due  care  and 
plaintiff's  contributory  neg- 
ligence. 

1589.  Collision   in   highway,   alle- 


gation of  plaintiff's  negli- 
gence. 

1590.  Negligence  of  a  fellow  serv- 

ant. 

1591.  Contract    relieving    defend- 

ant from  liability  for  or- 
dinary negligence. 

1592.  Denial  of  ownership  or  con- 

trol   of    place    or    Instru- 
ment of  injury. 


1586.  Denying  injury  and  defendant's  negligence. 

The  defendant  denies  that  he  has  any  knowledge  or  informa- 
tion sufficient  to  form  a  belief  that  plaintiff  was  injured,  as  al- 
leged in  said  complaint,  and  denies  *  that  either  this  defendant 
<)r  his  servants  were  in  any  respect  negligent  in  the  construction 
or  operation  of  said  machine  [or  otherwise  negative  the  particu- 
lar negligence  charged],  or  that  the  plaintiff's  said  injury,  if 
any  was  in  fact  received  by  him,  was  caused  or  contributed  to 
by  any  negligence  on  the  part  of  the  defendant  or  his  servants. 

1587.  Admitting  the  fact  of  injury,  but  denying  defendant's 

negligence. 

The  defendant  admits  that  the  plaintiff  was  injured  at  the' 
time  and  place  in  said  complaint  alleged,  but  defendant  denies 
that  he  has  any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  said  injuiy  was  in  any  respect  serious  or- 
resulted  in  a  broken  leg  [or  otherwise,  according  to  allegations 
■of  the  complaint],  as  alleged  in  the  complaint;  and  defendant 
denies  [proceed  as  in  last  preceding  form  after  the  •] . 

1588.  Another  form,  alleging  defendant's  due  care  and  plaint- 

iff's contributory  negligence.^ 

[After  denying  or  admitting  the  injury,  as  in  either  of  two 
preceding  forms,  proceed] :  and  defendant  alleges  that  the  de- 


1  Contributory  negligence  is  gen- 
erally held  to  be  an  affirmative 
defense,  and  should  be  alleged  in 
the  answer  unless  It  is  negatived 


by  the  complaint,  in  which  case  a 
denial  of  the  allegations  of  the 
complaint  will  suffice. 
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fendant  and  his  servants  used  due  care  and  diligence  [about 
the  construction  of  the  said  building,  or,  in  repairing  said  street, 
and  replacing  the  pavement  thereof,  or,  in  guarding  the  said 
excavation  with  proper  bulwarks,  and  in  putting  up  lights  dur- 
ing the  night-time,  or  otherwise  according  to  the  allegations  in- 
the  complaint^  and  that  said  injury,  if  any  was  in  fact  received, 
was  not  caused  by  any  negligence  on  the  part  of  the  defendant 
or  his  servants,  but  was  caused  [or,  directly  contributed  to]  by 
the  negligence  and  want  of  ordinary  care  on  the  part  of  the 
plaintiff. 

1589.  Collision  in  highway,  allegation  of  plaintiff's  negligence. 

That  at  the  time  mentioned  in  the  complaint  the  defendant 
was  driving  his  said  gig  in  the  highway,  and  the  horse  of  th& 
plaintiff,  being  at  the  same  time  there,  was  so  carelessly,  negli- 
gently, and  improperly  managed  by  the  plaintiff,  that  by  rea- 
son thereof  the  gig  of  the  defendant,  without  any  fault  on  the 
part  of  the  defendant,  and  by  want  of  due  care  in  the  manage- 
ment of  his  horse  by  the  plaintiff,  was  driven  against  said  horse, 
and  thereby  said  horse  sustained  the  injury  alleged;  and  that 
if  any  damage  happened  to  said  horse,  it  was  caused  by  th& 
plaintiff's  said  negligence,  and  not  by  the  fault  of  the  defend- 
ant. 

1590.  Negligence  of  a  fellow  servant 

The  defendant,  further  answering,  alleges  that  the  injuries; 
received  by  the  defendant  [if  any  were  in  fact  received],  were 
caused  solely  by  the  negligence  and  want  of  ordinary  care  of  one 

C D ,  who  was  then  a  fellow-servant  of  the  said  plaintiff 

in  the  employ  of  the  defendant,  and  not  otherwise. 

1591.  Contract  relieving  defendant  from  liability  for  ordinary 

negligence. 

I.  The  defendant  alleges  that  prior  to  the  happening  of  the 
said  accident  set  forth  in  the  complaint,  and  as  part  of  the  con- 
tract of  employment  entered  into  between  the  plaintiff  and  de- 
fendant, the  said  plaintiff  entered  into  a  written  contract  of 
which  a  copy  is  hereto  annexed  and  made  part  hereof,  marked 
Exhibit  A,  and  that  said  contract  was  in  fuU  force  and  effect 
at  the  time  of  the  said  accident. 

II.  That  the  said  accident,  and  resulting  injuries  to  the 
plaintiff,  were  in  fact  caused  by  [here  set  forth  cause  of  accident, 
bringing  it  within  the  .causes  for  which  the  agreement  exempts: 
the  defendant  from  liability]  .* 

*  See  on  this  stibject,  Peterson  v.  C.  &  N.  W.  Ry.  Co.,  119  Wis.  197. 


Form  1592.]  1006  [Chapter  CIX. 

1592.    Denial  of  ownership  or  control  of  place  or  instrument  of 
injury. 

The  defendant  denies  that  at  the  time  of  the  injuries  alleged 
in  the  complaint  the  defendant  was  the  owner  or  had  possession 
or  control  of  the  premises  in  which  the  said  hole  or  hatchway 
was  [or,  of  the  said  wagon  which  caused  the  said  injury,  or 
otherwise  describe  the  instrument  of  injury  according  to  the 
fact]. 


CHAPTER   ex. 


DEFENSES  IN  ACTIONS  OP  CONVERSION  OR  FOR  IN- 
JURIES TO  PERSONAL  PROPERTY. 


1593.  Denial  of  plaintiff's  owner- 

ship. 

1594.  Denial  of  the  bailment. 

1595.  Peiilal  of  cpnTersion. 
1596..  Denial  of  detentioii, 

1597.  That  defendant  has   a  lien 

on  the  goods  by  a  pledgee. 

1598.  That  defendant  has  a  lien 

for  labor. 


1599. 
1600. 


1601. 


1602. 


Attorney's  lien  for  service. 
Denial     of     assignment     of 

cause   of  action   for  con- 

Tersion. 
That  the  goods  were  seized 

under  an  attachment,  and 

that    the    plaintiff    is     a 

frauijulent  grantee. 
Killing  dog  worrying  sheep. 


1593.  Denial  of  plaintiff's  ownership. 

The  defendant  denies  that  at  the  time  of  the  alleged  conver- 
sion the  plaintiff  was  the  owner,  or  entitled  to  the  possession, 
immediate  or  otherwise,  of  the  goods  mentioned  in  the  complaint. 

1594.  Denial  of  the  bailment 

The  defendant  denies  that  he  ever  received  the  pl^ntiff's 
goods  mentioned  in  the  complaint,  as  alleged  therein. 

1595.  Denial  of  conv^sion. 

The  defendant  denies  that  he  at  agiy  time  took  or  cmiv^ed 
to  his  own  use  the  said  prop^ty  deseribed  in  the  eomplaint,  or 
ever  refused  to  deliver  the  same  to  the  plaintiff. 

1596.  Denial  of  detention. 

The  defendant  denies  that  he  now  does  or  at  any  time  did  de- 
tain the  said  goods  [or  deeds  J,  or  any  or  ^ther  of  them,  from 
the  pl^tiff,  as  alleged  in  said  complaant 

1597.  That  defendant  has  a  lien  on  the  goods  by  a  pledge. 

The  defendant  denies  that  at  the  time  he  received  said  goods, 

on  or  about ,  19 , .  ,  it  was  agreed  between  the  plaintiff  and 

the  defendant,  in  consideration  of  the  defendant's  advanciiig 

to  the. plaintiff   dollars,  that  the  defendant  should 

have  a  lien  on  the  said  goods  and  deeds  until  repayment  thereof, 
with  interest;  that  the  defendant   advanced  to  the   plaintiff 

dollara,  bnt  the  plaintiff  has  not  repaid  the  same,  with 

1007 
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interest  [or,  has  only  repaid  the  sum  of dollars  of  said 

loan],  leaving dollars,  with  interest  from ,  19. .  ,. 

still  owing  thereon.  "Wherefore  the  defendant  detained  [and 
still  detains]  the  said  goods  and  deeds. 

1598.  That  defendant  has  a  lien  for  labor. 

The  defendant  alleges  that  said  wagon  was  delivered  by  the 
plaintiff  to  the  defendant,  who  is  and  was  a  wagon  maker,  on 

or  about  the day  of ,  19  ■  •  ,  for  the  purpose  of  being 

repaired,  and  was  in  fact  repaired  by  the  defendant,  and  that 

the  reasonable  value  of  said  repairs  was  the  sum  of 

dollars,  no  part  of  which  suni  has  been  paid  by  the  plaintiff, 
though  often  demanded,  and  that  the  defendant  now  holds  and 
detains  said  wagon  by  virtue  of  his  lien  thereon  for  the  amount 
of  said  repairs,  and  not  otherwise. 

1599.  Attorney's  lien  for  services. 

I.  The  defendant  alleges  that  he  is  and  was  at  all  times  here- 
inafter mentioned  an  attorney  at  law,  duly  admitted  and  prac- 
ticing as  such  at and  that  the  plaintiff  on  or  about  the- 

day  of ,  19 . .  ,  retained  the  defendant  as  such  attor- 
ney to  prosecute  a  certain  action  against  one  E F [or- 

otherwise  state  the  character  of  the  business] . 

II.  That  at  the  time  of  such  retainer,  and  in  pursuance 
thereof,  the  plaintiff  deposited  with  the  defendant,  as  such  at- 
torney, the  said  deeds  [or  other  papers]  mentioned  in  the  com- 
plaint, and  that  thereafter  the  defendant  performed  legal  serv- 
ices in  the  prosecution  of  said  action  for  the  plaintiff,  which- 
were  reasonably  worth  the  sum  of dollars,  and  neces- 
sarily advanced  and  expended  for  traveling  expenses,  officers'" 
fees  and  other  necessary  expenses,  at  plaintiff's  request,  the 

sum  of dollars,  no  part  of  which  sums  have  been  paid 

to  the  defendant  [except  the  sum  of doUars],  though 

often  demanded. 

III.  That  defendant  now  holds  and  retains  said  papers  by 
virtue  of  his  lien  thereon  for  the  said  services  and  disburse- 
ments, amounting  to dollars,  and  not  otherwise. 

1600.  Denial  of  assignment  of  cause  of  action  for  conversion. 

The  defendant  denies  that  [he  has  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  that]  the  said  M. . . .  N. . . . 
and  0 . . . .  P . . . .  ever  assigned  to  the  plaintiff  their  right,  title 
and  interest  in  and  to  the  [trunk,  and  the  contents  thereof] 
mentioned  in  the  complaint;  or  in  and  to  any  claims,  demands,, 
or  causes  of  action  arising  to  said  M. . . .   N....    and  0 


Chapter  CX.]  1009  [Forms  1601, 1602. 

P ,  or  either  of  them,  for  the  alleged  detention  or  loss  of  said 

[trunk  and  contents]. 

1601.  That  the  goods  were  seized  under  an  attachment,  and 

that  the  plaintiff  is  a  fraudulent  grantee. 

I.     That  one  M N on  Sie day  of ,  19.  -  , 

was  indebted  to  the  defendant  in  the  sum  of dollars, 

over  and  above  all  legal  set-offs,  and  departed  out  of  the  state, 
or  kept  concealed  within  it,  with  intent  to  defraud  his  creditors 
of  their  just  demands,  or  to  avoid  being  arrested  by  the  ordi- 
nary process  of  law  [or  otherwise,  according  to  the  statute  of  the 
particular  state] . 

n.  That  the  defendant  applied  [stating  the  proceedings  to 
obtain  an  attachment  against  M. . . .  N. . . .  ,  pursuant  to  the 
law  of  the  state] ;  that  a  warrant  of  attachment  was  duly  issued 
by  the  said  judge  to  the  sheriff  of  the  county  of com- 
manding him  to  attach  all  the  property  of  the  said  M 

N ,  which  warrant  was  delivered  to  one  0....   P ,  a 

deputy  sheriff  of  said  county,  to  be  executed  in  due  form  of  law. 

III.  That  the  plaintiff,  on  the day  of . .  ,  19 . .  , 

was  possessed  of  the  said  nine  horses,  by  virtue  of  a  conveyance 

thereof,  made  to  him  by  the  said  M. . . .  N ,  with  the  intent 

to  defraud  the  creditors  of  the  said  M. . . .  N. . . .  of  their  just 
debts  [here  state  facts  showing  fraudulent  intent] . 

IV.  That  the  deputy  sheriff,  by  virtue  of  the  said  warrant, 
and  the  defendant,  in  aid  and  by  the  command  of  the  said 
deputy  sheriff,  did  attach,  and  for  the  space  of  two  days  did 
safely  keep,  the  said  horses  as  and  for  the  proper  goods  and 

chattels  of  the  said  M. . . .  N ,  which  is  the  same  trespass 

complained  of  by  the  plaintiff. 

1602.  Killing  dog  worrying  sheep  (Wis.  Stats.  1898  sec.  1621). 
The  defendant  alleges  that  on  the day  of ,  19. .  , 

and  before  the  committing  of  the  said  trespasses  in  said  com- 
plaint mentioned,  the  said  dog  of  the  said  plaintiff  was  found, 
by  this  defendant,  worrying,  wounding  and  killing  the  sheep  of 

him,  the  said  defendant  [or,  the  sheep  of  one  M....  N ]; 

and  thereupon  the  said  defendant,  on  the  ....  day  of 

19. .  ,  duly  notified  the  said  plaintiff  of  the  said  worrying, 
wounding  and  killing  of  said  sheep  by  said  dog.  That  there- 
after and  on  the  ....   day  of ,  19 . .  ,  and  more  than 

twenty-four  hours  after  the  giving  of  said  notice,  the  defendant 
found  the  said  dog  out  of  the  plaintiff's  enclosure  and  out  of  the 
immediate  care  of  the  said  plaintiff,  his  owner  and  keeper,  and. 
thereupon  Mlled  the  said  dog,  as  he  lawfully  might. 
64 


CHAPTER    CXI. 


DEFENSES  IN  ACTIONS  OF  EEPLEVIN, 


1603.  General  denial. 

1604.  Defendant  part  owner. 

1605.  Title  in  defendant  or  In  a 

stranger. 

1606.  Lien  for  storage  or  freight 


1607.  Lien  for  services. 

1608.  By  sheriff;  justifying  under 

an  attachment. 

1609.  That  the  property  was  dis- 

trained, doing  damage. 


1603.  General  denial.^ 

The  defendant,  answering  the  complaint  of  the  plaintiff 
herein,  denies  each  and  every  allegation  in  said  complaint  con- 
tained. 

1604.  Defendant  part  owner.  •  ■ 

That  at  the  several  times  mentioned  in  the  said  complaint, 
one  undivided  half  of  the  said  goods  and  chattels  was,  and  still 
is,  the  property  of  this  defendant,  and  not  of  tlfe  plaintiff;  and 
the  whole  of  said  goods  and  chattels  then  were  rightfully  in  the 
possession  of  this  defendant. 

1605.  Title  in  defendant  or  in  a  stranger. 

That  the  goods  mentioned  in  the  complaint  were  the  property 
of  the  defendant  [or,  the  property  of  one  M. . . .  N. . . .],  at  the 
time  mentioned  in  the  complaint,  and  not  the  property  of  the 
plaintiff  [and  that  the  defendant  took  and  retains  possession  o£ 

the  said  property  by  authority  and  direction  of  the  said  M 

N....] 

1606.  Lien  for  storage  or  freight. 

I.  That  on  the day  of ,  19 . .  ,  the  plaintiff  de- 
posited the  goods  mentioned  in  the  complaint -with  the  defend- 
ant, who  was  then  and  still  is  a  warehouseman,  for  storage  [or, 
delivered  the  goods  mentioned  in  the  complaint  to  the  defend- 


1 A  general  denial  in  replevin 
puts  in  issue  all  the  facts,  and 
under  it  the  defendant  may  show 
title  in  himself  or  a  stranger,  or 
that  defendant  never  had  posses- 
sion or  any  other  fact  which  de- 
feats plaintiff's  title  or  right  of 


possession.  Timp  v.  Dockham,  32 
Wis.  146.  It  is  believed  to  be  ad- 
visable, however,  to  specially 
plead  such  facts,  and  necessary  to 
do  so  where  the  goods  were  taken 
by  the  defendant  from  plaintiff's 
possession. 
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ant,  who  was  then  and  still  is  a  common  carrier  for  hire,  to  be 

carried  to ] ,  agreeing  to  pay  for  the  same  ....  cents  per 

■tan  [per  month]. 

II.  That  the  defendant  duly  performed  all  the  conditions 
-of  the  contract  on  his  part,  and  has  always  been,  and  still  is, 
ready  and  willing  to  deliver  the  said  goods  to  the  plaintiff  upon 
payment  of  the  money  due  for  storage  [or  freight],  to- wit,  the 
sum  of dollars. 

III.  That  the  plaintiff  has  not  paid  or  tendered  the  same; 
wherefore,  the  defendant  detained  [and  stiU  detains]  said  goods, 
as  he  lawfully  might  do. 

1607.  Lien  for  services. 

I.  That  said  goods  were  manufactured  by  the  defendant,  as 
-a  carpenter  and  joiner;  and  that  he  detained  them  by  virtue 
•of  his  lien  as  a  mechanic,  and  the  manufacturer  thereof,  as  se- 
curity for  the  payment  of dollars,  the  money  due  him 

from  the  plaintiff  for  work  and  labor  in  manufacturing  them. 

II.  That  said  sum  is  still  due  from  the  plaintiff  therefor, 
and  unpaid;  wherefore,  the  defendant  detained  [and  still  der 
tains]  said  goods,  as  he  lawfully  might  do. 

1608.  By  sheriff,  justifying  under  an  attachment. 

I.  Denies  that  he  wrongfully  detains  from  the  plaintiffs  the 
four  cases  and  two  casks  containing  the  goods  and  chattels  men- 
tioned and  described  in  the  complaint,  or  any  or  either  of  them, 
■or  any  p9,rt  thereof;  and  he  has  no  knowledge  or  information 
sufficient  to  form  a  belief,  that  the  said  goods  and  chattels,  or 
any,  or  any  part  thereof,  were  or  are  the  property  of  the  plaint- 
iffs, or  that  the  same  were  or  are'  of  the  value  of dol- 
lars, or  that  hj  reason  of  the  detention  alleged  in  the  complaint, 
or  of  any  act  of  the  defendant,  the  plaintiff  has  sustained  any 
damage. 

II.  And  further  answering,  this  defei;idant,  upon  his  infor- 
mation and  belief,  avers  that  on  the day  of ,  19 . .  , 

M. . . .  N. . . ,  ,  was  indebted  to  0. ...  P. ...  in  a  cause  of  ac- 
tion arising  upon  co;ntraet,  in  the  sum  of dollars,  with 

interest  thereon  from  the day  of ,  19 . .  ,  and  on  or 

about  the  said day  of ,  19 . .  ,  the  said  0 . . . .  P 

commenced  an  action  in  the court  of  the  state  of 

against  the  said  M. . . .  N for  the  recovery  of  the  said  money 

and  interest,  and  issued  to  this  defendant  a  summons  in  due 
form  for  service;  and  on  the  Same  day  made  application  to 
J. . . .  K. . . .  ,  one  of  the  justices  of  said  court,  for  a  warrant 
of  attachment  against  the  property  of  the  said  M. . . .  N. . . .  , 
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and  presented  to  the  said  justice,  on  the  said  application,  an 
affidavit  or  affidavits,  whereby  it  appeared  that  a  cause  of  ac- 
tion existed  against  the  said  M. . . .  N. . . .  ,  specifying  the 
amount  of  the  said  claim,  and  the  grounds  thereof ;  and  that  the 

defendant  was  not  a  resident  of  the  state  of but  resided 

at in  the  state  of and  that  a  summons  had  been 

issued  to  the  sheriff  of  the  city  and  county  of ;  and  at 

the  same  time  presented  to  the  said  justice  an  undertaking  as 
required  by  law,  with  sufficient  surety,  to  the  effect  that  if  said 
defendant  in  said  action  recovered  judgment,  the  plaintiff 
therein  would  pay  all  costs  that  might  be  awarded  to  the  said 
defendant,  and  all  damages  which  he  might  sustain  by  reason 
of  such  attachment,  not  exceeding  the  amount  specified  in  such 
undertaking,  and  the  amount  specified  in  such  undertaking  was 
at  least  the  sum  of  two  hundred  and  fifty  dollars  [or  other- 
wise set  forth  the  attachment  proceedings,  according  to  the  laws 
of  the  state]. 

III.  That  thereupon  the  said  justice  issued  a  warrant  of  at- 
tachment against  the  property  of  the  said  M N. . . .  directed 

to  this  defendant,  as  sheriff  of  the  city  and  county  of , 

and  required  and  commanded  him  to  attach  and  safely  keep  all 

the  property  of  the  said  M N. . . .  ,  within  his  county,  or 

so  much  thereof  as  might  be  sufficient  to  satisfy  the  demand 
of  the  plaintiff  in  said  warrant  of  attachment,  of  $....,  with 
Interest  thereon  as  aforesaid,  being  the  amount  of  indebtedness, 
stated  in  such  attachment,  together  with  all  costs  and  expenses, 
and  that  this  defendant  proceed  thereon  in  the  manner  required 
by  law. 

IV.  That  the  said  warrant  of  attachment  was  delivered  t& 
and  received  by  him  as  such  sheriff  as  aforesaid,  for  service  *on 

the day  of ,  19 . .  ;  and  under  and  by  virtue  of  said 

warrant  of  attachment,  he  forthwith  levied  upon  and  attached 
four  cases  and  two  casks  of  the  character  and  description  of 
those  mentioned  and  described  in  the  complaint,  and  took  the 
same  in  his  custody,  which  the  defendant  believes  to  be  the  goods 
and  chattels  referred  to  in  the  complaint,  and  that  the  said  at- 
taching and  taking  as  aforesaid  constitute  the  supposed  wrongful 
detention  in  the  complaint  alleged. 

V.  This  defendant,  upon  his  information  and  belief,  avers 
that  the  said  goods  and  chattels  so  attached  and  taken  as  afore- 
said were,  at  the  time  of  said  attaching  and  taking,  the  property 

of  the  said  M N ,  or  that  the  said  M N had  a 

leviable  or  attachable  interest  therein,  or  that  said  goods  and 
chattels  were  liable  to  be  levied  upon,  and  taken  under  and  by 
virtue  of  said  attachment. 
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1609.    That  the  property  was  distrained,  doing  damage.'' 

I.  That  at  the  times  mentioned  in  the  complaint,  this  de- 
fendant [or,  one  M N ]  was  lawfully  possessed  of  the 

real  property  upon  which  the  [cattle]   therein  mentioned  were 

taken,  to-wit,  a  certain  meadow,  called   [or  otherwise 

identify  it]  situate  at 

II.  That  the  [cattle]  alleged  in  the  complaint  to  have  been 
taken  and  carried  away  by  this  defendant  were,  at  the  time 
therein  stated,  wrongfully  upon  said  premises  of  the  defendant 

[or  of  said  M N. . . .]  and  then  incumbering  the  same  and 

doing  damage  thereon. 

III.  That  [acting  by  command  of  said  M N....]  this 

defendant  then  and  there  took  said  property,  and  removed  and 
carried  the  same  away  to  a  convenient  distance,  doing  no  un- 
necessary damage  thereto,  and  there  left  the  same  for  the  use 
of  the  plaintiff. 

IV.  That  these  acts  are  the  same  of  which  the  plaintiff  com- 
plains. 

2  It  Is  sufBclent  to  allege  that  which  the  distress  was  made,  and 

the  defendant  or  person  by  whose  that  the  cattle  were  at  the  time 

command  he  acted  was  lawfully  doing      damage      thereon.      Wis. 

possessed  of  the  real  estate  upon  Stats.  1898  sec.  2679. 


CHAPTER    CXII. 


DEFENSES  IN  ACTIONS  FOR  ASSAULT  AND  BATTERY.. 


1610.  Specific  denial  of  battery. 

1611.  To  preserve  the  peace. 

1612.  Plaintiff  the  aggressor  (son 

assault  demesne) . 

1613.  The  same,  a  shorter  form. 

1614.  To  preserve  the  peace. 

1615.  Defense  of  possession  of  his 

dwellirig. 


1616.  I*h6  same,  of  an  inn. 

1617.  The  same,  resistance  of  en- 

try. 

1618.  Justification     of     removing. 

plaintiff  from  railroad  car" 
for  non-payment  of  fare. 


1610.  Specific  denial  of  battery. 

The  defendant  denies  that  he  at  any  time  struck,  wounded  or 
assaulted  plaintiff,  as  in  said  complaint  alleged. 

1611.  To  preserve  the  peace. 

I.  [Deny  allegations  of  the  complaint  as  to  heating  and 
wounding.] 

II.  The  defendant  further  alleges  that  at  the  time  mentioned 
in  the  complaint  the  plaintiff  had  made  an  assault  on  one  M. . . . 
and  was  then  and  there  beating  him  [or,  the  plaintiff  and  one- 
M. . . .  in  breach  of  the  peace,  were  fighting  together] . 

III.  That  thereupon  the  defendant,  in  order  to  preserve  the 
peace  and  prevent  the  plaintiff  from  further  so  doing  [or,  m 
order  to  preserve  the  peace  and  to  separate  them],  gently  laid 
his  hands  upon  the  plaintiff,  as  he  lawfully  might. 

IV.  That  thereupon  the  plaintiff  [here  may  allege  assault 
upon  this  defendant,  and  his  self-defense,  as  in  next  following; 
form] . 

V.  That  the  acts  above  mentioned  are  the  same  of  which  the- 
plaintiff  complains. 

1612.  Plaintiff  the  aggressor  (son  assault  demesne). 

I.  That  at  the  time  mentioned  in  the  complaint,  and  just 
before  the  time  of  the  commission  of  the  alleged  grievances 
therein  stated,  the  plaintiff  made  an  assault  [state  it  as  if  in  a 
complaint  against  him]  upon  this  defendant,  and  would  have 
beaten  and  greatly  bruised  [or  otherwise  injured]  him,  if  he 
had  not  immediately  defended  himself;  wherefore  he  did  de- 
fend himself,  as  he  lawfully  might,  and  in  so  doing  did  neces- 
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sarily  and  unaTroidaWy  a  little  beat  and  bruise  [or  otherwise 
injure]  the  plaintiff;  and  that  if  the  plaintiff  sustained  any  dam- 
age, it  was  occasioned  by  his  first  assaulting  the  defendant. 

II.  That  the  acts  above  mentioned  are  the  same  of  which  "the 
plaintiff  complains. 

III.  This  defendant  denies  each  and  every  allegation  of  the 
complaint,  except 'SuCh  as  are  hereinbefore  admitted. 

1613.  The  same,  a  shorter  f&rm. 

That  the  plaintiff  first  assaulted  and  beat  the  defendant,  who 
thereupon  necessarily  committed  the  acits  complained  of  in  self- 
defense. 

1614.  To  preserve  the  peace. 

I.  That  as  to  the  alleged  assaulting,  beating,  and  ill-treating 
the  plaintiff,  the  defendant  "was,  at  the  time  thereof,  captain  of 
the  ship  [or  vessel,  or,  steamboat]  called  the 

II.  That  the  plaintiff  was  then  on  board  of  said  ship  [or 
vessel,  etc.]  making  a  great  noise  and  disturbance,  and  fighting 
with  a  certain  other  person,  to- wit,  one  M. . . .  N.  .* .  ,  whom  he 
was  striving  to  beat  and  wound. 

III.  Wherefore  the  defendant,  for  the  preservation  of  the 
peace,  and  to  preserve  due  order  on  said  ship  [or  vessel,  etc.], 
and  to  separate  the  said  plaintiff  and  said  other  person  so  fight- 
ing together,  and  to  prevent  the  said  plaintiff  from  beating, 
wounding,  and  ill-treating  such  other  person,  as  he  would  other- 
wise have  done,  then,  as  such  captain,  gently  laid  his  hands  upon 
the  plaintiff,  as  he  lawfully  might,  for  the  cause  aforesaid;  which 
are  the  acts  of  which  the  plaintiff  complains. 

1615.  Defense  of  possession  of  bis  dwelling. 

I.  [Deny  heating  and  woundvng.] 

II.  The  defendant  further  says,  that  at  the  time  mentioned 
in  the  complaint  the  defendant  was  lawfully  possessed  of  [here 
designate  the  dwelling] . 

III.  That  the  defendant  being  so  possessed  thereof,  the 
plaintiff  was  unlawfully  therein,  and  mating  great  noise  and  dis- 
turbance therein,  against  the  will  of  the  defendant,  and  disturb- 
ing him  and  his  family  in  the  enjoyment  of  their  dwelling ;  and 
refused  to  cease  such  noise  and  disturbance,  and  to  go  away, 
although  requested  by  the  defendant. 

IV.  That  thereupon  the  defendant,  in  defense  of  the  posses- 
sion of  his  dwelling,  gently  laid  his  hands  upon  the  plaintiff  in 
order  to  remove  him,  as  be  lawfiiUy  might. 
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V.  That  the  acts  above  mentioned  are  the  same  of  which  the 
plaintiff  complains. 

1616.  The  same,  of  an  inn. 

I.  [Deny  beating  and  wounding.]' 

II.  That  at  the  time  mentioned  in  the  complaint  the  defend- 
ant was  lawfully  possessed  of  a  certain  public  house  [desig- 
nate it]. 

III.  That  the  plaintiff  came  into  the  said  house,  and  then  and 
there  made  a  great  noise  and  disturbance  therein,  to  the  disquiet 
of  other  persons  lawfully  there,  and  of  the  defendant  and  his 
family,  in  their  enjoyment  therein,  and  refused  to  depart  there- 
from or  cease  said  disturbance,  though  requested  by  the  defend- 
ant so  to  do. 

IV.  [Continue  as  in  preceding  form,] 

1617.  The  same,  resistance  of  entry. 
I  and  II.     [As  in  preceding  forms.] 

III.  That  the  plaintiff  then  and  there,  with  force  and  vio- 
lence, attempted  to  break  into  the  said  dwelling  [or  other  pos- 
session] ,  without  the  leave  and  against  the  will  of  the  defendant. 

IV.  That  the  defendant  thereupon,  in  order  to  preserve  the 
peaceable  possession  thereof,  resisted  the  plaintiff's  entrance,  and 
in  doing  so  necessarily  assaulted  and  beat  the  plaintiff,  as  he 
lawfully  might;  and  if  the  plaintiff  sustained  any  damage,  it 
was  occasioned  by  his  own  wrong. 

V.  That  the  acts  above  mentioned  are  the  same  of  which  the 
plaintiff  complains. 

1618.  Justification  of  removing  plaintiff  from  railroad  car  for 

non-payment  of  fare. 

I.  That  the  defendant  was,  before  and  at  the  time  when  the 
said  grievances  were  committed,  the  conductor,  and  had  charge 
of  a  passenger-train  on  the  railroad  of  the Eailroad  Com- 
pany, running  from to 

II.  That  one  of  the  regulations  of  said  railroad  company 
was,  that  no  person  should  be  permitted  to  be,  and  remain,  on 
such  train  without  having  a  ticket  therefor,  duly  obtained  of 
their  authorized  agents. 

III.  That  at  the  time  mentioned  in  the  complaint  the  plaint- 
iff was  on  the  said  train,  without  having  a  ticket  therefor  as 
aforesaid,  and  upon  demand  made  by  this  defendant  refused  to 
pay  any  fare  in  cash. 

IV.  That  the  defendant  then  and  there  requested  the  said 
plaintiff  to  leave  the  said  train,  which  the  plaintiff  refused  to 
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do;  whereupon  the  defendant  then  and  there  gently  laid  his 
hands  upon  the  said  plaintiff,  and  removed  him  from  the  train, 
•doing  ho  unnecessary  violence,  as  he  lawfully  might  do;  which 
is  the  act  complained  of  by  the  plaintiff. 

[V.     That  the  defendant  so  removed  the  plaintiff  from  said 

train  at  the  station  of which  is  one  of  the  usual  stopping 

places  on  said  railroad,  or,  near  the  dwelling  house  of  one 

Y 

1  If  the  statute  limits  the  places  swer  should  show  compliance 
where  a  passenger  may  be  put  oil  therewith.  Wis.  Stats.  1898  sec 
for  non-payment  of  fare,  the  an-      1818. 


CHAPTER    OXin. 


DEFENSES    IN   ACTIONS    OP   FALSE    IMPRISONMENT 
AND  MALICIOUS  PROSECUTION. 


1619.  Denial  that  defendant  caused 

arrest. 

1620.  Denial  of  want  of  probable 

cause. 

1621.  Justification  of  arrest  upon 

suspicion  of  a  felony. 

1622.  Justification  by  officer,  of  the 

same. 

1623.  Justification    by    officer,    of 


an    arrest   for   breach    of 
peace. 

1624.  The   same,   of   arrest  under 

criminal  process. 

1625.  The  same,  of  arrest  and  im- 

prisonment    under     civil 
process. 

1626.  The  same,  under  order  of  ar- 
'  rest 


1619.  Denial  that  defendant  caused  arrest. 

The  defendant  denies  that  he  caused  or  procured  said  order  of 
arrest  [or,  said  process],  to  be  issued. 

1620.  Denial  of  want  of  probable  cause. 

The  defendant  denies  that  he  falsely  and  maliciously,  or  with- 
out probable  and  reasonable  cause,  caused  the  said  plaintiff  to 
be  arrested. 

1621.  Justification  of  arrest  upon  suspicion  of  a  felony. 

I.  That  immediately  before  the  time  mentioned  in  the  com- 
plaint, a  felony  was  committed  [here  briefly  state  the  felony  and* 
causes  of  suspicion  against  the  plaintiff] . 

II.  That  thereupon  the  defendant,  having  reasonable  cause 
to  suspect  the  plaintiff  of  having  committed  such  felony  *,  ar- 
rested him  and  carried  him  before  M N ,  a  justice  of 

the  peace  of  the  town  of [or  other  magistrate] ,  to  be 

dealt  with  according  to  law. 

III.  That  the  above  acts  are  the  same  of  which  plaintiff  com- 
plains. 

1622.  Justification  by  officer,  of  the  same. 

I.  That  at  and  immediately  before  the  time  mentioned  in  the 

complaint,  the  defendant  was  a  constable  of  the  town  of 

[or  designate  other  official  capacity] . 

II.  That  he  was  then  informed  by  [here  state  sources  of  in- 
formation] that  a  felony  had  been  committed,  in  the  robbery  of 
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[here  siate  felony,  and  tJve  grounds  of  the  suspicion  of  the 
plaintiff] . 

III.  That  thereupon,  believing  such  information  to  be  true, 
and  acting  thereon,  as  was  his  duty  to  do  [continue  as  in  the 
preceding  form,  from  the  *] . 

1623.  Justification,  by  officer,  of  an  arrest  for  breach  of  peace. 

I.  That  at  the  time  mentioned  in  the  complaint  [here  state  a 
breach  of  the  peace  on  the  part  of  the  plaintiff,  according  to  the 
fact,  e.  g.,  as  in  forms  in  next  preceding  chapter] . 

II.  Thereupon  th«   defendant   Y gave  charge   of   the 

plaintiff  to  the  defendant  Z [the  officer]  who  was  a  con- 
stable [or  other  officer  of  the  peace] ,  [who  then  and  there  had 
view  of  the  said  breach  of  the  peace  committed  by  the  plaintiff] . 

III.  That  the  defendant  Z [the  officer],  at  the  request 

of  the  defendant  Y ,  and  the  defendant  Y assisting 

the  defendant  Z ,  then  and  there  gently  laid  their  hands 

upon  the  plaintiff,  in  order  to  take  him  into  the  custody  of  such 
officer,  and  carry  him  before  a  justice  of  the  peace  [or  other 
magistrate],  tor  examination  concerning  the  premises,  and  to  be 
dealt  with  according  to  law. 

IV.  That  the  acts  above  mentioned  are  the  same  of  which 
plaintiff  complains. 

1624.  The  same,  of  arrest  under  criminal  process. 

I.  That  before  and  at  the  time  of  the  conmiittiiig  of  the  al- 
leged trespasses,  he,  the  said  defendant,  was  a  constable  within 
and  for  the  toTvn  of in  the  county  of 

II.  That  a  warrant  duly  issued  by  one  M N ,  under 

his  hand  and  seal,  the  said  M N. . . .  then  being  a  justice  of 

the  peace  within  and  for  the  said  town  of ,  and  directed 

to  any  constahle  of  said then  was  delivered  to  this  de- 
fendant as  such  constable  to  be  executed;  whereby  he  was  com- 
manded to  arrest  the  said  plaintiff,  and  have  him  forthwith  be- 
fore said  justice,  ot  some  other  justice  of  the  peace  for  said 
county  of there  to  answer  to  the  charge  of  having  feloni- 
ously stolen  and  carried  away  the  goods  and  chattels  of  one 

to  the  value  of  dollars    [setting  forth  the 

tenor  or  warrant  according  to  its  effect]  . 

III.  That  by  virtue  of  the  said  warrant  so  issued,  he,  the 
said  defendant,  did  arrest  the  said  plaintiff,  and  had  him  in  his 
custody  until  he,  as  soon  as  he  conveniently  could,  took  the  said 
plaintiff  before  the  said  justice  of  the  peace,  to  answer  to  the 
complaint  aforesaid,  as  will  appear  by  his  return,  duly  entered 
on  the  said  warrant  [or,  writ,  etc.],  which  are  the  acts  of  which 
the  plaintiff  complains.' 
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1625.  The  same,  of  arrest  and  imprisonment  under  civil  pro- 

cess. 

I.  That  at  the  time  mentioned  in  the  complaint,  the  defend- 
ant Y [the  officer]  was  a  sheriff  of  the  county  of in 

this  state. 

II.  That  on  the  ....   day  of  ,  19 . .  ,  the  defendant 

X. . . .  [the  one  at  whose  suit  the  process  was  issued,  or,  if  he 
is  not  made  a  defendant,  one  X ,  naming  the  judgment- 
creditor]    duly  recovered  a  judgment  in  the   court  of 

this  state,  in  and  for  the  county  of   . . against  the  said 

A...,    [the  plaintiff  in  the  present  action],  for  the  sum  of 

dollars,  in  an  action  in  which  the  said  A might 

have  been  arrested,  as  provided  by  the  statutes  of  the  state  of 
,  which  judgment,  at  the  time  mentioned  in  the  com- 
plaint, was  in  force,  and  whoUy  unsatisfied  [or,  unsatisfied  in 
-part]  _     ^ 

III.  That  on  the day  of ,  19 . .  ,  an  execution 

against  the  property  of  the  plaintiff  in  this  action  was  duly  is- 
sued on  said  judgment,  and  afterwards  was  returned  wholly 
unsatisfied  [or  unsatisfied  in  part] . 

IV.  That  afterwards,   and  on  or   about  the    day  of 

,  19 . .  ,  an  execution  against  the  person  of  the  plaintiff 

in  this  action  was  duly  issued  upon  said  judgment,  and  deliv- 
«red  to  the  defendant  T. . . .  [the  sheriff]  to  be  executed. 

V.  That  by  virtue  of  the  said  execution,  and  before  the  re- 
turn-day thereof,  the  defendant  T gently  laid  his  hands 

upon  the  plaintiff  in  order  to  arrest  him,  and  take  and  detain 
him  under  the  said  execution,  which  is  the  same  act  of  which 
the  plaintiff  complains. 

VI.  That  the  defendant  Z ,  by  the  command  of  the  de- 
fendant Y. . . .  ,  and  in  his  aid  and  assistance,  did  gently  lay 
their  hands  upon  the  plaintiff  in  order  to  take  him  into  custody ; 

and  the  defendant  Y detained  him  in  custody  under  said 

execution,  according  to  law;  which  acts  are  the  same  of  which 
the  plaintiff  complains. 

1626.  The  same,  under  order  of  arrest. 

I.  [As  in  preceding  form.] 

II.  That  on  or  before  the  time  mentioned  in  the  complaint, 

an  order  was  duly  made  by  the court  of  this  state,  in  and 

for  the  county  of [or  other  court  or  officer] ;  whereby 

[here  recite  the  commands  of  the  order] . 

III.  That  on,  etc.,  said  order  was  delivered  to  the  defendant 
[the  officer]  to  be  executed. 

IV.  That  by  virtue  of  said  order  [continue  as  in  preceding 
form]. 


CHAPTER   CXIV. 


DEFENSES  IN  ACTIONS  FOR  LIBEL  AND  SLANDER. 


3627.  General  outline  form  of  an- 
swer, denial,  justification 
and  mitigation. 

Notice  that  matter  already 
pleaded  in  justification 
will  also  be  proved  in 
mitigation. 

Justification  of  charging 
plaintiff  with  corruption 
and  extortion  in  a  public 
office. 

Justification  of  charge  of 
p'erjury. 

Justification  and  mitigation. 

Justification  and  .  denial  of 
malice;  in  charge  of  lar- 
ceny. 

Mitigation,  republication  of 
news  from  other  papers. 


1628. 


1629. 


1630. 

1631. 
1632. 


1633. 


1634. 

1635. 
1636. 


1637. 


1638. 
1639. 


1640. 


That  the  alleged  libel  was^ 
privileged  communication. 

The  same,  a  shorter  form. 

That  the  alleged  slander  was 
a  privileged  communica- 
tion by  a  clerk  to  his  em- 
ployer. 

The  same,  of  a  fair  report 
of  public  official  proceed- 
ings. 

Another  form. 

Privileged  statement  made- 
in  answer  to  business  in- 
quiries. 

Privileged  communication; 
petition  to  supervisors  to- 
revoke  license  of  a  disor- 
derly house. 


In  both  of  these  actions  the  codes  generally,  if  not  universally^, 
provide  that  the  defendant  may  both  allege  the  truth  of  the  sup- 
posed defamatory  matter,  and  at  the  same  time  allege  mitigat- 
ing circumstances  to  reduce  the  amount  of  damages,  and  his- 
failure  to  prove  the  truth  will  not  affect  his  right  to  insist  upon 
the  mitigating  circumstances.  These  defenses  should  be  pleaded 
separately,  and  mitigation  should  be  pleaded  only  as  a  partial 
defense.  Doubtless  also  the  defendant  may  deny  the  slander 
and  justify  in  the  same  answer,  or  may  justify  and  plead  priv- 
ilege. 

1627.    General  outline  form  of  answer,  denial,  justification  and 
mitigation. 

The  defendant,  answering  the  complaint  of  the  plaintiff,  de- 
nies [here  deny  publication  or  any  other  material  fact  or  facts- 
which  are  to  be  put  in  issue]. 

II.  For  a  second  and  further  defense  the  defendant  alleges- 
[upon  information  and  belief]  that  the  said  supposed  defama- 
tory words  set  forth  in  the  complaint  herein  are  true;  that,  on 

or  about  ,  19 . .  ,  and  prior  to  the  alleged  time  of  the- 
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speaking  [or  publishing]  of  said  words  the  plaintiff  feloniously 

stole  and  carried  away the  property  of  defendant,  of  the 

value  of dollars,  and  that  the  said so  stolen  is 

the  same  property  referred  to  in  the  alleged  slanderous  words 
set  forth  in  plaintiff's  complaint. 

III.  And  for  a  partial  defense,  and  by  way  of  mitigation  of 
damages,,  the  defendant  alleges^  [here  set  forth  want,  of  malice, 
provocation,  republication  of  current  news,  honest  belief  in 
truth,  with  facts  on  which  it  was  based,  etc.] . 

1628.  Notice  that  matter  already  pleaded  in  justification  will 

also  be  proved  iii  mitigation  (sustained  in  Howard  v. 
Raymond,  11  Abb.  Pr.  155). 

And  in  mitigation  of  any  damages  to  which  the  plaintiff  might 
otherwise  appear  entitled  by  reason  of  the  publication  of  said 
supposed  libelous  article,  this  defendant  repeats  and  renews, 
all  and  singular,  the  matters  stated  under  the  second  defense 
herein ;  and  will  give  evidence  thereof  in  mitigation  of  damages, 
as  well  as  in  justification. 

1629.  Justification  of  charging;  plaintiff  with  Gorruption  and 

extortion  in  a  public  of&ce. 

The  defendant  answers  the  complaint  of  the  plaintiff  herein, 
as  follows: 

For  the  first  defense. — I.  The  defendant  denies  knowledge 
or  information  sufficient  to  form  a  belief,  whether  the  plaintiff 
was  ever  at  any  time  a  harbor-master  of  the  port  of  New  York, 
or  was  ever  duly  nominated  and  appointed  such  harbor-master, 
as  alleged  in  the  complaint;  but  defendant  admits  that  at  the 
times  referred  to  in  the  complaint,  plaintiff  was  acting  as  har- 
bor-master of  said  port.  The  defendant  admits  that  the  law- 
fully appointed  harbor-masters  of  the  port  of  New  York  have 
each  of  them,  within  the  district  to  which  he  is  specially  ap- 
pointed and  assigned,  such  power  and  authority  as  are  in  the 
complaint  alleged;  but  defendant  denies  knowledge  or  informa- 
tion sufficient  to  form  a  belief,  whether  plaintiff  ever  had  lawful 
right  or  appointment  to  exercise  such  powers  and  authority  as 
harbor-master. 

II.  Defendant  denies  that  the  plaintiff  had,  prior  to  this  ac- 
tion, earned  or  maintained  a  good  reputation,  name,  or  fame, 
or  that  he  enjoyed  the  confidence  of  his  superiors,  or  that  of  the 
public  or  of  his  neighbors  in  the  duties  of  said  office,  or  that  he 
enjoyed  or  maintained  a  good  character  or  reputation;  and  de- 
fendant says,  that  at  the  times  hereinafter  mentioned,  plaintifE 
had  been  guilty  of  the  malpractice  and  misconduct  hereinafter 
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mentioned,  and  of  taking  the  excessive  and  illegal  fees  herein- 
after mentioned;  and  that  by  reason  thereof  he  became,  and 
was,  at  aU  the  times  mentioned  in  the  complaint,  a  person  of  bad 
name,  fame,  and  reputation. 

III.  Defendant  denies  aU  the  allegations  in  the  complaint 
contained,  not  hereinbefore  specifically  admitted. 

Second  defense. — I.  The  defendant,  further  answering,  says, 
that  the  said  supposed  libelous  matters  set  up  in  the  complaint 
are  true  of  the  plaintiff,  as  follows : 

II.  That  the  plaintiff,  prior  to  the day  of ,  19 . .  , 

and  while  acting,  or  claiming  to  act,  as  harbor-master  of  the 
port  of  New  York,  was  guilty  of  official  misconduct  in  divers 
instances.. 

III.  That  by  a  rule  prescribed  by  the  captain  of  the;  port 
of  New  York,  pursuant  to  authority  vested  in  him  by  law,  regu- 
lating the  conduct:  of  harbor-masters;  which  rule  hadi  for-  a  long 

time  been,  and  still  was,  on  the  said  ....  day  of ,  19. .  , 

in  force,  and  well  known  to  plaintiff,  harbo]>masters  were  re- 
quired to  discharge  their  duties  in  person,  and  the  appointment 
of  a  deputy  by  any  harbor^master  was  "prohibited.  But  not- 
withstanding this  rule,  and  in  violation  thereof,  the  plaintiff 
at  some  time  prior  to  said  last-mentioned  day,  but  ait,  what, 
precise  date  defendant  does  not  know  and  cannot  states  did  cor- 
ruptly and  unlawfully  conspire  with^  and  pretend  to  appoint 
one  N. . . .  to  act,  or  pretend  to  act,  as  deputy  harbor-master  un- 
der the  plaintiff. 

IV.  That  the  plaintiff  and  N. . . .  entered;  into  an  arrange- 
ment and  understanding  with  each  other,  pursuant  to  which 
the  plaintiff  was  accustomed  for  a  long  period  prior  to  the  .... 
day  of ,  19 . .  ,  to,  direct  persons  applying  to  him,  as  har- 
bor-master for  berths  for  vessels,  to  apply  to  said  N. . . .  ,  and 
the  said  N was  accustomed,  with  the  knowledge  and  con- 
nivance of  the  plaintiff,  to  exact  illegal  and  excessive  fees  for 
giving  berths  to  vessels  of  such  applicants. 

V.  That  in  many  instances  the  plaintiff,  and  in  other  in- 
stances the  said  N ,  under  and  in  pursuance  of  the  afore- 
said understanding  and  agreement  between  himself  and  the 
plaintiff,  did  exact  from  persons  applying  for  berths  for  vessels,- 
illegal  and  excessive  fees. 

VI.  That  the  plaintiff,  on  the day  of  ,  19 . .  ,, 

TinlawfuUy  exacted  and  received  from  U. . . .  V. . . .  ,  coal  mer- 
chants, doing  business  at the  sum  of dollars, 

for  obtaining  a  berth  for  the  coal-barge  Z. . . .     That  on  or 

about,  etc.,  W X. . . .  ,  clerk  with  Y. . .  ■.  &  Z. . . .  ,,  shipping 

merchants  doing  business  at ,  applied  to  the  plaintiff  for 
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a  berth  for  the  ship  T". . . .  That  the  plaintiff  referred  him  to- 
said  N. . . .  who,  pursuant  to  the  corrupt  and  unlawful  agree- 
ment between  N. . . .  and  the  plaintiff  above  stated,  exacted  and 

received  from  him  the  sum  of dollars,  in  addition  to  the 

fees  allowed  by  law  for  giving  said  ship  a  berth  [other  instances 
to  be  stated  in  a  similar  way] . 

1630.  Justification  of  charge  of  perjury. 

That  before  the  speaking  [or,  publishing]  of  the  Words  al- 
leged in  the  complaint,  and  at  a  term  of  the court,  duly 

held  at ,  in  the  month  of ,  19 . .  ,  before  one  of  the 

judges  of  the court,  upon  trial  of  an  action  there  pending 

between  one  M. . . .  N ,  as  plaintiff,  and  0. . . .  P. . . .  as  de- 
fendant, A B ,  the  plaintiff  in  this  action,  appeared  as  a 

witness  for  and  on  behalf  of  the  said  M. . . .  N. . . .  and  was  then 
and  there,  in  open  court,  duly  sworn,  and  took  oath  to  speak  the 
truth,  the  whole  truth,  and  nothing  but  the  truth,  touching  and 
concerning  the  matters  in  question  in  the  said  issue. 

II.  That  the  plaintiff,  being  so  sworn,  falsely  and  wilfully, 
and  maliciously  deposed  and  gave  evidence,  among  -other  things, 
that  [here  set  forth  that  part  of  the  plaintiff's  evidence  in  which 
he  committed  perjury] ,  and  that  the  said  plaintiff  then  knew  the 
said  evidence  was  false  and  untrue. 

III.  That  in  truth  [here  negative  the  plaintiff's  evidence,  as^ 
in  an  indictment  for  perjury] . 

rV.  That  the  truth  of  the  matters  hereinbefore  stated  were 
material  and  pertinent  to  the  issue  there  tried. 

V.  That  this  defendant,  in  charging  the  plaintiff  with  per- 
jury, as  alleged  in  the  complaint  herein,  referred  to  the  said  evi- 
dence so  falsely  given  by  the  plaintiff  as  above  set  forth. 

1631.  Justification  and  mitigation. 

For  a  first  defense  the  defendant  alleges  that  the  supposed  de- 
famatory words  [or,  libel]  in  the  complaint  set  forth  [and  each 
allegation  therein  contained]  are  [is]  true  of  the  plaintiff,  as 
follows :  that  is  to  say,  that  before  the  time  alleged  in  the-  com- 
plaint as  the  time  of  speaking  of  the  words  [or,  of  the  publica- 
tion of  the  supposed  libel]  in  the  complaint  set  forth,  to-wit,  on 
the day  of ,  19 . .  ,  at ,  the  plaintiff  did  feloni- 
ously steal  and  carry  away  twenty-five  bushels  of  com,  the  prop- 
erty of  this  defendant. 

Second.    For  a  second  defense,  this  defendant  alleges : 
I.     That  on  the  ....  day  of ,  19 . .  ,  at ,  this  de- 
fendant and  the  plaintiff  entered  into  an  agreement  that  the 
plaintiff  should  take  from  this  defendant  a  piece  of  land  situate 
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in  said  city,  and  plant  the  same  with  corn,  on  shares  with  this 
aefendant, — the  plaintiff  to  be. at  all  the  labor  and  expense  of 
planting  said  land  with  corn,  and  cutting,  harvesting,  and  secur- 
ing the  same,  and  have  as  his  remuneration  therefor  one-half  of 
whatever  corn  should  be  raised  upon  said  land ;  which  com  was 
to  be  equally  divided,  in  the  ear,  between  the  plaintiff  and  this 
defendant. 

II.  That  the  said  land  was  accordingly  planted  and  harvested 
by  said  plaintiff ;  but  the  said  plaintiff,  while  cutting,  harvesting, 
and  securing  said  corn,  or  immediately  after  it  was  cut,  har- 
vested, and  secured,  instead  of  fairly  and  honestly  dividing  said 
corn  equally  with  this  defendant,  fraudulently,  dishonestly,  and 
xmf airly  secreted,  carried  away,  and  converted  to  his  own  use, 
without  the  knowledge  or  consent  of  this  defendant,  a  consider- 
able quantity  of  said  com,  with  the  intent  to  appropriate  the 
same  wholly  to  his  own  use,  and  to  give  no  account  thereof  to 
the  defendant. 

III.  That  the  same  being  discovered  by  the  defendant,  he  did 
thereupon  charge  the  said  plaintiff  with  having  stolen  said  com, 
which  the  plaintiff  admitted  and  confessed  [and  pretended  to 
express  great  penitence  therefor] ;  which  above  facts  the  de- 
fendant wUl  give  in  evidence  on  the  trial  of  this  action,  in  miti- 
gation of  any  damages  the  said  plaintiff  may  be  entitled  to  re- 
cover. 

1632.  Justification  and  denial  of  malice ;  in  charge  of  larceny. 

I.  That  each  and  every  article  in  the  complaint  mentioned 
as  having  been  charged  by  defendant  to  have  been  stblen  by  the 
plaintiff,  had,  at  the  time  mentioned  in  the  complaint,  been 
taken  and  stolen  from  the  said  defendant. 

II.  That  the  defendant  is  informed  and  believes  that  the 
plaintiff  has  been,  and  is,  guilty  of  each  and  every  charge  in 
said  complaint  alleged  to  have  been  made  against  her  by  the 
defendaht;  and  that  whatever  the  defendant  has  said  of  or 
concerning  the  plaintiff  she  has  said  in  the  fuU  belief  of  its  truth 
and  verity,  and  in  self-vindication  and  warning  to  others,  and 
not  from  any  motives  of  malice  towards  the  plaintiff. 

1633.  Mitigation,  republication  of  nevsrs  from  other  papers 

(sustained  in  Howard  v.  Raymond,  11  Abb.  Pr.  155). 

The  defendant,  by  way  of  mitigation  of  any  damages  to  which 

the  plaintiff  might  otherwise  appear  entitled  by  reason  of  the 

republication  of  said  supposed  libelous  article,  alleges  that  aU 

the  matters  and  things  stated  under  the  second  defense  were^ 
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on  the day  of ,  19 . .  ,  currently  reported  and  be- 
lieved in  the  cities  of  New  York  and  Brooklyn,  and  were  pub- 
lished in  a  certain  newspaper,  called  the  N. . . .  Z ,  pub- 
lished in  said  city  of and  were  so  communicated  to  this 

defendant,  and  were  published  by  him  as  matters  of  current 
public  news,  he  verily  believing  the  same  to  be  true. 

1634.  That  the  alleged  libel  was  a  privileged  communication. 

That  in  the  month  of 19 . .  ,  at  the  city  of  New  York, 

the  plaintiff  brought  an  action  against  this  defendant  in  the 

court,  for  having,  as  alleged,  maliciously,  and  without 

probable  cause,  prosecuted  the  said  plaintiff  on  a  charge  of  ob- 
taining money  by  false  pretenses,  and  this  plaintiff  was  arrested 
in  said  action  by  an  order  of  arrest  issued  therein. 

II.  That  afterwards,  on  the  ....  day  of ,  19 . .  ,  at 

said  city,  this  defendant  did,  by  his  attorney,  procure  an  order 
from  one  of  the  justices  of  said  court,  requiring  the  plaintiff 
to  show  cause,  at  a  certain  day  and  place  therein  named,  why 
this  defendant  should  not  be  discharged  from  said  arrest,  or 
why  the  sum  in  which  he  was  held  to  bail  should  not  be  reduced. 

III.  That  said  order  was  granted  upon  an  affidavit  of  this 
defendant,  made  in  answer  to  an  affidavit  made  by  the  plaintiff 
upon  which  the  order  of  arrest  aforesaid  was  granted,  and  for 
the  purpose  of  procuring  this  defendant's  discharge  or  a  reduc- 
tion of  bail  as  aforesaid.   • 

IV.  That  the  supposed  libel  in  the  complaint  set  forth  is  a 
part  of  said  affidavit  of  this  defendant,  and  was  published  by 
him  by  the  presentation  of  said  affidavit  to  the  court  upon  said 
motion,  and  not  otherwise. 

[V.  This  defendant  denies  that  he  published  said  supposed 
libel  maliciously,  or  with  the  intent  charged  in  the  complaint.] 

VI.  That  said  supposed  libelous  matter  was  pertinent  and 
relevant  in  said  motion,  and  for  the  purpose  of  procuring  the 
relief  prayed'  for  therein  [or,  That  this  defendant  had  reason- 
able cause  for  believing,  and  did  in  fact  believe,  at  the  time  of 
said  publication,  that  the  same  was  true  and  pertinent,  etc.,  as 
above] . 

1635.  The  same,  a  shorter  form. 

That  at  the  time  of  publishing  the  words  mentioned  in  the 

complaint,  an  action  was  pending  in  the -.  court,  between 

[the  parties  to  this  action] . 

II.     That  at  the  time  this  defendant  applied  to  A B. . . .  , 

a  justice  of  the  said  court,  for  an  order  of ;  and  upon  his 

application  presented  to  the  said  justice  an  affidavit  containing 
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the  words  complained  of,  which  affidavit  was  pertinent  and  rele- 
vant to  the  said  application. 

III.     That  the  defendant  did  not  in  any  other  way  publish  the 
said  words. 

1636.  That  the  alleged  slander  was  a  privileged  communica- 

tion by  a  clerk  to  his  employer. 

I.  That  he  was,  at  the  time  of  uttering  the  words  mentioned 
in  the  complaint,  the  confidential  clerk  of  A B 

II.  That  the  said  A B inquired  of  the  defendant 

the  character  of  the  plaiatifiE  [with  a  view  to  employing  him  as 
a  clerk,  or  otherwise],  and  the  defendant  then  stated  to  him 
the  matter  referred  to  in  the  complaint,  and  that  the  defendant 
did  not  make  said  statement  to  any  other  person,  or  otherwise 
pijblish  said  words. 

III.  That  the  defendant  had  probable  cause  for  believing, 
and  did  believe,  the  same  to  be  true. 

1637.  The  same ,  of  a  fair  report  of  public  official  proceedings. 

I.  That  on  the day  of ,  19 . .  ,  in  the  course  of 

a  certain  trial  then  pending  in  the    court  of    

wherein  0. . . .  P was  plaintiff  and  R S. . . .  was  de- 
fendant, one  M N. . . .  ,  counsel  for  said  0 P made 

a  public  statement  or  speech. 

II.  That  the  defendants,  as  publishers  and '  proprietors  of 

the  N Z published  in  said  newspaper  a  fair  and  true 

report  of  the  judicial  proceedings  had  upon  such  trial,  and  of 
the  public  statement  or  speech  made  as  aforesaid  in  the  course 
thereof,  which  publication  is  the  same  publication  as  that  in  the 
complaint  set  forth  [or,  of  which  publication  the  supposed  libel- 
ous article  in  the  complaint  set  forth  is  a  part] . 

III.  That  defendants  deny  that  they  published  the  same  ma- 
liciously, or  with  intent  to  injure  the  plaintiff,  or  with  the  intent 
charged  in  the  complaint. 

1638.  Another  form. 

I.  That  on  the day  of ,  19 . .  ,  at an  ac- 
tion was  tried  in  the  court  of in  which  A. . . . 

B was  the  plaintiff,  and  the  plaintiff  herein  was  defendant 

[or,  'an  indictment  having  been  found  against  the  plaintiff  for 

,  he  was  tried  therefor  in  the  court  of  sessions  for  the 

county  of ,or  otherwisel . 

II.  That  the  article  published  in  the  defendant's  newspaper, 
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as  stated  in  the  complaint,  was  a  fair  and  true  report  of  the 

[testimony  of  one  of  the  witnesses,  named  C D. . . .]  made 

in  the  course  of  the  said  trial. 

III.     [May  add  paragraph  III  from  preceding  form.] 

1639.  Privileged  statement  made  in  answer  to  business  in- 

quiries. 

I.  The  defendant  alleges  that  prior  to  the  ....  day  of 
,  19 . .  ,  the  plaintiff  had  been  in  the  employ  of  the  de- 
fendant as  a  [bookkeeper]  and  that  on  or  about  said  date  the 
plaintiff  was  endeavoring  to  obtain  a  like  position  from  one 

M N ;  and  the  said  M N ,  knowing  that  the 

plaintiff  had  been  in  the  defendant's  employ,  made  certain  in- 
quiries of  the  defendant  as  to  the  character  of  the  plaintiff  and 
his  ability  as  a  bookkeeper,  in  response  to  which  inquiries  th& 
defendant,  as  he  lawfully  might,  wrote  and  sent  to  the  said 

M. . . .  N ,  by  mail,  the  letter  set  forth  in  the  complaint,  but 

did  not  publish  the  said  letter  nor  disclose  its  contents  to  any 
other  person  nor  in  any  other  way  than  that  above  stated ;  that 
said  letter  was  written  and  sent,  and  the  statements  therein 
made  in  full  belief  that  the  same  were  true  and  correct,  and 
without  malice  on  the  part  of  this  defendant,  and  the  defendant 
alleges  that  said  letter  was  and  is  a  privileged  communication. 

1640.  Privileged  communication;    petition  to  supervisors  to- 

revoke  license  of  a  disorderly  house  (adapted  from 
Werner  v.  Asher,  86  Wis.  349). 

I.  The  defendants  admit  that  at  the  times  stated  in  the  com- 
plaint the  plaintiff  was  a  duly  licensed  saloonkeeper  in  the 

town  of county  of and  that  on  the  ....  day  of 

,  19 . .  ,  these  defendants  signed  a  petition  addressed  to 

the  board  of  supervisors  of  said  town,  in  substance  and  effect 
like  the  petition  set  forth  in  said  complaint,  but  defendants  deny 
that  they  wrote  said  petition  or  published  the  same  or  any  part 
thereof,  save  that  they  caused  the  same  to  be  presented  to  the 
said  town  board  of  supervisors. 

II.  The  defendants  further  allege  that  they  reside  in  the  im- 
mediate vicinity  of  the  plaintiff's  said  saloon,  and  that  for  a 
long  time  prior  to  the  making  and  presentation  of  said  petition 
the  plaintiff  did  not  keep  his  said  saloon  in  an  orderly  manner, 
and  that  rows  and  disturbances  were  very  frequent  therein,  so 
much  so  that  defendants  were  kept  awake  nights  by  the  noise. 
[state  fully  the  facts] . 
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III.  That  on  account  of  the  said  disgraceful  and  boisterous 
disturbances  in  said  saloon,  these  defendants  signed  the  said 
petition  for  revocation  of  the  plaintiff's  license,  and  caused  the 
same  to  be  presented  to  the  said  board  of  supervisors  without 
malice  and  in  the  full  belief  that  the  statements  therein  con- 
tained are  true,  and  the  defendants  by  reason  of  the  facts  above 
set  forth  allege  that  the  making  of  such  petition,  and  the  presen- 
tation thereof  to  the  said  board  of  supervisors  were  privileged 
by  law. 


CHAPTER   CXV. 

ANSWERS  IN  ACTIONS  FOR  NtJISANCB. 


1641.  Denial  Of  plaintiff's  title. 

1642.  Denial  of  nuisance. 

1643.  Denial  of  building  or  main- 

taining dam. 

1644.  Admission     of     conducting 


bUslneBSj   but  denial  that 
the  same  is  a  nuisance. 

1645.  Prescriptive    right    to    use 

water. 

1646.  License    to    maintain    coal 

hole  in  sidewalk. 


1641.  Denial  of  plaintiff's  title. 

The  defendant  alleges  that  the  plaintiff  was  not  at  the  times 
alleged  in  the  complaint  the  owner  of  [or,  in  possession  of]  the 
premises  described  in  the  complaint,  as  therein  alleged. 

1642.  Denial  of  nuisance. 

The  defendant  denies  that  he  has  at  any  time  maintained  or 
operated  a  slaughter-house  [or  other  iusiness  according  to  the 
charge],  upon  his  said  premises,  as  alleged  in  the  complaint 
herein,  or  that  said  premises  have  at  any  time  been  used  by  any 
one  for  the  purpose  of  a  slaughter-house  [or  other  business] . 

1643.  Denial  of  building  or  maintaining  dam. 

The  defendant  denies  that  he  at  any  time  erected  or  main- 
tained the  said  dam,  as  in  said  complaint  alleged. 

1644.  Admission  of  conducting  business,  but  denial  that  the 

same  is  a  nuisance. 

The  defendant  admits  that  at  the  times  named  in  said  com- 
plaint, he  has  operated  a  planing  mill  [or  tannery,  or  otherwise 
according  to  the  fact],  upon  the  premises  named  in  the  com- 
plaint, but  defendant  denies  that  the  operation  of  said  planing 
mill  [or  other  factory]  caused  offensive  or  unusual  noises,  or 
volumes  of  dust  [or  otherwise  specifically  negative  the  nuisance 
charged  in  the  complaAnt],  as  alleged  in  said  complaint,  or  that 
the  same  in  any  way  interfered  with  the  healthful  enjoyment  by 
the  plaintiff  or  his  said  family  of  his  said  premises. 

1645.  Prescriptive  right  to  use  water. 

The  defendant  alleges  that  at  the  times  named  in  the  com- 
plaint he  was  and  stiU  is  the  owner  and  in  the  possession  of  a 
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certain  mill  and  dam  situated  upon  [describing  the  premises], 
and  that  for  more  than  twenty  years  prior  to  the  commencement 
of  this  action  this  defendant  and  his  grantors  have  continu- 
ously and  without  interruption  exercised  the  right  of  diverting 
the  water  of  said  river  by  said  dam,  and  using  said  water  for  the 
operation  of  said  mill,  and  have  thereby  acquired  the  right  to 
so  direct  and  use  said  water,  and  that  the  acts  complained  of 
by  the  plaintiff  heTein  consist  in  such  proper  diversion  and  use 
of  said  water. 

1646.  License  to  maintain  coal  hole  in  sidewalk  (adapted  from 
Jennings  v.  Van  Schaick,  108  N.  Y.  530). 
The  defendant  admits  that  he  owned  the  premises  described 
in  the  complaint  in  fee,  and  that  he  caused  to  be  placed  in  the 
sidewalk  in  front  of  said  dwelling  house  a  coal  hole,  which  was 
provided  with  a  cover,  and  guards  in  strict  accordance  in  all 
respects  with  the  requirements  of  a  license  or  permission  duly 
granted  to  the  defendant  by  the  ^  duly  constituted  municipal 

authorities  of  the  city  of That  the  said  coal  hole,  with 

its  said  cover  and  guards,  was  placed  in  said  sidewalk  by  the 
defendant,  in  an  absolutely  safe  condition,  and  in  accordance 
with  all  the  requirements  of  said  license,  and  that  said  premises 

were  thereupon  and  on  or  about ,  19 . .  ,  rented  by  the 

defendant  to  one  X Y who  thereupon  took  entire  pos- 
session oi  said  premises,  and  still  retains  the  same,  the  defendant 
retaining  no  control  or  possession  of  the  same.  That  defendant 
at  no  time  had  any  notice  or  knowledge  that  the  said  coal  hole 
was  unsafe  or  out  of  repair,  and  the  def ^dant  alleges  upon  in- 
formation and  belief  that  if  the  said  coal  hole  was  at  any  time 
unsafe  or  out  of  repair,  the  same  was  due  to  the  neglect  and  de- 
fault of  said  [tenaiit] ,  and  not  to  any  neglect  or  default  on  the 
part  of  this  defendant. 


CHAPTEB   CXVL 


DEFENSES  IN  ACTIONS  FOR  TRESPASS. 


1647.  Denial  of  title  and  posses- 

sion. 

1648.  The  same  as  to  part. 

1649.  Denial  of  trespass  and  tak- 

ing. 

1650.  License. 

1651.  Prescriptive  right  by  use  for 

twenty  years. 

1652.  Justification  of  trespass  hy 

reason  of  defective  fence. 


1653.  Justification  of  rebuilding 
fence. 

1664.  Justification  of  breaking 
plaintiff's  house  by  virtue 
of  search-warrant. 

1655.  Justification   of   trespass   to 

retake  property. 

1656.  Justification  on   account  of 

impassable  highway. 


1647.  Denial  of  title  and  possession. 

The  defendant  denies  that  at  the  times  named  in  said  com- 
plaint, the  plaintiff  owned  or  possessed  the  lands  described  in 
said  complaint. 

1648.  The  same  as  to  part. 

I.  The  defendant  alleges  that  at  the  times  named  in  the 
complaint  herein  the  following  described  part  of  the  lands  named 
in  the  complaint  was  not  owned  or  possessed  by  the  plaintiff,  but 
was  [and  still  is]  owned  and  possessed  by  this  defendant,  viz. 
[description]. 

II.  That  the  defendant  at  no  time  entered  on  any  part  of  the 
land  described  in  the  complaint,  except  that  part  thereof  herein 
described. 

1649.  Denial  of  trespass  and  taking. 

The  defendant  denies  that  at  the  times  named  in  the  com- 
plaint, or  at  any  other  time,  he  broke  or  entered  upon  the  said 
premises  of  the  plaintiff,  or  took  or  carried  away  the  property 
alleged  in  the  complaint,  or  any  part  thereof. 

1650.  License. 

I.  That  on  the day  of ,  19 . .    [and  at  various 

times  between  that  day  and  the  ....  day  of ,  19 . .  ]  the 

plaintiff  gave  to  this  defendant  license  to  enter  [etc.,  according 
to  the  fact] . 

II.  That  under  and  ia  pursuance  of  said  license  of  the 
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plaintiflf,  the  defendant  did  enter  [etc.,  state  act  of  defendant, 
according  to  the  fact],  which  acts  are  the  same  of  which  the 
plaintiff  complains. 

1651.  Prescriptive  ri^ht  by  use  for  twenty  years. 

I.  The  defendant  alleges  that  at  the  place  where  it  is  alleged 
in  the  complaint  that  the  defendant  had  erected  the  dam  com- 
plained of,  there  had  been  erected  and  maintained  by  the  de- 
fendant [or,  by  one  M N. . . .  and  by  the  defendant  claim- 
ing under  said  M N ],  for  more  than  twenty  years  be- 
fore the  time  of  the  alleged  grievances,  a  mill-dam  upon  and 
across  the  said  creek,  of  the  same  or  greater  height,  which  set 
back  the  waters  upon  and  flowed  the  premises,  alleged  in  the 
Bomplaint  to  have  been  in  the  possession  of  the  plaintiff,  to  the 
same  or  greater  extent,  and  caused  the  same  or  greater  obstruc- 
tion to  the  flow  of  water  from  the  said  last-mentioned  miU,  as 
was  caused  or  made  by  means  of  the  said  dam  and  obstruction 
of  the  defendant  mentioned  in  the  complaint. 

II.  That  said  dam,  and  the  water-power  created  thereby, 
were,  and  had  been,  during  all  the  time  above  mentioned,  held 
And  enjoyed  by  [said  M N and]  this  defendant,  claim- 
ing title  thereto  adverse  to  the  plaintiff  and  all  other  persons; 
and  were,  during  all  said  time,  used  for  the  propulsion  of  a  mill 
and  other  machinery,  without  hindrance  or  molestation  from 
the  persons  owning  or  occupying  the  mill  and  premises  alleged 
in  the  complaint  to  have  been  in  the  possession  of  the  plaintiff. 

1652.  Justification  of  trespass  by  reason  of  defective  fence. 

I.  That  the  plaintiff  and  defendant  occupy  farms  contiguous 
to  each  other,  and  separated  by  a  fence  which  the  plaintiff  was 
bound  to  keep  in  repair. 

II.  That  the  plaintiff,  and  all  other  tenants  or  occupants 
of  the  plaintiff's  farm,  which  is  the  same  premises  mentioned 
in  the  complaint,  from  a  time  whereof  the  memory  of  man  is  not 
to  the  contrary,  have  repaired  and  ought  to  repair  said  fence; 
and  the  plaintiff,  at  and  before  the  times  mentioned  in  the 
complaint,  ought  to  have  repaired  and  maintained  said  fence 
so  as  to  prevent  the  cattle  of  defendant  on  his  farm  from  escap- 
ing on  to  the  land  of.  the  plaintiff.  [Or  where  the  obligation 
to  maintain  fence  rests  in  agreement,  it  should  he  alleged  ac- 
cordingly.] 

III.  That  the  plaintiff  neglected  to  keep  the  fence  in  repair, 
by  means  whereof  the  cattle  of  the  defendant  escaped  over  the 
fence  and  on  to  the  premises  of  the  plaintiff;  and  thereby,  and 
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■without  the  fault  of  the  defendant,  was  committed  the  supposed 
injury  in  the  complaint  alleged. 

IV.  That  the  defendant,  as  soon  as  he  had  notice  of  the  es- 
cape of  the  cattle,  entered  upon  the  plaintiff's  premises  to,  and 
did,  drive  them  out,  doing  no  unnecessary  damage;  which  are 
the  acts  of  which  the  plaintiff  complains. 

1653.  Justification  of  rebuilding  fence. 

I.  That  the  fence  mentioned  in  the  complaint  was  a  part  of 
the  division-fence  upon  the  line  between  the  lands  of  the  plaint- 
iff and  of  the  defendant,  which,  by  a  previous  agreement  be- 
tween them,  the  defendant  was  bound  to  make,  and  keep  in  re- 
pair. 

II.  That  he  took  up  and  removed  the  part  of  said  fence 
which  he  was  so  bound  to  repair,  and  replaced  the  same  with  a 
new  fence  upon  the  said  division  line,  and  with  as  little  injury 
as  possible  to  the  plaintiff's  crops,  as  he  had  full  right  to  do; 
which  are  the  acts  complained  of. 

1654.  Justification  of  breaking  plaintiff's  house  by  virtue  of 

search-warrant. 

I.  That  at  the  time  mentioned  in  the  complaint,  one  M. . . . 

N ,  being  a  justice  of  the  peace  of  the  town  of  in 

the  cotmty  of ,  issued  a  warrant  in  writing  under  his  hand 

and  seal,  directed  to  any  constable  of  the  said  town,  reciting, 
that  whereas  information  on  oath  had  been  given  to  him,  the 

said  M N ,  a  justice  of  the  peace  as  aforesaid,  by  one 

0 P of that  one  hundred  barrels  of  flour  had 

lately  been  feloniously  taken  and  carried  aw&y  by  Q . . . .  R . . . . 
from  the  wharf,  etc.,  of  said  0 . . . .  P . . . .  ,  and  that  the  said 
one  hundred  barrels  of  flour,  or  a  part  thereof,  were  then  con- 
cealed in  a  cellar  of  S. . . .  T. . . .  ,  situate  at ;  and  th& 

said  justice  did,  in  and  by  the  said  warrant,  in  the  name  of  the 
people  of  this  state,  command  and  authorize  them,  the  said  con- 
stables, or  any  of  them,  with  proper  assistance,  in  the  daytime, 

to  enter  into  the  cellar  of  the  said  S . . . .   T ,  situate  at 

,  and  there  diligently  search  for  the  said  flour ;  and  if  the 

same,  or  any  part  thereof,  should  be  found,  then  the  said  con- 
stables were,  in  and  by  the  said  warrant,  likewise  commanded 

to  bring  the  same  so  found,  together  with  the  said  S . . . .  T > 

or  the  person  in  whose  custody  the  same  should  be  found,  before 
him,  the  said  justice,  or  some  other  justice  of  the  peace  of  said 
town,  etc.,  to  be  dealt  with  as  the  law  directs. 

II.  That  said  warrant  was  delivered  to  T Z. . . .  ,  one 

of  the  defendants,  then  being  one  of  the  constables  of  the  said 
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town,  to  be  executed  according  to  law,  by  virtue  of  wbich  he 

went  to  the  cellar  of  the  said  S . . . .   T mentioned  in  the 

warrant,  and  which  was  part  and  parcel  of,  and  belonging  to, 
the  dwelling-house  mentioned  in  the  complaint,  and  there  finding 
the  door  thereof  shut  and  fastened,  did,  in  a  friendly  and  peace- 
able manner,  demand  and  require  that  the  said  door  should  be 
opened,  which  was  then  and  there  refused;  and  that  thereupon 
the  said  T. . . .  Z. . . .  ,  one  of  the  defendants,  in  order  to  exe- 
cute the  said  warrant,  did  break  open  the  said  door,  as  it  was 
lawful  for  him  to  do,  doing  as  little  damage  as  possible,  and  did 
search  there  for  said  flour,  and  took  and  carried  away  therefrom 
ninety-three  barrels  of  flour,  being  part  of  the  said  one  hundred 
barrels  mentioned  in  the  said  warrant,  and  brought  the  same  be- 
fore the  said  justice,  as  he  ;night  lawfully  do,  which  are  the  acts 
of  which  the  plaintiff  complains. 

1655.  Justification  of  trespass  to  retake  property. 

I.  That  on  or  about  the day  of ,  19 . .  ,  the  plaint- 
iff wrongfully  took  from  the  defendant's  possession  a  horse 
[or  other  property,  describing  the  same],  which  was  then  and 
still  is  the  property  of  the  defendant,  and  placed  the  same  upon 
the  plaintiff's  said  premises,  and  wrongfully  refused  to  deliver 
the  same  to  the  defendant,  though  defendant  frequently  de- 
manded the  return  thereof. 

II.  That  thereupon  this  defendant  entered  upon  the  plaint- 
iff's said  premises,  and  retook  said  horse,  and  drove  the  same 
aw;ay,  doing  no  unnecessary  damage,  which  are  the  acts  com- 
plained of  in  the  plaintiff's  said  complaint. 

1656.  Justification  on  account  of  impassable  highwaiy. 

I.  That  at  the  time  alleged  in  the  complaint  there  was  a 
public  highway  adjoining  plaintiff's  said  premises,  which  was 
then  so  miry  and  out  of  repair  that  it  was  impassable  for  vehicles 
and  horses. 

II.  That  the  defendant  at  said  time  was  lawfully  attempting 
to  pass  over  said  highway  with  a  vehicle  and  team  of  horses, 
and  by  reason  of  the  said  condition  thereof  was  unable  to  do 
so,  whereupon  he  took  down  a  portion  of  plaintiff's  fence  and 
passed  over  a  portion  of  defendant's  premises  around  said 
foundrous  portion  of  said  highway,  and  returned  to  said  high- 
way as  soon  as  he  conveniently  could,  and  did  no  unnecessary 
damage,  which  acts  are  the  acts  complained  of  by  the  plaintiff 
in  his  said  complaint. 


CHAPTER   CXVII, 

DEFENSES  IN  ACTIONS  OP  EJECTMENT. 


1657.  Specific  denial  of  title. 

1658.  Title  In  one  defendant,  the 

otters  being  in  possessien 
under  it. 

1659.  Equitable   counter-claim  for 

specific  performance. 

1660.  That  the  land  which  plaint- 

iff seeks  to  recover  was 
sold  by  him  to  defendant, 
and  by  mistake  not  con- 
veyed in  the  deed. 

1661.  Adverse    possession,    avoid- 

ing deed. 

1662.  Adverse    possession    by    de- 


fendant and  his  grantor, 
under  ten  year  statute. 

1663.  The  same,  claiming  under  a 

judgment. 

1664.  The  same,  where  part  only 

has  been  occupied. 

1665.  Adverse     possession     under 

twenty  year  statute. 

1666.  Answer   with   counter-claim 

for  improvements. 

1667.  Defense  of  special  statute  of 

limitations  by  original 
owner  against  tax  title 
claimant. 


In  ejectment  the  plaintiff  must  recover,  if  at  all,  on  the 
strength  of  his  own  title,  and  under  a  general  denial  the  defend- 
ant may  prove  any  fact  showing  that  plaintiff  is  not  the  owner, 
or  is  not  entitled  to  the  possession  of  the  premises,  except  where 
defendant  has  ousted  the  plaintiff  from  actual  and  peaceable 
possession  of  the  premises.  If  defendant  depends  on  estoppel  or 
an  equitable  title,  it  must  be  pleaded  affirmatively. 

1657.  Specific  denial  of  title,^ 

The  defendant  denies  that  the  plaintiff  at  the  time  of  the  com- 
mencement of  this  action  was  the  owner  or  entitled  to  the  posses- 
sion of  the  premises  described  in  the  complaint. 

1658.  Title  in  one  defendant,  the  other  being  in  possession 

Under  it. 
I.     That  before  the  commencement  of  this  action,  that  is  to 

say,  on  the day  of » 19 . .  ,  the  said  defendant  E . . . . 

P. . . .  became  and  was  lawfully  seized  in  fee  of,  all  and  singular, 
the  lands  and  premises  in  the  said  complaint  described,  with  the 
appurtenances,  and  entitled  unto  and  possessed  of  the  same,  ia 


1  This  form  may  be  used  where 
title  is  alleged  generally  in  the 
complaint;  if  the  complaint  set 
forth  the  chain  of  plaintiff's  title 


the  answer  should  specifically  deny 
the  particular  allegation  in  the 
chain  which  is  attacked. 
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his  sole  and  absolute  right;  and  from  thence,  at  all  times,  down 
to  the  time  of  the  commencement  of  this  action,  have  continued 
to  be,  and  stiU  continue  to  be,  so  seized  in  fee  of  every  part  and 
parcel  thereof,  and  entitled  unto  and  possessed  of  the  same  in 
their  own  sole  and  absolute  right,  and  that  the  said  other  de- 
fendants [naming  them] ,  were,  at  the  time  of  the  commencement 
of  this  action,  and  stiU  are,  in  the  occupation  of  the  said  lands 
and  premises,  or  of  some  part  or  parts  thereof,  under  the  said 

right,  title,  and  possession  of  the  said  defendant  E P 

II.  Except  as  above  admitted,  the  defendant  denies  each  and 
every  allegation  in  said  complaint  contained. 

1659.  Equitable  counter-claim  for  specific  performance. 

I.  [Specific  denial  as  in  first  form  in  this  Chapter.] 
Second.    By  way  of  counter-claim,  defendant  alleges : 

II.  That  on  the day  of ,  19 . .  ,  the  plaintiff  was^ 

the  owner  of  said  premises,  and  now, has  the  legal  title  thereto; 
but  on  that  day  the  plaintiff,  by  a  contract  in  writing,  of  which 
a  copy  is  annexed  as  a  part  of  this  answer,  marked  Exhibit  A, 
sold,  and  agreed  to  convey,  the  same  to  the  defendant  on  the^ 
terms  therein  specified,  and  put  the  defendant  in  possession 
thereof  as  purchaser. 

III.  That  the  defendant  duly  performed  aU  the  conditions- 
thereof  on  his  part,  and  on  the day  oi ,  19 . .  ,  ten- 
dered to  the  plaintiff  the  sum  of dollars,  being  the  full 

sum  then  due  the  plaintiff  upon  said  contract,  with  interest,  but 
plaintiff  then  refused  to  receive  the  same. 

IV.  That  defendant  has  ever  since  remained  and  still  is^ 
ready  and  willing  to  pay  plaintiff  said  sum,  but  the  plaintiff" 
has  at  aU  times  refused  to  receive  the  same ;  and  this  defendant 

now  brings  the  said  sum  of dollars  into  this  court  to  be- 

paid  to  the  said  plaintiff,  if  he  will  receive  the  same. 

WHEEBEORE  [demand  for  judgment  as  in  action  for  spe- 
cific performance.] 

1660.  That  the  land  which  plaintiff  seeks  to  recover  was  sold 

by  him  to  defendant,  and  by  mistake  not  conveyed  in 
the  deed. 

I.  [Specific  denial  as  in  Form  1657.] 

Second.    And  by > way  of  counter-claim  the  defendant  alleges: 

II.  That  on  the  ....  day  of ,  19 . .  ,  the  plaintiff  sold 

to  defendant,  and  agreed  to  convey  to  him,  the  following  de- 
scribed premises  [description  of  premises  actually  sold,  including" 
the  premises  demanded]. 
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III.  That  the  defendant  fully  performed  all  the  conditions 
thereof  on  his  part,  and  the  plaintiff  executed  and  delivered 
to  him  a  deed  as  and  for  a  conveyance  thereof,  but  which,  by 
mistake  in  drawing  the  same,  which  mistake  was  then  unknown 
to  the  parties  to  said  deed,  conveyed  only  the  following  described 
premises  [description] . 

IV.  That  the  defendant,  supposing  and  believing  said  deed 
to  be  pursuant  to  the  contract,  and  without  negligence  on  his 
part,  accepted  it  and  took  possession  of  the  premises  which  he 
had  agreed  for,  and  stiU  retains  possession  thereof. 

V.  That  the  premises  mentioned  in  the  complaint  are  a  part 
of  the  premises  designated  in  the  contract,  and  the  same  which 
by  said  mistake  was  omitted  to  be  included  in  said  deed. 

VI.  That  immediately  upon  discovering  said  mistake,  to-wit, 
on  or  about  the day  of ,  19 . .  ,  the  defendant  ap- 
plied to  the  plaintiff  to  correct  the  same  by  conveying  said 
omitted  part,  which  he  refused  to  do. 

WHEREFORE,  the  defendant  asks  judgment  that  the  said 
deed  be  reformed  by  correcting  said  mistake  in  the  boundaries, 
so  that  said  deed  shall  express  the  true  intent  and  meaning  of 
ihe  parties,  and  shall, constitute  q,  good  and  valid  conveyance  of 
the  entire  premises  covered  by  said  contract;  that  the  said  de- 
fendant be  adjudged  the  true  owner  of  the  said  premises  de- 
scribed in  the  complaint,  and  that  the  title  thereof  be  passed  to 
and  vested  in  this  defendant,  and  for  such  other  and  further 
relief  as  may  be  just  and  equitable  and  for  the  costs  and  dis- 
bursements of  this  action. 

1661.  Adverse  possession,  avoiding  deed. 

I.  That  at  the  time  of  the  delivery  of  the  deed  alleged  in  the 
complaint  [or  the  deed  under  which  the  plaintiff  claims]  the 
lands  therein  described  were  in  the  actual  possession  of  one 

M. . . .   N ,  claiming  under  a  title  adverse  to  that  of  the 

grantor  in  said  deed. 

1662.  Adverse  possession  by  defendant  and  his  grantor,  under 

ten  year  statute  (Wis.  Stats.  1898  sees.  4211-4215). 

I.  [Denial  as  in  first  form  in  this  Chapter.] 

And  for  a  second  and  separate  defense  to  this  action,  the  de- 
fendant alleges : 

II.  That  on  the day  of ,  19. .  ,  one  B F 

entered  into  possession  of  said  premises  described  in  the  plaint- 
iff's complaint,  under  claim  of  title,  and  exclusive  of  every  and 
any  other  right,  founding  such  claim  upon  *  a  written  instru- 
ment, as  being  a  conveyance  of  said  premises,  to-wit  [a  deed 
executed  by  G. . . .  H. . . .  to  him]  on  the  ....  day  of ■ 
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19 . .  ,  duly  witnessed  and  acknowledged,  whereby  the  jsaid 
G....  H....  granted  and  conveyed  in  fee  simple  to  the  said 

E F....  his  heirs  and  assigns  forever,  the  said  premises, 

said  deed  containing  the  usual  full  covenants,  which  said  deed 
was  duly  recorded  in  the  office  of  the  register  of  deeds  for 

county,  on  the day  of ,  19. .  ,  at o'clock 

in  the  ....  noon,  on  page of  volume of  the  record  of 

deeds,  and  that  thereafter  and  on  the day  of ,  19 . .  , 

said  E. . . .  F. . . .  by  deed  duly  conveyed  said  premises  to  this 
defendant. 

III.  That  ever  since  said  entry  by  the  said  E F . . . .  , 

and  for  more  than  ten  years  immediately  preceding  the  com- 
mencement of  this  action,  this  defendant,  as  the  purchaser  and 

grantee  of  said  premises  from  said  E F ,  and  the  said 

E F before  him,  have  been  in  the  actual,  continued  oc- 
cupation and  possession  of  said  premises,  adverse  to,  and  ex- 
clusive of,  every  other  right,  under  claim  of  title  founded  upon 
said  deed  to  the  said  E .. . . .  F above  described. 

IV.  That  during  the  whole  of  said  time,  since  said  entry,  the 
said  premises  [and  the  whole  thereof]  have  been  usually  culti- 
vated and  improved  [and  have  been  protected  by  a  substantial 
enclosure]  [or  such  other  allegations  as  show  a  possession  and 
occupation  under  the  proper  statute]. 

1663.  The  same,  clajming  under  a  judgment. 

I.  [Same  as  in  last  preceding  form.] 

II.  [Same  as  in  last  preceding  form  to  the  *  after  which 

substitute  as  follows] :  a  decree  or  judgment  of  the court 

of county,  in  an  action  wherein  L M was  plaint- 
iff and  N 0 was  defendant,  which  judgment  was  duly 

rendered  on  the day  of ,  19 . .  ,  and  on  said  last- 
named  day  duly  entered  in  the  office  of  the  clerk  of  said  court, 
and  by  which  judgment  it  was  determined  and  adjudged  [Jiere 
state  the  relief  granted  respecting  the  land  in  question] . 

Ill  and  rV".  [Same  as  in  last  preceding  form,  but  inserting 
the  word  "judgment,"  instead  of  "deed."] 

1664.  The  same,  where  part  only  has  been  occupied. 

I  and  II.  [Same  as  in  either  of  two  preceding  forms  cHleging, 
however,  the  entry  in  allegation  II  to  have  been  upon  a  part  of 
said  premises,  only.] 

III.  That  ever  since  said  entry  by  the  said  E . . . .  F . . . . 
and  for  more  than  ten  years  immediately  preceding  the  com- 
mencement of  this  action,  this  defendant  as  the  purchaser  and 

grantee  of  said  premises  from  the  said  E F ,  and  the 

said  E . . . .   F before  him,  have  been  in  the  actual,  con- 
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tinued  occupation  and  possession  of  a  part  of  said  premises  ad- 
verse to  and  exclusive  of  every  other  right  under  claim  of  title- 
founded  upon  said  deed  [or  judgment]  to  the  said  E F. . . .  , 

above  described,  and  that  the  part  of  said  premises  so  adversely 
occupied  is  described  as  follows  [insert  description] . 
IV.     [Same  is  in  last  preceding  forms.] 

1665.  Adverse  possession  under  twenty  yeaj  statute   (Wis. 

Stats.  1898  sees.  4207-4212,  4213). 

I.  [Denial  as  in  first  form  in  this  chapter.] 

II.  And  for  a  second  and  separate  defense,  the  defendant 
alleges  that  neither  the  plaintiff  above  named,  nor  his  ancestor, 
nor  predecessor,  nor  grantor,  was  seized  or  possessed  of  the 
said  premises  described  in  said  complaint,  nor  any  part  thereof, 
within  twenty  years  before  the  commencement  of  this  action. 

III.  That  the  defendant  [his  ancestors,  predecessors,  and 
grantors]  have  held  the  said  premises  and  been  in  the  actual 
continued  occupation  and  possession  thereof,  and  of  the  whole 
thereof,  exclusive  of  every  and  any  other  right,  for  more  than 
twenty  years,  immediately  preceding  the  commencement  of  this 
action. 

IV.  That  during  the  twenty  years  last  before  the  commence- 
ment of  this  action,  said  premises  and  the  whole  thereof,  have 
been  protected  by  a  substantial  enclosure,  and  have  been  usually 
cultivated  and  improved  [or  such  other  allegations  of  possession 
as  are  made  necessary  by  the  proper  statute]. 

1666.  Answer   with   counter-claim  for  improvements    (Wis. 

Stats.  1898  sees.  3906,  3907).= 

I.  [Denial  as  in  first  form  in  this  chapter.] 

II.  [Affirmative  defense  if  any,  as  in  preceding  forms.] 
By  way  of  counter-claim  herein,  the  defendant  alleges : 

III.  That  he  has  been  in  possession  of  the  premises,  described 

in  the  complaint,  since  the  ....  day  of ,  19 . .  ,  holding 

adversely  to  said  plaintiif  by  title  founded  upon  a  written  in- 
strument, to-wit  [here  describe  the  deed  or  instrument  fully  ac- 
cording to  its  legal  effect] . 

2  In     Minnesota     this     defense  defects     Invalidating    the     same, 

should   also  state  that  defendant  Minn.  Rev.  Laws  1905  sec.  4434  et 

gave  a  valuable  consideration  for  seq.     In  North  and  South  Dakota 

the  land  and  the  amount  of  such  an    allegation    should    he    added 

consideration,  if  defendant's  claim  stating  the,  value  of  the  land  aside 

be  under  an  official  deed,  as  well  from   the    improvements    thereon, 

as  the  facts  that  such  deed  is  reg-  N.    Dak.    Rev.    Codes    sees.    5910, 

ular  on  Its  face,  and  that  defend-  5911;    S.   Dak.   Rev.   Codes   C.   P. 

ant  had  no  actual  notice  of  any  sees.  681,  682. 
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IV.  That  under  said  deed  the  defendant  entered  into  exclu- 
sive possession  of  said  premises,  adversely  asserting  title  thereto 
in  good  faith,  founded  upon  said  deed,  and  in  the  full  belief 
that  the  said  deed  conveyed  to  him  a  good  title;  and  still  con- 
tinues so  to  hold  and  possess  said  premises,  claiming  title  thereto 
in  good  faith  under  said  deed,  and  not  otherwise. 

V.  That  the  defendant,  while  so  in  possession  of  said  prem- 
ises, holding  adversely  and  asserting  title  in  good  faith,  founded 
upon  said  deed,  has  made  permanent  and  valuable  improvements 
thereon,  to-wit  [here  state  particularly  improvements  made], 
said  improvements  are  of  the  value  of dollars. 

VI.  That  during  the  time  last  aforesaid  the  defendant  has 
paid  the  taxes  assessed  in  said  premises  for  the  years  19. .  and 
19 . .  ,  and  that  the  amounts  so  paid,  and  the  dates  of  payment 
are  as  follows  [state  amounts  and  dates] . 

"WHERBPORB  defendant  demands  judgment  that  the  com- 
plaint herein  be  dismissed  with  costs,  or  that  if  plaintiff  be  ad- 
judged entitled  to  recover  possession  of  said  premises  that  the 
defendant's  said  claim  for  improvements  and  taxes  paid  be  tried, 
and  that  he  recover  the  same,  as  provided  by  law,  and  for  such 
other  judgment  as  may  be  just  and  equitable. 

1667.  Defense  of  special  statute  of  limitations  by  original 
owner  against  tax  title  claimant  (Wis.  Stats.  1898  sec. 
1187). 

I.  [Denial  as  in  first  form  in  this  chapter.'] 

And  for  a  second  and  separate  defense  the  defendant  alleges : 

II.  That  the  plaintiff  claims  title  and  right  of  possession  of 
said  premises  under  a  certain  pretended  tax  deed,  by  which  said 
premises  were  pretended  to  be  conveyed  to  him  by  the  county 

of   for  the  non-payment  of  taxes  thereon,  which  deed 

bears  date,  and  was  in  fact  executed  on  the day  of ,. 

19 . .  ,  atid  recorded  in  the  office  of  the  register  of  deeds  of  said 

county  of on  the day  of ,  19 . .  ,  more  thaa 

three  years  before  the  commencement  of  this  action. 

III.  That  the  said  plaintiff  has  not  been  in  the  actual  pos- 
session of  said  premises  described  in  the  complaint,  nor  any  part 
thereof,'  for  three  successive  years  during  the  five  years  next 
after  the  recording  of  such  deed. 

IV.  That  the  defendant  has  been  the  owner  of  said  premises 
ever  since  and  for  a  long  time  prior  to  the  execution  of  said 
deed  under  which  the  plaintiff  claims,  and  he,  the  defendant,  has. 
been  during  all  of  such  time  in  the  [actual  and]  continued  pos- 
session of  said  premises  as  such  owner. 
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DEFENSES  IN  ACTIONS  AGAINST  OFFICERS  OR  STOCK- 
HOLDERS OF  CORPORATIONS. 


1668.  Denial  that  defendant  was 
an  officer  or  stockholder 
of  corporation. 


1668. 


1669.  Denial  of  recovery  of  Judg- 
ment against  corporation. 


Denial  that  defendant  was  an  officer  or  stockholder  of 
corporation. 

The  defendant  denies  that  at  the  times  named  in  the  com- 
plaint, or  at  any  time  since  the  ....  day  of ,  19 . .  ,  he 

was  a  director  [or  stockholder]  in  the  [name  corporation],  or 
has  in  any  way  managed  or  taken  part  in  the  management  of  the 
aifairs  of  said  corporation. 

1669.    Denial  of  recovery  of  judgment  against  corporation. 

The  defendant  alleges  that  he  has  no  knowledge  or  informa- 
tion sufficient  to  form  a  belief  that  the  plaintiff  recovered  against 
the  company  the  judgment  mentioned  in  the  complaint;  or  that 
there  existed  any  indebtedness  of  said  company  to  said  plaintiff 
for  the  amount  of  said  alleged  judgment,  or  any  part  thereof, 
or  that  an  execution  was  issued  on  said  judgment,  or  was  re- 
turned unsatisfied,  or  that  said  judgment,  or  any  part  thereof, 
remains  unsatisfied. 
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CHAPTER   CXIX. 

DEFENSES  IN  ACTIONS  OF  DIVORCE. 


1670.  General  denial. 

1671.  Denial  of  adultery. 

1672.  Condonation. 


1673.  Counter-claim     for     divorce 
for  plaintiff's  adultery. 


1670.  General  denial. 

The  defendant  admits  the  marriage  alleged  in  the  complaint, 
and  denies  each  and  every  other  allegation  of  said  complaint. 

1671.  Denial  of  adultery. 

The  defendant  denies  that  at  the  time  named  in  the  complaint, 
or  at  any  other  time,  he  committed  adultery  with  the  person 
named  in  said  complaint  [or  persons  named  in  said  complaint, 
or  with  either  of  them,  or  with  any  other  person] . 

1672.  Condonation. 

I.  The  defendant  alleges  that"  after  the  times  mentioned  in 
the  complaint,  and  before  tiis  action,  the  plaintiff  being  in- 
formed as  to  the  matters  therein  alleged,  freely  condoned  said 
alleged  adultery,  and  forgave  the  defendant  therefor  [and  freely 
cohabited  with  him] . 

II.  That  ever  since  such  condonation  the  defendant  has  been 
a  faithful  husband  to  the  plaintiff,  and  has  constantly  treated 
her  with  conjugal  kindness. 

1673.  Counter-claim  for  divorce  for  plaintiff's  adultery. 

Second.  For  a  second  defense  and  a  counter-claim  the  de- 
fendant alleges  [proceeding  as  in  forms  given  ifi  Chapter 
LZZVIII]. 

WHEEEFORE,  the  defendant  demands  judgment  [etc.,  as  in 
said  forms] . 
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CHAPTER   CXX. 

DEFENSES  IN  VARIOUS  EQUITABLE  ACTIONS. 


1674.  Denial  of  execution  In  cred- 

itors' action. 

1675.  Denial  of  residence  In  cred- 

itors' action. 

1676.  That  defendant  has  assets  In 

creditors'  action. 

1677.  Denial  of  possession  of  as- 

sets belonging  to  judg- 
ment-debtor in  creditors' 
action. 

1678.  Denial  that  conveyance  was 

fraudulent  in  creditors' 
action. 

1679.  Denial  of  errors  In  account 

stated. 

1680.  Denial  of  payment  or  tender 

in  action  for  specific  per- 
formance. 

1681.  Denial  of  readiness  to  con- 

vey in  action  for  specific 
performance^ 

1682.  Denial  of  title  in  action  for 

specific  performance. 

1683.  Denial     of     mortgage,      in 

mortgage  foreclosure. 

1684.  Extension   of  time  of   pay- 

ment, in  mortgage  fore- 
closure. 

1685.  Denial    of   having  assumed 


mortgage  in  mortgage- 
foreclosure. 

1686.  That   defendant,   having   an 

equity  of  redemption  in  a 
part  of  the  premises,  is  en- 
titled to  have  the  residue- 
sold  first,  in  mortgage 
foreclosure. 

1687.  Non-joinder  of  owner  of  eq- 

uity of  redemption,  in 
mortgage  foreclosure. 

1688.  Ratification  by  Infant  after 

coming  of  age. 

1689.  General  answer  of  Infant  or 

lunatic,  in  foreclosure, 
partition,  etc. 

1690.  By  trustee,  that  he  declines 

to  act. 

1691.  The   same,    with    denial    of 

having  acted. 

1692.  That    defendant   Is   a    bona 

fide  purchaser  without  no- 
tice of  Incumbrances. 

1693.  Disclaimer.  i 

1694.  That    the    term    is    not    ex- 

pired, in  action  to  dis- 
solve partnership. 

1695.  Overdrawing  done  by  plaint- 

iff's assent,  in  action  to 
dissolve  partnership. 


1674.  Denial  of  execution  in  creditors'  action. 

The  defendant  denies  that  any  execution  upon  the  said  judg- 
ment was  ever  returned  unsatisfied  in  whole  or  in  part  [or  was 
ever  issued  to  the  said  county]  before  this  action. 

1675.  Denial  of  residence  in  creditors'  action. 

The  defendant  denies  that  he  was,  at  the  time  mentioned  in 
the  complaint,  a  resident  of  the  county  to  which  execution  is 
alleged  to  have  been  issued ;  and  alleges  that  he  was  a  resident 

of county,  to  which  no^  execution  was  issued  before  this 

action. 
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1676.  That  defendant  has  assets  in  creditors'  action. 

The  defendant  alleges  that  the  defendant  [the  judgment- 
-debtor]  has,  and  at  the  commencement  of  this  action  had,  real 
property    [or  personal  property,  or  both],  in  the  county  of 

in  this  state,  liable  to  execution,  and  sufficient  in  value 

lo  satisfy  said  judgment,  to-wit  [designating  what] . 

1677.  Denial  of  possession  of  assets  belonging  to  judgment- 

debtor  in  creditors'  action. 

The  defendant  denies  that  lie  had,  at  the  commencement  of 
"this  action,  or  had  at  any  time  since,  property  of  the  defendant 
[debtor]  in  his  possession  or  under  his  control,  as  alleged. 

1678.  Denial  that  conveyance  was  fraudulent  in  creditors' 

action. 

The  defendant  alleges  that  upon  the  making  of  the  alleged 
assignment  [or  mortgage]  there  was  an  actual  and  continued 
change  of  the  possession  of  the  assigned  [or  mortgaged]  property 
from  the  said  [debtor]  to  the  [transferees]  who,  immediately 
after  the  execution  of  the  assignment  [or  mortgage]  took  actual 
and  exclusive  possession  of  the  property;  and  that  it  has  at  all 
times  since  the  assignment  [or  mortgage]  remained  in  their  ex- 
clusive possession  and  control. 

1679.  Denial  of  errors  in  account  stated. 

The  defendant  alleges  that  the  account  stated,  which  is  men- 
tioned in  the  complaint,  is  true  and  just  [except  as  to,  here 
specifying  any  admitted  error]  and  that  there  are  no  errors  or 
mistakes  in  the  stating  of  the  said  account,  as  alleged  [except  as 
aforesaid] . 

1680.  Denial  of  payment  or  tender  in  action  for  specific  per- 

formance. 

The  defendant  denies  that  the  plaintiff,  at  the  time  named 
in  said  complaint  or  at  any  other  time,  paid  or  tendered  to  the 
defedendant  any  part  of  [or  said  second  instalment  of]  the  said 
purchase-money  agreed. 

1681.  Denial  of  readiness  to  convey  in  action  for  specific  per- 

formance. 

The  defendant  denies  that  the  plaintiff  was  at  any  time  ready 
and  willing  to  convey  the  premises,  as  alleged;  but  [here  state 
refusal  or  inability,  according  to  the  fact,  as  it  would  be  stated 
in  an  action  for  damages  for  the  breach]. 
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1682.  Denial  of  title  in  action  for  specific  performance. 

The  defendant  alleges  that  the  plaintiff  was  not,  and  is  not, 
owner  in  fee  [or  otherwise,  according  to  the  compladnt]  of  the 
said  premises,  and  could  not,  nor  can  he  make  to  the  defendant 
a  good  and  sufScient  title  thereto,  free  and  clear  of  incumbrances 
[or  otherwise,  according  to  the  complaint] ;  but  on  the  contrary 
[setting  forth  incumbrances,  if  any] . 

1683.  Denial  of  mortgage,  in  mortgage  foreclosure. 

Defendant  denies  that  he  has  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  whether  the  defendant  [mortgagor] 
ever  executed  the  bond  and  mortgage  described  in  the  complaint, 
or  whether  the  defendant  [mortgagee]  ever  assigned  said  sup- 
posed bond  and  mortgage  to  the  plaintiff,  or  whether  he  is  now 
the  lawful  owner  or  holder  thereof. 

1684.  Extension  of  time  of  payment,  in  mortgage  foreclosure. 

The  defendant  denies  that  any  sum  was  due  the  plaintiff  at  the 
time  of  the  commencement  of  this  action  or  is  now  due  upon  the 
note  and  mortgage  set  forth  in  the  complaint,  and  on  the  con- 
trary thereof  alleges  that  on  the  ....  day  of ,  19 . .  ,  the 

said  plaintiff,  for  a  valuable  consideration  to  him  paid  by  the 
defendant,  contracted  and  agreed  with  the  defendant  that  the 
time  for  the  payment  of  the  principal  sum  named  in  said  note 
should  be  extended  from  [date]  until  [date  of  extension]  which 
said  agreement  of  extension  is  still  in  force. 

1685.  Denial  of  having  assumed  mortgage  in  mortgage  fore- 

closure. 

I.  The  defendant  denies  that  the  defendant  [mortgagor] 
ever  executed  or  delivered  any  deed  or  conveyance  of  the  prem- 
ises described  in  the  complaint  to  this  defendant  [except  as  here- 
inafter admitted,  or  that  this  defendant  ever  accepted  said  sup- 
posed deed,  or  entered  into  possession  of  said  premises,  or  ever 
in  any  manner  whatever  assumed  or  agreed  to  pay  the  mortgage 
set  forth  in  the  complaint. 

II.  The  defendant  alleges  that  the  defendant   [mortgagor] 

being  indebted  to  this  defendant  in  about  the  sum  of 

dollars  executed  at and  procured  to  be  recorded  in  the 

month  of ,  19 . .  ,  without  the  knowledge  or  assent  of  this 

defendant,  a  deed  of  the  premises  described  in  the  complaint, 
which  deed  is  recorded  in  book  ....  of  conveyances,  page  . . . .  , 

in  the  office  of  the of  the  county  of That  said 

deed  never  was  delivered  to  this  defendant,  nor  was  any  copy 
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thereof,  nor  was  it  ever  accepted  by  him,  nor  did  he  ever  execute 
it,  or  agree  or  consent  to  it  in  any  manner  whatsoever,  nor  did 
he  ever,  in  any  manner,  by  said  deed  or  otherwise,  agree  or  as- 
sume to  pay  the  incumbrances  on  said  property,  or  any  of  them, 
nor  was  he  cognizant  of  the  terms,  or  character,  or  contents  of 

said  deed,  until  the day  of ,  19-  • ;  and  that  he  then 

rejected  and  refused  to  accept  said  deed. 

III.  Defendant  further  says,  that  said  deed  was  executed 
by  said  [mortgagor]  to  this  defendant,  as  he  is  informed  by 
said  [mortgagor]  and  believes,  for  the  purpose  of  securing  said 
indebtedness  of  said  [mortgagor]  to  this  defendant;  that  there 
was  no  consideration  whatsoever  for  the  insertion  in  said  deed, 
of  the  clause  providing  that  this  defendant  assumed  and  agreed 
to  pay  the  incumbrances  therein  specified,  or  that  he  took  sub- 
ject thereto;  that  said  clause  was  inserted  by  mistake;  that  im- 
mediately upon  this  defendant's  being  cognizant  of  said  deed, 
and  before  the  commencement  of  this  action,  being  on  the  . : . . 
day  of ,  19. .  ,  he  procured  from  the  defendant  [mort- 
gagor] and  the  defendant  [mortgagor]  executed  to  this  defend- 
ant, under  his  hand  and  seal,  a  release,  whereby  he  discharged 
and  released  him  from  any  assumption  of  said  mortgage,  which 
said  release  was  duly  recorded  in  book  ....   of  Conveyances, 

page in  the  office  of  said on  the  ....  day  of , 

19.. 

1686.  That  defendant,  having  an  equity  of  redemption  in  a 
part  of  the  premises,  is  entitled  to  have  the  residue 
sold  first,  in  mortgage  foreclosure. 

I.  That  after  the  making  of  the  mortgage  mentioned  in  the 
complaint,  and  which  the  plaintiff  seeks  to  foreclose,  said  [mort- 
gagor] conveyed  to  this  defendant  a  part  Of  the  mortgaged  prem- 
ises for  a  valuable  consideration,  by  deed  bearing  date  on  the 

day  of ,  19 . .  ,  and  recorded  on  the  ....  day  of 

,  19. . ,  in  book of  Conveyances,  page ,  in  the 

office  of  the of  the  county  of which  said  portion 

of  the  mortgaged  premises  are  described  as  follows  [copy  of  de- 
scription] . 

II.  [That  after  the  aforesaid  conveyance,  the  said  [mort- 
gagor] conveyed  the  residue  of  said  premises  to  the  defendant 
W....  X....] 

"WHEREFORE  the  defendant  demands  that  if  a  foreclosure 
be  adjudged,  all  of  said  premises  not  so  conveyed  to  this  defend- 
ant be  sold  first;  and  that  the  premises  so  conveyed  to  this  de- 
fendant be  not  sold,  unless  a  sale  thereof  should  be  necessary  to 
satisfy  deficiency  arising  after  the  sale  of  such  residue. 
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1687.  Non-joinder  of  owner  of  equity  of  redemption,  in  mort- 

gage foreclosure. 

I.  That  after  the  making  of  the  mortgage  in  the  complaint 
described,  and  before  this  action,  the  defendant  X . . . .  ,  being 
seized  of  the  premises,  by  his  deed  under  his  hand  and  seal, 

dated  on  the day  of ,  19-  •  ,  duly  conveyed  the  same 

to  one  M. . . .  N. . . .  ,  subject  to  said  mortgage. 

II.  That  said  M N. . . .  is  still  living  at ,  and  is 

now  the  owner  of  the  equity  of  redemption  in  said  premises. 

1688.  Ratification  by  infant  after  coming  of  age. 

I.  That  said  [infamt]  after  the  making  of  said  deed,  attained 
the  age  of  twenty-one  years. 

II.  That  thereupon   [or  afterwards],  and  on  or  about  the 

day  of ,  19 . .  ,  and  before  this  action,  he  assented 

to,  and  ratified  and  confirmed  the  same,  with  full  knowledge  of 
the  facts. 

1689.  General  answer  of  infant  or  lunatic,  in  foreclosure,  parti- 

tion, etc. 

This  defendant,  answering  by  his  said  guardian,  says  that  he 
is  a  stranger  to  all  and  singular  the  matters  and  things  in  the 
complaint  in  this  action  set  forth,  and  that  he  is  an  infant  under 
the  age  of  twenty-one  years  [or,  a  lunatic  duly  adjudged  to  be 

such  by on  the  ....  day  of ,  19 . .  ]   and  claims 

such  interest  in  the  premises  as  he  is  entitled  to ;  and  he  submits 
his  rights  and  interests  in  the  matters  in  question  in  this  action 
to  the  protection  of  the  court. 

1690.  By  trustee,  that  he  declines  to  act. 

Admits  that  he  declines  to  act  in  the  trusts  of  said  settlement, 
and  is  desirous  of  being  discharged  therefrom.  Defendant  fur- 
ther says,  that  he  is  ready  to  convey  and  release  said  trust-prem- 
ises to  the  plaintiff,  and  to  such  new  trustee  as  may  be  appointed 
by  the  court,  on  being  indemnified  in  that  behalf,  and  paid  all  his 
costs  and  expenses. 

1691.  The  same,  with  denial  of  having  acted. 

I.  The  defendant,  admitting  that  said  [testator]  left  the  will 
described  in  the  complaint,  says  that  he  absolutely  refused  to 
accept  or  intermeddle  with  said  trust,  or  in  any  way  concern 
himself  therein, 

II.  He  further  says  that  he  never  entered  on  said  trust-estate, 
or  received  any  of  the  rents  and  profits  thereof. 
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III.  That  M....  N. ...,  who  has  received  said  rents  and 
profits,  had  no  power  or  authority  from  this  defendant  to  do  so, 
and  never  accounted  to  this  defendant  therefor. 

IV.  That  this  defendant  is  desirous  and  ready  to  be  dis- 
charged from  said  trust,  and  to  do  any  act  the  court  shall  direct 
for  that  purpose,  he  being  indemnified  and  having  his  costs. 

1692.  That  defendant  is  a  bona  fide  purchaser  vrithout  notice 

of  incumbrances. 

I.  That  on  the  ....  day  of ,  19 . .  ,  M N was, 

or  pretended  to  be,  the  owner  in  fee-simple  of  the  lands  and 
premises  described  in  the  complaint,  free  from  all  incumbrances ; 
and  he  then  was  in  the  actual  possession  thereof. 

II.  That  the  defendant,  believing  the  said  M N to 

be  the  owner  of  said  premises,  on  that  day  agreed  with  him  for 

the  purchase  thereof  in  fee-simple,  for  the  price  of   

dollars;  whereupon  the  said  M N conveyed  the  said 

premises  to  this  defendant,  by  his  deed,  dated  on  the day 

of ,  19 . .  ,  which  deed  contained  a  covenant  on  the  part 

of  said  M N. . . .  that  he  was  absolutely  seized  of  said  prem- 
ises, and  that  the  same  were  free  from  all  incumbrances. 

III.  That  said  sum  of   dollars  was  actually  paid 

by  this  defendajit  to  said  M N [at  the  time  of  the  date 

of  said  deed]. 

IV.  That  this  defendant  had  not,  at  or  before  the  time  of  the 
said  conveyance,  or  of  the  said  payment  of  the  purchase-money, 
any  notice  whatsoever,  either  express  or  implied,  of  the  said 
mortgage  now  claimed  by  the  plaintiff,  or  of  any  other  incum- 
brance whatsoever  that  affected  the  said  premises. 

V.  That  at  the  time  of  said  conveyance  and  payment  the 

said  mortgage  had  not  been  recorded  in  the  office  of  the 

for  the  county  of [being  the  county  tvherein  said  lands 

are  situated] ,  nor  was  the  same  recorded  until  the  ....  day  of 

,  19 . .   [or,  nor  has  the  same  ever  been  recorded  in  said 

office] . 

1693.  Disclaimer. 

The  defendant  alleges  that  he  disclaims  all  right,  title,  and 
claim  to  any  estate  of  inheritance  or  of  freehold  in  the  premises 
described. 

1694i    That  the  term  is  not  expired,  in  action  to  dissolve  part- 
nership. 
Denies  that  the  partnership  between  him  and  the  plaintiff 
«et  forth  in  the  complaint,  was  upon  the  terms,  and  according 
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to  the  stipulations,  agreements,  and  covenants  alleged  by  plaint- 
iff in  his  said  complaint ;  but,  "n  the  contrary  thereof,  defendant 
alleges  and  states  that  said  partnership  was  formed,  and  entered 
into,  and  carried  on,  under  and  in  pursuance  of  a  written  agree- 
ment and  articles  of  copartnership  between  him  and  said  plaint- 
iff; a  copy  of  which  is  hereto  annexed,  and  forms  part  of  this 
answer,  showing  that  the  time  for  the  continuance  of  said  copart- 
nership is  yet  unexpired,  which  agreement  has  never  been  altered 
or  varied  in  writing  or  by  parol;  and  that  the  copartnership 
formed  and  carried  on  in  pursuance  thereof,  is  the  same  set  forth 
and  alleged  in  said  complaint. 

1695.  Overdrawing  done  by  plaintiff's  assent,  in  action  to  dis- 
solve partnership. 
Denies  each  and  every  allegation  set  forth  in  the  [third  sep- 
arate cause  of  action  in]  said  complaint,  relative  to  the  alleged 
misconduct  of  defendant,  and  his  alleged  acts  and  doings  in  the 
management  of  the  said  partnership  business,  except  the  allega- 
tion of  his  drawing  out  from  the  funds  of  said  copartnership 
more  than  his  portion  of  the  profits  thereof,  to-wit,  the  sum  of 

dollars — and  investing  the  same  in,  etc.,  etc ;  and  as 

to  such  allegation,  defendant  alleges  and  states  that  it  was  done 
with  the  fuU  knowledge  of  said  plaintiff,  and  with  his  approba- 
tion and  express  assent. 
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counter-CTjAims,  formal  parts. 

1696.  General  form. 

1697.  Defenses  and  counter-claims,  pleaded  together. 

1696.  General  form. 

The  defendant  [naming  him,  if  he  is  one  of  several,  answering 
separately],  by  M N ,  his  attorney,  answering  the  com- 
plaint herein,  for  a  counter-claim  [to  the  first  cause  of  action] 
alleges : 

That  on  the day  of ,  19-  •  ,  and  before  the  com- 
mencement of  this  action,  the  plaintiff  became,  and  still  is,  in- 
debted to  this  defendant  upon  an  account  [etc.,  or  otherwise, 
stating  cause  of  action  as  if  in  a  complaint] . 

WHEREFORE,  etc.  [demand  for  judgment  as  in  a  com- 
plaint] . 

1697.  Defenses  and  counter-claims,  pleaded  together. 

The  defendant  [naming  him,  if  he  is  one  of  several,  answering 
separately],  by  M. ...  N his  attorney,  answering  the  com- 
plaint herein : 

First.    For  a  first  defense  thereto  alleges,  etc. 

Second.  For  a  second  defense,  said  defendant  alleges,  etc., 
etc. 

Third.  For  a  counter-claim  thereto,  said  defendant  alleges 
[here  set  forth  cause  of  action  as  in  a  complaint] . 

Fourth.  For  a  second  counter-claim  thereto,  said  defendant 
alleges,  etc. 

WHEREFORIJ,  etc.  [demand  for  judgment  as  in  a  com- 
plaint] . 
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REPLIES;   FORMAL  PARTS. 


1698.  General  form  CWisconsin). 

1699.  The  same,  interposing  both 

denial  and  new  matter  in 
defense  (Wisconsin). 

1700.  Reply  of  statute  of  limita- 

tions (Wisconsin). 

1701.  Reply  In  states  where  new 

defensive  matter  must  he 


replied    to    as    well    aa 
counter-claims. 

1702.  The    same,    where    answer 

contains  both  denials  and 
new  matter. 

1703.  The    same,    where    answer 

contains   both   a    defense 
and  a  counter-claim. 


1698.  General  form  (Wis.  Stats.  1898  sec.  2661). 

The  plaintiff,  replying  to  the  coiinter-claim  contained  in  the 
answer  of  the  defendant  [or,  the  first,  or  other  counter-claim  con- 
tained in  the  answer  of  the  defendant],  alleges  [or  denies,  etc., 
■continuing  as  in  an  answer  to  a  complaint] . 

1699.  The  same ;  interposing  both  denial  and  new  matter  in 

defense  (Wisconsin). 

The  plaintiff,  replying  to  the  answer  of  the  defendant  W. . . . 
X herein,  as  to  the  [first]  counter-claim. 

First.  Denies  each  and  every  allegation  of  the  answer  re- 
specting the  same. 

Second.  For  a  second  defense  to  said  counter-claim  the  plaint- 
iff alleges: 

That  at  the  time  alleged  in  the  complaint  as  the  time  of  the 
making  of  the  supposed  note  therein  mentioned,  this  plaintiff 
was  an  infant  under  the  age  of  twenty-one  years,  to-wit,  of  the 
age  of  ....  years  [or  stating  other  defense,  as  if  in  an  answer 
to  a  complaint] . 


1700.    Reply  of  statute  of  limitations  (Wisconsin). 

The  plaintiff  alleges  that  the  said  cause  of  action,  alleged  for  a 
■counter-claim  in  said  answer,  did  not  accrue  at  any  time  within 
....  years  next  before  the  commencement  of  this  action. 
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1701.  Reply  in  states  where  new  defensive  matter  must  be  re- 

plied to  as  well  as  counter-claims.^ 

The  plaintiff,  replying  to  the  defendant's  answer  herein,  de^ 
nies  each  and  every  allegation  therein  contained. 

[The  foregoing  is  to  be  used  where  the  answer  contcdns  de- 
fensive matter  only.] 

1702.  The  same,  where  answer  contains  both  denials  and  new 

matter. 
The  plaintiff,  replying  to  the  defendant's  answer  [or  to  the 
first  defense  contained  in  the  defendant's  answer]  herein,  denies 
each  and  every  allegation  contained  in  the  second  paragraph  of 
said  answer  [or  defense,  or  otherwise  clearly  specify  the  part  of 
the  answer  containing  new  matter]  and  alleges  [set  forth  new 
matter  in  avoidance,  as  in  an  answer] . 

1703.  The  same ,  where  answer  contains  both  a  defense  and  a^ 

counter-claim. 

The  plaintiff,  replying  to  the  defendant's  answer  [or,  to  the 
first  defense  stated  in  the  defendant's  answer]  herein, 

I.  Denies  [specify  new  matter  in  answer  which  is  denied] . 

II.  Alleges  that  [set  forth  new  matter  in  avoidance  as  in  an 
answer] . 

As  to  the  [first]  counter-claim  in  said  answer  contained,  the 
plaintiff,  for  a  first  defense, 

I.  Denies  each  and  every  allegation  thereof  [or  plead  specific 
denial  of  particular  facts] . 

II.  For  a  second  defense  to  said  counter-claim,  alleges  that 
[here  state  new  facts,  as  in  an  answer] . 

1  In  Minnesota,  Iowa,  and  Ne-  kota,  defensive  matter  In  the  an- 
braska  Dew  matter  set  up  in  the  swer  is  not  required  to  be  replied 
answer,  as  well  as  a  counter-  to,  unless  the  court  orders  a  reply- 
claim,  is  reguired  to  be  met  by  a  to  new  matter  in  the  answer,  con- 
reply.  Minn.  Rev.  Laws  1905  sec.  stituting  a  defense  by  way  of 
4134;  Iowa  Code  sees.  3576,  3577;  avoidance.  N.  Dak.  Rev.  Codes 
Cobbey's  Ann.  Stats,  of  Nebr.  sec.  sec.  5277;  S.  Dak.  Rev.  Codes  C.  P. 
1111.    In,   North   and    South   Da-  sec.  130. 
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SUPPLEMENTAL  PLEADINGS. 

1704.  General  form  of  supplemental  pleading. 

1705.  Supplemental  complaint  in  a  creditor's  suit,  seeking  to  set  aside 

an  assignment  made  subsequent  to  the  original  complaint, 
which  alleged  that  defendants  intended  to  assign  with  prefer- 
ences, in  violation  of  an  agreement  with  the  plaintiffs,  and 
prayed  an  injunction. 

The  codes  generally  provide  that  either  party  may  be  allowed, 
on  terms,  to  make  and  serve  a  supplemental  pleading  alleging 
material  facts  occurring  after  the  former  pleading,  or  of  which 
the  party  was  ignorant  when  the  former  pleading  was  made. 
Wis.  Stats.  1898  see.  2687 ;  Iowa  Code  sec.  3641 ;  N.  Dak.  Rev. 
Codes  sec.  5301;  S.  Dak.  Rev.  Codes  C.  P.  seC.  154.  In  Min- 
nesota and  Nebraska  the  right  is  confined  to  statement  of  facts 
occurring  after  the  making  of  the  original  pleading.  Minn. 
Rev.  Laws  1905  see.  4137;  Cobbey's  Ann.  Stats,  of  Nebr.  sec. 
1149.  The  supplemental  pleading  does  not  take  the  place  of  the 
former  pleading,  nor  set  up  a  distinct  cause  of  action ;  it  simply 
alleges  certain  additional  facts  germane  to  the  original  cause  of 
action  or  defense. 

1704.  General  form  of  supplemental  pleading. 

[Title.] 

The  plaintiff  [or  defendant]  for  a  supplemental  complaint  [or 

answer]  herein,  pursuant  to  an  order  of  this  court,  dated , 

19. .  ,  alleges,  etc. 

[Or,  when  the  proposed  supplemental  complaint  is  served  with 
the  motion  for  leave] : 

The  plaintiff  [or  defendant]  for  a  proposed  supplemental 
complaint  [or  answer]  herein,  alleges,  etc.,  etc. 

1705.  Supplemental  complaint  in  a  creditor's  suit,  seeking  to 

set  aside  an  assignment  made  subsequent  to  the  origi- 
nal complaint,  which  alleged  that  defendants  intended 
to  assign  with  preferences,  in  violation  of  an  agree- 
ment with  the  plaintiffs,  and  prayed  an  injunction. 
[Title  of  the  cause,  naming  among  the  defendants  the  assignees 
now  joined  as  parties] . 

The  plaintiffs,  for  a  supplemental  complaint  herein  [pursuant 

to  an  order  of  this  court,  dated »  19-  •  ]  and  on  behalf  oi 

67  10")7 
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themselves,  and  all  the  other  creditors  of  M N &Co., 

entitled  under  the  original  complaint  to  come  in,  and  who  may 
come  in  and  contribute  to  the  expenses  of  this  suit,  complain 
and  allege: 

I.  That  on  the day  of ,  19 . .  ,  they  commenced 

their  action  in  this  court  against  the  defendants  [naming  the 
debtors]  by  the  service  of  a  summons  and  copy  of  complaint,  to 
which  complaint  the  plaintiffs  refer  as  if  the  same  were  'herein 
repeated,  and  as  part  of  this  supplemental  complaint. 

II.  That  an  injunction  was  granted,  pursuant  to  the  said 
complaint,  restraining  the  said  defendants  from  niaking  any 
assignment  or  disposition  of  the  property  owned  by  the  firm  of 
M. . . .  N. . . .  &  Co.,  in  the  month  of ,  19 . .  ,  or  the  pro- 
ceeds thereof.  That  at  the  time  of  service  of  the  said  summons 
and  complaint,  the  said  injunction  was  duly  served  on  all  the 
said  defendants. 

III.  That  after  the  service  of  the  said  injunction,  the  said 
defendants,  in  violation  thereof,  executed  an  assignment  to  the 
present  defendants   [naming  assignees]   of  all  the  property  of 

the  firm  of  M N &  Co.,  including  a  large  amount  of 

property  owned  by  the  said  firm  in  the  month  of ,  19 . .  , 

and  a  large  amount  of  the  proceeds,  of  other  property,  also  be- 
longing to  the  said  firm  in  the  said  month. 

IV.  That,  as  the  plaintiffs  are  informed  and  believe,  the 
said  [assignees]  had  notice  of  this  action  and  of  the  s^id  injunc- 
tion at  the  time  of  the  execution  and  delivery  of  the  said  assign- 
ment. 

V.  That,  as  the  plaintiffs  are  informed  and  believe,  the  said 
assignment  was  upon  some  trust  for  the  payment  of  creditors 
of  the  said  firm,  with  certain  preferences  to  a  large  amount* to 
a  part  of  their  creditors,  not  including  the  plaintiffs,  and  in  vio- 
lation of  the  agreement  alleged  in  the  said  original  conjiplaint ; 
and  the  property  thus  assigned  is  not  sufficient  to  pay  the  debts 

which  the  said  firm  owed  in  said  month  of last,  and  still 

remaining  unpaid. 

VI.  That  the  said  [debtors]  have  recently,  in  the  most  public 
manner,  stated  that  they  owed,  at  the  time  of  their  failure  in 

last,  three  millions  of  dollars,  two  millions  of  which  they 

claim  to  have  satisfied;  they  also  as  openly  state  their  losses  in 
disposing  of  a  portion  of  their  stock  of  goods,  and  their  store 
expenses,  and  expenses  in  making  collections,  at  six  hundred 
thousand  dollars  since  their  failure  in last,  and  the  plaint- 
iffs believe  and  insist  that  there  has  been  an  unwarrantable 
sacrifice  of  their  best  assets. 
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VII.  That,  as  the  plaintiffs  are  informed  and  believe,  the 

said  firm,  and  all  the  members  thereof,  were,  in   last, 

when  they  obtained  the  extension  mentioned  in  the  original  com- 
•plaint,  and  have  ever  since  been,  largely  insolvent. 

VIII.  That  it  was  a  condition  of  the  said  extension  that  all 
the  creditors  of  the  said  firm  should  come  into  it,  and  the  ex- 
tension given  by  the  plaintiffs  was  upon  that  condition;  but  in 
fact  only  about  one-third  of  the  creditors  did  come  into  it,  and 
this  fact  was  concealed  from  the  plaintiffs;  they  received  the 
extended  notes  on  the  faith  of  the  extension  having  been  agreed 
to  by  all  the  creditors. 

IX.  That  if  the  said  assignment  is  carried  into  effect,  the 
plaintiffs  will  receive  as  their  dividend  not  more  than  fifty  per 
cent,  of  their  demands,  as  they  are  informed  and  believe.  The 
said  [assignees]  are  not  of  sufficient  pecuniary  responsibility  or 
business  experience  to  be  intrusted  with  so  large  an  amount  of 

property;  the  said  0 P....  was  formerly  a  clerk  of  the 

said  M N «&  Co.,  and  the  said  Q N. . . .  is  a  son  of 

M. .'. .  N. .. .  and,  as  the  plaintiffs  believe,  will  be  entirely  un- 
der the  control  and  direction  of  said  M. . . .  N. . . .  ,  and  the  said 
assignment  is  merely  a  cover  to  enable  the  said  M. . . .  N. . . .  to 
keep  the  property  in  his  own  possession. 

WHEREFORE,  the  plaintiffs  demand  judgment  as  in  the 
original  complaint  demanded,  and  that  the  said  garnishment  be 
set  aside,  that  the  property  assigned  be  delivered  to  a  receiver, 
and  distributed  equally  among  all  the  creditors  of  M. . . .  N. . . . 

&  Co.  who  were  such  in last ;  and  that  in  the  mean  time 

the  defendants  be  restrained  by  injunction  from  disposing  of 
any  of  the  said  assigned  property. 


CHAPTER  CXXIV. 


PROCEEDINGS   TO   COMPEL   SERVICE   OP   ACCOUNTS 
AND    BILLS    OP    PARTICULARS. 


1706.  Demand  for  copy  of  account. 

1707.  Affidavit    for    extension    of 

time  to  plead,  pending  de- 
livery of  copy  of  account 

1708.  Order     extending     time     to 

plead,  pending  service  of 
copy  of  account. 
1T09.  Demand  for  copy  of  bill  of 
particulars. 

1710.  Affidavit    by    defendant    on 

■which  to  base  motion  for 
bill   of  particulars. 

1711.  Order  to  furnish  bill  of  par- 

ticulars. 


1712. 


1713. 


1714. 


Affidavit  to  obtain  further 
bill  of  particulars. 

Order  for  further  bill  of  par- 
ticulars. 

Copy  of  account  or  bill  of 
particulars  to  be  f  u  r- 
nished. 
1715.  Notice  of  motion  to  preclude 
party  from  giving  evi- 
dence of  account  or  bill  of 
particulars. 

Order  precluding  plaintiff 
from  giving  evidence  on 
trial. 


1716. 


In  actions  brought  to  recover  upon  accounts  lor  goods  sold 
or  labor  performed,  the  defendant  may  demand  that  a  copy  of 
the  account  be  served  upon  him  if  it  be  not  incorporated  in  or 
attached  to  the  complaint.  Wis.  Stats.  1898  sec.  2672;  Minn.. 
Rev.  Laws  1905  sec.  4151;  N.  Dak.  Rev.  Codes  sec.  5282; 
S.  Dak.  Rev.  Codes  C.  P.  sec.  135.  In  Iowa  and  Nebraska  the 
statutes  require  the  account  to  be  attached  to  the  complaint,  and 
if  it  be  not  attached  the  complaint  is  demurrable  in  Iowa,  and 
subject  to  motion  to  compel  the  plaintiff  to  attach  a  copy  to 
the  complaint  in  Nebraska.  Iowa  Code  sees.  3623,  3561;  Cob- 
bey's  Ann.  Stats,  of  Nebr.  sec.  1124;  Bank  v.  Engelbrecht,  58 
Nebr.  639  s.c.  79  N.  W.  556. 

The  sections  above  cited  from  the  Statutes  of  Wisconsin, 
North  Dakota,  and  South  Dakota,  are  substantially  identical, 
and  provide  further  that  "the  court  may  in  all  cases  order  a 
bill  of  particulars  of  the  claims  of  either  party  to  be  fur- 
nished," and  by  Rule  XVI  C.  C.  Rules  Wis.,  the  court  may 
also  grant  such  modification  of  the  time  for  service  of  answer, 
demurrer  or  reply  as  the  granting  of  the  order  may  render  nec- 
essary. The  Minnesota  Statute  does  not  contain  the  general 
clause  just  noted  in  Wisconsin,  North  Dakota  and  South  Dakota, 
and  it  is  held  in  that  state  that  a  bill  of  particulars  may  only 
be  demanded  in  an  action  on  account,  and  that  in  other  actiona. 
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the  remedy  is  by  motion  to  make  the  complaint  more  definite  and 
certain.  Comm'rs.  v.  Am.  Loan  &  T.  Co.,  75  Minn.  489  s.c.  78 
N.  W.  113. 

With  slight  alterations  the  forms  in  this  Chapter  may  be 
readily  adapted  for  use  by  the  plaintiff  in  case  he  Ibe  entitled 
to  demand  a  copy  of  the  account  or  bOl  of  particulars  upon 
which  defendant's  counter-claim  is  based. 

1706.  Demand  for  copy  of  account. 

[Title.] 

SIR:  You  are  hereby  required  to  deliver  to  me,  within  ten 
days  after  service  hereof  on  you,  a  copy  [or,  if  complaint  be 
verified,  a  verified  copy]  of  the  account  alleged  in  the  complaint 
in  this  action. 

Dated ,19.. 

G. . . .  H. . . . 
Defendant's  Attorney. 

ToB P , 

Attorney  for  Plaintiff. 

1707.  Affidavit  for  extension  of  time  to  plead,  pending  de- 

livery of  copy  of  account 

[TitU.] 
[Venue.] 

6. . . .  H. . . .  ,  being  first  duly  sworn,  say^  that  he  is  the  at- 
torney for  the  defendant  in  this,  action ;  that  the  same  was  com- 
menced by  the  service  of  a  summons  and  complaint,  on  the 

day  of ,  19 . .  ,  and  is  brought  to  recover  the  sum-  of 

dollars  alleged  to  be  due  from  the  defendant  to  the 

plaintiff  upon  account  for  goods  sold  [or  othenvise  state  what 
action  is  brought  for] ;  that  the  items  of  said  alleged  account 

are  not  set  forth  in  said  complaint,  and  on  the   day  of 

19 :  •  J  this  affiant  served  a  written  demand  on  the  plaint- 
iff's  attorney,  of  which  demand  a  copy  is  hereto  annexed  and 
made  part  hereof ;  that  said  account  has  not  yet  been  served  on 
this  affiant;  that  the  time  for  answering  the  said  complaint  ex- 
pires on  the day  of ,  19 . .  ,  and  that  the  affiant  is 

unable  to  prepare  the  answer  to  said  complaint  without  ^said 
account ;  that  the  defendant  has  instructed  this  affiant  to  prepare 
an  answer,  and  has  expressed  to  affiant  a  purpose  in  good  faith 
to  defend  the  action,  and  from  a  statement  of  the  case  in  this 
action  made  by  the  defendant  to  him,  the  affiant  verily  believes 
that  the  defendant  has  a  good  and  substantial  defense  upon  the 
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merits  to  the  cause  of  aetion  set  forth  in  the  complaint,  or  to 
some  part  thereof. 

G....  H.... 

[Jurat.] 

1708.  Order  extending  time  to  plead,  pending  service  of  copy 

of  account. 

[Title.] 

On  reading  and  filing  the  affidavit  of  L. . . .  M. . . .  hereto  an- 
nexed, and  the  complaint  in  this  action,  and  on  motion  of  G. . . . 
H. . . .  ,  attorney  for  the  defendant, 

OEDERBD  that  the  time  for  answering  the  complaint  herein 

be  extended  for days  after  the  plaintifE  shall  have  delivered 

to  the  defendant's  attorney  a  copy  of  the  account  referred  to  in 
said  complaint. 

And  meanwhile  let  all  proceedings  herein,  on  the  part  of  the 
plaintiff,  be  stayed. 

Dated ,19..  J....  K.... 

Circuit  Judge. 
[Or  other  proper  officer.] 

1709.  Demand  for  copy  of  bill  of  particulars. 

[Title.] 

SIR:  You  are  hereby  required  to  serve  upon  me  within  ten 
days  a  bill  of  particulars  of  the  plaintiff's  claim  in  this  action, 
showing  the  names  and  amounts  of  the  various  articles  of  mer- 
chandise alleged  to  have  been  sold  by  the  plaintiff  to  the  defend- 
ant, with  dates  and  prices  thereof,  and  all  payments  or  credits 
upon  the  same.  [Or,  the  various  items  of  damage  which  the 
plaintiff  claims  to  have  sustained  by  reason  of  the  alleged  wrofig- 
ful  acts  of  the  defendant;  ,or,  the  amount,  nature  and  kind  of 
services  which  the  plaintiff  claims,  and  the  value  of  the  same 
by  items,  with  the  date  when  each  item  was  rendered;  or,  the 
various  breaches  of  the  bond  named  in  the  complaint;  or,  the 
particular  goods  or  property  claimed  to  have  been  cpnverted  by 
the  defendant,  by  items,  with  the  date  of  the  alleged  conversion 
of  each  item  and  the  value  thereof ;  or,  the  particular  sales  which 
the  plaintiff  lost  by  reason  of  the  defendant's  alleged  libelous 
statement,  and  the  profits  lost  on  each  sale,  with  the  names  of  the 
persons  whose  custom  is  alleged  to  have  been  lost,  and  the  times 
when  and  places  where  such  loss  occurred.] 

Dated ,19.. 

%jr«  •  •  •   XL  •  •  ■  • 

To  E F Esq., 

Plaintiff's  Attorney. 
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1710.    Affidavit  by  defendant  on  which  to  base  motion  for  bill 

of  particulars. 
[Title.] 
[Venue.] 

C D . . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  this  action. 

That  the  complaint  herein  was  served  on  the  ....  day  of 
,19.. 

That  the  cause  of  action  therein  stated  is  for  [here  state  what] 
and  is  alleged  in  general  terms,  and  fails  to  state  the  particulars 
of  the  plaintiff's  claim. 

That  the  defendant,  on  the day  of ,  19 . .  ,  made 

demand  in  writing  on  the  plaintiff  that  he  deliver  a  bill  of  par- 
ticulars of  his  claim ;  a  copy  of  which  demand  is  attached  hereto 
and  marked  "Exhibit  A;"  that  notwithstanding  such  demand 
no  bill  of  particulars  has  been  served  on  or  furnished  to  the 
defendant. 

That  the  defendant's  purpose  is  to  defend  this  action  in  good 
faith,  and  he  is  ignorant  of  the  particulars  of  the  plaintiff's 
claim. 

That  he  has  a  valid  defense  to  the  whole  of  the  plaintiff's 
said  cause  of  action  [or,  to  a  part  of  the  said  plaintiff's  cause  of 
action,   specifying  what  part] ;  that  he  has  fully  and  fairly 

stated  the  case  in  this  action  to  his  counsel  G H Esq., 

who  resides  at and  that  upon  the  statement  thus  made 

he  is  advised  by  his  counsel  that  he  has  a  valid  and  substantial 
defense  to  said  action  in  whole  [or,  in  part  as  aforesaid] . 

That  it  is  necessary  and  material  to  his  said  defense  that  a 
bill  of  particulars  of  the  plaintiff's  said  claim  be  rendered,  as  he 
is  advised  by  his  said  counsel  after  such  statement  so  made,  and 
as  he  verily  believes. 

That  no  previous  motion  for  service  of  such  bill  of  particulars 
has  been  made,  and  that  the  time  for  answering  said  complaint 
will  expire ,  19 . .  ,  and  has  not  been  extended. 

That  this  affidavit  is  made  for  the  purpose  of  moving  for  an 
order  requiring  the  service  of  such  bill  of  particulars,  and  for  an 
extension  of  time  in  which  to  answer  said  complaint,  with  a  stay 
of  proceedings  during  such  time. 

G. .  •  •  D. . . . 
[Jurat.] 

1711.    Order  to  furnish  bill  of  particulars. 

[Title.] 

The  defendant's  motion  for  a  bill  of  particulars  of  the  plain^ 
iff 's  claim  coming  on  to  be  heard  on  the day  of , 
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19 . .  ,  and  on  reading  the  complaint,  the  affidavit  of  the  [defend- 
ant] and  [here  mention  other  papers  used  on  hearing],  G. . . . 
H....  attorney  for  defendant,  appearing  for  the  motion,  and 

B. . . .  F for  the  plaintiff'  opposing,  and  after  hearing  and 

being  advised  in  the  premises, 

ORDERED  that  within days  after  the  service  of  this 

order  on  his  attorney,  the  plaintiff  deliver  to  the  defendant's 
attorney  a  bill  of  particulars  [duly  verified],  of  the  demand  for 
which  this  action  is  brought,  stating  fully  [here  specify  what  the 
bill  shall  specially  state] ,  and — 

That  all  proceedings  herein,  on  the  part  of  the  plaintiff,  be 

stayed,  and  that  the  defendant  have days,  after  the  service 

of  such  bill,  in  which  to  answer  the  complaint,  and  that  he  re- 
cover ten  dollars,  the  costs  of  this  motion. 

Dated ,19.. 

J, . . .   K. . .  • 
Judge, 

1712.  Affidavit  to  obtain  further  bill  of  particulars. 

[Title.] 
[Venue.] 

C D. . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  this  action,  and  that  on  the day  of  , 

19. .  ,  the  plaintiff,  upon  defendant's  demand  [or,  upon  an  or- 
der so  requiring]  served  on  the  defendant's  attorney  herein  a 
copy  of  the  account  mentioned  in  his  complaint  [or,  a  bill  of  par- 
ticulars of  the  plaintiff's  demand  on  which  this  action  is  brought] 
which  copy  so  served  is  hereto  annexed. 

That  the  same  is  so  defective,  indefinite  and  insufficient  that 
the  defendant  is  unable  to  answer  the  same  [or,  to  go  to  trial 
thereon],  in  that  it  fails  to  state  the  dates  of  the  several  items 
of  the  account  [or  otherwise  specify  the  defects]  and  that  a  fur- 
ther and  more  specific  account  [or  bill  of  particulars]  is  abso- 
lutely necessary  in  order  to  enable  the  defendant  to  prepare 
his  answer  and  prepare  for  trial  for  the  following  reasons  [here 
state  reasons] . 

G. . . .  D. . . . 
[Jurat.] 

1713.  Order  for  further  bill  of  particulars* 

[Title.] 

Upon  the  affidavit  of  C. . . .  D. . . .  ,  and  upon  the  complaint 
herein  and  upon  [name  other  papers  if  any,  on  which  order  is 
based],  and  upon  motion  of  G....   H.,.,  ,  Esq.,  defendant's 
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attorney,  E P ,  Esq.,  plaintiff's  attorney  having  ap- 
peared in  opposition  thereto, 

ORDERED  that  the  plaintiff's  attorney  deliver  to  the  de- 
fendant's attorney,  within days  after  service  of  this  order, 

a  further  account  in  writing,  of  the  particulars  of  the  plaintiff's 
■demand  herein,  specifying  [here  point  out  particularly  the  de- 
fects to  be  supplied]. 

Ordered  further  [continue  with  order  for  stay,  etc.,  as  in  last 
preceding  order.] 

1714.  Copy  of  account  or  bill  of  paxticulars  to  be  famished. 
[Title.] 

To  G H ,  Esq., 

Defendant's  Attorney. 

TAKE  NOTICE  that  the  within  is  a  true  copy  of  the  account 
^nentioned  in  the  complaint  herein  [or,  a  true  bill  of  particu- 
lars of  the  plaiatiff's  demand  in  this  action]  as  demanded  by 
you. 

Dated ,19.. 

E....  F....y 
Plaintiff's  Attorney. 

[//  complaint  he  verified,  attach  verification  to  the  account  or 
ail,  as  follows] : 
[Venue.] 

A B. . . .  ,  being  first  duly  sworn,  says  that  he  is  the 

plaintiff  in  the  above  entitled  action,  and  that  the  foregoiug 
is  a  correct  account  [or,  biU  of  particulars]  of  the  plaintiff's 
claim  on  which  this  action  is  brought,  and  that  he  verily  believes 
it  to  be  true. 

J^m    •    a    •       JJ  •    •    •    ■ 

[Jurat.] 

1715.  Notice  of  motion  to  preclude  party  from  giving  evidence 

of  account  or  bill  of  particulars. 

[Title.] 

SIR:  Please  take  notice  that  upon  the  complaint  herein  and 
ihe  account  and  further  aeeount  [or,  biU  of  particulars  and  fur- 
ther biU  of  particulars]  heretofore  served  herein,  and  upon  the 

affidavit  of  L M ,  a  copy  of  which  is  hereto  annexed 

and  herewith  served  on  you,  the  defendant,  by  his  counsel,  will 
move  the  court,  at  the  next  regular  term  thereof,  at  the  court 

house  in  the of ,  in  said  county,  at  the  opening  of 

the  court  on  the day  of ,  19 . .  ,  or  as  soon  there- 
after as  counsel  can  be  heard,  for  an  order  hereiu  that  the  plaint- 
iff be  precluded  from  ^ving  evidence  on  the  trial  of  this  action, 
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of  the  matters  of  which  he  has  failed  and  refused  to  furnish  a 
sufficient  bill  of  particulars   [or,  account]  to-wit   [here  specify 
the  matters  sought  to  be  precluded] ,  and  for  such  other  order  or 
relief  as  the  court  may  grant  in  the  premises. 
Dated ,19.. 

\jr>   •   •   a       -L1  •   •   •   ■    y 

Defendant's  Attorney.. 

ToB F Esq., 

Plaintiff's  Attorney. 

1716.    Order  pfeclnding  plaintiff  from  giving  evidence  on  triaL 

[Title.] 

The  motion  of  the  defendant  for  an  order  precluding  the 
plaintiff  from  giving  evidence  of  certain  matters  therein  speci- 
fied, coming  on  to  be  heard  at  said  term  on  the  day  of 

,19..;  , 

On  reading  and  filing  the  affidavit  of  L M herein,. 

and  on  the  pleadings  and  [here  state  other  papers  used  in  the 
motion],  and  after  hearing  G H ,  attorney  for  the  [de- 
fendant] for  the  motion,  and  E. . . .  F. . . .  ,  plaintiff's  attorney 
in  opposition,  and  being  advised  in  the  premises : 

ORDERED  that,  upon  the  trial  of  this  action,  the  plaintiff 
be  precluded  from  giving  evidence  of,  or  in  support  of,  the  mat- 
ters of  which  he  has  failed  to  furnish  a  [further]  sufficient  ac- 
count [or,  bill  of  particulars]  as  required  herein,  to-wit  [here 
specify  the  matters  precluded],  and  that  the  plaintiff  have  tea 
doUars,  the  costs  of  this  motion. 

By  the  Court : 

L. . . .  M. . . . ,  Circuit  Judge. 


CHAPTER  CXXV. 

MOTIONS  RESPECTING  THE  PLEADINGS. 


1717.  Notice  of  motion  for  exten- 

sion of  time  to  answer. 

1718.  Affidavit    for    extension    of 

time  to  answer. 

1719.  Order     extending     time     to 

plead. 

1720.  Notice  of   motion   to  make 

pleading  more  definite  and 
certain. 

1721.  Order  thereon. 

1722.  Notice  of  motion  for  leave 

to  servfe  amended  plead- 
ing, copy  served  with  mo- 
tion. 

1723.  Notice   of  motion  for  leave 

to  amend,  amended  plead- 
ing not  served. 

1724.  Order   allowing   amended 

pleading. 

1725.  Notice  of  amended  pleading, 

when  copy  has  not  been 
served  With  the  motion. 

1726.  Order  giving  leave  to  amend 

formal  error. 

1727.  Notice  of  motion  to  amend 

complaint  by  striking  out 
co-plaintiffs,  and  making 
them  defendants. 

1728.  The  same,  by  adding  defend- 

ant 

1729.  The  same,  by  correcting  flo 

titious  name. 

1730.  Affidavit  to  obtain  leave  to 

correct  fictitious  name. 

1731.  Order  thereon. 

1732.  Affidavit    for    leave    to    file 

supplemental  complaint. 

1733.  The   same,   copy   of   supple- 

mental  pleading  served 
with  motion. 

1734.  Notice  of  motion  for  leave 

to  file  supplemental  com- 
plaint. 
Iv35.  Order  allowing  supplemental 
complaint. 


1736. 


1737. 


1738. 

1739. 
1740. 


1741. 


1742. 
1743. 

1744. 


174B. 


1746. 
1747. 


1748. 
1749. 


1750. 
1751. 
1752. 

1753. 

1754. 
1755. 
1756. 


Affidavit  on  application  to 
file  supplemental  answer. 

Order  granting  leave  to 
make  supplemental  an- 
swer. 

Notice  of  motion  to  compel 
reply. 

Order  thereon. 

Affidavit  on  motion  to  dis- 
miss for  failure  to  file 
complaint  and  pay  state 
tax   (Wisconsin) . 

Certificate  that  summons  Is 
not  filed,  nor  tax  paid 
(Wisconsin). 

Order  thereon   (Wisconsin). 

Notice  indorsed  on  pleading 
returned  for   irregularity.  , 

Notice  of  irregularity  in  re- 
spect to  one  of  several 
persons  pleading  together. 

Notice  of  motion  to  require 
attorney  to  receive  plead- 
ing. 

Order  thereon. 

Notice  of  motion  to  strike 
out  irrevelant,  redundant 
or  scandalous  matter. 

Order  thereon. 

Notice  of  motion  to  compel 
plaintiff  to  elect  between 
several  counts  setting  forth 
the  same  cause  of  action. 

Affidavit  for  same. 

Order  requiring  election. 

Notice  of  motion  to  strike 
out  answer. 

Affidavit  to  falsity  of  an- 
swer. 

Corroborative  affidavit. 

Order  thereon. 

Notice  of  motion  to  strike 
out  one  defense  as  sham, 
and  for  judgment  upon  the 
other  as  frivolous. 
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17t)7.  Notice  of  motion  for  judg- 
ment on  frivolous  plead- 
ing  (Wisconsin). 

J.758.  Order  striking  out  and  an- 
swer in  part  as  frivolous 
and  in  part  as  irrelevant 
(Wisconsin). 

1759.  Order  for  judgment  on  friv- 

olous pleading. 

1760.  The  same,  reserving  leave  to 

amend. 

1761.  Notice  of  motion  by  plaint- 


iff   for    judgment    on    the 
pleadings. 

1762.  Notice  of  application  for 
judgment  for  amount  ad- 
mitted by  answer  to  be 
due  (Wisconsin). 
,1763.  Notice  of.  motion  that  the 
defendant  satisfy  that  part 
of  the  plaintiff's  claim  ad- 
mitted to  be  just  (Wis- 
consin). 

1764.  Order  thereon. 


1717.    Notice  of  motion  for  extension  of  time  to  answer. 
[Title.] 

TAKE  NOTICE  that  on  the  affidavit  of  C D a 

copy  of  which  is  herewith  served,  and  upon  the  complaint  here- 
tofore served  and  filed,  the  undersigned  will  move  the  court,  at 

a  special  term  thereof  to  be  held  at on  the day  of 

,  19. .  ,  at o'clock  in  the  forenoon,  to  enlarge  the 

time  to  answer  herein  ....  days,  or  for  such  other  relief  as  may 
be  just. 

Dated '. .  ,  19..  G H 

Defendant's  Attorney. 

ToE....  F Esq., 

Plaintiff's  Attorney. 


1718.    Affidavit  for  extension  of  time  to  answer. 

[Title.] 
[Venue.] 
C D . . . .  ,  being  duly  sworn,  says :  « 

I.  That  he  is  the  defendant  in  the  above  entitled  action,  and 
intends  in  good  faith  to  defend  the  same. 

II.  That  he  has  fully  and  fairly  stated  the  case  in  this  cause 

to  G H ,  his  counsel  therein,  who  resides  in  the  village 

of [or,  at  No , street,  in  the  city  of ] , 

and  that  he  has  a  good  and  substantial  defense,  on  the  merits, 
to  the  whole  of  said  action,  as  he  is  advised  by  his  said  counsel, 
and  verily  believes.  [Or  if  the  defense  be  to  part  only,  state 
particularly  what  part]. 

III.  [State  excuse,  e.  g.,  thus] :  That  he  was  compelled  to 
leave  the  city  of in  which  he  resides,  on  bi^siness,  imme- 
diately after  being  served  with  the  summons  herein,  and  re- 
mained absent  for  two  weeks,  since  which  he  has  not  had  time 
to  instruct  his  counsel  concerning  his  answer  in  this  cause,  and 
that  ....   days  further  time  is  necessary  therefor.     That  th& 
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complaint  was  served  on  the day  of ,  19 . .  ,  and  the 

time  to  answer  expires  on  the day  of 19 . .  ,  and- 

no  extension  of  such  time  has  been  had  [or  if  any,  state  what] . 

^  C...  D.... 

[jMrat.] 

1719.  Order  extending  time  to  plead. 

On  the  annexed  affidavit  of  C. . . .  D. . . .  ,  and  upon  the  com- 
plaint herein, 

ORDERED  that  the  said  defendg,nt  have  . . .'.  days  additional 
time  \pr  until  the  ....  day  of ,  19. .]  to  answer  the  com- 
plaint herein. 

Dated ,  19 . . 

L M 

Judge. 

1720.  Notice  of  motion  to  make  pleading  more  definite  and 

certain. 

{Title.] 

SIR:  Please  take  notice  that  upon  the  [complaint]  hereto- 
fore served  in  this  action,  the  defendant,  by  his  counsel,  will 
move  the  court  at  the  next  regular  term  thereof,  to  be  held  at. 

the  court  house,  in  the  city  of on  the  ....  day  of , 

19. .  ,  at  the  opening  of  court  on  that  day,  or  as  soon  thereafter- 
as  counsel  can  be  heard,  for  an  order  requiring  the  complaint 
herein  to  be  made  more  definite  and  certain  in  this  respect,  to-wit- 
\h&re  state  the  respects  in  which  greater  definiteness  and  cer- 
tainty are  deemed  necessary] . 

Dated ,19.. 

G....  H.... 
Defendant's  Attorney.- 

To  E....  F....  ,  Esq., 
Plaintiff's  Attorney. 

1721.  Order  thereon. 

[Title.] 

The  motion  of  the  defendant  for  an  order  requiring  the  com- 
plaint herein  to  be  made  more  definite  and  certain  coming  on 
to  be  heard  before  the  court  on  the  ....  day  of ,  19 . . ; 

Upon  the  complaint  herein,  and  on  motion  of  G. . . .  H. . . .  ,, 
Esq.,  attorney  for  the  defendant, 

ORDERED,  that  the  plaintiff  make  his  complaint  herein  defi- 
nite and  certain  by  amendment,  by  showing  [here  state  the  re- 
spects in  which  it  is  to  6e  amended] ,  and  that  within  . .  i .  days- 
after  service  of  this  order  on  his  attorney,  he  serve  on  the  de- 
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fendant's  attorney  a  copy  of  the  complaint  as  amended,  and  pay 
ten  dollars,  the  costs  of  this  motion. 

By  the  Court: 

J K ,  Circuit  Judge. 

1722.  Notice  of  motion  for  leave  to  serve  amended  pleading, 

copy  served  with  motion. 

[Title.] 

TAKE  NOTICE  "that  upon  the  affidavit  of  C D , 

and  proposed  amended  answer  [or  other  pleading]  copies  of 
which  are  herewith  served,  and  upon  the  pleadings  served  in  this 
action,  the  undersigned  will  move  the  court,  at  a  special  term 

to  be  held  at in  the  city  of on  the day  of 

next,  at  ....  o  'clock  in  the  ....  noon,  for  leave  to  file 

and  serve  such  amended  answer  [or  other  pleading]  in  this  ac- 
tion, and  for  such  other  and  further  order  as  may  be  just. 
[Date.] 

G....  H.,.. 
Defendant's  Attorney. 
[Address.] 

[The  affidavit  on  which  the  motion  is  based  should  set  forth 
the  facts  which  are  relied  upon  to  excuse  the  defect  and  justify 
the  application  for  leave  to  a/mend.} 

1723.  Notice  of  motion  for  leave  to  amend,  amended  pleading 

not  served. 

[Title  of  the  cause.] 

TAKE  NOTICE  that  on  the  affidavit  of  C D ,  here- 
with served,  and  on  all  the  pleadings  and  proceedings  in  this 
action,  the  undersigned  will  move  the  court,  at  a  special  term 

thereof  to  be  held  at on  the  day  of ,  19 . .  ,  at 

o'clock  in  the  ....  noon,  *  for  leave  to  amend  his  com- 
plaint [or  other  pleading]  herein,  by  the  insertion  of  the  follow- 
ing clause  in  place  of  the  fifth  paragraph  thereof  [or  otherwise 
indicate  the  nature  of  the  amendment  sought  to  be  made] ,  or  for 
such  other  or  further  relief  as  may  be  just. 
[Bate.] 

G....  H.... 
Defendant's  Attorney. 
[Address.^ 

[The  better  practice  is  to  draw  the  proposed  pleading  a%d 
serve  same  with  the  motion,  as  indicated  in  the  last  preceding 
form.] 
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1724.    Order  allowing  amended  pleading. 
[Title.]  [At  a  special  term,  etc.] 

On  reading  and  filing  the  affidavit  of  C D [and  upon 

the  proposed  answer  heretofore  served,  and  upon  the  pleadings 
herein],  and  on  motion  of  Gr H for  plaintiff,  after  hear- 
ing E. . . .  F. . . .  [or,  no  one  appearing]  in  opposition : 

ORDERED,  that  the  defendant  have  leav€  to  *  serve  an  an- 
swer in  this  action,  amended  by  substituting,  for  the  fifth  para- 
graph of  the  original  answer,  the  words  "...,    ," 

within  ....   days  from  the  date  of  this  order,  on  payment  of 

dollars  costs  to  the  plaintiff  [and  that  plaintiff  have 

leave  to  demur  thereto  within  the  usual  time] . 

[Or  in  case  proposed  amended  pleading  has  teen  served  with 
the  motion]  :  ORDERED,  that  the  defendant  have  leave  to 
amend  his  original  answer  by  substituting  therefor  the  proposed 
amended  answer  already  served,  and  that  the  service  of  said 
amended  answer  already  made  stand. as  due  service  thereof,  upon 

payment  of dollars,  motion  costs,  and  that  the  plaintiff 

have  leave  to  demur  or  plead  thereto  on  or  before ,  19 . . 

1725.  Notice  of  amended  pleading,  when  copy  has  not  been 

served  with  the  motion. 
Please  take  notice,  that  the  within  is  a  copy  of  the  amended 
■complaint  [or  answer,  or  reply]  in  this  action. 
[Date.]  .  [Signature.'] 

[Address.] 

1726.  Order  giving  leave  to  amend  formal  error. 

[As  in  Form  1724  to  the  *,  continuing]  :  amend  his  answer  on 
file  in  this  action,  by  inserting  [or  canceling]  the  word  [desig- 
nating the  error]  after  the  word  " "in  foHo 

1727.  Notice  of  motion  to  amend  complaint  by  striking  out 

co-plaintiffs,  and  making  them  defendants. 

[As  in  Form  1723  to  the  *,  continuing]  :  that  the  plaintiffs 
may  be  at  Mherty  to  amend  their  complaint  by  striking  out  the 
names  of  A. . . .  B and  C D as  plaintiffs,  and  mak- 
ing them  defendants,  without  costs  as  to  the  other  defendants; 
and  for  such  other  relief  as  may  be  just. 

[Dat^.l  [Signature.] 

[Address.] 

1728.  The  same,  by  adding  defendant. 

[As  in  Form  1723,  to  the  *,  continuing] :  that  the  plaintiff 
may  have  leave  ^o  amend  his  summons  and  complaint  in  this 
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action  by  adding  W. . . .  X. . . .   as  a  defendant  therein,  with 
apt  words  to  charge  him;  and  for  such  other  relief  as  may  be  just. 

[Date.] 

[Signature.] 

[Address.] 

1729.  The  same,  by  correcting  fictitious  name. 

[As  in  Form  1723  to  the  *,  continuing] :  that  the  plaintiff 

Jiave  leave  to  substitute  the  name  of as  the  real  name  of 

the  defendant  in  this  action,  wherever  the  name  Richard  Roe 

occurs  in  the  papers  filed  in  this  action;  or  for  such  other  relief 

as  may  be  just. 

[Date.]  [Signature.] 

[Address.] 

1730.  Affidavit  to  obtain  leave  to  correct  fictitious  name. 

[Title.] 
[Venue.] 
A B . . . .  ,  being  duly  sworn,  says : 

I.  That  he  is  the  plaintiff  in  this  action: 

II.  That  he  was  not  acquainted  with  the  real  name  of  the  de- 
fendant in  this  action  until  after  the  commencement  of  this  ac- 
tion, and  [about  one  week  ago] . 

III.  That  the  defendant's  real  name  is  B. . . .  F. . . .  and  not 

\J  ■  •  •  •     XJ  •  ■  •  a. 


[Jurat.] 


A....  B. 


1731.  Order  thereon. 

[Commencement  as  in  Form  1724], 

ORDERED  that  the  name  of  E F be  substituted  in 

place  of  that  of  C. . . .  D. . . .  as  the  real  name  of  the  defendant 
in  this  action. 

1732.  Affidavit  for  leave  to  file  supplemental  complaint. 

[Title.] 
[Venue.] 

A B. . . .  ,  being  first  duly  sworn  says  that  he  is  the  plaint- 
iff in  the  above  entitled  action,  which  was  commenced  on  the 

....  (lay  of ,  19 . .  ,  and  is  brought  for  the  purpose  of 

[here  state  the  general  object  of  action] ,  and  that  issue  has  been 
joined  therein  [and  is  now  on  the  calendar  and  noticed  for  trial 
at  the  present  term]. 

That  it  becomes  necessary  for  defendant  to  file  and  serve  a 
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supplemental  complaint  in  this  action,  for  the  following  reasons, 
to-wit  [here  state  facts  showing  necessity]. 

That  the  plaintiff  was  ignorant  of  said  facts  when  his  former 
complaint  was  made. 

Or,  that  said  facts  have  occurred  since  his  former  complaint 
herein  was  made. 

^x*  •  •  •    -Ej  •  •  ■  • 

[Jurat.] 

1733.  The  same,  copy  of  supplemental  pleading  served  with 

motion. 

[Title.] 
[Venue.] 
A. . . .  B. . . .  ,  being  didy  sworn,  says: 

I.  That  he  is  the  plaintiff  aboYe  named;  that  this  action  was 
commenced  in  this  court  by  the  service  of  a  summons  and  com- 
plaint on  the   ....    day  of   ,  19 . . ;  that  the  action  is 

broiight  for  the  purpose  of  [state  iriefly  the  object  of  the  suit, 
as,  the  foreclosure  of  a  certain  mortgage,  particularly  described 
in  the  complaint  herein] ;  that  issue  has  been  joined  herein,  and 
the  cause  is  now  upon  the  calendar  of  this  court,  awaiting  trial. 

II.  Deponent  further  says,  that  he  has  read  the  annexed  draft 
of  the  proposed  supplemental  complaint,  and  the  facts  therein 
stated  are  true,  to  the  best  of  deponent's  knowledge  and  belief. 
That  said  facts  did  not  occur  [or,  did  not  come  to  the  knowledge 
of  this  deponent,  nor  had  he  any  information  thereof]  until  after 
the  service  of  the  original  complaint  herein. 

.A*  •  •  •     Jj  •  •  •  • 

[Jurat.] 

1734.  Notice  of  motion  for  leave  to  file  supplemental  com- 

plaint. 

[Title.] 

TAKE  NOTICE,  that  upon  the  affidavit  of  A B [and 

copy  of  the  proposed  supplemental  complaint]  herewith  served, 
and  upon  all  the  pleadings  and  proceedings  in  this  action,  the 
undersigned  wiU  move  the  court,  at  a  special  term  to  be  held  at 

on  the day  of ,  19 . .  ,  etc.,  for  leave  to  file 

and  serve  such  supplemental  complaint  in  this  action  [or,  to 
serve  a  supplemental  complaint  setting  up  the  matters  contained 
in  the  annexed  affidavit] ;  or  for  such  other  relief  as  may  be  just. 
[Date.] 

E....F...., 
Defendant's  Attorney^ 
[Address.] 
68 
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1735.  Order  allowing  supplemental  complaint. 

[Title.]  [At  a  special  term,  etc.] 

On  reading  and  filing  [describe  motion-papers] ,  and  on  motion 

of  E . . . .  F for  the  plaintiif,  and  after  hearing  G. . . .  H. . .  .> 

[or,  no  one  appearing]  in  opposition : 

ORDEEED,  that  the  plaintiff  have  leave  to  serve,  within  .... 
days  after  this  date,  a  copy  of  the  supplemental  complaint  filed 

upon  this  motion,  on  payment  to  the  [defendant]  of 

dollars  costs. 

[Or,  ordered,  that  the  plaintiff  have  leave  to  make  and  file  the 
proposed    supplemental    complaint    herein    upon    payment    of 

dollars  costs  of  motion  to  the  defendant,  and  further 

that  upon  such  payment  being  made,  the  service  of  said  supple- 
mental complaint  heretofore  made  stand  as  the  completed  service 
thereof,  and  that  the  defendant  have  time  to  plead  to  said  supple- 
mental complaint  until  and  including ,  19 . .  ] 

1736.  Affidavit  on  application  to  file  supplemental  answer. 

[Title.] 
[Venue.] 
C D ,  defendant  above  named,  being  duly  sworn,  says : 

I.  That  this  action  was  commenced  on  the  ....  day  of , 

19 . . ;  that  issue  was  joined  therein  by  the  service  of  this  def  end- 

ant's  answer  on  the day  of ,  19-  ■  ,  and  this  cause  is 

now  pending  upon  the  calendar  of  this  court,  awaiting  trial. 

II.  Deponent  further  says,  that  this  action  is  brought  upon  a 
promissory  note  alleged  to  have  been  made  by  him,  and  to  be  held 
and  owned  by  the  plaintiff.    That  since  the  joining  of  the  issue, 

viz.,  on  the day  of ,  19 . .  ,  this  defendant  paid  to  the 

plaintiff  the  sum  of dollars  in  full  payment  of  the  note 

mentioned  in  the  complaint,  and  of  the  costs  up  to  that  day,  ac- 
crued therein.     [Or  otherwise  state  new  facts.] 

1737.  Order  granting  leave  to  make  a  supplemental  answer. 

[Title.]  [-^t  a  special  term,  etc.] 

[Recitals  as  in  Form  1735.] 

ORDERED,  that  the  defendant  be  allowed  to  make  a  supple- 
mental answer  herein,  setting  up  payment  of  the  note  in  suit  [or, 

as  proposed  by  him] ,  upon  payment  to  the  plaintiff  of 

dollars  ratotion  costs;  such  answei^  [or  complaint]  to  be  served 
upon  the  attorney  for  the  plaintiff  [or  defendant]  within  .... 
days  from  the  entry  of  this  order  [the  issue  to  stand  as  of  the 
....  day  of ,19..]. 
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[Or  provide  that  supplemental  answer  already  served  stand 
without  further  service  as  in  Form  1735,  in  case  of  supplemental 
complaint. 1 

1738.  Notice  of  motion  to  compel  reply. 

[Title.] 

Please  take  notice  that  upon  the  pleadings  in  this  action  the 
undersigned  will  move  the  court,  at  a  special  term  thereof  to  be 

held  at on  the day  of ,  19. .  ,  at o'clock 

in  the  forenoon,  or  as  soon  thereafter  as  counsel  may  be  heard, 

to  require  a  reply  to  the  new  matter  by  way  of  avoidance,  set  up 

in  the  answer  in  this  action,  or  for  such  other  relief  as  may  be 

just. 

[Date.]  G....H...., 

Defendant's  Attorney. 
[Address.] 

[This  and  following  form  to  he  used  in  North  and  South  Da- 
kota when  such  matter  is  to  be  replied  to^only  when  directed  iy 
the  court.  N.  Dak.  Rev.  Codes  sec.  5277;  S.  Dak.  Rev.  Codes  C. 
P.  sec.  130.] 

1739.  Order  thereon. 

[Title  of  cause.]  [At  a  special  term,  etc.] 

On  reading  and  filing  the  pleadings  herein,  and  notice  of  this 

motion   [and  proof  of  due  service],  and  on  motion  of  G 

H. . . .  ,  for  the  defendant,  after  hearing  E. . . .  F [or,  no 

one  appearing]  in  opposition: 

ORDERED,  that  the  plaintiff  reply  to  the  new  matter  by  way 
of  avoidance,  contained  in  the  answer  herein,  within  twenty  days 
from  service  of  a  copy  of  this  order. 

1740.  Affidavit  on  motion  to  dismiss  for  failure  to  file  com- 

plaint and  pay  state  tax  (Wis.  Stats.  1898  sec.  2632). "^ 

[Title.] 
[Venue.] 

G. . . .  H ,  the  defendant's  attorney,  being  duly  sworn, 

says  that  the  summons  was  served  in  this  action  on  the  ....  day 
of ,  19..  ,  and  that  defendant's  answer  [or  demurrer] 

1  This  provision  is  peculiar  to  such  changes  as  are  necessary  to 

Wisconsin.     In  some  states  It  Is  bring  the  case  within  the  statute 

required  that  the  petition  or  com-  of    the    particular    state.      Minn, 

plaint  be   filed  within   a   certain  Rev.  Laws  1905  sec.  4121;  district 

time,  or  by  a  certain  day  of  the  court  rule  XVI;    Iowa  Code  se?. 

term;  In  such  states  this  and  the  3515. 
following  forms  may  be  used  with 
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thereto  was  served  on  the  ....  day  of ,  19 . .  ,  and  that 

said  summons  has  not  been  filed  in  said  county,  nor  the  state  tax 
on  the  action  paid,  as  appears  by  the  annexed  certificate  of  the 
clerk  thereof. 

G....  H.... 
[Jurat.] 

1741.  Certificate  that  summons  is  not  filed,  nor  tax  paid  (Wis- 

consin). 

[Title.] 

I,  M. . . .  N. . . .  ,  clerk  of  the court,  do  hereby  certify 

that  the  summons  in  the  above  entitled  action  has  not  been  filed' 
in  my  ofSce  at  this  date,  nor  has  the  state  tax  on  said  action  been 
paid. 

[Date.]  L....  M 

Clerk  of Court.. 

1742.  Order  thereon  (Wisconsin). 

[Title  of  the  cause.] 

It  appearing  to  my  satisfaction  that  the  summons  in  this  action- 
has  not  been  filed,  nor  the  state  tax  on  said  action  been  paid,  and 
that  more  than  ten  days  has  elapsed  since  the  service  of  the 
answer  [or  demurrer]  tt)  the  complaint  herein: 

ORDBEBD,  that  this  action  be  dismissed  unless  the  plaintiff 
shall  pay  said  state  tax,  together  with  five  dollars  costs  of  motion. 

to  the  defendant  on  or  before ,  19 . . 

By  the  Court : 

N....  0....  ,  Judge. 

1743.  Notice  indorsed  on  pleading  returned  for  irregularity. 

Please  take  notice  that  the  within  answer  is  returned  as  defec- 
tive and  irregular,  in  this,  that  it  is  not  folioed,  nor  fairly  and' 
legibly  written,  and  that  separate  'defenses  are  not  separately 
stated,  nor  plainly  numbered ;  nor  do  they  refer  to  the  causes  of 
action  which  they  are  intended  to  answer,  in  such  manner  that 
they  may  be  intelligibly  distinguished  [or  othertvise  state  the 
irregularity]. 

[Date.]  [Signature.] 

[Address.] 

1744.  Notice  of  irregularity  in  respect  to  one  of  several  per- 

sons pleading  together. 

[Title.] 

Please  take  notice  that  I  object  to  the  answer  this  day  served 
on  me,  as  defective  and  irregular  on  the  part  of  the  defendant 
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W....  X....,iii  this,  that  it  is  not  verified  on  his  part;  and  I 
refuse  to  receive  it  as  his  answer. 

1745.  Notice  of  motion  to  require  attorney  to  receive  pleading^. 

[Title.] 

Ple&se  take  notice  that  on  the  affidavits  annexed,  and  on  the 
pleadings  in  this  action,  the  undersigned  will  move  the  court,  at 

a  special  term  to  be  held  at on  the  ....  day  of , 

19 . .  ,  etc.,  to  require  the  plaintiff  to  receive  the  answer  hereto- 
fore served  upon  his  attorney,  or  that  upon  his  refusal  to  receive 
"the  same,  such  answer  may  stand  as  the  answer  in  the  cause,  and 

as  duly  served  on  the day  of ,  19 . . ;  or  f  or  such  other 

relief  as  may  be  just,  with  the  costs  of  this  motion. 
[Date.] 

[Signature.] 
[Address.]  , 

1746.  Order  thereon. 

[Title.]  [At  a  special  term,  etc.] 

On  reading  and  filing  [motion  papers],  and  upon  motion  of 

G. . . .  H ,  defendant's  attorney,  after  hearing  E F. . . .  , 

plaintiff's  attorney  in  opposition: 

ORDERED,  that  the  plaintiff  receive  the  answer  heretofore 
served  upon  him  in  this  action,  if  served  anew,  together  with  a 
■copy  of  this  order  [within  ....  days  after  the  date  of  this  order] ; 
or  that,  upon  his  refusal  so  to  do,  such  answer  stand  as  the  an- 
swer in  the  cause,  and  as  duly  served  on  the  ....  day  of , 

19.. 

1747.  Notice  of  motion  to  strike  out  irrelevaat,  redundant  or 

scandalous  matter. 

[Title.] 

Take  notice  that  upon  the  pleadings  in  this  action  [and  the 
affidavit  of  C . . . .  D . . . .  herewith  served] ,  the  undersigned  will 

move  the  court,  at  a  special  term  to  be  held  at on  the  .... 

day  of ,  19. .  ,  at o'clock  in  the noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,*  to  strike  out  aU  of  the  third 
paragraph  of  the  complaint  [or  answer]  herein,  and  so  much  of 

the  fifth  paragraph  as  is  contained  between  the  word  " " 

and  the  word  " "  [or  so  much  thereof  as  is  contained  between 

the  word  " "  in  folio ,  and  the  ,word  " ,"  in  folio 

....],  both  inclusive,  as  irrelevant  and  redundant  [or  as  scan- 
dalous] ,  and  for  such  other  relief  as  may  be  just  [with  costs] . 
[Date.]  [Signature.] 

[Address.] 
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1748.    Order  thereon. 

[Title.]  [At  a  special  term,  etc.] 

On  reading  and  filing  [descrihe  motion  papers]  and  on  motion 

of  G. . . .  H for  the  [defendant],  and  after  hearing  E. . . . 

F . . . .  in  opposition  thereto  [or,  and  on  proof  of  due  service  of 
notice  of  the  motion,  and  no  one  appearing  in  opposition  thereto]  : 
OEDERBD,  that  the  matter  contained  in  the  [complaint]  in 
this  action,  from  the  word  "and,"  in  folio  ten  thereof,  to  the 
word  "plaintiff,"  in  folio  twenty-one,  be  stricken  out  as  redund- 
ant [or  irrelevant] ;  and  that  as  to  the  matter  contained  in  the 
second  paragraph,  said  motion  be  denied,  and  that  the  defendant 
have dollars  costs  of  this  motion. 


1749.  Notice  of  motion  to  compel  plainti£f  to  elect  between 

several  counts  setting  forth  the  same  cause  of  action. 

[Title.] 

Please  take  notice  that  upon  the  summons  and  complaint  in 
this  action  [and  on  an  affidavit,  of  which  a  copy  is  herewith 
served],  the  undersigned  will  move  the  court,  at  a  special  term 

to  be  held  at on  the  ....  day  of ,  19 . .  ,  at  .... 

o'clock  in  the  . . .  .noon,  or  as  soon  thereafter  as  counsel  can  be 
heard,  that  the  plaintiff  be  required  to  elect  between  the  first 
stated  cause  of  action  and  the  second  stated  cause  of  action  in 
the  complaint,  and  state  which  he  will  rely  on ;  and  that  on  such 
election  the  other  be  stricken  out;  or  in  default  of  so  electing, 
then  that  the  second  stated  cause  of  action  be  stricken  out  as  re- 
dundant; and  for  such  other  or  further  relief  as  may  be  just 
[and  for  the  costs  of  this  motion] . 

[Date.]  [Signature.] 

[Address.] 

1750.  Affidavit  for  same. 

[Title  of  the  cause.] 
[Venue.] 
C . . . .  D . . . ,  ,  being  duly  sworn,  says : 

I.  That  he  is  the  defendant  in  the  above  entitled  action.  [Or 
if  otherwise,  show  in  some  way  deponent's  knowledge  of  the  cir- 
cumstances involved.] 

II.  That  the  plaintiff's  complaint  herein  purports  to  set  forth 
two  causes  of  action,  but  that  only  one  transaction  of  the  nature 
mentioned  in  either  of  the  supposed  causes  of  action  set  up  in 
the  complaint  ever  occurred  between  the  defendant  and  the 
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plaintiff,  and  that  the  transactions  mentioned  in  both  of  the  said 
supposed  causes  of  action  are  in  reality  one  and  the  same. 

\j  •  •  •  •  -U  •  •  •  • 

[Jurat.] 

1751.  Order  requiring  election. 

[Title.] 

The  motion  of  the  defendant  that  the  plaintiff  be  required  to 
elect  as  to  which  cause  of  action  alleged  in  his  complaint  he  will 

rely  upon  on  the  trial,  coming  on  to  be  heard  on  the day  of 

,  19 . . ;  and  on  reading  the  complaint  and  the  affidavit  of 

C. . . .  D. . . .  ,  now  filed  herein,  and  after  hearing  G H 

for  the  motion,  and  E F opposing,  and  being  advised  in 

the  premises: 

OEDERED,  that  the  plaintiff  be  required  to  elect,  within 

days  after  service  of  a  copy  of  this  order  on  his  attorney,  upon 
which  of  the  several  causes  of  action  stated  in  his  complaint  he 
will  rely  on  the  trial,  and  that  he  make  such  election  by  written 
notice  served  upon  the  defendant's  attorney. 

That  if  plaintiff  fails  to  so  elect,  the  second  and  third  causes  of 
action  be  stricken  out  as  redundant  and  irrelevant. 

That  defendant  have dollars,  his  costs  of  this  motion. 

By  the  Court : 

J K. . . . ,  Judge. 

1752.  Notice  of  motion  to  strike  out  answer. 

[Title  of  cause.] 

Take  notice  that  on  the  affidavit  herewith  served,  and  on  the 
pleadings  in  this  action,  the  undersigned  wiU  move  the  court,  at  a 

special  term  to  be  held  at on  the day  of , 

19. .  ,  at o'clock  in  the noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  to  strike  out  the  answer  herein  as  sham  [or, 
the  first  defense  in  the  answer  herein  as  sham,  and  the  second 
defense  as  irrelevant] ;  or  for  such  other  relief  as  may  be  just 
[with  costs]. 
[Date.]  E....F...., 

Plaintiff's  Attorney. 
[Address.] 

1753.  Affidavit  to  falsity  of  answer. 
[Title  of  the  cause.] 

[Venue.] 
A. ...  B. ...  ,  being  duly  sworn,  says: 

I.  That  he  is  the  plaintiff  in  the  above  entitled  action. 

II.  That  he  has  read  the  answer  of  the  defendant  Y. 


•  •  «i 
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Z herein,  and  that  the  defense  of  payment  therein  set  up  is 

wholly  and  absolutely  false;  that  the  defendant  has  never  paid, 
or  in  any  way  satisfied,  the  demand  set  up  in  the  complaint,  nor 
any  part  thereof ;  nor  has  he  ever  paid,  by  himself  or  his  agents, 
to  the  plaintiff,  or  to  any  of  his  agents,  any  part  of  the  sum 
alleged  by  the  said  answer  to  have  been  paid. 

III.  That  the  only  person  ever  employed  by  deponent  to  ask 
or  receive  money  from  the  defendant  is  one  E . . . .  F . . . .  ,  whose 
affidavit  is  hereto  annexed;  and  that,  to  the  best  of  deponent's 
knowledge  and  belief,  no  other  person  ever  asked  or  received  any- 
thing from  the  defendant  for  account  of  this  deponent. 

[Or:  That  the  statements  of  said  answer  that  [here  give  them] 
are  utterly  and  absolutely  false,  and  that  said  answer  is  a  sham 
answer;  and,  on  the  contrary  of  said  statements,  the  affiant  al- 
leges [here  contradict  the  sham  matters  set  up]. 

[Jurat.] 
[It  will  he  wise  to  have  corroborative  affidavits.] 

1754.  Corroborative  affidavit. 

[Title  of  the  cause.] 
[Venue.] 
E F . , . .  ,  being  duly  sworn,  says : 

I.  That  he  is  a  clerk  in  the  employment  of  the  plaintiff,  and 
attends  tq  the  collection  of  the  debts  due  to  the  latter. 

II.  That  he  has  frequently  asked  the  defendant  for  payment 
of  the  amount  demanded  by  the  complaint  in  this  action,  and  the 
defendant  has  always  refused  to  pay  the  same,  and  never  has 
paid  any  part  thereof  to  deponent;  nor,  so  far  as  deponent  is 
informed  and  believes,  to  any  other  person. 

xl. . . .  F. . . . 
[Jurat.] 

1755.  Order  thereon. 

[Recitals  as  in  Form  1748.] 

ORDERED,  that  the  answer  of  the  defendant  C D in 

this  action  be  stricken  out  as  sham,  with dollars  costs 

to  plaintiff. 

1756.  Notice  of  motion  to  strike  out  one  defense  as  sham,  and 

for  judgment  upon  the  other  as  frivolous. 

[As  in  Form  1747  to  the  *,  continuing]  :  That  the  first  de- 
fense in  the  answer  herein  be  struck  out  as  sham  or  irrelevant, 
and  that  the  second  defense  be  overruled  as  frivolous,  and  that 


Chapter  CXXV.]  1081  [Forms  1757-1759. 

judgment  be  given  for  the  plaintiflE  thereon;  or  for  such  [etc., 
concluding  as  in  Form  1747]. 

1757.  Notice  of  motion  for  judgment  on  frivolous  pleading 

(Wis.  Stats.  1898  sec.  2681). 

[Title.] 
SIR:    Please  take  notice  that  upon  the  pleadings  heretofore 

served  herein,  the  plaintiff  wUl  move  the court,  at  the 

next  regular  term  thereof,  to  be  held  in  the of ,  ou 

the  day  of ,  19 . .  ,  at  the  opening  of  court  on  that  day,  or 

as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  striking 
out  the  answer  of  the  defendant  herein,  as  sham,  frivolous  and 
irrelevant,  and  for  judgment  or  such  other  or  further  order  or 
relief  as  the  court  may  grant. 
[Date.]  E....F...., 

Plaintiff's  Attorney. 
[Address.] 

1758.  Order  striking  out  an  answer  in  part  as  frivolous  and 

in  part  as  irrelevant  (Wis.  Stats.  1898  sec.  2684). 

[Title.] 
[Recitals  as  in  Form  1748.] 

ORDEEED,  that  the  matter  in  the  answer  of  the  defendant 
herein  alleged  as  a  first  defense  be  stricken  out  as  frivolous,  and 
that  the  following  matter  alleged  in  the  second  defense  in  said 
answer  be  stricken  out  as  irrelevant  [here  specify  the  matter  to 
be  stricken  out,  with  particularity],   [and  that  the  defendant, 

within days  after  the  service  of  this  order  on  his  attorney, 

serve  an  amended  answer,  omitting  therefrom  the  matter  hereby 

stricken  out]  and  that  he  pay dollars,  the  costs  of  this 

motion. 

By  the  Court : 

J. . . .  K ,  Circuit  Judge. 

1759.  Order  for  judgment  on  frivolous  pleading. 

On  reading  and  filing  the  pleadings  in  this  action,  and  notice 
of  this  motion  [and  proof  of  due  service  thereof] ,  and  on  motion 

of  G. . . .   H for  the  defendant,  and  after  hearing  E. . . . 

F. . . .   [or,  no  one  appearing]  in  opposition  thereto: 

ORDEEED,  that  the  answer  [or  the  demurrer]  of  the  defend- 
ant Y. . . .  Z herein  be  stricken  out  as  frivolous;  *  and  that 

the  plaintiff  have  judgment  thereon  for  the  relief  demanded  in 

the  complaint,  with  costs  of  this  action,  and  dollars 

costs  of  this  motion. 
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1760.  The  same,  reserving  leave  to  amend. 

[As  in  preceding  form  to  the  *,  continuing]  :  with  leave  to  the 
defendant  to  answer  [anew]  within  ....  days  after  service  of 
this  order  upon  [state  terms] ;  and  that  if  he  fail  to  do  so,  that 
the,  plaintiff  have  judgment  thereon  for  the  relief  demanded  in 

the  complaint,  with  costs  of  this  action,  and  dollars 

costs  of  this  motion. 

1761.  Notice  of  motion  by  plaintiff  for  judgment  on  the  plead- 

ings. 

[Title.] 

SIR :  Please  take  notice  that  upon  the  complaint  and  answer 
in  this  action,  the  undersigned  will  move  the  court  at  the  next 
regular  [or  special]  term  thereof,  to  be  held  at  the  court  house 

in  the  ....  of ,  county  of ,  on  the  ....  day  of 

'.  ,  19 . .  ,  at  the  opening  of  court  on  that  day,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  the  judgment  demanded 
in  the  complaint,  and  such  other  order  or  relief  as  the  court  may 

[Date.]  E F , 

'   Plaintiff's  Attorney. 
[Address.]  ,  Wis. 

1762.  Notice  of  application  for  judgment  for  amount  admitted 

by  answer  to  be  due  (Wis.  Stats.  1898  sec.  2892). 

[Title  of  action.] 

SIR:     Please  take  notice  that  on  the  complaint  and  answer 

herein  the  undersigned  will,  on  the  ....  day  of ,  19 . .  , 

at  ....  o'clock  in  the  . . .  .noon,  apply  to  the  clerk  of  said  court, 
at  his  office,  in  the  city  of ,  in  said  county,  to  enter  judg- 
ment for  the  plaintiff  -herein,  for  the  amount  Which  is  admitted 

by  the  answer  to  be  due,  to-wit,  the  sum  of dollars  [or, 

for  the  amount  claimed  in  the  complaint,  after  deducting  the 
amount  of  the  defendant's  counter-claim  or  set-off],  to-wit,  the 

sum  of doUars. 

[Date.]  E F , 

Attorney  for  Plaintiff, 

To  G....  H....  ,  Esq.,  ,Wis. 

Attorney  for  Defendant. 

1763.  Notice  of  motion  that  the  defendant  satisfy  that  part  of 

the  plaintiff's  claim  admitted  to  be  just  (Wis.  Stats. 
1898  sec.  2892). 

[Title.] 

SIR :  Please  take  notice  that  upon  the  complaint  and  answer 
heretofore  served  herein,  the  undersigned  will  move  the  court  at 
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the  next  regular  [or  special]  term  thereof,  at  the  court  house  in 

the of ,  in county,  on  the day  of , 

19. .  ,  at  . . . .  o'clock  in  the  . . .  .noon,  or  as  soon  thereafter  as 

counsel  can  be  heard,  for  an  order  requiring  the  defendant  to 

satisfy  that  part  of  the  claim  of  the  plaintiflE  admitted  by  the 

^defendant  in  his  answer  to  be  just,  to-wit,  [here  specify  the  part 

admitted]  ;  and  for  such  other  order  or  relief  as  may  he  properly 

granted. 

[Date.]  B....P...., 

Plaintiff's  Attorney, 

To  G H ,  Esq.,  ,. ,  Wis. 

Defendant's  Attorney. 

1764.    Order  thereon. 

[Recitals  as  in  Form  1748.] 

On  motion  of  0 P plaintiff's  attorney : 

ORDERED,  that  the  defendant  herein  satisfy  that  part  of  the 
plaintiff's  claim  which  he  admits  by  his  answer  to  be  just,  by 

[paying  to  the  plaintiff,  within days  after  the  service  of 

this  order,  the  sum  of doUars] . 

By  the  Court :  , 

J. ,.. .  K. . . . ,  Judge. 


CHAPTER   CXXVI. 


REVIVAL  OR  CONTINUANCE  OP  ACTIONS. 


1765.  Notice  of  motion  on  death 

or  disability  of  plaintiff. 

1766.  Petition  by  receiver  or  as- 

signee of  plaintiff's  title, 
to  continue  action  in  his 
own  name. 

1767.  Petition    by    executor,    ad- 

ministrator, or  heir  of  de- 
ceased plaintiff. 

1768.  Order  for  revivor  and  con- 

tinuance. 

1769.  Notice  of  motion  for  leave 

to  continue  action,  and 
serve  supplemental  com- 
plaint. 

1770.  Order,  by  consent,  substltut- 

i  n  g  executors,  without 
prejudice  to  proceedings 
already  had. 

1771.  Petition  by  surviving  plaint- 

iff to  compel  representa- 
tive of  deceased  co-plaint- 
iff to  continue. 

1772.  Petition    by     defendant    to 

have  action  continued, 
plaintiff  having  died,  and 
action  not  having  been  re- 
vived on  his  behalf. 

1773.  Order  to  show  cause,  on  the 

foregoing  petition. 


1774. 
1775. 

1776. 


1777. 
1778. 
1779. 


1780. 
1781. 
1782. 


1783. 
1784. 


1785. 

1786. 
1787. 


Order  thereon,   absolute. 

Another  form,  in  the  alter- 
native. 

Notice  of  motion  to  declare 
action  dismissed,  unless 
the  proper  parties  revive 
it    (Wisconsin) . 

Affidavit 

Order  thereon. 

Notice  of  motion  by  plaint- 
iff to  revive  action  against 
personal  representatives  of 
deceased  defendant 

Affidavit  therefor. 

Order  thereon. 

Affidavit  of  attachment  is- 
sued, and  death  of  defend- 

'  ant  before  publication  of 
summons  completed. 

Order  thereon. 

Stipulation  in  action  against 
corporation,  on  the  ex- 
piration of  its  charter,  to 
continue  in  the  name  of 
new  corporation. 

Notice  of  motion  to  substi- 
tute officer's  successor. 

Affidavit  therefor.  * 

Order  thereon. 


The  codes  generally  provide  that  any  action  which  survives 
shall  not  abate  by  the  death,  marriage,  or  other  disability  of  a 
party,  or  by  the  transfer  of  interest  or  devolution  of  liability; 
but  may  be  continued  on  application  to  the  court  in  the  name  of 
the  proper  party.  Wis.  Stats.  1898  sees.  2800-2810 ;  Minn.  Rev. 
Laws  1905  see.  4064 ;  Iowa  Code  sees.  3443-3445 ;  N.  Dak.  Rev. 
Codes  sec.  5234;  S.  Dak.  Rev.  Codes  0.  P.  sec.  91;  Cobbey's  Ann. 
Stats,  of  Nebr.  sees.  1446-1463. 

1765.    Notice  of  motion  on  death  or  disability  of  plaintiff. 

[Title  of  original  action.] 

Please  take  notice  that  on  the  annexed  verified  petition,  and  on 
the  pleadings  in  this  cause  [and  upon  the  proposed  supplemental 

1084 
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complaint  herewith  served] ,  the  undersigned  will  move  the  court,. 

at  a  special  term  to  be  held  at on  the day  of , 

19. .  ,  at  . . . .  o'clock  in  the  . . .  .noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  directing  the  *  above  entitled 

action  to  be  continued  by  C D [descniing  his  official  or 

trust  capacity,  if  any]   as  plaintiff,  in  place  of  A B , 

plaintiff  above  named,  and  granting  the  said  C D leave- 
to  amend  the  complaint  herein,  as  he  shall  be  advised  [or,  leave 
to  serve  and  file  the  said  proposed  supplemental  complaint] ,  and 
for  such  other  belief  as  may  be  just. 

[Date.]  '  [Signature.] 

[Address.] 

1766.    Petition  by  receiver  or  assignee  of  plaintiff's  title,  ta 
continue  action  in  his  own  name. 

[Title.] 

To  the court,  held  in  and  for  the  county  of 

THE  PETITION  of  C. . . .  D. . . .  shows  to  the  court: 

I.  That  on  or  about  the day  of ,  19. .  ,  one  A. . . . 

B ,  above  named,  commenced  the  above  entitled  action  in 

this  court  *  for  [here  state  briefly  the  cause  of  action,  and  then 
proceed  to  show  what  stage  the  cause  is  in,  e.  g.,  thus] ,  that  issue 
was  joined  therein  by  the  service  of  the  defendant's  answer  on 

the  ....  day  of ,  19 . . ;  that  said  action  was  referred,  by 

order  of  this  court,  on  the day  of ,  19. .  ,  to  R. . . . 

F ,  Esq.,  to  hear  and  determine  the  same ;  that  the  trial 

thereof  is  now  pending  and  undetermined  before  him. 

II.  That  pending  said  action,  and  on  the day  of , 

19 . .  ,  upon  application  duly  made  by  O ....  P ,  a  judgment- 
creditor  of  said  A . . . .  B . . . .  in  proceedings  supplementary  to 
execution,  your  petitioner  was,  by  the  order  of  [name  court  or 
officer]  duly  appointed  receiver  of  the  property  of  said  A . . . . 
B.... 

[Or:    II.     That  pending  said  action,  and  on  the day  of 

,  19. .  ,  said  A. . . .  B. . . .  ,  plaintiff  in  said  action,  duly 

assigned  and  transferred  the  note  in  the  complaint  mentioned, 
for  a  valuable  consideration,  to  your  petitioner,  who  is  now  the 
lawful  owner  and  holder  thereof.] 

WHEREFORE  your  petitioner  prays  that  he  may  be  substi- 
tuted as  plaintiff  in  said  action  in  place  of  said  A. . . .  B. . . .  , 
and  that  said  action  may  be  continued  in  his  name,  and  that  he 
may  have  such  other  relief  as  may  be  just. 
[Date.]  [Signature.] 

[Yenue.] 

C. . . .  D ,  being  duly  sworn,  says  that  he  has  read  [or 

heard  read]  the  foregoing  petition  subscribed  by  him,  and  knows 
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the  contents  thereof ;  and  that  the  same  is  true  of  his  own  knowl- 
edge, expect  as  to  the  matters  therein  stated  on  information  and 
belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

[Signature.] 
[Jurat.] 

1767.    Petition  by  executor,  administrator,  or  heir  of  deceased 
plaintiff. 

[Title  as  in  Form  1765.] 

To  the court  in  and  for  the  county  of 

THE  PETITION  of  C. . . .  D. . . .  and  E. . . .  F execu- 
tors of  the  last  wiU  and  testament  [or,  administrators  of  the  es- 
tate of  A. . . .  B. . . .  ,  deceased  [or,  heirs  of  A B. ...,  de- 
ceased], shows  to  the  court: 

I.  That  on  or  about  the  ....  day  of ,  19 . .  ,  one  A. . . . 

B commenced  the  above  entitled  action  in  this  court  for 

[state  the  cause  of  the  action,  and  its  condition,  as  in  Form  1766] . 

II.  That  said  A. . . .  B. . . .  died  on  or  about  the day  of 

,  last,  and  pending  said  action,  having  first  duly  made  and 

published  his  last  will  and  testament,  by  which,  among  other 
things,  he  appointed  your  petitioners  his  executors;  that  your 
petitioners  have  proved  said  will,  and  letters  testamentary  thereon 

were  duly  made  and  issued  to  them  by  the court  of  the 

county  of on  the  ....  day  of ,  19 . .  ,  and  that 

they  have  duly  qualified  and  undertaken  the  execution  thereof. 

[Or,  where  the  application  is  by  administrators:  II.  That 
said  A. . . .  B. . . .  died  intestate  on  or  about  the  ....  day  of 
,  19 . .  ,  and  pending  said  action ;  and  that  letters  of  ad- 
ministration upon  his  estate  were  duly  made  and  issued,  on  the 

....  day  of ,  last,  by  the  ....  court  of  the  county  of 

,  to  the  petitioners,  who  have  qualified  and  entered  upon 

their  duties  as  such  administrators.] 

III.  That  at  the  time  of  his  death  the  said  note  [or  other 
cause  of  action],  was  still  owned  by  the  said  A. . . .  B. . . . ;  and 
the  amount  thereof,  with  the  interest  thereon,  is  still  due  from 
the  said  defendant;  and  the  said  [note]  is  now  held  by  these  de- 
ponents, and  forms  a  part  of  the  assets  in  their  hands  belonging 
to  the  estate  of  said  A . . . .  B . . . .  ,  deceased. 

[Or,  where  the  application  is  by  heirs,  substitute  for  II  and 
III  above:    That  said  A. . . .  B. . . .  died  intestate  on  or  about 

the   ....  day  of  ,  19 . .  ,  and  pending  said  action,  and 

leaving  your  petitioners,  who  are  his  only  children,  his  heirs-at- 
law,  and  as  such  they  inherited  all  his  interest  and  estate  in  the 
lands  which  are  the  subject  of  said  action.] 

IV.  That  your  petitioners  are  desirous  of  continuing  the  ac- 
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tion  above  referred  to,  as  executors  [or  administrators,  or  heirs] 

of  said  A B ,  against  said  Y Z 

WHEREFORE,  your  petitioners  pray  that  said  action  may  be 
so  continued  by  them,  and  that  your  petitioners  may  have  leave 
to  amend  the  complaint  herein,  setting  forth  the  facts  above 
stated  [or  to  serve  and  file  the  annexed  proposed  supplemental 
complaint  herein],  and  for  such  further  relief  as  may  be  just. 
[Date.] 

[Signatures.] 

[Verification  as  in  last  preceding  form.] 

[If  the  application  is  made  more  than  a  year  after  the  death, 
it  should  he  on  a  proposed  supplemental  complaint  served  with 
the  motion.  Wis.  Stats.  1898  sec.  2803;  N.  Dak.  Rev.  Codes  sec. 
5234;  S.  Dak.  Rev.  Codes  sec.  91.  If  the  application  he  made 
more  than  a  year  after  the  death,  the  moving  affidavits  should 
show  facts  excusing  the  delay.] 

1768.    Order  for  revivor  and  coiitinuance. 

[Title.]  [At  a  special  term,  etc.] 

On  reading  and  filing  the  petition  of  C D ,  dated  the 

....  day  of ,  19 . .  ,  and  the  pleadings  in  this  action  [and 

the  proposed  supplemental  complaint  herein]  [and  proof  of  due 
service  of  notice  of  this  motion],  and  on  motion  of  Q. . . .  R. . . . 
counsel  for  said  C. . . .  D. . . .  assignee  [or  receiver,  or  executor, 
or  administrator,  or  heir]  of  the  plaintiff,  deceased,  and  after 

hearing  O P ,  of  counsel  for  the  defendant  [or  no  one 

appearing]  in  opposition,  * 

ORDERED,  that  the  above  entitled  action  be  continued  by 

C...  D ,as  plaintiff  herein,  in  the  place  of  A B . . . .  , 

plaintiff  above  named,  and  that  the  above  entitled  action  be 
continued  by  him  as  receiver  [or  otherwise]  of  said  A. . . .  B . . . . 
[and  further  that  he  be  allowed  to  amend  the  complaint  herein 
as  he  shaU  be  advised,  or  that  he  be  allowed  to  make  and  file  the 
said  proposed  supplemental '  complaint  and  that  the  service 
thereof  heretofore  made  upon  this  motion  stand  as  the  completed 
service  thereof]. 

[In  Nebraska  the  order  should  he  conditional  and  may  he  as 
follows  after  the  *  ] : 

ORDERED,  that  the  defendants  show  cause  before  this  court, 

at  the  court  house  in  the of on  the  first  day  of  the 

term,  to-wit,  the  ....  day  of ,  19 . .  ,  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  the  said  action  should 
not  be  revived  in  the  name  of  R. . . .  C. . . .  as  receiver  [or  other- 
wise] of  the  said  A. . . .  B. . . .  ,  and  that  if  they  fail  so  to  do  the 
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action  shall  stand  revived  in  the  name  .of  R. . . .   C. .  • .  as  re- 
ceiver [or  otherwise]  as  plaintiff, 
[Date.] 

By  the  Court : 

J K ,  Judge. 

1769.  Notice  of  motion  for  leave  to  continue  action,  and  serve 

supplemental  complaint. 

[Title.] 

Take  notice  that  on  the  affidavit  of  C D . . . .  and  the  pro- 
posed supplemental  complaint  of  which  copies-  are  herewith 
served  upon  you,  and  on  the  pleadings  in  this  action;'  C . . . . 
D . . . .  ,  as  executor  of  the  plaintiff,  will  move  the  court,  at  a 

special  term  thereof  to  be  held  at in on  the  .... 

day  of ,  19. .  ,  at o'clock  in  the noon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  for  leave  to  continue  this 
action  in  the  name  of  the  said  [executor]  as  plaintiff,  and  ta 
serve  and  file  said  supplemental  complaint  in  this  action ;  or  for 
such  other  or  further  relief  as  may  be  just.       i 
[Date.] 

0....P 

Attorney  for  C ....  D ....  , 
Executor. 
[Address.] 

1770.  Order,  by  consent,  substituting  executors,  without  preju- 

dice to  proceedings  already  had. 

[Title.]  [At  a  special  term,  etq.] 

On  reading  and  filing  the  affidavit  of  M. . . .  N. . . .  ,  showing 
the  death  of  A. . . .  B. . . .  ,  the  plaintiff  in  the  above  entitled 
action,  and  the  granting  of  letters  testamentary,  under  and  by 
virtue  of  his  last  will  and  testament,  to  C . . . .  D . . . .  and  E . . . . 

F ,  by  the court  of  . .  county,  and  on  motion  of 

M. . . .  N ,  plaintiff's  attorney  *  [the  defendant's  attorney 

consenting  thereto] ;  or, 

ORDERED,  that  this  action  be  and  the  same  is  hereby  revived 
and  continued  in  the  name  of  the  said  C . . . .  D . . . .  and  E . . . . 

F ,  executors  of  the  last  win  and  testament  of  A. ...  B. ...  , 

deceased,  as  plaintiffs;  and  that  the  said  executors  be  and  they 
hereby  are  substituted  as  plaintiffs  in  the  place  and  stead  of  the 
said  A . . . .  B . . . .  ,  deceased,  and  that  such  revivor  and  continu- 
ance be  without  prejudice  to  any  of  the  proceedings  already  had 
in  this  action 
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1771.  Petition  by  surviving  plaintiff  to  compel  representative 

of  deceased  co-plaintiff  to  continue. 

[State  action  by  two  plaintiffs  and  death  of  one,  leaving  joint 
interest  in  his  representatives  and  the  survivor;  see  Form  1772 
to  the  *,  and  continue]  :  the  said  action  has  not  been  revived  or 
continued,  or  anything  done  therein ;  and  that  said  [representa- 
tive] refuses  to  allow  your  petitioner  to  continue  said  action  in 
his  name  as  administrator,  as  one  of  the  plaintiffs. 

WHERBFOKE  your  petitioner  prays  for  an  order  requiring 
the  said  [representative]  to  join  your  petitioner  in  an  applica- 
tion to  have  the  said  action  revived  and  continued  in  the  name 
of  the  said  [representative]  as  administrator  as  aforesaid,  and 
this  petitioner  as  plaintiff,  by  a  certain  time  therein  to  be  speci- 
fied ;  or  that  your  petitioner  be  allowed  to  take  such  proceedings 
as  may  be  necessary  to  revive  and  continue  said  action,  making 
the  said  [representative]  administrator  as  aforesaid  a  party-de- 
fendant in  said  action. 
[Date.]  [Signature.] 

[Verification  as  in  Form  1766.] 

1772.  Petition  by  defendant  to  have  action  continued,  plaintiff 

having  died,  and  action  not  having  been  revived  on 
his  behalf. 

[TitU.] 

To  the court,  held  in  and  for  the  county  of 

THE  PETITION  of  Y Z ,  defendant  above  named, 

shows  to  this  court : 

I.  That  on  or  about  the  ....  day  of. ,  19, .  ,  A 

B above  named  commenced  an  action,  in  this  court,  against 

this  defendant  for  [here  state  the  cause  of  action  and  its  con- 
dition, as  in  Form  1766.] 

II.  That  as  petitioner  is  informed  and  believes,  A B. . . .  , 

plaintiff  above  named,  died  on  or  about  the  ....  day  of , 

last,  having  first  made  and  published  his  last  will  and  testament 
in  due  form  of  law,  by  which  among  other  things,  he  appointed 

C D and  B.,..  F his  executors;  that  they  have 

proved  said  .wiU,  and  taken  upon  themselves  the  execution 
thereof;  but,  to  the  best  of  your  petitioner's  information,  and  be- 
lief, *  have  failed  to  make  any  application  to  have  the  above  en- 
titled action  continued  by  them  as  plaintiffs. 

"WHEREFORE  your  petitioner  prays  that  the  above  entitled 

action  may  be  continued  in  their  names,  or  that  the  complaint 

herein  be  dismissed,  so  far  as  their  interests  are,  concerned,  and 

that  your  petitioner  have  judgment  thereupon  against  the  said 

69 
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C . . . .  D and  E F ,  as  executors  aforesaid,  for  the 

costs  of  such  action ;  or  for  such  other  order  as  may  be  just. 

[Signature.] 
[Verification  as  in  Form  1766.] 

1773.  Order  to  show  cause,  on  the  foregoing  petition. 

On  the  within  petition,  let  the  plaintiif  s  show  cause  at  a  special 

term,  to  be  held  at on  the  ....  day  of ,  19 . .  ,  at 

....  o'clock  in  the  forenoon,  why  the  above  entitled  action  should 
not  be  continued  in  the  names  of  C . . . .  D . . . .  and  E . . . .  F . . . .  , 
executors  above  named,  or  the  complaint  herein  be  dismissed,  so 
far  as  the  interests  of  said  executors  are  concerned,  with  costs  [or 
why  the  petition  should  not  be  granted] . 

1774.  Order  thereon,  absolute. 

[As  in  Form  1768  to  the  *,  continuing] : 

ORDERED,  that  the  above  entitled  action  be  continued  in  the 

names  of  C. . . .  D and  E. . . .  F. . . .  as  executors  of  A. . . . 

B ,  plaintiff  abovee  named  [or,  that  the  complaint  herein  be 

dismissed  so  far  as  the  interests  of  0 D and  E . . . . 

F ,  executors  of  A. . . ."  B. . . .  ,  plaintiff  above  named,  are 

concerned ;  and  that  the  defendant  have  leave  to  enter  judgment 

against  said  G D . . . .  and  E F . . . .  ,  as  executors,  for 

the  costs  of  the  action,  with dollars  costs  of  this  mo- 
tion] . 

1775.  Another  form,  in  the  alternative. 

[As  in  Form  1768  to  the  *,  continuing] : 

ORDERED,  that  the  said  C . . . .  D . . . .  ,  executor  as  aforesaid, 
revive  and  continue  said  action,  by  filing  and  serving  a  supple- 
mental complaint  therein,  within  twenty  days  after  service  of»  a 
copy  of  this  order;  or  that,  in  default  thereof,  the  complaint  in 
said  action  be  dismissed,  and  the  defendant  have  leave  to  enter 

judgment  against  the  said  C . . . .  D ,  executor,  as  aforesaid, 

for  the  costs  of  such  action. 

1776.  Notice  of  motion  to  declare  action  dismissed,  unless  the 

proper  parties  revive  it  (Wis.  Stats.  1898  sec.  2811). 

[Title.] 

TAKE  NOTICE;  that  on  the  affidavit  of  which  a  copy  is  here- 
■svith  served,  the  undersigned  will  move  the  court  at  a  special 

term  to  be  held  at on  the  ....  day  of ,  19 . .  ,  at 

....  0  'clock  in  the  ....  noon,  or  as  soon  thereafter  as  counsel  can 
be  heard,*  to  require  this  action  to  be  revived  and  continued  by 
the  executor  of  the  above  named  A . . . .   B deceased,  as 
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plaintiff  herein,  within  a  time  to  be  fixed  by  the  court,  or  that, 

in  default  thereof,  the  action  shall  stand  dismissed;  or  for  such 

other  relief  as  may  be  just. 

[Date.]  [Signature.] 

[Address.] 

1777.  Affidavit. 

[Title.] 
[Venue.] 

Y Z ,  being  duly  sworn,  says: 

I.     That  he  is  the  defendant  in  the  above  entitled  action. 

TI.     That  this  action  is  brought  to  recover  [state  nature  and 
object  of  action  briefly,  and  the  condition  of  the  cause] . 

III.  That,  as  deponent  is  informed  and  believes  [after  issue 

was  joined] ,  in  this  action,  to-wit,  on  the  ....  day  of , 

19 . .  ,  the  above  named  plaintiff  died,  having  first  made  and  pub- 
lished his  last  will  and  testament,  by  which  he  appointed  C . .  . 
D . . . .  ,  of ,  his  sole  executor. 

IV.  That  letters  testamentary  have  been  duly  made  and  is- 
sued by  the court  of to  the  said  C . . . .  D 

who  has  accepted  the  same,. and  entered  upon  the  duties  of  his 
office,  and  that  no  application  to  revive  or  continue  this  action 
has  been  made  by  said  C. . . .  D. . . . 

[8ign,ature.] 
[Jurat.] 

1778.  Order  thereon. 

[As  in  Form  1770  to  the  *,  continuing] : 

ORDERED,  that  C D ,  executor  of  the  above  named 

A B ,  deceased,  be  at  liberty  to  continue  this  action  as 

plaintiff  therein  in  place  of  the  said  A B. . . .  ,  and  that  in 

the  event  of  his  failure  to  appear  and  proceed  therein  as  such, 

within months  after  service  of  a  copy  of  this  order  upon 

,  this  action  be  dismissed. 

1779.  Notice  of  motion  by  plaintiff  to  revive  action  a,gainst 

personal  representatives  of  deceased  defendant. 

[As  in  Form  1776  to  the  *,  continuing] : 

For  an  order  directing  the  above  entitled  action  to  be  con- 
tinued against  C. . . .  D. . . .  and  E. . . .  F ,  as  executors  of 

the  last  will  and  testament  of  [or,  administrators  of  the  estate  of, 

or,  heirs  of]  Y Z defendant  above  named,  deceased,  in 

the  place  of  said  deceased  defendant;  and  granting  leave  to  this 
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plaintiff  to  amend  the  complaint  herein  as  he  shall  be  advised ; 

and  such  other  relief  as  may  be  just. 

[Date.]  [Signature.]- 

[Address.] 

1780.  Affidavit  therefor. 

[Title.]  [At  a  special  term,  etc.] 

[Venue.] 
A B. . . .  ,  being  duly  sworn,  says: 

I.  That  on  or  about  the day  of ,  19 . .  ,  he  com- 
menced an  action  in  this  court  against  the  defendant  above 
named,  for  [state  cause  of  action,  and  its  condition,  as  in  Form 
1766] . 

II.  That,  as  deponent  is  informed  and  believes,  said  defend- 
ant died  on  or  about  the  ....  day  of ,  last,  having  first 

duly  made  and  published  his  last  will  and  testament,  by  which,, 

among  other  things,  he  appointed  L M....    and  N. . . . 

0. . . .  ,  his  executors,  who  have  proved  said  will;  and  that  letters^ 

testamentary  thereon  have  been  duly  issued  to  them  by  the 

court,  of  the  county  of ,  and  they  have  duly  qualified  and 

undertaken  the  execution  thereof. 

[For  statement  as  to  an  administrator  or  heir,  see  Form  1767.] 

III.  That  said  action  is  still  pending  and  undetermined,  and. 
no  proceedings  to  continue  it  have  been  taken,  to  the  knowledge 
of  the  deponent. 

[Signature.], 
[Jurat.] 

1781.  Order  thereon. 

[Commencement  as  in  Form  1787.] 

ORDERED,  that  C D and  E F ,  executors^ 

of  T. . . .  Z. . . .  ,  defendant  above  named,  appear  and  answer 

the  complaint  herein  within days  from  the  service  of  a  copy 

of  this  order  upon  them ;  or  that,  in  default  thereof,  the  plaintiff 
may  apply  to  the  court  for  an  order  entering  their  appearance 
and  directing  the  action  to  stand  revived  and  continued  against 
them  as  executors  of  said  T. . . .  Z. . . .  ,  and  that  the  answer  of 

said  X T. . . .  be  then  deemed  the  answer  of  said  executors 

[or,  if  no  answer  had  teen  put  in,  and  that  he  then  have  judg- 
ment for  failure  to  answer] . 

[In  Nebraska  the  order  should  he  conditional.    See  Form  1768.] 

1782.  Affidavit  of  attachment  issued,  and  death  of  defendant 

before  publication  of  summons  completed. 

[Commencement  as  in  other  cases,  and  stating  the  nature  of 
the  cause  of  action.] 
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I.  That  on  the  ....  day  of ,  19 . .  ,  he  commenced  pro- 
ceedings for  the  purpose  of  bringing  thereon  an  action  against 

the  defendant  Y Z by  publication  of  the  summons 

against  him,  pursuant  to  the  provisions  of  the  statute,  the  said 
defendant  being  a  non-resident  of  the  state  of and  resid- 
ing in  the  town  of . .  in  the  state  of 

II.  That  during  the  time  of  such  publication,  the  deponent 
procured  an  atta6hment  to  be  issued  in  his  favor,  in  said  action, 

against  the  said  Y Z ;  upon  which,  during  the  lifetime 

of  the  said  Y Z. , . .  the  sheriff  of  the  county  of seized 

a  large  quantity' of  goods,  the  property  of  the  said  Y Z , 

of  the  value  of dollars ;  and  thereafter  the  said  goods 

were  so  seized  by  the  said  sheriff,  and  before  the  said  publication 

was  completed,  the  said  Y. . . .  Z died,  on  or  about  the  .... 

<iay  of ,  19. . 

[Allege  appointment  of  executors,  as  in  Form  1767,  and  con- 
=clude  as  in  other  cases."] 

1783.  Order  thereon. 

[Commencement  as  in  Form  1787.] 

OEDEEED,  that  plaintiff  have  leave  to  proceed  against  C 

D. ...  ,  the  executor  of  said  Y Z ,  deceased,  by  the  serv- 
ice of  summons  aiid  complaint  upon  him  as  the  defendant 
herein;  and  that  the  proceedings  by  attachment  stand  revived 
and  continued  in  the  name  of  said  executor  as  defendant. 

[In  Neirasha  the  order  should  be  conditional.   See  Form  1768.] 

1784.  Stipulation  in  action  against  corporation,  on  the  expira- 

tion of  its  charter,  to  continue  in  the  name  of  new  cor- 
poration. 

[Title.] 

The  act  of  incorporation'  by  which  the  defendants,  the  presi- 
dent, directors,  and  company  of  the  Bank  of  A. . . .  ,  were  incor- 
porated, having  expired  by  its  own  limitation  since  this  action 
was  commenced,  and  the  Bank  of  A. . . .  having  succeeded  to  the 
rights  and  liabilities  of  the  defendants  touching  the  subject- 
matter  of  this  action : 

It  is  therefore  stipulated  that  the  action  be  continued  against 
the  Bank  of  A. ...  ,  without  prejudice  to  the  rights  of  either 
party  on  the  merits,  and  that  an  order  of  the  court  may  at  any 
time  be  entered  by  either  party  to  this  effect. 
[Date.]  [Signatures.] 
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1785.  Notice  of  motion  to  substitute  officer's  successor. 
[Title.] 

Please  take  notice  that  on  the  affidavit  of  A B. . . .  ,  of 

which  a  copy  is  herewith  served,  the  undersigned  will  move  the 

court,  at  a  special  term  thereof  to  be  held  at ,  on  the 

day  of ,  19. .  ,  at  . . . .  o'clock  in  the  forenoon,  or  as  soon 

thereafter  as  counsel  can  be  heard,  to  substitute  "W X , 

supervisor  of  the  town  of [or  other  official  designation] 

in  the  place  of  Y Z ,  as  plaintiff  [or,  defendant]  in  this- 

aetion ;  or  for  such  other  relief  as  may  be  just. 

[Date.]  [Signature.l 

[Address.] 

1786.  Affidavit  therefor. 

[Title.] 
[Venue.] 

M. . . .  N. . . .  ,  being  duly  sworn,  says  that  he  is  the  attorney 
of  the  plaintiff  [or  defendant]  in  this  action ;  that  on  the  .... 

day  of last,  "W. . . .  X ,  of ,  was  duly  elected 

[or  appointed]  to  the  office  of of  the  [town  of in 

the]  county  of ,  in  place  of  the  [defendant  Y Z ] ;. 

and  that  on  the  ....  day  of last,  the  said  W. ...  X. . . . 

entered  upon  the  duties  of  said  office,  and  stUl  holds  the  same.. 

[Signature.] 
[Jurat.] 

1787.  Order  thereon. 

[Title.]  [At  a  special  term,  etc.] 

On  reading  and  filing  the  affidavit  of  M N [and  pro^f 

of  due  service  of  notice]  and  on  motion  of  M. . . .  N ,  after 

hearing  0. . . .  P. . . .   [or,  no  one  appearing]  in  opposition: 

ORDERED,  that  "W X ,  of [designating  offi- 
cial character],  be  substituted  as  the   [defendant]    herein,  in 

place  of  Y Z [and  he  is  hereby  required  to  appear  and 

answer  within  ....  days  after  service  of  a  copy  of  this  order] . 
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ADDITIONAL  PARTIES,  INTERVENTION  AND  INTER- 
PLEADER UNDER  THE   STATUTES. 


1788.  Order  by  court,  of  Its  own 

motion,  bringing  in  neces- 
sary parties. 

1789.  Petition   by  landlord   to  in- 

tervene   in    ejectment 
against  tenant. 

1790.  Petition  by  owner  of  chat- 

tels   to    intervene    in    re- 
plevin. 

1791.  Petition  by  judgment  credit- 

or to  be  made  co-plaintiff 
in  creditor's  action. 

1792.  Notice  of  motion  for  inter- 

vention. 

1793.  Order   to   show   cause   why 

petition    for    intervention 
should  not  be  granted. 


1794. 
1795. 
1796. 
1797. 

1798. 
1799. 


1800. 
1801. 


Order  granting  motion  for 
intervention. 

Petition  for  intervention  in 
replevin    (Iowa). 

Notice  of  motion  for  inter- 
pleader. 

Affidavit  by  defendant,  for 
interpleader  of  third  per- 
son in  action  on  contract. 

The  same,  in  action  of  re- 
plevin. 

The  same,  where  the  third 
party  claims  a  part  only 
of  the  property. 

Order  of  interpleader. 

Another  form,  delivery  of 
specific  property,  and  ap- 
pointing receiver  therefor. 


Ample  provisions  are  generally  made  in  the  codes  of  the  vari- 
ous states  for  bringing  in  new  parties  in  actions  already  pending. 
When  it  is  necessary  for  a  complete  determination  of  a  con- 
troversy that  other  parties  be  brought  in,  they  may  be  brought 
in  by  the  court  of  its  own  motion,  or  upon  motion  of  any  of  the 
parties  to  the  action. 

In  ejectment  and  replevin  any  person  having  an  interest  in 
the  subject  matter  may  himself  petition  to  be  made  a  party  on 
a  showing  by  affidavit  or  petition,  and  will  be  let  in  as  a  party 
if  his  showing  be  sufficient.  The  same  relief  may  be  had  in  any 
action  by  a  third  party  who  shows  that  he  has  sueh  interest 
in  the  subject  matter  as  to  require  that  he  be  made  a  party  for 
his  own  protection,  or  that  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  his  presence.  This  proceeding 
is  properly  called  intervention. 

■  In  actions  on  contract,  or  to  recover  specific  real  or  personnl 
property  or  its  value,  when  a  third  person  makes  demand  for 
the  same  debt  or  property  the  defendant  may,  on  a  showing  of 
the  facts,  have  such  third  party  brought  in  to  contest  the  plaint- 
iff's claim.     By  some  statutes  a  garnishee  may  invoke  this  relief. 

1095 
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This  proceeding  is  a  statutory  interpleader,  and  performs  the. 
function  of  the  equity  bill  of  interpleader,  and  ordinarily  takes 
its  place.    McDonald  v.  Allen,  37  Wis.  108. 

In  a  foreclosure  action,  after  judgment  and  before  sale,  the 
plaintiff  may  bring  in  a  necessary  or  proper  party  for  the  pur- 
pose of  barring  his  rights  by  the  judgment.  "Wis.  Stats.  1898 
sec.  3161. 

See  generally  on  this  subject:  Wis.  Stats.  1898  sees.  2610, 
2611,  2767;  Minn.  Rev.  Laws  1905  sees.  4069,  4070,  4138^140; 
Iowa  Code  sees.  3594^3596;  N.  Dak.  Rev.  Codes  sees.  5238-5240; 
S.  Dak.  Rev.  Codes  C.  P.  sees.  95-98;  Cobbey's  Ann.  Stats,  of 
Nebr.  sees.  1044  et  seq. 

1788.  Order  by  court,  of  its  own  motion,  bringing  in  necessary 

parties. 

[Title.]  [Caption.] 

This  action  having  come  on  for  trial  at  said  term  on  the  .... 

day  of ,  19 . .  ,  before  the  court,  B . . . .  F appearing 

for  the  plaintiff,  and  G. . . .  H. . . .  for  the  defendant,  and  it 
appearing  to  the  court  that  L. . . .  M: . . .  and  N. . . .  0. . . .  are 
necessary  parties  defendant  in  this  action,  without  whose  pres- 
ence therein  a  complete  determination  of  the  controversy  can  not 
be  had;  and  that  they  have  such  an  interest  in  the  subject-matter 
of  the  eoiitroversy  that  the  court  should  require  them  to  be  made 
parties  for  their  due  protection : 

ORDERED,  That  said  L M and  N 0 be 

made  parties  defendant  to  this  action,  and  that  the  summons 
and  complaint  be  amended  by  the  addition  of  said  L. . . .  M. . . . 
and  N . . . .  0 . . . .  as  defendants,  and  otherwise  as  the  plaintiff 
may  be  advised.  That  within  twenty  days  from  the  date  hereof, 
the  plaintiff  cause  said  amended  summons  and  complaint  to  be 
served  on  said  defendants  hereby  brought  in,  and  that  they  and 
each  of-  them  have  twenty  days,  after  such  service,  in  which 
to  answer  said  amended  complaint.  That  the  trial  herein  be 
postponed  until  the  action  is  ready  for  trial  against  said  defend- 
ants hereby  brought  in. 

By  the  Court: 

J. . . .  K. . . .  ,  Judge. 

1789.  Petition  by  landlord  to  intervene  in  ejectment  against 

tenant. 

[Title.] 

To  the  Circuit  Court  for County. 

THE  PETITION  of  L. . . .  M. . . .  ,  of in  said  county, 

respectfully  represents : 

I.     That  the  action  above  entitled  is  now  pending  in  this  court, 
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for  the  recovery  by  said  plaintiff  from  the  defendant  of  the  fol- 
lowing described  real  estate  and  premises,  situate  in  said  county, 
to-wit  [describe  same]  which  action  has  not  proceeded  to  judg- 
ment [but  is  at  issue] ,  [or,  and  the  time  for  answering  the  com- 
plaint therein  has  not  yet  expired] . 

II.  That  said  defendant  C . . . .  D occupies  said  premises 

as  tenant  of  your  petitioner,  and  not  otherwise. 

III.  That  your  petitioner  is  the  owner  in  fee-simple  of  said 
premises,  and  the  whole  thereof,  having  acquired  title  thereto  by 
[here  indicate  the  source  of  title],  and  that  the  plaintiff  in  said 
action  has  no  interest,  right  of  possession  or  title  in  the  said 
premises. 

WHEREFORE  your  petitioner  prays  that  he  be  allowed  to 
come  in  as  a  party  defendant  to  defend  this  action ;  and  that  all 
proceedings  be  stayed  in  said  action  [on  the  part  of  either  party] 
until  a  hearing  can  be  had  upon  this  petition. 

L....  M...., 
[Verification  as  in  Form  1766.]  Petitioner. 

1790.  Petition  by  owner  of  chattels  to  intervene  in  replevin. 

[Title.] 

To  the court  of county. 

THE  PETITION  of  L M respectfully  represents: 

I.  That  the  above  entitled  action  is  now  pending  in  this  court 
for  the  recovery  of  the  possession  of  certain  personal  property, 
to-wit  [description  of  property]  ;  which  action  has  not,  as  de- 
ponent is  informed  and  believes,  proceeded  to  judgment. 

II.  That  the  defendant  received  the  said  [property]  from 
this  deponent  for  storage,  and  this  deponent  is  the  sole  owner 
thereof. 

III.  That  the  claim  of  the  plaintiff  in  this  action  is  made 
adversely  to  deponent's  title,  and  deponent  desires  to  litigate 
the  question  diredtly  with  him. 

WHEREFORE,  etc.  [as  in  last  preceding  form.] 

L....  II...., 
[Verification  as  in  Form  1766.]  Petitioner. 

1791.  Petition  by  judgment-creditor  to  be  made  co-plaintiff  in 

creditor's  action. 

[Title.] 

To  the court  for county. 

THE  PETITION  of  L M ,  of in  said  state, 

respectfully  represents : 

I.  That  this  action  was  brought  by  the  above  named  plaintiff 
as  a  judgment  creditor  of  the  above  named  defendant  0. . . . 
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D . . . .  ,  to  reach  the  property  of  said  C D . . . .  ,  alleged  to 

have  been  fraudulently  conveyed  to  the  said  defendants,  G. . . . 

H. . . .  and  E F. . . .  ,  and  to  set  aside  the  conveyances  and 

transfer  as  fraudulent  and  void  as  against  creditors  of  the  said 
C...  D.... 

II.  That  your  petitioner  is  a  judgment  creditor  of  said  de- 
fendant C . . . .  D ,  having  duly  recovered  a  judgment  against 

him  in  the court  for county,  on  the  ....  day  of 

,  19 . .  ,  for  the  sum  of dollars  damages,  and 

dollars  costs,  in  all •  dollars,  which  judgment 

remains  in  full  force  and  unappealed  from,  and  that  there  is- 

now  due  and  unpaid  thereon  the  sum  of dollars  with 

interest  from  said  day  of  rendition. 

III.  That  on  the day  of ,  19 . .  ,  execution  was 

duly  issued  on  the  said  judgment,  to  the  sheriif  of county, 

commanding  him  to  satisfy  said  judgment  out  of  the  personal 
property  of  the  said  defendant  C . . . .  D . . . .  ,  and  if  sufficient 
personal  property  could  not  be  found,  then  out  of  the  real  prop- 
erty belonging  to  the  said  defendant,  on  the  day  when  said  judg- 
ment was  docketed,  in  said  county,  to-wit,   the    ....    day  of 

,  19 . .  ,  or  at  any  time  thereafter,  which  said  execution 

was  afterwards,  on  the  ....  day  of  ..'....,  19 . .  ,  returned  by 
said  sheriff  wholly  unsatisfied. 

rV.  That  your  petitioner  is  ready  and  willing  to  contribute 
to  the  expense  of  the  action  on  being  let  in  as  a  party  co-plaint- 
iff, and  that  [here  state  any  special  circumstances  that  render 
it  necessary  or  desirable  that  the  petitioner  he  let  in,  if  any 
exist.] 

YOUR  PETITIONER  therefore  prays  that  he  be  allowed  t^ 
come  in  as  a  party  plaintiff  in  this  action  [and  to  prosecute  the 
same] ;  and  for  such  further  relief  as  may  be  just. 

L....  M...., 
Petitioner. 
[Verification  as  in  Form  1766.] 

1792.    Notice  of  motion  for  intervention. 

[Title.] 

TAKE  NOTICE,  that  on  the  annexed  petition  and  on  the 
pleadings  in  this  action,  the  undersigned  will  move  the  court, 

at  a  special  term  to  be  held  at on  the  ....  day  of , 

19. .  ,  at  ....  o'clock  in  the  ....  noon,  or  as  soon  thereafter  as 
counsel  can  be  heard,  for  an  order  directing  L. . . .  M. . . .  the 
petitioner  above  named,  to  be  made  a  party  defendant  in  the  ac- 
tion now  pending  in  this  court  between  A. .  . .  B. . . .  ,  plaintiff, 
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and  T. . . .  Z. , . .  ,  defendant,  and  for  such  other  relief  as  may  be 
just. 

[Date.]  E F 

[Address.]  Attorney  for  Petitioner. 

1793.  Order  to  show  cause  why  petition  for  intervention  should 

not  be  granted. 

[Title.]  [Caption.] 

On  reading  and  filing  the  petition  of  L M. . . .  of 

praying  to  be  let  in  as  a  party  defendant  in  this  action. 

IT  IS  ORDERED  that  the  plaintiff  [and  defendant]  herein 

show  cause,  on  the day  of ,  19 . .  ,  at  the  opening 

of  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard,  why  the  prayer  of  said  petitioner  should  not  be  granted. 

Further  ordered  that  until  the  determination  of  this  motion 
all  proceedings  herein  on  the  part  of  the  plaintiff  [and  defend- 
ant] be  stayed. 

And  let  copies  of  this  order  and  said  petition  be  served  on  the 
attorneys  of  the  plaintiff  and  defendant  respectively,  at  least 

days  before  the  hearing  of  such  motion. 

By  the  Court: 

J K. . . .  ,  Circuit  Judge. 

1794.  Order  granting  motion  for  intervention. 

[Title  of  the  cause.]  [At  a  special  term,  etc.] 

On  reading  and  filing  the  petition  of  L. . . .  M. . . .  dated  the 

....  day  of ,  19 . .    [and  proof  of  due  service  of  notice 

of  this  motion],  and  on  motion  of  0. . . .  P for  said  C. . . . 

D ,  and  after  hearing  Q R [or  no  one  appearing] 

in  opposition: 

ORDERED  that  C D....  be  made  a  party  defendant 

herein,  and  that  the  summons  and  complaint  be  amended  accord- 
ingly  [and  that  plaintiff  have  leave  to  amend  them  in  oth,er 

respects  as  he  may  be  advised] ;  and  that  within days  after 

service  of  a  copy  of  this  order  on  the  plaintiff's  attorney,  the 
plaintiff  cause  said  amended  summons   and   complaint   to  be 

served  on  said  L. . . .  M. . . .  and  that  said  L. . . .  M have 

twenty  days  after  such  service  in  which  to  answer  said  com- 
plaint, and  that  this  cause  thereupon  proceed  as  if  said  L. . . . 
M. . . .  had  been  originally  made  a  defendant  therein.  Let  all 
proceedings  on  the  part  of  the  plaintiff  be  stayed  until  said  an- 
swer be  served  or  the  time  herein  fixed  for  the  service  thereof 
shall  have  expired.  By  the  Court: 

J K ,  Judge. 
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1795.    Petition  for  intervention  in  replevin  (Iowa). 

[Title.] 

To  the court  of  the  county  of 

THE  PETITION  of  L M....  respectfully  shows  to  the 

court : 

[Here  state  facts  showing  nature  of  the  action,  and  its  present 
condition,  as  well  as  the  facts  showing  the  interest  or  ownership 
of  the  petitioner,  as  would  be  done  in  a  complaint.] 

WHEREFORE  your  petitioner  asks  leave  to  intervene  in  this 
action  as  against  both  plaintiff  and  defendant  therein  [or  as  the 
case  may  he],  and  he  demands  judgment  against  both  plaintiff 
and  defendant  [or  as  the  case  ma/y  he],  for  the  property  de- 
scribed in  this  petition  of  intervention  and  in  the  petition  of  the 
plaintiff  in  said  action  [or  for  the  possession  of  the  same,  as  the 
case  may  he]  or  for  the  value  thereof  if  the  same  can  not  be 
found,  and  for  his  damages  and  costs. 

0....P...., 
Attorney  for  Intervener, 
Werification.'] 

[In  Iowa  this  petition  hecomes  the  pleading  of  the  intervener 
and  is  to  he  answered  as  other  pleadings.] 

1798,    Notice  of  motion  for  interpleader. 

[Title.] 

Take  notice,  that  on  the  petition  of  0 . . . .  D . . . .  herewith 
served,  and  on  the  complaint  herein,  the  defendant  will  move 

the  court,  at  a  special  term  to  be  held  at on  the  ....  day 

of ,  19. .  ,  at o'clock  in  the noon,  or  as  sooq 

thereafter  as  counsel  can  be  heard,  to  substitute  0 . . . .  P . . . . 

of  in  his  place,  as  defendant  herein,  and  to  discharge 

this  defendant  from  liability  to  either  the  plaintiff  or  to  the 
said  0 P . . . .  concerning  the  agreement  [or  otherwise  desig- 
nate the  contract]  mentioned  in  the  complaint,  upon  this  de- 
fendant's paying  into  court  the  sum  of dollars,  the 

amount  claimed  in  the  summons  herein  [or,  if  action  is  for 
specific  property,  say :  concerning  the  property  mentioned  in  the 
complaint,  upon  said  defendant's  transferring  the  same  to  such 
person  as  the  court  may  direct]  ;  or  for  such  other  relief  as  may 
be  just  [and  for  the  costs  of  this  motion] . 
[Date.] 

N....  0...., 
Defendant's  Attorney. 
[Address.] 
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1797.    Afladavit  by  defendant,  for  interpleader  of  third  person 
in  action  on  contract. 

[Title.] 
[Venue.] 
C. . . .  D. . . .  ,  being  duly  sworn,  says: 

I.  That  he  is  the  defendant  in  the  above  entitled  action.* 

II.  That  the  same  is  brought  on  a  contract,  which  is  set  forth 
in  the  complaint,  and  that  the  time  for  answering  said  complaint 
has  not  expired,  and  the  defendant  has  not  yet  answered  in  this 
action. 

III.  That  one  [name  the  claimant],  who  is  not  a  party  to- 
this  action,  makes  a  demand  against  the  defendant  for  the  same 
debt  for  which  this  action  is  brought,  which  demand  is  made 
without  any  collusion  with  the  defendant. 

IV.  That  on  the   ....    day  of   ,  19 . .  ,  said    [name 

claimant]  served  on  the  defendant  a  notice  and  demand  of  which 
a  true  copy  is  hereto  annexed. 

V.  That  the  defendant  is  unacquainted  with  the  rights  of  the 
respective  claimants,  and  does  not  know  to  whom  to  pay  the 
amount  due  upon  said  contract  set  forth  in  the  complaint. 

THE  DEFENDANT  therefore  prays  for  an  order  substitut- 
ing said  [claimant]  as  defendant  in  this  action,  and  discharging- 
the  defendant  from  liability  to  either  party  on  his  depositing  in 
court  the  amount  of  said  debt,  which  deposit  he  hereby  Differs  to- 
make. 

\J  •  •  •  •     SJ  ■  •  •  • 

[Jurat.] 


1798.    The  same,  in  action  of  replevin. 

[Proceed  as  in  last  preceding  form  to  the  *.^ 

II.  That  the  same  is  brought  to  recover  from  the  defendant 
the  following  described  personal  property,  to-wit  [describe 
same] . 

III.  That  the  complaint  herein  was  served  on  the  ....  day 

of ,  19 . .  ,  and  the  time  for  answering  has  not  yet  expired, 

and  the  defendant  has  not  yet  answered  the  same.** 

IV.  That  one  [name  claimant]  who  is  not  a  party  to  this  ac- 
tion, makes  a  demand  against  the  defendant  for  the  whole  of  the 
same  property,  the  possession  of  which  this  action  is  brought  to 
recover. 

V.  That  the  said  demand  is  made  without  collusion  with  the 
defendant  and  [here  allege  any  facts,  as  to  possession,  showing 
that  -the  defendants  are  not  liable  for  any  damages  for  detention , 
or  otherwise,  according  to  facts  of  case] . 
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VI.  That  the  defendant  does  not  know  the  rights  of  the  re- 
spective claimants,  nor  to  whom  said  property  should  be  deliv- 
ered. 

DEFENDANT  therefore  prays  the  court  to  substitute  said 
[claimant]-  as  defendant  herein,  and  to  discharge  this  defendant 
from  all  liability  to  either  party  so  claiming,  upon  his  delivering 
the  said  property,  or  its  value,  to  such  persons  as  the  court  may 
order,  which  he  hereby  offers  to  do. 

\j, .  • .   D. ... 
[Jurat.] 

1799.  The  same,  where  the  third  party  claims  a  part  only  of 

the  property. 

[Proceed  as  in  last  preceding  form  to  the  **.] 

IV.  That  a  part  of  said  property,  to-wit  [here  describe  the 
part],  is  claimed  by  one  [name  claimant]  who  has  notified  the 
defendant  that  he  owns  and  is  entitled  to  the  possession  of  such 
part,  and  demands  the  same  of  this  defendant  [as  by  the  written 
notice  and  demand  of  which  a  true  copy  is  hereto  annexed,  will 
more  fully  appear] . 

V.  That  the  defendant  is  ignorant  of  the  rights  and  merits 
of  the  respective  claims  of  said  plaintiff  and  said  [claimant] 
and  that  a  complete  determination  of  the  questions  in  contro- 
versy can  not  be  had  without  the  presence  of  said  [claimant] 
as  a  party  to  this  action  [and  that,  as  to  the  property  so  claimed 
by  said  claimant,  this  defendant  makes  no  claim] . 

VI.  That  all  said  property  has  been  taken  from  the  possession 
of  this  defendant  by  the  sheriff  of county,  upon  the  requi- 
sition of  the  plaintiff  in  this  action. 

"WHEREFORE,  etc. 

C ...  D. ... 
[Jurat.] 

1800.  Order  of  interpleader. 

[Commencement  and  recitals  as  in  Form  1788.] 
ORDERED  that  on  payment  by  the  defendant  to  the  clerk 
of  this  court  of  the  amount  claimed  in  the  summons  herein,  prin- 
cipal and  interest,  less  ten  dollars  costs  of  this  motion,  within 
five  days  from  the  entry  of  this  order,  0 P . . . .  be  substi- 
tuted as  defendant  in  this  action  in  place  of  Y. . . .  Z. . . .  ,  the 
defendant  above  named,  and  that  said  T. . . .  Z. . . .  thereupon 
be  discharged  from  liability  to  either  the  plaintiff  above  named 
or  said  0 ....  P ... .                           . 

And  further  ordered  that  the  said  0. . . .  P have,leave  to 

appear  and  defend  this  action  within  twenty  days  after  serviee 
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upon  him  of  a  copy  of  this  order,  together  with  a  copy  of  the 
complaint  herein,  and  that  in  case  he  fail  so  to  do  the  plaintiff 
may  apply  to  the  court  for  judgment  as  by  default,  and  for  such 
■other  relief  as  he  may  be  entitled  to. 

By  the  Court: 

J. . . .  K. . , .  ,  Judge. 

1801.    Another  form,  delivery  of  specific  property,  and  ap- 
pointing receiver  therefor. 

[Commencement  and  recitals  as  in  last  preceding  form.] 
OEDERED :  1.     That  the  defendant  deliver  the  property  men- 
tioned in  the  complaint  herein  to  R S Esq.,  of , 

who  is  hereby  appointed  receiver  thereof. 

2.  That  0 P ,  of be  substituted  as  defendant 

in  this  action,  in  place  of  the  above  named  T Z. . . . ;  who 

shall,  upon  delivery  of  the  said  property  to  the  said  receiver, 
be  discharged  from  all  liability  therefor,  either  to  the  plaintiff 
or  to  the  said  0 P . . . . 

3.  That  the  said  receiver  hold  the  said  property,  subject  to 
the  further  direction  of  this  court.  [If  any  special  authority  is 
needed,  as  for  the  collection  of  incomes,  or  the  sale  of  the  prop- 
erty, insert  it  here] . 

4.  That  within  ....  days  after  entry  [or  notice]  of  this  or- 
der, the  plaintiff  serve  a  summons  and  a  copy  of  his  complaint, 
amended  as  he  may  see  fit  [with  a  copy  of  this  order],  upon 
the  said  0. . . .  P. . . . ;  and  that  the  said  0. . . .  P. . . .  answer 
such  complaint  within  ....  days  thereafter. 

5.  That  if  the  plaintiff  neglect  to  serve  his  summons  and 
complaint  and  this   order  as  herein  directed,   the   defendant 

Y Z may  apply  to  the  court  for  an  order  dismissing  the 

action,  and  that  the  said  property  be  delivered  by  the  receiver  to 

the  said  defendant  T Z ;  and  if  the  said  0 P 

neglect  to  answer  such  complaint,  if  served  as  herein  directed,  the 
plaintiff  may  apply,  on  notice,  for  an  order  that  said  property  be 
delivered  by  the  receiver  to  the  plaintiff. 

That   dollars  costs  be  allowed  to  the  said  Y 

Z. . . .  ,  to  be  deducted  by  him  out  of  the  fund  [or,  to  be  paid  by 
the  plaintiff,  and  allowed  to  him  in  case  of  his  final  recovery  of 
judgment]. 

By  the  Court: 

J. . . .  K ,  Judge. 


CHAPTER  OXXVIII. 


CHANGE    OF    VENUE. 


1802.  Demand  for  change  by  party     1811. 

because  action  is  not 
brought  in  the  county  in 
which  defendant  resides.        1812. 

1803.  The  same,  by  defendant's  at- 

torney, combined  with  no- 
tice of  retainer.  1813. 

1804.  The  same,   specifying  other      1814. 

reasons  than  residence. 

1805.  Consent  to  change.  1815. 

1806.  Affidavit  for  change  on  fail- 

ure to  consent.  1816. 

1807.  Notice  of  motion  for  change. 

1808.  Order   to   show    cause   with 

stay  of  proceedings.  1817. 

1809.  Affidavit  for  change  because 

impartial  trial  cannot  be     1818. 
had. 

1810.  Affidavit  (or  change  for  con- 

venience of  witnesses. 


Affidavit  for  change  in  case 
appealed  .from  justice 
court  (Wisconsin). 

Affidavit  for  change  of  ven- 
ue on  ground  of  prejudice 
of  judge. 

Order  changing  venue. 

Stipulation  to  change  place 
of  trial   (Wisconsin). 

Order  changing  venue  on 
stipulation. 

Order  changing  venue  for  al- 
leged prejudice  of  judge 
(Wisconsin). 

Order  changing  venue,  on 
judge's  own  motion. 

Affidavit  by  plaintiff  to  op- 
pose change  asked  for  on 
ground  of  convenience  of 
witnesses. 


Proceedings  to  change  the  place  of  trial  of  pending  actions 
are  purely  statutory,  and  the  statutes  of  the  various  states  vary 
considerably  as  to  the  grounds  upon  which  an  application  fqf 
such  change  may  be  made.  Most  of  the  statutes  agree  substan- 
tially in  providing  that  such  change  may  be  had  when  it  appears 
either  (1)  that  the  county  in  which  the  action  is  brought  is  not 
the  county  fixed  by  statute  for  the  trial  of  such  an  action ; 
(2)  where  it  appears  that  an  impartial  trial  cannot  be  had 
therein;  (3)  when  the  convenience  of -witnesses  and  the  ends  of 
justice  would  be  promoted  by  a  change.  Wis.  Stats,  1898  sees. 
2622,  2624;  Minn.  Rev.  Laws  1905  sees.  4096,  4097,  4099,  4100; 
N.  Dak.  Rev.  Codes  sec.  5244,;  S.  Dak.  Rev.  Codes  C.  P.  see.  102. 

Iowa,  provides  for,  such  a  change  (1)  when  the  action  is 
brought  in  the  wrong  county;  (2)  when  the  county  where  a  jury 
action  is  brought  is  a  party  thereto;  (3)  when  the  trial  judge 
is  a  party,  or  directly  interested  or  connected  by  blood  or  afiinity 
with  an  interested  party;  (4)  when  it  appears  by  proper  affi- 
davit that  the  inhabitants  of  the  county  or  the  judge  is  so  preju- 

1104 
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diced,  or  the  adverse  party  or  his  attorney  has  such  undue  in- 
fluence over  the  inhabitants  of  the  county  that  a  fair  trial  can- 
not be  had;  (5)  when  the  parties  agree  in  writing  for  a  change; 
(6)  when  it  appears  that  a  jury  cannot  be  obtained  in  the  county. 
Iowa  Code  sees.  3504,  3505. 

In  Nebraska  the  court  may  grant  a  change  where  it  appears 
that  a  fair  trial  cannot  be  had,  or  the  judge  is  interested,  or  re- 
lated to  either  party,  or  he  has  been  of  counsel  or  is  otherwise 
disqualified  to  sit.     Cobbey's  Ann.  Stats,  of  Nebr.  sec.  1060. 

In  Wisconsin,  in  addition  to  the  general  cases  first  above 
named,  change  may  be  had  in  any  case  on  stipulation  of  the  par- 
ties in  writing,  also  in  any  civil  case  brought  in  the  name  of  the 
state  where  the  jury  has  disagreed  or  rendered  a  verdict  which 
has  been  set  aside  by  the  court  on  certain  grounds  (Wis.  Stats. 
1898  sec.  2622) ;  also  when  the  judge  is  a  party,  or  interested  in 
the  action,  or  is  related  to  or  has  been  of  counsel  for  either  party 
(Wis.  Stats.  1898  sec.  2623) ;  also  upon  affidavit  by  the  party, 
of  prejudice  of  the  judge  (Id.  sec.  2625). 

In  Minnesota  a  change  may  also  be  had  upon  written  consent 
of  the  parties.    Minn.  Eev.  Laws  1905  sees.  4096,  4097. 

The  forms  given  in  this  chapter  are  designed  for  use  in  Wis- 
consin ;  they  may,  however,  be  easily  varied  to  meet  the  require- 
ments of  the  statute  of  any  of  the  other  code  states. 

1802.    Demand  for  change  by  party  because  action  is  not 
brought  in  the  county  in  which  defendant  resides. 

[Title  of  cause.] 

I  hereby  demand  that  the  trial  of  this  action  be  had  within 
the  proper  county,  viz.,  the  county  of  [designating  it]  for  the 
reason  that  at  the  time  of  the  commencement  of  this  action  I 
resided  and  still  reside  in  the  city  of in  said  county  of 


[Date.]  C D...., 

Defendant  above  named. 
[Address.] 

[This  must  he  served  within  twenty  days  after  the  service  of 
the  complaint.] 

1803.    The  same,  by  defendant's  attorney,  combined  with  no- 
tice of  retainer. 

[Title.] 

Take  notice  that  the  undersigned  is  retained  by  and  hereby 
appears  for  the  defendant  in  the  above  entitled  action ;  and  that 
the  defendant  demands  that  the  trial  of  this  action  be  had 

within  the  county  of for  the  reason  that  *  the  said  de- 
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fendant  at  the  time  of  the  commencement  of  this  action,  resided 

and  still  resides  in  the  city  of in  said  county  of 

[Date.] 

G....  H.... 
Defendant's  Attorney. 
[Address.]  >  [P.  0.  address.] 

1804.  The  same  specifying  other  reasons  than  residence. 

[Proceed  as  in  either  of  two  preceding  forms  to  the  *  and  con- 
tinue] :  the  said  action  is  brought  for  the  recovery  of  certain 
real  property  none  of  which  is  situated  within  the  county  of 
[name  county  in  which  action  is  brought]  but  all  [or  a  part]  of 
which  is  situated  within  the  county  of  [name  proper  county] . 

[In  case  the  reason  for  the  change  be  other  than  that  above 
named,  specify  it,  following  the  particular  statute  closely.] 
[Date.] 

G....  H.... 
Defendant's  Attorney. 
{Address.]  [P.  0.  address.] 

1805.  Consent  to  change. 

[Title.] 
Take  notice  that  the  above  named  plaintiff  consents  that  the 

place  of  trial  of  this  action  be  changed  to county. 

[Date.] 

£!....  F . . , .  f 
Plaintiff's  Attorney. 
[Address.]  ,    [P.  0.  Address.] 

[To  be  served  within  five  days  after  demand.] 

1806.  Affidavit  for  change  on  failure  to  consent. 

[Title.] 
[Venue.] 

C. . . .  D. . . .  ,  being  duly  sworn  on  oath,  says  that  he  is  the 
defendant  [or  one  of  the  attorneys  of  the  defendant]  in  the 
above  entitled  action. 

That  the  same  was  commenced  on  the  ....  day  of  , 

19 . .  ,  by  service  of  the  summons  and  complaint  On  said  defend- 
ant. 

That  at  the  time  of  the  commencement  of  this  action,  the  said 

defendant  resided  and  still  resides  in  the  city  of in  the 

county  of 

That  on  the day  of ,  19. .  ,  the  defendant's  attor- 
neys served  on  the  attorneys  for  the  plaintiff,  a  demand  in  writ- 
ing that  the  place  of  trial  of  this  action  be  changed  to 

county,  of  which  demand  a  copy  is  hereto  annexed. 
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That  no  written  consent  to  said  change  has  been  served  by  the 
plaintiff's  attorneys  on  the  defendant's  attorneys,  or  received 
by  them  in  this  action.  0 D. . . . 

1807.  Notice  of  motion  for  change. 

[Title.] 

Take  notice  that  upon  the  summons  and  complaint  in  this  ac- 
tion, the  demand  for  change  of  place  of  trial  heretofore  served 

on  you,  and  the  affidavit  of  C D . . . .  ,  herewith  served  on 

you,  the  undersigned  wiU  move  the  court  at  the  next  regular 

term  thereof  to  be  held  in  the  court  house  in  the  city  of 

in  said  county,  on  the day  of ,  19 . .  ,  at  the  open- 
ing of  court  on  said  day  or  as  soon  thereafter  as  counsel  can  be 
heard  [or  if  the  motion  he  iefore  the  judge]  wiU  apply  to  the 
Hon.  L. . . .  M. . . .  ,  circuit  judge,  at  his  chambers  in  the  court 

house  in  the  city  of in  said  county,  on  the  ....  day  of 

,  19. .  ,  at   . . .'.   o'clock  A.  M.]   for  an  order  changing 

the  place  of  trial  of  this  action  to county,  with  costs  of 

motion. 

[Date.]  G....H 

Defendant's  Attorney. 
[Address.] 

1808.  Order  to  show  cause  with  stay  of  proceedings. 

[Title.] 

On  the  affidavit  of  G D . . . .  served  herewith,  and  the  de- 
mand therein  mentioned,  and  on  the  pleadings,  let  the  plaintiff 

show  cause  at  a . .  term  to  be  held  at on  the 

day  of ,  19. .  ,  at o'clock  in  the  ....  noon,  or  as 

soon  thereafter  as  counsel  can  be  heard,  why  the  place  X)f  trial 

of  this  action  should  not  be  changed  from  the  comity  of 

to  the  county  of  ;  and  why  the  defendant  should  not 

have  the  costs  of  this  motion,  and  such  other  relief  as  may  be 
just.  And  until  thie  determination  of  this  motion,  let  all  the 
proceedings  on  the  part  of  the  plaintiff  be  stayed. 

Let  this  order  and  said  affidavit  be  served  on  the  plaintiff's 

attorney  on  or  before  the  ....  day  of ,  19 . . 

By  the  Court: 

L. . . .  M ,  Circuit  Judge. 

1809.  Affidavit  for  change  because  impartial  trial  cannot  be 

had. 

[Title.] 
[Venue.] 

C . . . .  D . . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  this  action. 
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That  the  summons  and  complaint  in  this  action  were  served 

on  him  on  the  . . .     day  of ,  19 . . ;  and  that  issue  was^ 

joined  by  the  service  of  this  defendant's  answer  on  the day 

of ,19.. 

That  this  afSant  has  fully  and  fairly  stated  the  case  in  this. 

action  to  G. . . .  H ,  Esq.,  his  counsel,  who  resides  in  the 

city  of in  said  county,  and  that  upon  such  statement  thus 

made  he  is  advised  by  his  said  counsel  and  verily  believes  that 
he  has  a  valid  and  substantial  defense  to  said  action  upon  the 
merits,  and  to  the  whole  thereof  [or  to  some  part  thereof,  speci- 
fying what  part] . 

That  an  impartial  trial  cannot  be  had  in  the  county  in  which 
this  action  is  pending,  as  this  affiant  has  reason  to  believe  and 
verily  does  believe;  and  that  "the  reasons  and  grounds  of  this 
belief  are  as  follows,  to  wit  [here  state  the  reasons  why  an  im- 
partial trial  cannot  he  had,  with  particularity;  if  there  be  wide- 
spread prejudice  of  the  people  not  only  should  the  fact  be  stated 
but  it  must  appear  that  the  affiant  has  occasion  to  know  that 
such  is  the  fact  by  investigation,  and  the  affidavits  of  third  per- 
sons who  have  mixed  with  the  people  and  are  able  to  testify  from 
personal  knowledge  should  be  added.  The  affidavit  of  the  party 
himself  will  rarely  suffice.] 

\J  •     •     •     •  J-r     ■     •     •     • 

[Jurat."] 

1810.    Affidavit  for  change  for  convenience  of  witnesses. 

[Title.] 
[Venue.] 

C D . . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  this  action,  and  that  the  same  was  commenced  on  the 

day  of ,  19 . .  ,  by  the  service  of  the  summons  and 

complaint;  and  that  issue  was  joined  therein  by  service  of  de- 
fendant's answer  on  the  ....  day  of ,  19. . 

That  this  affiant  has  fully  and  fairly  stated  the  case  in  this 

action  to  G H ,  Esq.,  his  counsel,  who  resides  at 

in  said  county;  and  that  upon  such  statement  thus  made  he  is 
advised  by  his  said  counsel  and  verily  believes  that  he  has  a 
valid  defense  to  said  action  upon  the  merits,  and  to  the  whole 
thereof  [or  to  a  part  thereof,  specifying  what  part] . 

That  the  facts  which  the  defendant  expects  to  prove  to  estab- 
lish his  defense  are  the  following  [here  state  the  same]. 

That  this  affiant  has  fully  and  fairly  stated  to  his  said  counsel 
the  facts  which  he  expects  to  prove  by  each  and  every  one  of 
the  following  named  witnesses,  viz.  [name  proposed  witnesses]  ; 
and  that  he  is  advised  by  said  counsel  and  verily  believes  that 
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€ach  and  every  one  of  said  witnesses  are  material  and  necessary 
to  his  defense,  and  that  without  their  testimony  he  can  not 
safely  proceed  to  trial;  and  that  each  and  all  of  said  witnesses 

reside  in  the  county  of ,  to-wit  [here  specify  where  each 

witness  resides] . 

That  the  convenience  of  said  witnesses  requires  that  the  place 

•of  trial  of  this  action  be  changed  to  "said  county  of ,  and 

this  affiant  makes  this  affidavit  for  the  purpose, of  moving  for 
such  change. 

That  no  previous  application  for  change  of  place  of  trial  herein 
has  been  made,  and  no  change  has  heretofore  been  made. 

\J  •  ■  •  •     AJ  •  •  •  ■ 

[Jurat.] 

1811.  Affidavit  for  change  in  case  appealed  from  justice  court 

(Wis.  Stats.  1898  sec.  2624). 

[Venue.] 

C . . . .  D ,  being  first  duly  sworn,  says : 

That  he  is  defendant  in  the  above  entitled  action,  and  that  the 
same  is  now  pending  on  appeal  of  this  defendant  from  a  judg- 
ment rendered  in  said  action,  before  J P ,  Esq.,  a  jus- 
tice of  the  peace  of  said  county,  on  the day  of , 

19 . .  ,  in  favor  of  the  plaintifE  and  against  this  defendant,  for 

the  sum  of    dollars  and    cents,   damages,   and 

dollars  and  ....    cents  costs    [or  otherwise  describe 

judgment] . 

That  this  action  was  commenced  by  process  personally  served 

on  affiant  on  the day  pf 19 . .  ,  and  that  the  affiant 

was  not  then  a  resident  of  said  county,  but  then  resided  and 

ever  since  has  resided  and  now  resides  in  the  county  of ; 

and  defendant  demands  a  change  of  the  place  of  trial  to  said 
county  of  ......  ,  the  county  of  his  residence. 

[Jurat.] 

1812.  Affidavit  for  change  of  venue  on  ground  of  prejudice  of 

judge. 

[Title.] 

[Venue.] 

C . . . .  D . . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  this  action,  and  that  he  has  good  reason  to  believe 
and  does  believe  that  he  cannot  have  a  fair  trial  in  such  action 
in  said  court  on  account  of  the  prejudice  of  the  judge  thereof, 
the  Hon.  L M :  and  the  defendant  makes  this  affidavit 
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for  the  purpose  of  applying  for  a  change  of  the  place  of  trial  to 
some  county  where  the  cause  complained  of  does  not  exist. 

C...  D.... 
[Jurat.] 

[This  affidavit  may  he  filed  at  any  time  before  the  trial  hegins, 
hut  notice  of  the  motion  should  he  given  if  it  is  desired  to  avoid 
payment  of  witness  fees.] 

1813.  Order  changing  venue. 

[Title.]  [Caption.] 

On  reading  and  filing  the  affidavit  of  [here  name  all  affidavits 

and  papers  on  which  motion  is  based],  and  on  the  pleadings 

herein,  and  after  hearing  G. . . .   H ,  Esq.,  of  counsel  for 

the  defendant,  and  E . . . .  P . . . .  ,  Esq.,  of  counsel  for  the 
plaintiff,  due  proof  of  service  of  notice  of  this  motion  [or  the  or- 
der to  show  cause  why  this  motion  should  not  be  granted]  having 
been  made  and  filed ;  and  the  court  being  advised  in  the  premises, 
ORDERED  that  the  place  of  trial  of  this  action.be  and  hereby 

is  changed  from county  to  the  county  of which 

is  the  proper  place  of  trial  of  the  same  [or,  on  the  ground  that 
there  is  reason  to  believe  that  an  impartial  trial  can  not  be  had 
in  said  county  of  ;  or,  for  the  reason  that  the  conven- 
ience of  witnesses  and  the  ends  of  justice  will  be  promoted  by 
such  change]  [and  that  the  defendant  have  ten  dollars,  the 
costs  of  this  motion] . 

By  the  Court: 

J K. . . .  ,  Circuit  Judge. 

1814.  Stipulation  to  change  place  of  trial  (Wis.  Stats.  1898 

sec.  2622). 

[Title.] 
It  is  hereby  stipulated  and  agreed  that  the  place  of  trial  of 

this  action  be  changed  to county  [and  that  the  plaintiff 

advance  the  costs  of  making  such  change,  to  abide  the  event  of 

the  action]. 

[Date.] 

E. . . .  F Plaintiff's  Attorney. 

G. . . .  H ,  Defendant's  Attorney. 

1815.  Order  changing  venue  on  stipulation. 

[Title.]  [Caption.] 

The  parties  hereto  having  stipulated  that  the  place  of  trial 

of  this  action  be  changed  from county  to county, 

ORDERED  that  the  place  of  trial  of  this  action  be  changed 
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in  accordance  with  said  stipulation,   from    county  to 

county. 

By  the  Court: 

J. . . .  K ,  Circuit  Judge. 

1816.  Order  changing  venue  for  a,lleged  prejudice  of  judge 

(Wis.  Stats.  1898  spa.  2625  as  amended  by  Laws  1905 
c.  282). 

[Title.]  [C<fptiqn.] 

On  the  affldayit  of  the  defendant,  C . . . .  D . , . .  ,  alleging  that 
he  has  good  reason  to  believe  and  does  believe  that  he  cannot 
have  a  fair  trial  in  this  action  in  this  court,  on  account  of  the 
prejudice  of  the  judge  thereof,  the  Hon.  [name  the  judge] ,  and 
on  motion  of  G. . . .  H. . . .  ,  Esq.,  defendant's  attorney, 

ORDERED  that  the  place  of  trial  of  this  action  be  and  hereby 

is  changed  from county  to  the  county  of 

[Date.] 

By  the  Court: 

L M. . . .  ,  Circuit  Judge. 

1817.  Order  changing  venue,  on  judge's  own  motion. 

'  [Title.]  [Caption.] 

This  cause  beiag  now  pending  in  this  court  at  issue,  and  it 
appearing  to  the  judge  thereof,  that  he  has  been  of  counsel  for 
one  of  the  parties  thereto  [or,  that  he  is  interested  in  the  subject 
matter  thereof,  or,  that  he  is  related  to  one  of  the  parties] ,  there- 
fore, 

ORDERED  that  the  place  of  trial  of  this  action  be  changed 

from county  to county. 

[Date.] 

By  the  Court: 

L. . . .  M. . . .  ,  Circuit  Judge. 

1818.  Affidavit  by  plaintiff  to  oppose  change  asked  for  on 

ground  of  convenience  of  witnesses. 

[Title.] 
[Venue.] 

A. . . .  B ,  plaintiff  above  named,  being  duly  sworn,  says: 

That  he  has  fully  and  fairly  stated  to  M. . . .  N. . . .  ,  his  coun- 
sel in  this  cause,  who  resides  at ,  in  the  county  of , 

the  facts  which  he  expects  to  prove  by  each  and  every  one  of 

the  following  witnesses,  viz.,  C . . . .  D . . . .  ,  of  the  town  of 

'•[etc.,  naming  all  the  witnesses],  all  of  whom  reside  in  said 

county  of  ;  and  that  they  are,  each  and  every  one  of 

them,  material  and  necessary  witnesses  for  this  plaintiff  on  the 
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trial  of  this  cause,  as  he  is  advised  by  his  said  counsel,  and  verily 
believes;  and  that  without  the  testimony  of  each  and  every  one 
of  said  witnesses,  this  plaintiff  cannot  safely  proceed  to  the  trial 
of  this  cause,  as  he  is  also  advised  by  his  said  counsel,  and  verily 
believes. 

That  the  facts  which  this  plaintiff  expects  to  prove  by  said 
witnesses,  are  as  follows  [state  in  detail  the  facts  and  circum- 
stances which  the  plaintiff  expects  to  prove  by  each  witness, 
naming  him,  and  showing  their  materiality] , 

A.*  •  •  t     JJ  •  ■  •  ■ 

[Jurat.]i 


CHAPTER  CXXIX. 


CONSOLIDATION  OF  ACTIONS. 


1819, 


Affidavit  for  consolidation  of 
actions. 


1820.  Notice  of  motion  to  consoli- 

date actions. 

1821.  Order  consolidating  actions. 


"When  two  or  more  actions  are  pending  in  the  same  court  which 
might  have  been  joined  they  may  be  consolidated  on  motion, 
in  the  discretion  of  the  court.  Wis.  Stats.  1898  sec.  2792 ;  Minn. 
Rev.  Laws  1905  sec.  4141;  Iowa  Code  sec.  3644;  N.  Dak.  Rev. 
Codes  sec.  5738;  S.  Dak.  Rev.  Codes  C.  P.  sec.  567;  Cobbey's 
Ann.  Stats,  of  Nebr.  see.  1150. 

In  order  to  justify  consolidation  it  must  appear  either  by  the 
pleadings  or  affidavits,  or  both,  that  the  actions  are  of  such 
nature  that  they  might  have  been  joined  under  the  provisions 
of  the  statute,  and  that  either  no  defense  is  intended  or  that 
substantially  the  same  defenses  and  questions  are  involved  in 
both  actions. 

1819.    Affidavit  for  consolidation  of  actions. 

[Give  titles,  separately,  of  the  various  causes.] 
[Venue.] 

C. . . .  D. . . .  ,  being  duly  sworn,  says  that  he  is  the  defend- 
ant [or  one  of  the  defendants]  [or  if  action  be  against  a  corpo- 
ration: president  of  the  corporation  defendant]  in  each  and  all 
of  the  above  entitled  actions,  which  are   all  pending  in  the 

court  aforesaid ;  that  each  of  said  actions  is  founded  upon 

a  promissory  note  alleged  to  have  been  made  by  defendant  and 
owned  by  the  plaintiff  [or  otherwise  state  the  nature  of  the  va- 
rious actions  so  as  to  show  that  they  are  all  of  a  class  which  the 
■statute  permits  to  he  joined] . 

That  the  defendant  has  no  defense  to  said  actions  and  does 
not  intend  to  defend  the  same  [or  that  the  defenses  are  identical 
in  all  of  said  actions,  namely:  stating  briefly  the  defenses,  as: 
that  the  said  notes  were  executed  by  defendant  to  plaintiff  under 
duress,  as  more  fully  set  forth  in  the  answer  of  the  defendant, 
a  copy  of  which  is  hereto  attached,  and  that  the  issues  which  will 
arise  and  be  tried  are  the  same  in  all  of  said  actions,  or  other- 
mi 
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wise  state  the  nature,  and  identity  of  the  defenses,  according  to 
the  fact] . 

[State  whether  causes  are  at  issue,  and  if  so  when  issue  was 
joined,  and  if  plaintiff  has  refused  to  consent  to  consolidation, 
state  the  fact] . 

\j  •  •  •  •     JLJ  •  •  ■  ■ 

[Jurat.] 

1820.    Notice  of  motion  to  consolidate  actions. 

[Give  titles  of  all  the  actions  separately.] 

TAKE  NOTICE  that  upon  the  affidavit  of  C D , 

herewith  served,  and  upon  the  pleadings  heretofore  filed  and 
served  in  the  above  entitled  actions,  the  defendant  will  move  the 
court  at  a  ....  term  thereof,  to  be  held  at  the  court  house  in 

the  city  of in  said  county,  on  the  ....  day  of 

next,  at  the  opening  of  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  an  order  consolidating  the  two  above 
entitled  actions  into  one,  with  costs  of  motion. 
[Date.] 

G. . . .  S. . . . 
Defendant's  Attorney. 
[Address.] 


1821.    Order  consolidating  actions. 
STATE  OF 

Court < 

□ounty. 

Plaintiff, 
vs. 

C D 

Defendant. 

Action  comnnencec 
h                       19 

- 

A B J 

Plaintiff, 
vs. 
C D , 

Defendant. 

Action  commenced 

r    ,i9.« 

The  motion  of  the  defendant  for  the  consolidation  of  the  two 
actions  above  entitled  into  one,  coming  on  to  be  heard  at  said 

term,  upon  the  affidavit  of  C D . .  „ .  ,  and  the  pleadings  in 

said  actions,  and  the  court  having  heard  G H ,  Esq., 

attorney  for  defendant,  and  E . . . .  F . . . .  ,  Esq.,  attorney  for 
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the  plaintiff,  respectively,  for  and  against  the  motion,  and  being 
advised  in  the  premises : 

IT  IS  ORDERED  that  the  said  actions  be  and  they  are  hereby 
consolidated  into  one  action,  and  that  the  several  statements  of 
the  causes  of  action  in  the  respective  complaints  stand  as  the 
complaint  in  said  consolidated  action,  and  the  answers  already 
served  stand  as  the  answer  thereto ;  and  that  the  defendant  have 
and  recover  ten  dollars  costs  of  motion. 
[Date.]  By  the  Court: 

L. ...  M....,  Judge, 


CHAPTER   CXXX. 

OFFERS  OF  JUDGMENT  AND  TO  LIQUIDATE 
DAMAGES. 


1822.  OfEer  to  allow  Judgment. 

1823.  Notice  of  acceptance  there-. 

of. 

1824.  Affidavit  to  enter  Judgment 

thereon. 


1825.  Judgment  thereon. 

1826.  Offer  to  liquidate  damages 

(served  with  answer) 
1826a.  Notice  of  acceptance. 


The  codes  quite  generally  provide  that  the  defendant  may  at 
any  time  before  the  trial  serve  on  the  plaintiff  an  offer  to  permit 
judgment  to  be  taken  by  the  plaintiff  for  the  sum,  or  property, 
or  to  the  effect  therein  specified,  with  costs,  and  if  the  offer  be 
not  accepted  within  a  specified  time  it  is  deemed  withdrawn; 
but  if  the  plaintiff  fail  to  recover  a  more  favorable  judgment 
he  cannot  recover  costs  from  the  time  of  the  offer.  "Wis.  Stats. 
1898  see.  2789 ;  Minn.  Eev.  Laws  1905  sec.  4196 ;  N.  Dak.  Rev. 
Codes  sec.  5639;  S.  Dak.  Eev.  Codes  C.  P.  sec.  472.  In  Iowa 
and  Nebraska  this  offer  is  limited  to  an  action  for  the  recovery 
of  money  only.  Iowa  Code  sec.  3819;  Cobbey's  Ann.  Stats,  of 
Nebr.  sec.  1575.  In  Nebraska  an  offer  to  confess  judgment  may 
also  be  made  before  or  after  action  is  brought.  Cobbey's  Ann. 
Stats,  of  Nebr.  sees.  1570,  1575.  In  North  Dakota  and  South 
Dakota  the  plaintiff  may  make  an  offer  of  judgment  when  a 
counter-claim  is  interposed.  N.  Dak.  Rev.  Codes  sec.  5640 ;  S. ' 
Dak.  Rev.  Codes  C.  P.  sec.  473.  In  certain  states  an  offer  to 
allow  damages  to  be  assessed  at  a  certain  sum  may  also  be  made 
with  like  effect.  In  Wisconsin,  North  Dakota  and  South  Dakota 
this  privilege  is  limited  to  actions  upon  contract,  and  the  offer 
must  be  served  with  the  answer.  Wis.  Stats.  1898  sec.  2790; 
N.  Dak.  Rev.  Codes  sec.  5641 ;  S.  Dak.  Rev.  Codes  C.  P.  sec.  474. 
In  Iowa  it  may  be  made  in  all  actions  for  the  recovery  of  money 
only  (Iowa  Code  sec.  3820) ,  and  may  be  served  after  answer.  In 
Minnesota,  in  tort  actions,  there  must  be  an  actual  tender.  Minn. 
Rev.  Laws  1905  sec.  4197. 

1822.    Offer  to  allow  judgment. 

[Title.] 

The  defendant  [naming  him,  or  them],  offers  to  allow  judg- 
ment to  be  taken  against  him  [or,  against  the  defendant  herein] 

1116 
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by  the  plaintiff,  for  [here  specify  the  sum  or  property,  or  specific- 
relief  intended]  with  costs. 
[Date.] 

[Signature  of  defendant  or  his  attorney.} 
[Address  to  plaintiff's  attorney.] 

1823.  Notice  of  acceptance  thereof. 

[Title.] 

Take  notice  that  the  plaintiff  accepts  the  offer  of  the  defend- 
ant dated ,  19. .  ,  allowing  him  to  take  judgment  in  thij 

action  [for dollars]  with  costs. 

[Dote] 

[Signature  of  plaintiff's  attorney.] 
[Address  to  defendant's  attorney.] 

1824.  Affidavit  to  enter  judgment  thereon. 

[Title.] 

[Venue.] 

E P. . . .  ,  being  duly  sworn,  says  that  he  is  the  attorney 

for  the  plaintiff  in  the  above  entitled  action,  and  that  the  an- 
nexed offer  to  allow  judgment,  made  by  the  defendant,  was 

served  on  him  on  the day  of last;  and  that  within 

ten  days  thereafter,  to-wit,  on  the  ....  day  of last,  he 

served  upon  the  defendant's  attorney,  G. . . .  H. . . .  ,  Esq.,  the 
foregoing  notice  that  plaintiff  accepted  the  same,  by  delivering 
to  and  leaving  with  said  G. .. .  H. . . .  personally  a  true  copy 
of  the  said  last  named  notice,  at  the  office  of  the  said  G.... 

H. . . .  in  the  city  of ,  county  of aforesaid. 

E . , . .  P . . . . 
[Jurat.] 

1825.  Judgment  thereon. 

[Title.] 

This  action  having  been  commenced  by  due  personal  service 

of  summons  on  the  defendant  C D ,  on  the day  of 

,  19..,  and  the  said  defendant  L M having 

appeared,  and  said  defendants  having  offered  in  writing  to 
allow  the  plaintiff  to  take  judgment  against  them  for  [state  the 
judgment  offered],  which  offer  the  plaintiff,  within  ten  days 
thereafter,  duly  accepted  in  writing;  now,  on  motion  of  M. . . . 
N ,  plaintiff's  counsel : 

IT  IS  ADJUDGED  that  said  plaintiff  recover  of  said  defend- 
ants   dollars  [or  other  relief,  according  to  the  offer]. 
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with dollars  costs  and  disbursements,  making  together 

the  sum  of dollars. 

Dated ,19.. 

By  the  Court: 

N....  0....,  Clerk. 
[If  the  statute  require  entry  of  judgment  by  the  court,  the  re- 
quirement must  be  followed.] 

1826.    Offer  to  liquidate  damages  (served  with  answer). 

[Title.] 

The  defendant  hereby  offers  that  if  he  fail  in  his  defense  in 
this  action  the  plaintiff's  ddihages  be  assessed  at  the  siim  of 

dollars. 

[Signature  of  the  defendant,  or  his  attorney.] 
[Address  to  plaintiff's  attoriiej).] 

1826a.  Notice  of  acceptance  thereof. 

[Title  of  cause.] 

Take  notice  that  the  plaintiff  hereby  accepts  the  offer  of  the 
defendant,  that  if  he  fail  in  his  defense  in  this  action,  the  dam- 
ages of  the  plaintiff  be  assessed  at  the  sum  of dollars. 

[Date.] 

[Signature  of  plaintiff's  attorney.] 
[Address  to  defendant's  attorney.] 


PART  V. 


FOEMS  EESPECTI]:!J"G  TEIAL  AKD 
EYIDENCE. 
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CHAPTER  CXXXI. 


PROCEEDINGS  TO  OBTAIN  INSPECTION  OF  PRIVATE 
WRITINGS  OR  ADMISSION  OP   GENUINENESS. 


1827. 


1828. 


1829. 


Petition  for  Inspection  and 
copies. 

Order  for  Inspection  and 
copies,  or  to  show  cause. 

Order  absolute,  for  inspec- 
tion and  copies,  after  de- 
cision of  motion  upon  or- 
der to  show  cause. 

1830.  Demand  for  inspection  and 

copy   (Nebraska) . 

1831.  Petition  for  production  and 

Inspection  (Iowa  and  Ne- 
braska). 


1832.  Rule  thereon  (Iowa  and  Ne- 

braska). 

1833.  Notice  requesting  admission 

of    genuineness    of    docu- 
mentary evidence. 

1834.  Admission  thereunder. 

1835.  Stipulation    to   admit    docu- 

ments. 

1836.  Short    form,    admission    by 

one  party. 

1837.  Stipulation   to   .admit   facts. 

1838.  Notice  to  produce  at  trial. 


The  statutes  giving  the  right  to  inspection  and  copies  of  papers 
or  books  in  the  possession  of  the  opposite  party  are  essentially 
similar  in  the  various  states.  Wis.  Stats.  1898  see.  4183 ;  Minn. 
Rev.  Laws  1905  see.  4729 ;  Iowa  Code  sees.  4654,  4655 ;  N.  Dak. 
Rev.  Codes  sec.  5644;  S.  Dak.  Rev.  Codes  C.  P.  see.  477;  Cob- 
bey's  Ann.  Stats,  of  Nebr.  sees.  1379,  1380,  1384,  1385.  Cer- 
tain of  the  states  also  have  provisions  requiring  an  admission 
of  the  genuineness  of  a  writing  material  to  the  action  when  ex- 
hibited to  the  adverse  party  before  the  trial,  on  pain  of  paying 
the  expense  of  proving  its  genuineness.  Wis.  Stats.  1898  sec. 
4184;  N.  Dak.  Rev.  Codes  sec.  5643;  S.  Dak.  Rev.  Codes  C.  P. 
see.  476;  Cobbey's  Ann.  Stats,  of  Nebr.  sec.  1378. 


1827.    Petition  for  inspection  and  copies. 

[Title.] 

To  the court  [or.  To  the  Hon.  L. . . .  M. . . . ,  Judge, 

etc.] 

THE  PETITION  of  C. . . .  D. , . .  respectfully  shows  that  he 
is  the  defendant  in  the  above  entitled  action;  that  this  action 
was  commenced  on  the day  of ,  19 . .  ,  by  the  per- 
sonal service  of  the  summons  and  complaint  on  this  defendant, 
and  that  the  defendant  duly  answered  said  complaint  on  the 
71                                        1131 
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day  of  ..,...,  19 . ,   [or  otherwise  state  condition  of  the 

action  according  to  the  fact] . 

That  this  action  is  brought  by  the  plaintiff  [here  state  iriefly 
the  nature  of  the  action,  e.  g.:  for  money  alleged  to  have  been 
lent  by  said  plaintiff  to  the  said  defendant,  at  his  request;  or, 
for  money  alleged  to  have  been  paid  by  said ,  plaintiff  for  the 
use  of  the  said  defendant,  at  his  request ;  or,  for  money  alleged 
to  have  been  received  by  the  said  defendant  for  the  use  of  said 
plaintiff] . 

That  petitioner  has  fully  and  fairly  stated  the  case  in  this 

action  to  G H ,  Esq.,  his  counsel,  who  resides  at , 

and  is  advised  by  his  said  counsel,  upon  such  statement,  and 
verily  believes  that  an  inspection  and  copies  of  the  following 
books  and  papers,  and  documents,  which,  as  he  is  informed 
and  believes,  are  now  in  the  possession  of  or  under  the  control 
of  the  plaintiff,  and  not  of  the  defendant,  are  necessary  to  en- 
able defendant  to  frame  his  answer  herein  [or,  to  prepare  Ms 
case  for  trial],  and  that  he  cannot  safely  proceed  to  trial  with- 
out such  inspection  and  copies  *. 

That  such  inspection  and  copies  are  made  necessary  by  the 
following  facts  [here  briefly  state  facts  showing  necessity  and 
materiality  of  the  books  or  writings,  e.  g.:  That  during  the  nego- 
tiation for,  and  in  making  the  agreement  sued  on,  deponent 
wrote  to  the  plaintiff  several  letters  relating  thereto,  bearing 

date  about  the day  of ,  19 . .  ,  respectively,  which, 

or  some  of  them,  as  deponent  is  informed  and  believes,  consti- 
tute said  agreement]. 

That  none  of  said  letters  are  in  the  possession  or  under  the 
control  of  deponent,  nor  has  he  kept  any  copies  of,  or  extracts 
from  them. 

That  your  petitioner  has  applied  to  the  said  plaintiff  for  per- 
mission to  inspect  and  take  a  copy  of  said  [name  the  documents 
or  the  entries  in  said  books  relating  to  said  transactions] ,  which 
said  permission  has  been  refused,  and  sworn  copies  of  the  same 
have  been  refused,  by  said  defendants  to  the  plaintiff. 

That  this  is  the  only  application  which  has  been  made  in  this 
behalf. 

YOUE  PETITIONER  therefore  prays  that  he  be  allowed  to 
inspect  said  [specify  what]  and  to  take  a  copy  thereof;  or  that 
a  sworn  copy  [or  copies]  thereof  be  delivered  to  him,  according 
to  law  and  the  rules  and  practice  of  this  court,  in  such  time  and 
manner  and  under  such  conditions  as  may  seem  proper;  and  for 
such  other  or  further  Belief  as  may  be  proper. 

W  •  •  •  ■     -1-^  •  •  •  • 

[Add  verification  as  in  Form  1766.] 
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1828.    Order  for  inspection  and  copies,  or  to  show  cause. 

[Title.] 

Upon  the  petition  of  C ....  D ,  defendant  in  this  action, 

of  which  a  copy  is  hereto  annexed,  and  upon  the  pleadings  and 

proceedings  in  this  action;  on  motion  of  G H ,  Esq., 

attorney  for  the  defendant, 

ORDERED  that  the  plaintiff  be-  required  to  give  to  the  de- 
fendant inspection  and  a  sworn  copy  of  [name  and  describe  docu- 
ment or  book]  ;  or  permission  to  take  such  copies  in  the  follow- 
ing mode,  namely,  that  the  plaintiff  deposit  said  [name  docu- 
ment or  book]  with  the  clerk  of  this  court  in  his  office  in  the 

court  house,  on  the  ....  day  of ,  19. .  ,  on  or  before  .... 

0  'clock  noon,  such  deposit  to  continue  until  the   ....   day  of 

,  19 . .  ,  at  . . . .  0  'clock  ....  noon,  during  which  period 

the  defendant  is  at  liberty  to  inspect  or  take  such  copies.  [Or 
the  order  may  be:  That  the  plaintiff  deliver  to  the  defendant 
sworn  copies  of  said  books  and  papers,  on  or  before  the  .... 

day  of ,  19 . .  ,  at  . . . .  0  'clock  ....  noon,  on  condition, 

nevertheless,  that  the  plaintiff  pay  or  tender  to  the  attorney 

for  the  defendant,  before  such  time  of  delivery dollars, 

to  cover  the  expense  of  making  such  copies  and  their  delivery; 
or  the  condition  may  be:  That  the  plaintiff  deposit  with  the  clerk 
of  this  court  the  sum  of dollars  and  notify  defend- 
ant's attorney  of  such  deposit,  out  of  which  the  clerk  shall  t£ix 
the  reasonable  costs  and  expenses  of  making  and  delivering  such 
copies,  or  such  other  conditions  as  the  court  or  judge  deems 
proper.] 

Or,  that  the  said  plaintiff  show  cause  to  the  contrary,  before 

me,  at  my  chambers,  in  the  court  house  in on  the  .... 

day  of ,  19. .  ,  at o'clock  A.  M.  [or,  before  the  court 

at  a  regular  term,  on  the  ....  day  of ,  19 . .  ,  at , 

etc.] 

Let  a  copy  of  this  order  and  the  petition  on  which  it  is 
founded,  be  served  on  the  attorneys  for  said  plaintiff  ....  days 
before  the  date  last  mentioned. 

This  order  shall  operate  as  a  stay  of  proceedings  to  this  extent 
only,  namely   [here  specify  how  far  the  proceedings  shall  be 
stayed,  if  it  is  desired  not  to  make  a  full  stay] . 
[Date.] 

[By  the  Court :] 

L. . . .  M. . . .  ,  Circuit  Judge. 
[The  foregoing  petition  and  order  are  adapted  for  use  in  Wis- 
consin, under  Rule  XVIII,  Circuit  Court  Rules.    In  Iowa  the 
petition  must  state  the  facts  expected  to  be  proved  by  the  books 
or  papers,  etc.,  how  and  wherein  they  are  material.    In  Ne- 
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hraska  there  must  first  he  a  written  demand,  which  if  not  com- 
plied with  may  be  followed  by  an  order:  the  making  of  this 
demand,  and  the  failure  to  comply  should  be  alleged  in  the  peti- 
tion.] 

1829.  Order  absolute,  for  inspection  and  copies,  after  decision 

of  motion  upon  order  to  show  cause. 
[This  order  may  substantially  follow  the  form  immediately 
preceding,  omitting  the  provisions  requiring  the  showing  of  cause. 
It  does  not  seem  necessary  to  repeat  the  same.] 

1830.  Demand  for  inspection  and  copy  (Nebraska). 

[Title.] 

Take  notice  that  C . . . .  D . . . .  the  defendant  above  named 
hereby  demands  of  the  plaintiff  above  named  an  inspection  and 
copy  or  permission  to  take  copy  of  that  certain  deed  [or  other 
instrument  or  booh,  describing  the  same  with  such  particularity: 
as  to  enable  the  other  party  to  distinguish  it] ,  which  said  [name 
instrument  or  book]  is  in  the  possession  and  under  control  of 
the  plaintiff  and  contains  evidence  relating  to  the  merits  of  the 
defense  in  this  action. 
[Date.] 

G.  • .  •  D. . .  > 
To  A B. . .,  ,  Esq.,  Plaintiff, 

and  E. . . .  F. , . .  ,  Esq.,  his  Attorney. 

1831.  Petition  for  production  and  inspection  (Iowa  and  Ne- 

braska). 

[Follow  the  first  form  in  this  chapter  to  the  *  and  continue] : 
That  said  deed  [or  other  paper  or  book]  is  material  to  the  juSt 
determination  of  this  action  in  this,  that  [state  facts  showing 
its  materiality]  and  that  the  defendant  expects  to  prove  by  said 
deed  [or  other  book  or  paper]  that  [set  forth  the  facts  expected 
to  be  proved]. 

YOUR  PETITIONER  therefore  prays  that  a  rule  be  issued 
requiring  the  plaintiff  to  produce  said  deed  [or  book]  for  the 
purpose  of  being  inspected  and  copied  by  the  defendant,  and  of 
being  used  as  evidence  in  his  behalf,  or  that  the  said  plaintiff 
show  cause  to  the  contrary.  C. . . .  D. . . . 

[Add  verification.] 

1832.  Rule  thereon  (Iowa  and  Nebraska). 

The  State  of to  the  Sheriff  of County, 

GREETING :  C D having  filed  his  petition  in  a  cer- 
tain action  pending  in  the  district  court  of  the  State  of 
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in  and  for county,  wherein  A B . . . .  is  plaintiff  and 

C . . . .  D is  defendant,  alleging  that  he  believes  a  certain  deed 

[or  book,  describing  same  as  in  petition]  is  now  under  the  control 
of  said  plaintiff,  and  that  the  same  is  material  to  the  just  de- 
termination of  said  action. 

YOU  ARE  HEREBY  COMMANDED  to  make  known  to  the 

said  A B ,  plaintiff  aforesaid,  that  he  produce  said 

hook  [or  paper  or  deed]  in  said  court  on  the day  of , 

19 . .  ,  for  the  purpose  of  being  inspected  and  copied  by  the  said 
defendant,  or  show  cause  to  the  contrary. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 

the  seal  of  said  court  this  ....  day  of ,  19 . . 

[SEAL.]  L....M....,  Clerk. 

1833.  Notice  requesting  admission  of  genuineness  of  docu- 

mentary evidence. 

[Title.] 

Take  notice  that  the  undersigned  proposes  to  adduce  in  evi- 
dence upon  the  trial  the  document  [or  the  several  documents] 
hereto  annexed  and  exhibited  to  you,  and  that  you  are  requested 
to  give  an  admission  in  writing  of  the  genuineness  of  the  same 
[respectively] . 

[Date.]  [Signature.] 

[Address.] 

1834.  Admission  thereunder. 

[Title.] 

I  hereby  make  the  admission  above  requested  [and  where  a 
part  of  several  documents  are  admitted,  add:  so  far  as  relates 
to  the  bond  annexed,  and  refuse  to  make  any  other  admission] . 
[Date.] 

[Signature.] 

1835.  Stipulation  to  admit  documents. 

[Title.] 

It  is  hereby  stipulated  and  agreed  that  the  documents  here- 
under described  [and  to  which  we  have  respectively  set  our 
names  on  the  first  and  last  pages  thereof]  shall  and  may  be  ad- 
mitted and  read  and  used  as  evidence  at  the  trial  of  this  cause ; 
and  that  such  of  the  said  documents  as  are  described  as  copies 
or  extracts  shall  be  deemed  and  taken  to  be,  and  shall  be  used 
as,  true  copies  or  extracts,  without  further  proving  the  same; 
and  that  such  copies  or  extracts  shall,  and  may  be,  read  in 
evidence  as  primary  and  the  best  evidence,  and  not  as  secondary  ■ 
evidence;  and  that  the  original  documents  shall  not  be  required 
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to  be  produced,  or  any  evidence  as  to  the  same,  or  of  the  proper 
custody  thereof,  or  as  to  the  non-production  of  the  same;  and  no 
objection  shall  be  taken  to  the  reading  as  evidence  the  documents 
so  marked,  saving  all  just  exceptions  to  the  admissibility  of  the 
originals  as  evidence. 

The  following  are  the  documents  abpve  referred  to  [describinct 
them,  and  referring  to  a  figure  or  letter  indorsed] . 
[Date.] 

[Signatures.} 

1836.  Short  form;  admission  by  one  party. 

[Title.] 

For  the  purposes  of  the  trial  of  this  action,  the  due  execution 
by  the  above-named  defendant,  and  the  genuineness  of  the  an- 
nexed contract  are  hereby  admitted ;  and  the  same  may  be  read  in 
evidence  upon  the  trial  of  said  action,  without  further  proof. 
[Date.] 

[Signature.] 
Defendant's  Attorney. 

1837.  Stipulation  to  admit  facts. 

[Title.] 

It  it  hereby  stipulated  and  agreed  that  the  following  facts  are,, 
and  shall  be,  admitted  by  both  parties  for  the  purpose  of,  and  on, 
the  trial  of  this  action  [here  state  the  facts] . 
[Date.]  [Signatures.] 

1838.  Notice  to  produce  at  trial. 

[Title.] 

TAKE  NOTICE  that  you  are  hereby  required  to  produce,  on 
the  trial  of  this  cause  [a  certain,  here  describe  the  paper  sought; 
or,  if  there  are  several  say],  the  following  described  papers: 

1.  A  deed  bearing  date  on  or  about  the day  of , 

19. .  ,  and  executed,  or  purporting  to  be  executed,  between  M 

N. . . .  and  0 P and  to  convey  a  farm  in  the  town  of 

2.  All  books  of  account  kept  by  M N. . . .  in  his  business 

at ,  from  the  ....  day  of ,  19 . .  ,  to  the  ....  day 

of. ,  19 . .  ,  and  containing  entries  relating  to  dealings  be- 
tween M N and  0 P 

Also  other  documents,  letters,  books,  papers,  and  writings  what- 
soever, in  your  control,  containing  any  entry,  memorandum,  or 
other  matter  in  any  wise  relating  to  the  matters  in  question  in 
this  cause. 
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And  you  are  hereby  notified  that  in  ease  of  your  failure  to  pro- 
duce the  said  [describing  the  papers]  the  defendant  will  intro- 
duce secondary  evidence  of  their  contents  on  the  trial  of  this 
action. 

[Date.]  G....  H...., 

[Address.]  Attorney  for  Defendant. 

[The  most  accurate  descriptum  possible  should  be  given  of  all 
documents  desired.] 


CHAPTER  GXXXII. 

PEOCEEDINGS  TO  OBTAIN  EXAMINATION  OF 
ADVERSE  PAHTY. 


1839.  Notice  of  examination. 

1840.  Affidavit  to   accompany  no 

tice,  when  examination  is 
required  before  issue  Is 
joined. 


1841.  Notice  of  motion  to  further 

limit  the  examination. 

1842.  Order  limiting  the  subjects 

of  examination. 


The  forms  given  in  this  chapter  are  for  use  in  Wisconsin  under 
the  provisions  of  Wis.  Stats.  1898  sec.  4096  as  amended  by  Laws 
1901  c.  244.  Provisions  somewhat  similar  are  contained  in  the 
Codes  of  North  Dakota  and  South  Dakota.  N.  Dak.  Rev.  Codes 
sees.  5645-5652 ;  S.  Dak.  Rev.  Codes  C.  P.  sees.  478-485. 

1839.  Notice  of  examination. 

[Title.] 

TAKE  NOTICE  that  the  deposition  of  A B the 

above-named  defendant  [or  president,  or  other  officer,  of  the  de- 
fendant corporation,  according  to  the  fact]  will  be  examined  in 
this  action,  and  his  deposition  taken  at  the  instance  of  the  defend- 
ant, under  the  provisions  of  Wis.   Stats.   1898   sec.  4096,   as 

amended,  on  the day  of 19. .  ,  at o'clock  in 

the  forenoon,  before  0 P ,  Esq.,  court  commissioner  [or, 

Hon.  L. , . .  M. . . ,  ,  circuit  judge],  at  his  office  [or  chambers],* 

to-wit.  No in street,  city  of 

[Date.] 

E....F...., 
Plaintiff's  Attorney. 
[Address.] 

[The  party  whose  deposition  is  to  he  taken  must  be  subpoenaed, 
and  his  fees  paid  or  tendered,  or  he  will  not  be  obliged  to  attend.] 

1840.  Affidavit  to  accompany  notice,  vrhen  examination  is  re- 

quired before  issue  is  joined. 

[Title.] 
[Venue.] 

A. . . .  B ,  being  first  duly  sworn,  says  that  he  is  the  plaint- 
iff in  this  action;  that  the  general  nature  and  object  of  the  action 
[here  state  same] ;  that  discovery  is  necessary  and  is  sought  by 

1128 


■Chapter  CXXXII.]  _  1129  [Forms  ISil,  1842. 

the  examination  of  the  defendant  as  to  certain  facts  within  the 
knowledge  of  the  defendant,  and  not  within  the  plaintiff's  knowl- " 
edge,  in  order  to  enable  the  plaiatiff  to  prepare  his  complaint 
Jierein. 

That  the  points  on  which  such  discovery  is  desired  are  as  fol- 
lows [here  state  the  points  distinctly] . 

A....  B.... 
[Jurat.] 

[This  affidavit  mtisf  accompany  the  notice  if  the  examination 
is  applied  for,  before  joining  of  issue.] 

1841.  Notice  of  motion  to  further  limit  the  examination. 

[TitU.] 
SIR:    Please  take  notice  that  the  undersigned  will  move  the 

•  court,  at  the  court-room  [or,  the  Hon.  J K ,  presiding 

judge,  at  his  chambers],  in  the  court  house  in  {state  where],  on 

the day  of ,  19. .  ,  at o'clock  in  the  . . .  .noon, 

to  limit  the  subjects  of  examination  of  said  defendant,  under  the 
notice  and  subpoena  heretofore  served  on  him  iu  this  action. 
[Date.] 

G....H...., 
[Address.]  Defendant's  Attorney. 

1842.  Order  limiting  the  subjects  of  examination. 

[Title.] 

The  plaintiff  having  given  notice  of  the  examination  of  the 
defendant  to  be  taken  on  the  [give  date],  and  subpoenaed  said 
defendant  to  appear  and  be  examined  at  the  instance  of  the 
plaintiff,  and,  by  his  affidavit  served  with  such  notice  having 
stated  the  points  on  which  such  discovery  is  desired,  to  be  as  fol- 
lows [here  state  them] .  And  the  defendant  having  moved  on  due 
notice  to  further  limit  the  subjects  to  which  such  examination 
shall  extend,  and  such  motion  coming  on  to  be  heard,  and  after 

hearing  L M. . . .    Esq.,  defendant's  attorney  for  the  motion, 

and  O. ...  P. ...  ,  plaintiff's  attorney,  opposing: 

ORDEEED,  that  the  subjects  of  said  examination  be  limited 
-as  follows  [here  specify  the  points  as  the  judge  directs]. 
[Date.] 

L. . . .  M ,  Presiding  Judge. 


CHAPTER  OXXXIII. 

DEPOSITIONS   TAEBN   ON   NOTICE,   STIPULATION   OR 
COMMISSION. 


1843.  Notice  of  taking  deposition 

within  state  (Wis.  Stats. 
1898  sees.  4100  et  seq.) 

1844.  The  same,  without  the  state 

(Wisconsin). 
3  845.  Stipulation  for  taking  depo- 
sition without  further  no- 
tice   (Wisconsin). 

1846.  Form  of  deposition  taken  up- 

on notice   (Wisconsin). 

1847.  Certificate  to  be  attached  to 

foregoing;  statutory  form 
(Wis.  Stats.  18  9  8  sec. 
4106). 

1848.  Interrogatories  for  issuance 

of  commission  (Wis.  Stats. 
1898  sees.  4113,  4114  and 
circuit  court  rule  XVII). 

1849.  Notice  of  issuing  commission 

upon  foregoing  Interroga- 
tories (Wisconsin). 

1850.  Cross-interrogatories    with 

proposal  of  additional 
commissioner  (Wis.  Stats. 
1898  sec.  4114). 

1851.  Commission  to  take  deposi- 

tion (Wis.  Stats.  1898  sees. 
4113-4115  and  circuit  court 
rule  XVII). 

1852.  Deposition     on     commission 

and  return  of  commission- 
ers (Wisconsin). 

1853.  Notice   of   filing   of   deposi- 

tion taken  on  notice  (Wis- 
consin) . 

1854.  Notice  of  return  and  filing 

of  commission  (Wiscon- 
sin). 

1855.  Notice  of  motion  to  suppress 

deposition   ( Wisconsin ) . 

1856.  Order     suppressing     deposi- 

tion  (Wisconsin). 

1857.  Afiidavit  on  which  to  apply- 

to  a  Justice  for  the  taking 
of  testimony  of  witnesses 
within  the  state  (Minne- 
sota) . 
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1858. 

1859. 

1860. 

1861. 

1862. 

1863. 
1864. 
1865. 

1866. 
1867. 
1868. 

1869. 

1870. 
1871. 
1872. 

1873. 
1874. 


Order  by  justice  for  taking 
deposition  within  the  state 
(Minnesota). 

Notice  of  taking  of  deposi- 
tion without  the  state- 
(Minnesota). 

Notice  of  taking  deposition 
within  the  state  (Minne- 
sota). 

Certificate  to  deposition  tak- 
,  en  under  the  notice  last 
given  (Minnesota). 

Affidavit  on  which  to  apply 
for  commission  (Minne- 
sota)/ 

Notice  of  application  for 
commission     (Minnesota). 

Order  for  issuance  of  com- 
mission. 

Interrogatories  and  cross- 
interrogatories  for  deposi- 
tion taken  on  commission 
(Minnesota). 

Notice  of  settlement  of  in- 
terrogatories (Minnesota). 

Commission  to  take  deposi- 
tion  (Minnesota). 

Return  and  certificate  of 
commissioner  upon  taking 
deposition    ( Minnesota ) . 

Notice  of  motion  to  suppress,, 
and  order  thereon  (Minne- 
sota) . 

Notice  of  taking  deposition- 
(Iowa). 

Notice  of  issuing  of  commls- 
'sion   (Iowa). 

Interrogatories  to  accompany 
the  foregoing  notice 
(Iowa). 

Cross-interrogatories  to  be 
filed  by  clerk,  if  none  be 
filed  by  adverse  party 
(Iowa). 

Commission  to  take  deposi- 
tion (Iowa). 
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1875.  Agreement    to   take   deposi- 

tion (Iowa). 

1876.  Caption     for     depositions; 

general  form  (Iowa). 

1877.  Certificate  to  deposition. 

1878.  The  same,  by  stenographer. 

1879.  Authentication      of     official 

character,  if  talien  before 
olficer  having  no  seal 
(Iowa). 


1843. 


1880.  Notice  by  clerk  of  filing  of 

deposition  (Iowa). 

1881.  Notice    to    take    deposition 

(Nebraska). 

1882.  Caption  and  certificate  to  de- 

positions taken  on  notice 
or  agreement  (Nebraska). 

1883.  Depositions    (North   Dakota 

and  South  Dakota). 


Notice  of  taking  deposition  within  state  (Wis.  Stats. 
1898  sees.  4100  et  seq.) 
STATE  OF  WISCONSIN. 
In Court County. 


A....  B , 


vs. 


C...  D....  , 


Plaintiff, 


Defendant. 


Notice  of  taking 
deposition- 


SIR:  Please  take  notice  that  the  deposition  of  L. . . .  M. . . . 
will  be  taken  before  0. . . .  P, . . .  ,  Esq.,  a  court  commissioner 
[or,  notary  public,  or,  justice  of  the  peace],  in  and  for  said 
county,  at  his  office.  No street,  in  the  town  [or  vil- 
lage, or,  city]  of in county,  on  the day  of 

,  19. .  ,  at  ....  o'clock  in  the  forenoon  of  said  day,  to  be 

used  upon  the  trial  of  the  above  entitled  action  on  the  part  of 
the  plaintiff  [or,  defendant]. 

The  cause  for  taking  same  is  that  the  said  L. . . .  M lives 

at in county,  more  than  thirty  miles  from  the 

place  of  trial  of  said  action  [or.  beyond  the  reach  of  the  subpoena 
of  the  court],  [or,  that  said  L. . . .  M. . . .  is  about  to  go  out  of 
the  state,  not  intending  to  return  in  time  for  the  trial  of  said 
action],  [or,  that  the  said  L. .  .  .M. ...  is  so  sick,  or  infirm,  or 
aged,  as  to  make  it  probable  that  he  wiU  not  be  able  to  attend  at 

the  trial  of  said  action],  lor,  that  the  said  L M is  a 

member  of  the  legislature  of  Wisconsin,  which  is  now  in  session,, 
and  he  has  waived  his  privilege], 

[Date.]  Q H 

Attorney  for 

ToB....  P ,Esq., 

Attorney  for 

1844.    The  same,  withont  the  state  (Wisconsin). 

[For  use  without  the  state  the  notice  may  follow  the  last  pre- 
ceding form  suhstantially,  save  that  a  number  of  the  reasons  for 
taling  a  deposition  within  the  state  are  not  applicaile.] 
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1845.    Stipulation  for  taking  deposition  without  further  notice 

(Wisconsin). 
STATE    OP    WISCONSIN. 
Court County. 


B...., 

Plaintiff, 
vs. 
D , 

Defendant. 


>  Stipulation. 


It  is  hereby  stipulated  and  agreed  that  the  deposition  of  L. . . . 
M. . . .  ,  a  witness  for  the  plaintiff  [or,  defendant]  in  the  above 
entitled  action  be  taken  before  0 P ,  Esq.,  a  [giving  of- 
ficial title]  at  his  office  in  [give  location  of  office]  on  the  ....  day 

•of ,  19. .  ,  at o'clock  in  the noon,  and  that  no 

further  or  otier  notice  of  the  taking  of  said  deposition  need  be 
given. 

[Date.]  E F ,  Plaintiff's  Attorney. 

G. . . .  H. . . .  ,  Defendant's  Attorney. 

1846.    Form  of  deposition  taken  upon  notice  (Wisconsin). 

[Venue.] 

DEPOSITION  of  L M ,  a  witness  taken  before  me  at 

my  office  in  the  city  of in  said  county,  on  the day  of 

,  19. .  ,  pursuant  to  the  annexed  notice  [or  stipulation]  to 

be  used  on  the  part  of  the  plaintiff  [or,  defendant]  in  a  certain 

action  now  pending  in  the court  for county,  state 

of  Wisconsin,  wherein  A . , . .  B . . . .  is  plaintiff  and  C . . . .  D . . . . 
is  defendant. 

■  The  said  witness  being  first  duly  sworn  by  me  to  testify* 
the  truth,  the  whole  truth  and  nothing  but  the  truth  rela- 
tive to  said  action,  in  answer  to  oral  interrogatories  pro- 
pounded by  E . . . .  F who  appeared  for  the  plaintiff, 

deposed  and  made  answer  as  follows : 

My  name  is  L. . . .  M ;  my  age  is  ....  years.    I  reside  and 

have  since  [give  time]  resided  at I  know  the  parties  to 

the  action  mentioned. 
Question  [Here  write  out  question  in  full.] 

Objected  to  by  defendant  on  the  ground  [state  ground 
given] . 
Answer  [Give  answer.] 

Upon  cross-examination  the  witness  testified  as  follows : 
[Here  follow  with  cross-examination  and  re-examination,  if 
■any,  in  the  same  manner  as  with  direct  examination.] 
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[Upon  concluding  let  the  witness  read  over  the  testimony  and 
make  all  corrections  which  he  desires  at  the  foot  of  the  whole 
deposition,. and  then  let  him  sign  at  the  end  of  the  whole.] 

0 P [o^icial  title.] 

1847.    Certificate  to  be  attached  to  foregoing,  statutory  form 
(Wis.  Stats.  1898  sec.  4106). 

I,  0 . . ._.   P {add  official  designation] ,  in  and  for  said 

county,  do  hereby  certify  that  the  above  described  deposition 

was  taken  before  me  at  my  office,  in  the  town  of in  said 

county,  on  the day  of ,  at o'clock, noon; 

that  it  was  taken  at  the  request  of  the  plantiff  [or,  defendant,, 
or  other  person  procuring  it]  upon  verbal  [or  written]  interroga- 
tories ;  that  it  was  reduced  to  writing  by  myself  [or  by  deponent, 

or  by  L "M. . . .  ,  a  disinterested  person,  in  my  presence  and 

under  my  direction] ;  that  it  was  taken  to  be  used  in  the  action. 

of  A B. . . .  V.  C D. . . .  -now  pending  in  the   

court  [or  to  he  used  in  some  proceeding  or  matter,  mentioning 
it] ;  and 

That  the  reason  for  taking  such  deposition  was  [here  state  the 

true  reason] ;  that  C D attended  at  the  taking  of  such 

deposition  [or:  that  a  notice  of  which  the  annexed  is  a  copy  was 

served  upon  C D on  the day  of  .......  19 ..  ,  or,. 

that  the  deposition  was  taken  in  pursuance  of  the  annexed  stip- 
ulation] ;  that  said  deponent  before  examination  was  sworn  to- 
testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,, 
relative  to  said  cause;  and  that  said  deposition  was  carefully 
read  to  [or  by]  said  deponent,  and  then  subscribed  by  him. 

0....  P...., 
[Add  official  designation.] 

1848.    Interrogatories  for  issuance  of  commission  (Wis.  Stats.. 
1898  sees.  4113,  4114  and  circuit  court  rule  XVII). 

STATE   OF  WISCONSIN. 
Court County. 

A.9  •  •  ■    Jd •  •  •  ■  } 

Plaintiff, 
vs. 

\j  •  •  •  •    JL/  •  •  •  ■   y 

Defendant. 


INTEREOGATORIES  to  be  propounded  to  L. . . .  M 

Esq.,  of  the  city  of   ,  county  of  ,  and  state  of 

,  a  witness  to  be  produced,  sworn  and  examined  on  the 

part  of  the  above-named  plaintiff  [or  defendant]  under  a  com- 
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mission  to  be  issued  out  of  and  under  the  seal  of  the  court,  and 

directed  to  0 ... .  P ,  Esq.,  of  the  city  of ,  county  of 

,  and  state  of ,  and  to  such  other  person  as  may  be 

named  commissioner  on  the  part  of  the  defendant  [or,  plaintitf] 
above-named. 

Fifst  interrogatory.  What  is  your  name,  age,  residence  and 
occupation  ? 

Second  interrogatory.  Do  you  know  the  parties  to  the  above 
entitled  action,  or  either  of  them,  and  if  yea,  how  long  have  you 
known  such  parties  or  party? 

[Continue  with  the  questions,  numbering  each,  and  add  the 
following  final  question] : 

Last  interrogatory.  Do  you  know  or  can  you  state  any  matter 
or  thing  that  may  tend  to  the  benefit  or  advantage  of  either  or 
any  of  the  parties  to  this  action?  If  yea,  state  the  same  fully 
and  at  large  in  your  answer  hereto,  as  if  specially  interrogated. 

B....P...., 
Plaintiff's  Attorney. 

1849.    Notice  of  issuing  commission  upon  foregoing  interroga- 
tories (Wis.  Stats.  1898  sec.  4114) 
STATE    OP    WISCONSIN. 
Court, County. 

A....B...., 

Plaintiff, 
vs. 
C...  D 

Defendant. 

SIR :  Take  notice  that  at  the  expiration  of  ten  days  from  the 
date  of  the  service  of  this  notice  upon  you,  a  commission  will  be 

issued  out  of  said  court  to  take  the  deposition  of  L M ,  of 

the  city  of ,  county  of ,  and  state  of ,  upon 

certain  interrogatories,  of  which  a  copy  is  herewith  served  upon 
you,  and  such  cross-interrogatories  as  may  be  duly  served  and  filed 

herein,  before  0 P . . . .  ,  Esq.,  the  commissioner  named  in  the 

caption  to  said  interrogatories ;  that  the  reason  for  which  said  dep- 
osition is  to  be  taken  is  that  the  said  L M. . . .  is  a  necessary 

and  material  witness  for  said  A. . . .  B. . . .  on  the  trial  of  said 
action,  and  is  not  a  resident  of  the  state  of  Wisconsin,  but  resides 

in  the  ....  of ,  county  of ,  and  state  of [or 

when  taken  before  issue:  that  the  said  L. . . .  M. . . .  is  so  sick, 
infirm  and  aged  as  to  afford  reasonable  ground  to  apprehend  that 
he  may  die  or  become  unable  to  give  his  testimony  on  the  trial  of 
this  action,  or  that  said  L M is  about  to  remove  to  the 
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state  of ,  so  that  he  cannot  be  present  nor  give  his  testi- 
mony on  the  trial  of  this  action,  or  state  any  other  reason  which 
may  exist]. 
[Date.]  E....F...., 

Plaintiff's  Attorney. 
To  G. . . .  M. . . .  ,  Ss(i., 
Defendant's  Attorney. 

1850.  Cross  interrogatories  with  proposal  of  additional  com- 

missioner (Wis.  Stats.  1898  sec.  4114). 
[Title.] 

CROSS  INTERROGATORIES  to  be  propounded  to  L. . . . 

M of ,  county  of ,  state  of ,  before 

O P ,  Esq.,  of ,  a  commissioner  to  be  appointed 

to  take  the  deposition  of  said  witness  on  behalf  of  the  plaintiff, 
and  also  Q R ,  Esq.,  of ,  an  additional  commis- 
sioner whom  the  defendant  now  proposes  to  act  with  said  0 

P ,  the  said  deposition  to  be  used  upon  the  trial  of  the  above 

entitled  action  on  the  part  of  the  plaintiff  [or  defendant]. 

First  interrogatory.  [Insert  and  number  all  the  interroga- 
tories.] G. . . .  H , 

Defendant's  Attorney. 

1851.  Commission  to  take  deposition  (Wis.  Stats.  1898  sees. 

4113-4115  and  circuit  court  rule  XVU). 

[Title.] 

The  State  of  Wisconsin,  to  0 P ,  of  the   ....   of 

,  county  of ,  and  state  of 

Whereas,  it  appears  unto  our  judge  of  our  circuit  court,  for 

county,  state  of  Wisconsin,  that  T Z ,  of  the 

of ,  county  of ,  and  state  of ,  is  [or  are]  [a] 

material  witness  [es]  in  a  certain  cause  now  pending  in  our  said 

court,  between  A. . . .  B ,  plaintiff,  and  C D , 

defendant,  and  that  the  personal  attendance  of  said  witness  [es] 
cannot  be  procured  at  the  trial  of  said  cause : 

And  whereas  we,  in  confidence  of  your  prudence  and  fidelity, 
have  appointed  you,  and  by  these  presents  do  appoint  you  [a] 
commissioner  [s]  to  examine  the  said  witness  [es]. 

NOW  TEiEREFORE,  we  do  authorize  and  empower  you,  at  a 
time  and  place  to  be  fixed  by  you,  diligently  to  examine  the  said 
^vitnesses  on  the  interrogatories  and  cross-interrogatories  attached 
to  this  commission,  on  his  [or  their]  corporal  oath[s]  first  taken 
before  you,  and  cause  the  said  examination  of  such  witness  [es]  to 
be  reduced  to  writing  and  signed  by  such  witness  [es]  and  by 
yourself  [or  selves],  and  then  return  the  same,  annexed  to  the 
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said  commission,  unto  our  court  aforesaid  with  all  convenient 
speed,  enclosed  under  the  seal  of  you,  the  said  commissioner  [s] . 

Witness,  the  Honorable  J K ,  judge  of  the   

court  of county,  state  of  Wisconsin,  at  the of ,- 

county  of   ,  and  state  of  Wisconsin,  this   day  of 

,19.. 

0....  K....,  Clerk. 
L....  M...., 

Attorney. 

[Yenue.'] 

I,  C K ,  clerk  of  said  court,  do  hereby  certify  that  the- 

interrogatories  and  cross-interrogatories  attached  and  referred  to 
in  the  within  commission,  are  the  originals,  as  the  same  were  filed 
in  my  office  in  the  action  herein  entitled. 

Witness,  my  hand  and  the  seal  of  the 

court  of county,  at  the  .... 

[SEAL.]  of ,  county  of ,  and  state  of 

Wisconsin,  this  . . : .  day  of ,  19 . . 

C....K...., 
Clerk. 
[The  following  sections  of  the  statutes  and  rules  of  court  are 
usually  printed  on  the  hack  of  the  commission  for  the  convenience 
of  the  commissioners] : 

Wis.  stats.  1898  sec.  ^115.  The  commissioner  named  In  the  direct 
interrogatories  shall  fix  the  time  and  place  for  executing  the  commis- 
sion, and  give  the  other  commissioner,  if  any,  one  day's  notice'  thereof, 
.  when  he  resides  in  the  same  place,  and  when  not,  one  day's  notice  in 
addition  for  every  thirty  miles  of  distance  between  the  place  of  his 
residence  and  the  place  fixed  for  executing  the  commission.  If  the^ 
notice  he  by  mail  double  time  shall  be  allowed;  but  notice  may  be 
waived  in  writing  or  by  appearance  at  the  execution  of  the  commission. 
If  there  be  two  commissioners,  the  place  for  executing  the  commission 
shall  be  fixed  in  the  county  where  they  reside,  unless  they  agree  upon 
another.  The  commissioner  named  in  the  direct  interrogatol'ies  shall" 
have  charge  of  and  return  the  deposition. 

Rule  XTII,  sec.  4-  At  the  time  and  place  fixed  for  executing  the 
commission  the  commissioner  or  commissioners  shall  proceed  to  exe- 
cute such  commission  in  accordance  with  section  4115  Statutes  of 
1898,  and  sections  4,  5  and  6  of  this  rule,  copies  whereof  shall  be  trans- 
mitted with  the  commission  for  their  instruction.  If  either  of  the 
commissioners  shall  not  attend  at  the  time  and  place  so  fixed,  the 
other  may  proceed  to  execute  the  same  with  like  effect  as  if  both  were' 
present;  but  he  must  certify  in  his  return  that  the  commissioner  so 
absent  had  due  notice  of  the  time  and  place  of  executing  the  same,  and 
that  he  failed  to  attend  pursuant  thereto. 

See.  5.  The  commissioner  or  commissioners  shall  proceed  to  execute- 
the  same  as  follows:  The  commissioners,  or  one  of  them,  shall  publicly 
administer  an  oath  or  affirmation  to  each  witness  named  in  the  commis- 
sion, that  the  answers  which  he  shall  make  to  each  of  the  interrogato- 
ries propounded  to  him,  shall  be  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth.  Each  Interrogatory,  direct  and  cross,  shall  be  pro- 
pounded to  him,  and  his  answer  thereto  be  correctly  reduced  to  writing, 
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and  with  any  exhibit  thereto  be  annexed  to  and  returned  with  the  com- 
mission. Each  witness  shall  subscribe  his  name  at  the  end  of  his 
answers  to  the  interrogatories,  and  the  commissioner  or  commissioners 
shall  subscribe  his  or  their  names  at  the  foot  of  each  page  of  the 
testimony.  If  any  exhibit  is  produced  and  proved  or  referred  to  in  the 
answer  of  any  witness,  it  shall  be  marked  as  an  exhibit  by  some  con- 
venient designation,  either  by  letter  or  number,  by  the  commissioners, 
or  one  of  them,  and  be  referred  to  in  the  testimony  of  the  witness,  and 
shall  be  annexed  to  and  returned  with  the  deposition.  If  the  paper 
be  a  record  or  other  document  not  in  the  control  of  the  party  or  the 
commissioner,  it  shall  be  sufficient  to  annex  a  copy,  stated  by  the  wit- 
ness in  his  answers  to  be  a  true  copy  thereof.  The  commissioner  or 
commissioners  shall  certify  in  their  return  that  each  witness,  before 
giving  his  evidence,  was  duly  sworn  or  affirmed,  and  shall  also  state  the 
time  tyhen  the  testimony  was  talten.  The  return  of  the  commissioner 
or  commissioners  shall  be  indorsed  on  the  commission. 

Sec.  6.  The  proper  commissioner  shall  inclose  the  answers  to.  all  the 
Interrogatories  and  exhibits  in  a  suitable  envelope,  which  shall  be 
properly  sealed,  and  direct  the  same  to  the  clerk  of  the  court  frofm 
which  the  commission  issued,  at  his  place  of  office,  with  the  title  of  the 
action  indorsed  thereon,  and  the  package  shall  be  Immediately  trans- 
mitted to  him  by  mail  or  express,  the  expense  thereof  to  be  returned 
and  collected  with  th«  commissioner's  fees  in  the  action. 

1852.    Deposition  on  commission  and  return  of  commissioners 
(Wisconsin). 

[Yenue.] 

Deposition  of  witness  [es]  produced  and  sworn  [or  af- 
firmed] and  examined  on  the  ....  day  of ,  19 . .  , 

at in  said  county,  upon  the  annexed  interrogatories 

and  cross-interrogatories,  under  the  annexed  commission 

issued  out  of  the court  for  the  county  of , 

in  the  state  of  Wisconsin,  in  an  action  pending  in  said 

court  wherein  A B . . . .  is  plaintiff,  and  C D , 

defendant,  to  be  used  on  the  trial  thereof,  on  the  part  of 
the  plaintiff  [or,  defendant] . 

L M ,  being  first  duly  sworn  [or  affirmed]  according. 

to  the  directions  hereto  annexed,  deposes  and  says  as  follows : 
To  the  first  interrogatory  he  says  [insert  answer] . 
To  the  second  interrogatory  he  says  [insert  answer  and  so  con- 
tinue] . 

[Let  each  witness  read  over  and  sign  his  testimony,  and  let  the 
commissioner  sign  at  the  foot  of  each  page.] 
[Venue.] 

I,  0 P ,  commissioner  named  in  the  annexed  commis- 
sion, do  hereby  certify  that  the  above  deposition  was  taken  be- 
fore me,  at  my  office  in  the of ,  in  said  county,  on  the 

day  of ,  19. .  ,  at  . . . .  o'clock  in  the noon,  un- 
der the  annexed  commission; 

That  it  was  talcen  M  the  request  of  the  plaiatiff  [or,  defend- 
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ant]  upon  the  Avritten  interrogatories  and  cross-interrogatories, 
attached  to  said  commission,  and  hereunto ; 

That  it  was  reduced  to  writing  by  myself  [or,  by  Q ... .  R , 

a  disinterested  person,  in  my  presence  and  under  my  direction] ; 

That  it  was  taken  to  be  used  in  the  action  wherein  A B. . . . 

is  plaintiff  and  C D . . . .  ,  defendant,  now  pending  in  the 

court  of county,  and  that  the  reason  for  taking  it 

was  [here  state  reason  as  set  forth  in  the  caption  to  the  inter- 
rogatories] ; 

That  said  deponent  [s]  before  examination  was  [or  were]  sworn 
to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth, 
relative  to  said  cause ;  and 

That  said  deposition  after  having  been  taken  was  carefully  read 
to  [or  by]  said  deponent,  and  then  subscribed  by  him. 

[Signature  of  commissioner  with  official  designation.] 

1853.  Notice  of  filing  of  deposition  taken  on  notice  (Wiscon- 

sin). 

[Title.] 

To  G. . . .  H Esq., 

Attorney  for  the  defendant  above  named : 

SIR :    Please  take  notice  that  the  deposition  of  L M. . . .  , 

a  witness  produced,  sworn  and  examined  on  behalf  of  the  plaint- 
iff above  named,  before  0 P ,  a in  and  for  the 

county  of  and  state  of  ,  and  a  person  by  law 

authorized  to  take  depositions,  taken  pursuant  to  the  notice  here- 
inbefore served  [or,  stipulation  hereinbefore  entered  into],  has 
been  duly  certified  to  and  returned  by  said  officer  to  the  clerk  of 

the court  of . .  county,  and  has  been  filed  in  the  office 

of  said  clerk,  and  that  said  A. . . .  B. . . .  will  claim  the  right  to 
use  said  deposition  on  any  trial  of  said  action  that  may  be  had. 

[Date.]  E F , 

Attorney  for  Plaintiff. 

1854.  Notice  of  return  and  filing  of  commission  (Wisconsin). 

[Title.] 

ToG....  H....  ,Esq., 

Attorney  for  defendant  above  named: 

SIR:  Please  take  notice  that  the  commission  heretofore,  to- 
wit,  on  the  ....  day  of ,  19 . .  ,  issued  in  the  above  en- 
titled action,  under  the  seal  of  the  above  entitled  court,  to  take 

the  deposition  of  L M. . . .  ,  a  witness  to  be  produced,  sworn, 

and  examined  on  behalf  of  the  plaintiff  above  named,  has  been 
duly  executed  and  returned  by  the  commissioner  therein  named, 
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to  the  clerk  of  the court  of county,  and  together 

with  said  deposition  of  said  witness  has  been  filed  in  the  office  of 
said  clerk,  and  that  said  plaintiff  will  claim  the  right  to  use  said 
deposition  on  any  trial  of  said  action  that  may  be  had. 

[Date.]  E F , 

Attorney  for  Plaintiff. 

1855.  Notice  of  motion  to  suppress  deposition  (Wisconsin). 

[Title.] 

SIR:    Please  take  notice  that  upon  the  deposition  of  L 

M ,  on  file  in  this  action  [and  upon  the  affidavit  hereto  an- 
nexed, if  an  affidavit  be  made],  the  [defendant]  by  his  counsel 
will  move  the  court,  at,  etc.,  at  the  opening  of  court  on  that  day 
or  as  soon  thereafter  as  counsel  can  be  heard,  to  suppress  said 
deposition  on  the  ground  that  [here  specify  the  gt-ounds] . 
[Date.]  G....  H...., 

Attorney  for  Defendant. 
[Address.] 

[If  no  notice  of  filing  or  return  has  heen  given,  or  if  the  deposi- 
tion has  heen  returned  so  recently  before  the  trial  as  not  to  give 
time  for  the  making  of  a  written  motion,  an  oral  motion  to  sup- 
press may  he  made  at  the  opening  of  the  trial.  In  Minnesota  a 
motion  to  suppress  must  be  made  withirp  ten  days  after  service  of 
notice  of  the  return  of  the  deposition,  otherwise  defects  and  ir- 
regularities are  waived.    Minn.  Rev.  Laws  1905  sec.  4678.] 

1856.  Order  suppressing  deposition  (Wisconsin). 

[Title.] 

The  motion  of  the  defendant  above  named  to  suppress  the  depo- 
sition of  L. . . .  M. . . .  heretofore  taken  in  this  action,  having 

come  on  to  be  heard  before  the  court  on  this  ....  day  of , 

19 . .  ,•  on  reading  and  filing  the  affidavit  of  C ....  D ,  and 

upon  the  pleadings  in  said  action  and  the  said  deposition,  after 

hearing  G H. . . .  ,  Esq.,  attorney  for  defendant,  and  E. . . . 

F. . . .  ,  Esq.,  attorney  for  the  plaintiff;  being  now  fully  advised 
in  the  premises, 

OEDEEBD,  that  the  deposition  of  L. . . .  M. . . .  ,  taken  herein 

under  commission,  on  the  ....    day  of   ,  19 . .  ,  before 

O. . . .  P....,  Esq.  [commissioner],  [or  designate  officer],  be 
suppressed  and  be  not  received  in  evidence  in  this  action. 

That  the  plaintiff  pay  to  the  defendant  ten  doUars,  the  costs 
of  this  motion,  within  ....  days  from  date 

By  the  Court: 
[Date.]  J. . . .  K ,  Circuit  Judge. 
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1857.  AflBdavit  on  which  to  apply  to  a  justice  for  the  taking 

of  testimony  of  witnesses  within  the  state  (Minn.  Rev. 
Laws  1905  sees.  4666  et  seq.) 

[Title.] 
[Venue.] 

A. . . .  B. . . . ,  being  duly  sworn,  says  that  he  is  the  plaintiff 
in  the  above  entitled  action;  that  the  same  is  a  civil  action  and 
was  commenced  by  the  personal  service  of  process  on  the  defend- 
ant on  the  ....  day  of ,  19. .   [or  otherwise,  according  to 

the  fact],  and  is  now  pending  in  said  court;  that  the  following 
persons,  viz.  [name  them,  with  residences],  are  each  and  all 
necessary  and  material  witnesses  on  behalf  of  the  plaintiif  in  the 
above  entitled  action,  and  that  their  testimony  is  wanted  in  said 
action  by  said  plaintiff,  and  that  said  witnesses  all  live  more 
than  thirty  miles  from  the  place  of  trial  of  this  action,  to-wit 
[state  where  they  live],  [or,  that  said  witnesses  are  about  to  go^- 
out  of  the  state  of  Minnesota,  and  not  to  return  until  after  the 
trial  of  this  action,  or  state  other  statutory  cause] . 

"WHEREFORE  plaintiff  requests/  that  the  depositions  of  said 
witnesses  be  taken,  as  provided  by  law. 
[Jurat.]  A....B.... 

1858.  Order  by  justice  for  taking  deposition  within  the  state 

(Minn.  Rev.  Laws  1905  sec.  4667). 

[Title.] 

It  appearing  to  the  undersigned  by  the  affidavit  of  A. . . . 

B that  the  above  entitled  action  is  a  civil  action,  and  that  the 

same  has  been  commenced  and  is  pending  in  the  above  mentioned 

court,  and  that  L. . . .  M. . . .  and  0 P ,  of ,  in 

said  state,  are  necessary  and  material  witnesses  on  behalf  of  the 
plaintiff  in  sfich  action,  and  that  the  testimony  of  said  witnesses 
is  wanted  in  such  action  by  the  plaintiff,  and  that  their  deposi- 
tions should  be  taken,  for  the  reason  [here  state  reason,  as  set 
forth  in  the  affidavit] . 

NOW  THEREFORE,  on  application  of  said  A B ,  T, 

the  undersigned,  a  justice  of  the  peace  within  and  for  the  county 

of in  the  state  aforesaid,  do  hereby  appoint o'clock 

in  the  ....  noon,  on  the  ....  day  of ,  19 . .  ,  at  . . . .  ,  in  the 

....  of ,  in  said  couiity  of ,  and  state  aforesaid, 

as  the  time  and  place  for  taking  the  deposition  of  salid  witnesses. 

IT  IS  FURTHER  ORDERED  that  a  copy  of  this  order  be 
served  upon  the  said  C. . . .  D. . . .  ,  and  E. . . .  F. . . .  ,  Esq.,  his 
attorney,  at  lea^t  ....  days  before  the  time  herein  appointed 
for  the  taking  of  the  said  deposition. 

[Date.]  Y. . . .  Z. . . .  ,  Justice  of  the  Peace  in 

and  for    County,   Minn. 
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[Venue.] 

I,  the  undersigned,  a,  justice  of  the  peace  in  and  for  the  county 
and  state  aforesaid,  do  hereby  certify  that  I  have  compared  the 
foregoing  copy  of  order  with  the  original  thereof,  issued  by  me 
this  day  and,  now  in  my  possession,  and  that  such  copy  is  a  true 
and  correct  transcript  of  such  original,  and  of  the  whole  thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this day 

of ,19.. 

Y....Z...., 
Justice  of  the  Peace  Aforesaid. 

1859.    Notice  of  taking  of  deposition  without  the  state  (Mian. 
Rev.  Laws  1905  sees.  4666,  4667). 

[Title.] 
[Vemie.] 

Take  notice  that  the  deposition  of  M. . . .  N ,  a  witness  in 

said  action,  on  the  part  of  the  plaintiff,  residing  at  the  city  of 

in  the  state  of ,  to  be  used  on  the  trial  of  said 

action,  will  be  taken  by  and  before  O P . . . .  ,  Esq.,  a  [give 

ofjicial  title]  there  residing  and  duly  authorized  by  law  to  ad- 
minister oaths  therein,  at  his  ofSce,  in  the  said  city  of , 

state  of ,  on  the day  of ,  19. .  ,  at o'clock 

in  the noon  of  that  day,  and  that  said  examination  may  be 

adjourned  from  day  to  day  until  the  same  is  closed,  and  that  the 
reason  for  taking  said  deposition  is  *  that  said  witness  is  without 
the  state  of  Minnesota. 
[Date.]  E....  F....  , 

Attorney  for  Plaintiff. 
ToC...  D...., 

Defeiidant  Above  Named. 

And  to  Q H ,  Esq., 

His  Attorney. 

1860.    Notice  of  taking  deposition  within  the  state  (Minn.  Rev. 
Laws  1905  sees.  4666,  4667). 

[Proceed  as  in  last  preceding  form  to  the  *,  and  continue] : 
that  said  witness  lives  more  than  thirty  miles  from  the  place  of 
trial  of  this  action,  to-wit,  at  [place  of  residence].  [Or,  that  said 
witness  is  about  to  go  out  of  this  state  not  intending  to  return  in 
time  for  the  trial  of  this  action,  or  that  such  witness  is  so  sick, 
or  infirm,  or  aged,  as  to  make  it  probable  that  he  will  not  be  able 
to  attend  at  the  trial,  or  hearing] . 

[Conclude  as  in  last  preceding  fortn.] 
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1861.  Certificate  to  deposition  taken  under  notice,  order  or 

commission  (Minn.  Eev.  Laws  1905  sec.  4673). 

[Venue.] 

Be  it  known  that  I  took  the  annexed  depositions  pursuant  to 
the  annexed  notice  [or  order,  or  commission] ;  that  I  was  then 
and  there  [state  official  title] ;  that  I  exercised  the  power  of  that 
office  in  taking  such  deposition ;  that  by  virtue  thereof  I  was  then 
and  there  authorized  to  administer  an  oath;  that  each  witness, 
before  testifying,  was  duly  sworn  to  testify  the  whole  truth  and 
nothing  but  the  truth  relative  to  the  cause  specified  in  the  an- 
nexed notice  [or  order] ;  that  the  testimony  of  each  witness  was 
carefully  read  over  to  him  by  me  before  he  signed  the  same  [if 
the  examination  was  oral] ;  that  the  examination  was  conducted 

on  behalf  of  the  plaintiff  by  E F ,  and  on  behalf  of  the 

defendant  by  G. . . .  H and  [if  the  deposition  was  taken 

within  the  state]  that  the  reason  for  taking  said  deposition  was 
[here  state  reason] . 

Witness  my  hand  [and  seal]  this  , . . .  day  of ,  19. . 

1862.  AflBdavit  on  which  to  apply  for  commission  (Minn.  Rev. 

Laws  1905  sec.  4669). 

[Title.] 
[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  says  that  he  is -the  plaintiff  in 
the  above  entitled  action;  that  the  same  is  a  civil  action  com- 
menced by  the  service  of  sununons  personally  on  defendant,  on 

the  ....   day  of ,  19. .    [or  otherwise,  according  to  the 

fact]  and  that  the  same  is  now  pending  in  said  court;  that  the 
time  for  answering  the  complaint  herein  has  expired,  and  that 
defendant  has  not  answered  or  demurred  to  said  complaint  [or, 
that  issue  was  joined  in  said  action  by  service  of  an  answer  to- 
said  complaint  on  the day  of ,  19. . ;  that  one  M. . . . 

N. . . .  is  a  material  witness  in  the  prosecution  of  this  action, 

whose  testimony  is  desired  by  the  plaintiff,  and  that  said  M 

N. . . .  does  not  reside  in  this  state,  but  resides  in  the  city  of 

,  state  of ,  and  that  his  personal  attendance  on  th(^ 

trial  of  this  action  cannot  be  secured. 

WHEREFORE  affiant  applies  for  the  issuance  of  a  commis- 
sion out  of  this  court  to  take  the  deposition  of  said  M. . . .  N. . . .  t 
as  provided  by  law. 

A....  B.... 
[Jurat.] 

[If  issue  has  been  joined  in  the  action,  eight  days'  notice  of 
this  application  must  be  served  on  the  adverse  party.] 
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1863.  Notice  of  application  for  commission  (Minn.  Rev.  Laws 

1905  sec.  4669). 

[Title.] 

SIR:     Take  notice  that  upon  the  affidavit  of  A B , 

herewith  served  upon  you,  and  upon  the  pleadings  herein,  hereto- 
fore served  and  filed,  the  undersigned  will  apply  to  the 

cotrt  [or  judge,  naming  him] ,  at [state  time  and  place] , 

for  the  issuance  of  a  commission  out  of  said  court  to  take  the 
testimony  of  M N ,  of ,  state  of ,  as  a  wit- 
ness for  the  plaintiff  in  this  action. 
[Date.]                                                               E....  F....  , 

Plaintiff's  Attorney. 
[Address.] 

1864.  Order  for  issuance  of  commission. 

[Title.] 

Upon  the  affidavit  of  A B ,  filed  herein,  due  notice 

having  been  given  to  the  defendant's  attorney,  of  the  applica- 
tion for  the  issuance  of  a  commission  in  this  action  to  take  the 
testimony  of  L. . . .  M as  a  witness  for  the  plaintiff, 

ORDERED,  that  a  commission  issue  out  of  this  court  to  0 ... . 

P. . . .  ,  Esq.  [give  title] ,  of ,  state  of ,  to  take  the 

testimony  of  the  said  L M ,  and  return  the  same  to  this 

court. 

[Date.]  Y Z ,  Judge. 

1865.  Interrogatories  and  cross-interrogatories  for  deposition 

taken  on  commission  (Minnesota). 

[These  may  substantially  follow  the  forms  heretofore  given  for 
use  in  Wisconsin.    See  Forms  1848  and  1850.] 

1866.  Notice  of  settlement  of  interrogatories  (Minnesota:  rule 

XXX,  rules  district  court). 

[Title.] 

To  G. . . .  H ,  Esq.,  Attorney  for  the  Defendant: 

TAKE  NOTICE  that  on  the day  of ,  19. .  ,  at 

o'clock  A.  M.,  the  undersigned  will  apply  to  Hon.  J K. . . .  , 

Judge,  etc.,  at  his  chambers  in [or,  to  the court,  at 

the  courthouse,  etc.],  for  settlement  of  the  interrogatories  and 
cross-interrogatoiies  heretofore  served  and  proposed,  to  be  ad- 
ministered to  the  witness  L. . . .  M. . . .  ,  upon  the  taking  of  his 
deposition  in  the  above  entitled  action. 
[Date.]  Tours,  etc., 

E....  F....  , 
Attorney  for  Plaintiff. 
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1867.    Commission  to  take  deposition  (Minnesota),. 
[Title.] 
[Venue.] 
The  state  of  Minnesota  to of ,  in  the  ....  of 


GEEETING :  Whereas  it  appears  that  the  above  entitled  ac- 
tion is  now  pending  in  this  court,  and  that  issue  was  joined 

therein ,  19 . .  [or  that  defendant  is  in  default] ,  and  that  ^ 

M. . . .  N ,  of ,  in  the  county  of ,  and  state  of  ■- 

,  is  a  material  witness  on  the  part  of  the  plaintiff  in  -the 

said  action,  whose  personal  attendance  cannot  be  procured  on  the 
trial  of  said  action  [and  due  notice  of  the  said  application  having 
been  given  as  required  by  law]. 

Now  therefore,  know  ye,  that  reposing  full  confidence  in  your 
prudence  and  fidelity,  you  are  hereby  appointed  sole  commis- 
sioner to  examine  said  witness,  and  are  hereby  authorized  and 
required  to  cause  him  to  come  before  you  at  such  time  and  place 
as  you  may  therefor  designate  and  appoint,  and  ca,refully  to  take 
his  testimony  upon  all  interrogatories  and  cross-interrogatories 
attached  to  these  presents,  and  none  others,  under  the  oath  or 
affirmation  of  said  witness  by  you  first  in  that  behalf  duly  ad- 
ministered, and  the  same,  when  thus  taken  and  signed  and  certi- 
fied by  you,  together  with  this  commission,  and  the  papers  hereto 

annexed,  you  will  return  to at ,  in  said 

county  of ,  with  all  convenient  speed. 

Witness,  Hon.  T. . . .  Z. . . .  ,  at 

[SEAL.]  aforesaid,  this  ....  day  of ,  19. . 

C...  K....,  Clerk. 

1868.    Return  and  certificate  of  commissioner  upon  taking  dep- 
osition (Minnesota  district  court  rule  XXX) . 

[The  caption  of  the  return  and  body  of  the  deposition  may 
be  substantially  as  in  Form  1852,  and  the  certificate  as  follows]  : 

I,  0 ....  P ....  ,  commissioner  named  in  the  within  and  above 
written  commission,  do  certify  that  the  said  commission  was  exe- 
cuted, and  the  testimony  of  L. . . .  M. . . .  was  taken  before  me 

at  my  office,  No.  ....  in  the  city  of state  of on 

the  ....  day  of at  ....  o'clock  in  the  ....  noon,  and 

was  reduced  to  writing  by  myself  [or  by  deponent,  or  by  N. . . . 
D . . . .  ,  a  disinterested  person,  in  my  presence  and  under  my 
direction] ;  that  the  said  testimony  was  taken  by  and  pursuant 
to  the  authority  and  requirements  of  the  said  commission,  and 
upon  the  interrogatories  annexed  and  herewith  returned.  The 
said  witness,  before  examination,  was  sworn  to  testify  to  the 
whole  truth  and  nothing  but  the  truth  relative  to  the  cause  speei- 
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fied  in  said  commission,  and  the  testimony  of  said  witness  was 
carefully  read  to  [or  by]  said  witness  [by  me]  and  then  sub- 
scribed by  him  in  my  presence. 

0....  P 

Commissioner. 
[The  witness  must  sign  his  name  or  make  his  mark  at  the  end 
of  his  testimony  and  upon  each  piece  of  paper  on  which  any  part 
of  his  testimony  is  written.} 

1869.  Notice  of  motion  to  suppress,  and  order  thereon  (Minne- 

sota). 

[These  may  follow  substantially  Forms  Nos.  1855  and  1856, 
heretofore  given  for  use  in  Wisconsin.] 

1870.  Notice  of  taking  deposition  (Iowa  Code  sec.  4687). 
[Title.] 

TAKE  NOTICE  that  the  deposition  of  L. . . .  M of 

county  of ,  a  witness  on  behalf  of  the  plaintiff  in  the 

above  entitled  action  will  be  taken  before  0- P ,  Esq., 

a  [give  official  title] ,  at  his  office  in  the  said  city  of on 

the day  of ,  19. .  ,  at o'clock  A.  M.,  and  that 

the  same  wiU  be  continued  from  day  to  day  until  completed. 
[Date.] 

E....  F....  , 
Attorney  for  PlaintiflE. 

To  G....  H Esq., 

Attorney  for  Defendant. 

* 

1871.  Notice  of  issuing  of  commission  (Iowa  Code  sec.  4689). 

You  are  hereby  notified  that  on  the  ....  day  of ,  19 . .  , 

at  ....  o'clock  . .  M.  there  wiU  be  issued  from  the  office  of  the 

clerk  of  the,  district  court  in  and  for  the  county  of Iowa, 

a  commission  in  the  above  entitled  action,  directed  to  0 . . . . 

P [give  his  official  title],  of  the  city  of   state  of 

,  directing  him  to  take  deposition  of  [insert  names  of 

witnesses]  upon  the  several  interrogatories  served  herewith. 
The  same  when  so  .taken  to  be  read  upon  the  trial  of  the  above 
entitled  cause  on  the  part  of  sa,id  plaintiff. 

Dated  at  ....  Iowa,  this day  of ,  19 . . 

E....  F...., 
Plaintiff's  Attorney. 

To  C D ,  Defendant. 

And  to  6 H ,  Esq.,  His  Attorney. 
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1872.  Interrogatories    to    accompany    the    foregoing    notice 

(Iowa). 

[Title.] 

INTERROGATORIES  to  be  propounded  to  L. . . .  M. . . .  in 
pursuance  of,  the  commission  herein  to  be  issued. 

Int.  1.  State  your  name,  age,  occupation  and  place  of  resi- 
dence. 

Int.  2.  Are  you  acquainted  with  the  parties  to  this  suit,  or 
either  of  them,  and  if  so,  how  long  have  you  known  them  or 
either  of  them? 

[Here  follow  with  the  questions  necessary  to  bring  out  the 
facts  sought  for:  the  deposition  must  show  affirmatively  that  a 
cause  for  talcing  the  same  exists,  unless  the  fact  appears  else- 
where in  the  record.    Iowa  Code  sec.  4709.] 

1873.  Cross-interrogatories  to  be  filed  by  clerk,  if  none  be  filed 

by  adverse  party  (Iowa  Code  sec.  4692). 

[Title.] 

The  defendant,  not  having  filed  any  cross-interrogatories  in 
the  above  entitled  action,  and  the  time  for  filing  same  having 
expired,  I,  Y Z ,  clerk  of  said  court,  do  file  the  follow- 
ing cross-interrogatories,  to  be  propounded  to  the  vsritness  L 

M ,  viz. : 

Int.  1.  Are  you  directly  or  indirectly  interested  in  this  action, 
and  if  interested,  explain  the  interest  you  have  1 

Int.  2.  Are  all  your  statements  in  the  foregoing  answers 
made  from  your  personal  knowledge,  and  if  not,  do  your  an- 
swers-show what  are  made  from  your  personal  knowledge,  and 
what  from  information,  and  the  source  of  the  information?  If 
not,  show  what  is  from  information  and  give  its  source. 

Int.  3.  State  everything  you  know,  concerning  the  subject  of 
this  action  favorable  to  either  party. 

Y. . . .  Z. . . . ,  Clerk,  etc. 

1874.  Comimssiou  to  take  deposition  (Iowa). 

[Title.] 
[Venue.] 

To  0 P ,  Esq.  [Give  title.] 

You  are  hereby  authorized  and  required,  at  such  time  and 
place  as  you  may  designate,  in  the  county  of  ......  and  state 

of to  cause  to  come  before  you  L M. . . .  ,  of 

in  said  county,  for  the  purpose  of  taking  his  deposition  upon 
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the    interrogatories    and   cross-interrogatories    hereto    annexed, 
which  depositions  are  to  be  used  in  evidence  on  the  trial  of  the 

above  entitled  cause  now  pending  in  the  district  court  of 

county,  Iowa. 

WITNESS  [name  of  clerk],  clerk  of  said  district  court  of  said 

county,  and  the  seal  thereof  hereto  affixed,  at this 

day  of ,  19 . . 

C...  K...., 
[SEAL.]  Clerk,  etc. 

[Instructions  to  the  officer,  embodying  the  requirements  of 
sees.  4699  to  4706,  inclusive,  of  the  Iowa  Code,  should  accom- 
pany the  commission.] 

1875.  Agreement  to  take  deposition  (Iowa  Code  sec.  4686). 

[Title.] 

It  is  stipulated  and  agreed  that  the  deposition  of  L. . . . 

M ,  a  witness  in  the  above  entitled  action  on  the  part  of  the 

plaintiff,  may  be  taken  upon  the  interrogatories  and  cross-inter- 
rogatories annexed  hereto  [or  upon  oral  interrogatories]  before 

O P ,   Esq.,   as   commissioner    [give   official   title]    of 

county  of state  of at  his  office  in  said  city 

of on  the day  of ,  19 . .  ,  said  deposition  to 

be  used  upon  the  trial  of  the  above  entitled  action  by  the  said 
plaintiff. 

Dated ,19.. 

E F ,  Plaintiff's  Attorney. 

G H ,  Defendant's  Attorney. 

1876.  Caption  for  depositions,  general  form  (Iowa). 

DEPOSITIONS  OF  WITNESSES  produced,  sworn, 

and  examined  at  the  city  of county  of and 

state  of   before  me,  0 P [give  official 

title],  in  pursuance  of  the  annexed  notice  [or,  if  taken 
upon  commission,  a  commissioner  duly  appointed  for  that 
purpose  by  the  terms  of  the  annexed  commission,  or  agree- 
ment] in  a  certain  action  now  pending  in  the court 

of  the  state  of  Iowa  for county,  wherein  A 

B is  plaintiff  and  C D is  defendant,  on  be- 
half of  the  plaintiff. 

L. . . .  M. . . .  being  duly  sworn  [or  affirmed],  and  ex- 
amined on  the  part  of  the  plaintiff,  testified  as  follows : 
[Insert  interrogatories  and  ansioers.] 

Upon  cross-examination  he  testified  as  follows: 
[Insert  cross-interrogatories,  etc.] 
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[The  witness  should  sign  at  the  end  of  his  testimony  and  a 
jurat  should  he  added,  signed  iy  the  officer.] 

1877.    Certificate  to  depositions. 

[Venue.] 

I,  0. . . .  P [give  official  title]  [if  taken  on  commission  or 

agreement,  add:  a  commissioner  duly  appointed  in  and  by  the 
annexed  commission,  or  agreement],  do  hereby  certify  that  in 
pursuance  of  the  annexed  notice  [or  commission,  or  agreement, 
as  the  fact  may  he] ,  I  caused  to  come  before  me  at on  the 

....  day  of ,  19 . .  ,  between  the  hours  of  ....  o  'clock  in 

the  forenoon  and  ....  o'clock  in  the  afternoon  [names  of  wit- 
nesses], who  were  then  and  there  by  me  duly  sworn  [or  afSrmed] 
and  examined,  and  their  testimony  was  correctly  and  fully  writ- 
ten down  by  me  [or,  by  Q. . . .  R a  disinterested  person,  un- 
der my  direction  an,d  in  my  presence]  and  a,fter  being  by  me 
read  over  to  said  witnesses,  the  same  was  subscribed  and  sworn 
to  by  them  respectively  in  my  presence,  and  their  said  deposi- 
tions are  now  herewith  returned.  I  further  certify  that  B . . . . 
F . . . .  was  present  and  conducted  the  examination  on  behalf  of 
the  plaintiff,  and  G. . . .  H. . . .  was  present  and  cross-examined 
said  witnesses  for  the  defendant.  [Or  if  taken  on  commission 
and  on  interrogatories:  and  I  further  certify  that  neither  of  the 
parties,  nor  the  agent  or  attorney  of  either  of  said  parties  was 
present  during  the  taking  of  said  depositions,] 

WITNESS  my  hand  and  official  seal, 

[SEAL.]  this  ....  day  of ,  19. .  ,  at 

0....P...., 
[Official  title.] 

1878.    The  same,  by  stenographer. 

[Venue.] 

I,  0 . . . .   P . . . .    [give  official  title] ,  a  stenographer,  hereby 
certify  that  in  pursuance  of  the  annexed  notice  [or  commission] 

caused  to  come  before  me  at on  the  ....  day  of , 

19. .  ,  between  the  hours  of  ....  o'clock  in  the  forenoon  and 
....  o'clock  in  the  afternoon  [names  of  witnesses]  who  were 
then  and  there  by  me  duly  sworn  [or  affirmed]  and  examined, 
and  their  examination  wa§  by  me  correctly  taken  down  in  short- 
,hand,  and  was  by  me  correctly  extended  into  long  hand,  and 
when  so  extended  was  read  to  said  witnesses  respectively  in  my 
presence,  and  the  same  was  then  subscribed  and  sworn  to  by  said 
witnesses  respectively  in  my  presence,  and  such  extension  and 
said  shorthand  notes  are  now  herewith  returned  as  the  deposi- 
tions of  the  said  witnesses.    I  further  certify  that  before  begin- 


Chapter  CXXXIII.]  1149  [Forms  1879, 1880. 

ning  the  taking  of  said  depositions  in  shorthand  I  took  and  suh- 
seribed  an  oath  to  take  down  and  transcribe  correctly  such  testi- 
mony, and  said  oath  is  hereto  attached.  I  further  certify  that 
the  translation  of  my  said  shorthand  notes  so  taken  is  a  full,  true 
and  complete  translation  thereof. 

I  further  certify  that  E F was  present  and  conducted 

the  examination  on  behalf  of  the  plaintiff,  and  G- H 

was  present  and  cross-examined  said  witnesses  for  the  defendant 
[as  the  case  may  be] . 

WITNESS  my  hand  and  official  seal 

hereto  annexed  at  in  the  county 

[SEAL.]  of state  of this day  of 

,19.. 

[Signature  of  officer.] 

1879.  Authentication  of  official  character,  if  taken  before  of- 

ficer having  no  seal  (Iowa  Code  sec.  4703) . 

[Venue.] 

I,  C K ,  clerk  of  the court  in  and  for  said 

county,  hereby  certify  that  0 P ,  before  whom  the  fore- 
going depositions  were  taken,  was  at  the  time  of  taking  the  same 
[give  official  title],  and  duly  qualified  as  such  and  authorized 
to  take  such  depositions,  and  that  his  signature  to  the  above  cer- 
tificate is  genuine. 

GIVEN  under  my  hand  and  the  seal 

of  said  court,  this  day  of  ,, 

[SEAL.]  19.. 

C. . . .  K. . . .  ,  Clerk,  etc. 

1880.  Notice  by  clerk  of  filing  of  deposition  (Iowa  Code  sec, 

4711). 

[Title.] 
[Venue.] 

To  E F ,  Esq.,  Plaintiff's  Attorney,  and  G H , 

Esq.,  Defendant's  Attorney. 
TAKE  NOTICE  that  the  depositions  of  [here  insert  names  of 
witnesses],  who  have  been  examined  as  witnesses  on  behalf  of 
plaintiff  in  the  above  entitled  cause  now  pending  in  said  court, 

were  received  by  me  and  filed  in  my  office  at in 

county,  Iowa,  on  the day  of ,  19 . . 

"WITNESS  my  hand  and  seal  of  said 
[SEAL.]  court,  the  day  and  date  above  written. 

C K ,  Clerk,  etc. 
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1881.    Notice  to  take  deposition  (Nebraska). 

....  Judicial  District  of  Nebraska 
District    Court,    County. 


A....  B....  , 

Plaintiff, 
vs. 
C...  D...., 

Defendant. 


[Venue.] 

To   C D..'..,   the  above  named   defendant,   and   G.... 

H. . . .  ,  his  attorney. 

TAKE  NOTICE  that  on  the day  of ,  19. .  ,  the 

plaintiff  will  take  the  depositions  of  [name  witnesses]  to  be  used 
as  evidence  on  the  trial  of  the  above  entitled  cause,  before  0 . . . . 

P. . . .  ,  Esq."  [give  official  title]  at county  of and 

state  of  ,  at  ....  o'clock  . .  M.  of  that  day,  with  au- 

'thority  to  adjourn  from  day  to  day  until  such  depositions  shall 
all  have  been  taken. 

[Date.]  E....  P 

Plaintiff's  Attorney. 

1882.    Caption  and  certificate  to  depositions  taken  on  notice  or 
agreement  (Nebraska). 

DEPOSITIONS  of  sundry  witnesses  taken  before  me 
[give  name  and  official  title]  within  and  for  the  county 

of in  the  state  of on  the day  of 

in  the  year  19 . .  between  the  hours  of A.  M.  an^ 

....  P.  M.,  at in  said  county,  pursuant  to  the  an- 
nexed notice  [or  agreement,  as  the  case  may  be]  to  be  read 
in  evidence  in  behalf  of  the  plaintiff,  in  an  action  pending 

in  the court,  in  which  A. , . .  B. . . .  is  plaintiff  and 

C . . . .  D . . . .  is  defendant. 

L M ,  of  lawful  age,  being  by  me  first  duly 

examined,  cautioned  and  solemnly  sworn   [or  affirmed], 
testifies  as  follows: 
[Here  follow  questions  and  answers.] 

[Adjournment  should  be  noted,  with  reasons,  and  each  witness 
must  sign  his  own  deposition.] 
[Venue.] 

1,  0 P [here  official  title]  hereby  certify  that  [name 

witnesses]  were  by  me  first  severally  duly  sworn  [or  affirmed] 
to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth. 
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and  that  the  depositions  by  them  respectively  subscribed  as  above 
set  forth,  were  reduced  to  writing  by  myself  [or  if  by  any  other 
person  name  him,  and  say:  by  J. . . .  R ,  who  is  not  inter- 
ested in  the  suit,  in  my  presence,  and]  in  the  presence  of  the 
witnesses  respectively,  and  were  respectively  subscribed  by  the 
said  witnesses  in  my  presence,  and  were  taken  at  the  time  and 
place  in  the  annexed  notice  [or  agreement]  specified;  that  I  am 
not  counsel,  attorney,  or  relative  of  either  party,  or  otherwise 
interested  in  the  event  of  this  suit  [if  there  be  adjournments 
add] ,  and  said  depositions  were  commenced  at  the  time  in  said 
notice  specified,  and  continued  by  adjournments  from  day  to 
day,  as  above  stated. 

WITNESS  my  hand  and  ofacial  seal, 

[SEAL.]  this  . . . .  day  of ,19.. 

[Signature.] 
[Endorsement  on  envelope] : 
[Title  of  case.] 

DEPOSITIONS  in  said  action  on  be- 
half of  the  plaintiff. 

These  depositions  taken,  sealed  up, 
indorsed,  addressed,  and  transmitted  by 
me. 

[Official  signature.] 

1883.    Depositions  (North  Dakota  and  South  Dakota). 

[With  some  slight  changes,  the  forms  given  for  use  in  Wiscon- 
sin and  Minnesota  may  be  used  in  North  and  South  Dakota.] 


CHAPTER  CXXXIV 


PERPETUATION  OF  TESTIMONY, 


1884.  Application  tchr  perpetuation 

of  testimony  of  witness 
■within  the  state  ("Wiscon- 
sin and  Minnesota). 

1885.  Notlpe    thereon    (Wisconsin 

and  Minnesota). 

1886.  Certificate  to  same  (Wiscon- 

sin and  Minnesota). 

1887.  Application   for   commission 

to  perpetuate  the  testi- 
mony of  witnesses  outside 
of  the  state  (Wisconsin 
and  Minnesota). 

1888.  Order     thereon     (Wisconsin 

atid  Mlntfesbta). 

1889.  Commission,  return,  and  cer- 

tificate, lii  proceedings  for 
the  perfyetuatloii  of  testi- 
m  o  n  y  (Wisconsin  and 
Minnesota). 

1890.  Application   to   take   deposi- 

tion for  the  perpetuation 


of  testimony  against  all 
persons  (Wisconsin). 

1891.  Commission    thereon     (Wis- 

consin). 

1892.  Notice    of    perpetuation    of 

testimony,  as  against  all 
persons,  to  be  given  by 
commissioner  (Wisconsin). 

1893.  Return     and     certificate     in 

proceedings  to  perpetuate 
testimony  against  all  per- 
sons (Wisconsin). 

1894.  Petition  for  perpetuation  of 

testimony  (Iowa,  South 
Dakota  and  Nebraska). 

1895.  Order  thereon   (Iowa,  South 

DSikota  and  Nebraska). 

1896.  Petition  for  perpetuation  of 

testimony  (North  Dakota). 

1897.  Order    thereon    (North    Da- 

kota) . 


The  statutes  governing  the  perpetuation  of  testimony  where 
suit  has  not  yet  been  brought,  are  quite  similar  in  substance  in 
the  various  states,  but  differ  in  essential  details.  Close  atten- 
tion to  the  statutes  should  be  paid  in  any  case,  as  the  courts  will 
doubtless  require  full  compliance  with  all  the  statutory  require- 
ments before  allowing  the  introduction  of  such  testimony  in  evi- 
dence. Aceola  v.  C,  B.  &  Q.  R.  R.  Co.,  70  Iowa,  185  s.c.  30 
N.  W.  503.  The  various  provisions  on  the  subject  will  be  found 
as  follows:  Wis.  Stats.  1898  sees.  4117-4134;  Minn.  Rev.  Laws 
1905  sees.  4685^696 ;  Iowa  Code  sees.  4718^723 ;  N.  Dak.  Rev. 
Codes  sees.  5707-5713 ;  S.  Dak.  Rev.  Codes  C.  P.  sees.  542-547  j 
Cobbey's  Ann.  Stats,  of  Nebr.  sees.  1406-1412. 
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1884.    Application  for  perpetuation  of  testimony  of  witness 

within  the  state  (Wisconsin  and  Minnesota). 
STATE    OF   WISCONSIN. 
Court County. 


In  the  Matter  of  the  Application  | 

of  A B for  the  per-  I, 

petuation  of  the  testimony  of 
M....N...., 

[Venue.] 

A B. . . .  ,  being  duly  sworn,  says  that  he  is  the  owner 

in  fee  simple,  and  entitled  to  the  possession  of  that  certain  parcel 
of  land  in  said  county  described  as  follows  [insert  description] , 
and  that  the  said  land  is  now  wrongfully  occupied  and  withheld 
from  the  plaintiff  by  C D and  Y Z [or  other- 
wise state  the  plaintiff's  title,  claim  or  interest,  and  the  subject 
in  dispute,  according  to  the  fact].  That  the  names  and  resi- 
dences of  all  persons  who  are  interested  or  supposed  to  be  inter- 
ested in  the  plaintiff's  said  title  and  claim,  and  in  the  said  land, 

are  as  follows :  C D of state  of ;  Y 

Z of state  of ;  [and  O P ,  whose  resi- 
dence is  unknown] .     That  one  M N of in  said 

county,  knows  certain  facts  concerning  plaintiff's  said  title  and 
claim  which  the  afBant  deems  material  and  essential  to  said  title 
and  claim,  and  affiant  therefore  desires  to  perpetuate  the  evi- 
dence of  the  said  M. . . .  N *  and  requests  that  his  deposition 

be  taken,  as  provided  by  law  for  the  perpetuation  of  testimony. 

.a.*   •   ■   a      Jj  •   ■   •   • 

[Jurat] 

1885.    Notice  thereon  (Wisconsin  and  Minnesota)* 
[Title  as  in  last  form.] 

To  C D of county  of state  of ; 

Y Z of county  of  ......  state  of  ......    [and 

toO P ,  whose  residence  is  unknown] . 

You  and  each  of  you  are  hereby  notified  that  upon  the  written 

application  of  A B ,  the  deposition  of  M N of 

vrill  be  taken  before  the  undersigned,  judge  of  the 

court  for  the  county  of state  of ,  at  his  chambers 

in  the  courthouse  in  the  city-  of in  said  county,  on  the 

day  of ,  19. .  ,  at o'clock  A.  M.  of  that  day, 

for  the  purpose  of  perpetuating  the  testimony  of  the  said  M. . .  , 
N. . . .  concerning  the  matter  mentioned  in  the  said  application 

of  said  A B. . . . 

73 
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[In  Minnesota,  in  case  it  appears  that  any  of  the  persons  to 
be  notified  are  noiv-residents,  or  for  other  reason  cam  not  he 
served,  add] :  And  it  appearing  satisfactorily  that  by  reason  of 

the  non-residence  of  said  0. . . .  P [or  other  cause],  it  will 

be  impossible  to  serve  this  notice  upon  him  personally,  it  is  or- 
dered that  this  motion  be  published  for  three  successive  weeks 
in  the  N....Z....,a  newspaper  printed  and  published  in  the 
city  of  county  of  [county  where  applicant  re- 
sides] ,  which  publication,  when  completed,  shall  be  equivalent  to 
personal  service  thereof  upon  said  0. . . .  P. . . . 

Dated ,19.. 

J. ...  K. ... ,  Judge, Court. 

1886.  Certificate  to  same  (Wisconsin  and  Minnesota). 

[The  caption  and  body  of  deposition  may  follow  Form  1846, 
with  necessary  formal  changes,  and  the  certificate  as  follows] : 
[Venue.] 

I,  Q. . . .  E ,  judge,  etc.  [give  official  title]  hereby  certify 

that  the  foregoing  deposition  was  taken  before  me  at  

in  the  city  of in  said  county,  on  the day  of 

19 . . ;  that  it  was  taken  upon  the  written  statement  and  request 
of  A B. . . .  ,  which  is  hereto  attached,  and  upon  verbal  in- 
terrogatories; that  it  was  reduced  to  writing  by  myself  [or  by 

the  defendant,  or  by  J R ,  a  disinterested  person,  in 

my  presence  and  under-  my  direction ;  that  C . . . .   D ,  of 

and  Y Z ,  of were  duly  notified  to  at- 
tend upon  the  taking  of  said  deposition  by  personal  service  upon 
them  of  the  notice  hereto  attached   [and  that  said  notice  was 

duly  served  upon  0 P ,  a  non-resident  of  said  state,  by 

publication  of  the  same  as  therein  directed] ;  that  A. .-. .  B. . .  J 
and  C . . . .  D . . . .  attended  upon  the  taking  of  said  deposition ; 
that  the  same  was  taken  in  perpetual  remembrance  of  the  thing 
set  forth  in  said  written  statement  of  A. . . .  B hereto  at- 
tached; that  the  said  deponent,  before  examination,  was  sworn 
to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth 
relative  to  said  matter,  and  that  said  deposition  was  carefully 
read  over  to  [or  by]  said  deponent,  and  then  subscribed  by  him. 
[Date.] 

J K ,  Judge,  etc. 

1887.  iVpplication  for  commission  to  perpetuate  the  testimony 

of  witnesses  outside  of  the  state  (Wisconsin  and  Min- 
nesota) . 

[The  application  may  follow  the  first  form  given  in  this  Chap- 
ter, to  the  *,  and  then  continue]  :  and  hereby  applies  to  the  court 
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for  the  issuance  of  a  commission  to  take  the  testimony  of  said 
witness  in  the  manner  provided  by  law. 

^La    •   •    •        -D  •    •   ■    • 

[Jurat.] 

1888.  Order  thereon  (Wisconsin  and  Minnesota). 

[Title  as  in  Foi-m  1884.]  [At  a  term,  etc.] 

Application  in  writing  having  been  duly  made  to  this  coiu-t 
by  A. . . .  B for  the  issuance  of  a  commission  for  the  per- 
petuation of  the  testimony  of  M. . . .  N of state  of 

......  concerning  the  matter  and  claim  in  said  application  set 

forth,  and  it  appearing  that  C D of state  of 

and  Y. . . .  Z of state  of are  adversely 

interested  in  the  case  and  in  the  applicant's  said  claim,  and  are 
the  only  persons  so  interested ; 

IT  IS  ORDERED  that  said  application  be  heard  before  this 

court,  at  the  court  house  in  the  city  of county  of 

on  the  ....  day  of ,  19 . .  ,  at  . . . .  o'clock  A.  M.  of  that 

day,  or  as  soon  thereafter  as  counsel  can  be  heard,  and  that  no- 
tice of  said  application  and  statement  be  served  on  the  said 

C. . . .  D and  Y. . . .  Z ,  by  serving  upon  each  of  them 

a  true  copy  of  the  same,  with  a  copy  of  this  order,  at  least  four- 
teen days  before  the  time  above  fixed  for  said  hearing. 

[In  Minnesota,  if  any  adverse  party  is  a  non-resident  or  his 
residence  is  unknown,  add:  And  it  is  further  ordered  that  notice 

of  the  said  application  be  given  to  the  said  Y Z who 

resides  out  of  this  state,  or  whose  residence  is  unknown,  by  pub- 
lishing a  copy  of  said  statement  and  this  notice  for  three  succes- 
sive weeks,  etc.  continue  as  in  Form  1885.] 

[This  order  must  be  made  by  the  court.] 

1889.  Commission,  return,  and  certificate,  in  proceedings  for 

the  perpetuation  of  testimony  (Wisconsin  and  Minne- 
sota). 

[The  statutes  of  both  Wiscoimn  and  Minnesota  provide  that 
the  deposition  shcM  be  taken  upon  written  interrogatories  and 
cross-interrogatories,  if  any  be  filed,  and  that  it  be  taken  and 
returned  in  substantiaily  the  same  manner  as  if  to  be  used  in 
an  action:  the  forms  given  in  the  la^t  preceding  chapter,  there- 
fore, may  be  used  with  such  incidental  changes  as  are  made  nec- 
essary by  the  fact  that  the  deposition  is  not  t<dcen  in  a7i  action 
pending,  but  only  to  perpetuate  testimony.  Wis.  Stats.  1898 
sec.  4127;  Minn.  Rev.  Laws  1903  sec.  4695.] 
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ICQO.  Application  to  take  deposition  for  the  perpetuation  of 
testimony  against  all  persons  (Wis.  Stats.  1898  sec. 
4130). 

[This  proceeding  is  peculiar  to  Wisconsin;  the  application 
may  follow  Form  1887,  adding  at  the  end  thereof  the  phrase  t 
' '  so  that  the  same  may  be  evidence  against  all  persons. ' '] 

A....  B 

[Jurat.] 

1891.  Commission  thereon  (Wisconsin). 

[Title.] 

THE  STATE  OP  WISCONSIN  to  L. . . .  M. . . .  ,  Esq.,  of 
and  state  of 

Whereas  written  application  has  been  duly  made  by  A 

B to  our  said  court  for  the  taking  of  the  deposition  of  M. . . . 

N of state  of ,  in  order  to  perpetuate  the  tes- 
timony of  the  said  M. . . .  N. . . .  with  reference  to  the  matters 
and  claims  in  said  application  set  forth,  and  the  court  being 
satisfied  that  there  is  sufficient  cause  for  the  taking  of  the  depo- 
sition of  said  M. . . .  N. . . . ;  and  whereas  we,  having  full  confi- 
dence in  your  -prudence  and  ability,  have  appointed,  and  by 
these  presents  do  appoint  you  a  commissioner  to  examine  said 
M. ...  N....; 

NOW  THEREFORE  we  do  authorize,  etc.  [follow  Form  1851 
adding  at  the  end,  hefore  the,  words  "Witness,  etc.,"  the  fallow- 
ing] :  Tou  are  also  hereby  directed  to  publish  in  the  [name  news- 
paper] ,  a  newspaper  published  at state  of ,  for 

three  successive  weeks  [or  otherwise,  as  court  deems  iest],  a  no- 
tice stating  the  time  and  place  of  the  taking  of  such  deposition, 
with  a  brief  statement  of  the  subject-matter  thereof,  which  notice 
shall  be  addressed  specially  by  name  to  [name  all  persons  known 
or  supposed  to  be  interested  in  the  case]  and  generally  to  all 
other  persons,  in  order  that  they  may  attend  and  propose  cross- 
interrogatories  to  said  witnesses  [which  notice  shall  also  be  per- 
sonally served  on,  name  persons]  at  least  ....  days  before  the 
time  appointed  for  the  taking  of  said  deposition. 

WITNESS,  etc.  [follow  attesting  clause  of  Form  1851.] 

1892.  Notice  of  perpetuation  of  testimony,  as  against  all  per- 

sons, to  be  given  by  commissioner  (Wis.  Stats.  1898 
sec.  4132). 

\Tiiie  as  in  first  form  in  this  Chapter.] 

To  0 . . . .   D . . . .  of   state  of  [name  all  others 

known  or  supposed  to  be  interested]  and  to  all  other  persons. 
You  and  each  of  you  are  hereby  notified  that  the  deposition 
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of  M N ,  for  the  purpose  of  perpetuation  of  the  testi- 
mony of  said  M . . . .  N . . . .  concerning  the  matter  hereinafter 
named,  ■vsdll  be  taken  by  and  before  the  undersigned,  as  commis- 
sioner, at  [name  place],  on  the day  of  ,  19, .  ,  at 

o'clock  . .  M.,  and  that  you  and  each  of  you  may  attend 

at  said  time  and  place  and  propose  cross-interrogatori6s  to  said 
witness. 

You  are  further  notified  that  the  subject-matter  of  said  depo- 
sition, and  of  the  testimony  of  said  M. . . .  N. . . .  will  be  the 
claim  of  A. . . .  B. . . .  that  he  is  the  owner,  and  entitled  to  pos- 
session of  that  certain  parcel  of  land  [describe  same]  and  that 
C. . . .  D. . . .  Sind  T. . . .  Z. . . .  wrongfully  occupy  and  withhold 
the  same  [or  state  nature  of  subject,  according  to  the  fact] . 
[Date.]  P....   Q...., 

Commissioner. 

1893.  Betum  and  certificate  in  proceedings  to  perpetuate  testi- 

mony aga&ist  all  persons  (Wisconsin). 

[The  return  and  certificate  may  follow  substantially  Form 
1852,  with  such  incidental  changes  as  are  made  necessary  by  the 
difference  in  the  situation,  adding  to  the  certificate  the  proper 
clauses  showing  that  notice  wa,s  given  by  the  commissioner,  ac- 
cording to  sec.  4132  Wis.  Stats.  1898,  and  the  directions  of  the 
court.] 

1894.  Petition  for  peirpetuation  of  testimony  (Iowa,  South  Da- 

kota and  Nebraska). 

[State  and  Court.] 

In  the  Matter  of  the  Application 
of  A B. . . .  for  the  per- 
petuation of  the  testimony  of 
M.  ...N.... 


To  the Court  of County,  State  of 

THE  PETITION  of  A B respectfully  shows  to  the 

<iourt  that  he  is  the  owner  in  fee  of  certain  lands  [describing 
them]  now  wrongfully  withheld  from  him  by  [name  adverse 
parties],  and  that  he  desires  to  perpetuate  the  testimony  of  one 

M. . . .  N. . . .   of in  said  county  with  reference  to  the 

said  title  and  claim  of  the  plaintiff  to  said  lands,  and  to  pro- 
pound to  the  said  M. . . .  N. . . .  the  following  interrogatories 
[here  set  forth  questions  in  full] . 

That  C D and  [name  others,  if  any]  of are 

the  only  persons  interested  in  the  said  subject-matter  of  this  pro- 
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ceeding  [or  if  not  known  ly  name,  describe  the  persons  as  dev- 
isees, alienees,  or  otherwise.] 

That  your  petitioner  expects  to  be  the  plaintiff  [or  defend- 
ant] in  an  action  in  a  court  of  this  state  in  which  such  testimony 
will,  as  he  believes,  be  material  [add,  where  petitioner  expects  to 
ie  plaintiff]  and  that  the  obstacles  which  prevent  the  immediate 
commencement  of  said  action  by  him,  are  as  follows  [state  ob- 
stacles] . 

WHEREFORE  petitioner  prays  that  an  order  be  made  allow- 
ing the  examination  of  said  witness  and  prescribing  the  notice 
thereof  to  be  given,  and  for  such  further  order  as  may  be  just. 

.Aa    •   ■    •       JJ  •    •  •   • 

[Add  verification.] 

1895.    Order  thereon  (Iowa,  South  Dakota  and  Nebraska). 

[Title  as  in  last  preceding  form.] 
[Caption.] 

On  reading  and  filing  the  verified  petition  of  A. . . .  B. . . .  in 
the  above  entitled  matter,  it  appearing  satisfactorily  to  the  court 

that  the  occasion  for  the  taking  of  the  deposition  of  said  M 

N. . . .  is  a  proper  one; 

IT  IS  ORDERED  that  the  examination  of  the  said  M 

N . . . .  ,  upon  the  interrogatories  contained  in  said  petition,  and 
such  cross-interrogatories  as  may  be  filed  according  to  law,  be 
and  the  same  is  hereby  allowed  for  the  purpose  of  perpetuating 
the  testimony  of  the  said  M. . . .  N. . . .  with  reference  to  the 
subject-matter  named  in  said  petition; 

And  further  ordered  that  said  examination  be  taken  by  E 

F ,  a  notary  public,  at  [name  place]  on  [name  time]  and  * 

that  C . . . .  D . . . .  and  [name  others  adversely  interested] ,  be 
notified  of  the  taking  of  said  testimony  by  personal  service  upon 
each  of  them  of  a  copy  of  said  petition,  and  of  this  order,  at 
least  ....  days  before  the  day  herein  set  for  said  examination, 
[or  if  it  appears  that  the  interested  parties  can  not  be  personally 
notified,  substitute  after  *]  :  it  satisfactorily  appearing  to  the 
court  that  [name  parties  adversely  interested],  cannot  be  per- 
sonally notified,  it  is 

Further  ordered  that  0 P ,  Esq.,  an  attorney  of  this 

court,  be  and  he  is  hereby  appointed  to  examine  said  petition 
and  prepare  and  file  cross-interrogatories  to  those  contained: 
therein  on  behalf  of  said  interested  parties. 

By  the  Court: 

J K ,  Judge. 

[The  return  and  certificate  may  be  adapted  from  Forms  1876, 
1877  and  1878.] 
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1896.    Petition  for  perpetuation  of  testimony  (North  Dakota). 

[State  and  Court.] 

In  the  Matter  of  the  Application 
of  A B for  the  per- 
petuation of  the  testimony  of 
M....  N 


To  the  Hon.  J K ,  Judge  of  the Court. 

THE  PETITION  of  A. . . .  B. . . .  respectfully  shows  that  he 
expects  to  be  plaintiff  [or  defendant]  in  an  action  in  a  court  of 

this  state,  and  that  he  expects  that  0 D and  E 

F of in  said  state-  will  be  the  adverse  parties  in  said 

action. 

Or:  that  he  is  interested  as  joint  tenant  in  certain  real  estate 
[describing  same],  and  that  it  is  necessary  in  order  to  prove  and 
perfect  his  title  thereto  that  the  fact  that  he  was  and  is  the  son 

and  heir  at  law  of  one  P Q be  proven  [or  state  the  fact 

as  it  is],  though  no  action  is  now  anticipated.     That  one  M. . . . 

N of county  of state  of is  personally 

cognizant  of  the  fact  of  the  applicant's  said  heirship,  and  that 
your  petitioner  expects  to  prove  by  said  M. . . .  N. . . .  [here  state 
specific  facts]. 

WHEREFORE  your  petitioner  prays  for  an  order  allowing 
said  examination,  and  prescribing  the  proper  notice  thereof,  and 
for  such  other  order  as  may  be  just  and  proper. 

XLl    •   •   4       XS  •   «   «    k 

[Add  verification.] 

1897.    Order  thereon  (North  Dakota). 

[Title  as  in  last  preceding  form.} 

Upon  reading  and  filing  the  petition  of  A. .  • .  B. . . . ,  it  ap- 
pearing to  me  that  sufficient  cause  exists  therefor : 

ORDERED  that  the  examination  of  the  said  M. . . .  N. . . .  be, 
and  the  same  is  hereby  allowed,  and  that  the  deposition  of  the 
said  M N for  the  purpose  of  perpetuating  his  testi- 
mony with  reference  to  the  subject-matter  named  in  said  peti- 
tion, be  taken  before  E....  F....,  a  notary  public  at 

on ,  19. .  ,  and  C. . . .  D. . , .  and  [name  other  adverse 

parties]  be  notified  of  the  taking  of  said  depositions  by  personal 
service  upon  each  of  them  of  a  copy  of  this  notice,  and  of  said 

petition  at  least days  before  the  time  fixed  for  the  taking  of 

said  deposition.  [7/  the  adverse  parties  are  unknown,  or  reside 
out  of  the  state,  the  order  must  prescribe  here  notice  -by  publicO' 
tion,  or  otherwise,  as  the  judge  directs,  instead  of  personal.^ 
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It  is  further  ordered  that  when  the  said  deposition  shall  have 
been  taken,  the  said  officer  taking  the  same  shall  duly  certify 

and  return  the  same  to  C K. . . .  ,  Esq.,  clerk  of  the 

court  for county,  at  hia  office  in county  of 

state  of  North  Dakota. 
[Date.] 

J. ...  K. ... ,  District  Judge. 

[If  the  testimony  be  taken  in  (mother  state,  it  must  be  taken 
upon  commisiiM.    For  fdi*Ms,  see  the  preceding  Chtipter.] 


CHAPTER  OXXXV. 

NOTICES  OP  TRIAL. 


1898.  Notice  of  trial  and  note  ol 

issue   (Wisconsin) . 

1899.  The  same   (Minnesota). 


1900.  The    same    (North    Dakota 

and  South  Dakota). 

1901.  Notice  of  trial  (Iowa). 


1898.    Notice  of  trial  and  note  of  issue  (Wis.  Stats.  1898  sec. 
2845). 

STATE    OF    WISCONSIN. 


■  ■  •  • 

A.. 

.  B...., 

Plaintiff, 

vs. 

C. 

.  D...., 

Defendant. 

PLEASE  TAKE  NOTICE  that  the  above  entitled  action  will 

be  brought  to  trial  at  the term  of  the  aforesaid  Court,  to 

be  held  at  the  court  house  in  the of  in  the  said 

county  of on  the  ....  day  of next,  at  the  opening 

of  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be 
heard. 

Dated ,  19. .     Yours,  etc., 

E....  F...., 

To  G H ,  Plaintiff's  Attorney. 

Attorney  for  Defendant. 
[Admission  of  service  of  above] :  Service  of  a  copy  of  above 

notice  admitted  this  ....  day  of ,  19 . . 

G. ...  H...., 
Defendant's  Attorney. 
[The  note  of  issue  is  usually  attached  to  the  notice  of  trial  as 
follows]  : 

Note  of  Issue  in  the  above  Entitled  Cause. 

E F ,  Plaintiff's  Attorney. 

G H. . . .  ,  Defendant's  Attorney. 

Issue  of  fact  [or  law]  for  jury  [or  court].    Joined , 

19.. 

Filed  by  E F ,  Plaintiff's  Attorney, ,  19. . 

M. . . .  N. . . .  ,  Clerk. 
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1899.  The  same  (Minn.  Rev.  Laws  1905  sec.  4165). 

[The  notice  of  trial  may  follow  the  last  preceding  form  and 
the  note  of  issue  as  follows]  : 
[Title  of  cause.] 

Note  of  Issue. 

Issue  of  .... 

Last  pleading  served ,  19. . 

E F ,  Attorney  for  Plaintiff. 

G. . . .  H. . . .  ,  Attorney  for  Defendant. 

Filed ,19.. 

C K ,  Clerk. 

1900.  The  same  (N.  Dak.  Rev.  Code  sec.  5422;  S.  Dak.  Rev. 

Code  G.  P.  sec.  246). 

[The  notice  of  trial  and  note  of  issue  may  follow  the  Minne- 
sota form  last  given.] 

1901.  Notice  of  trial  (Iowa  Code  sec.  3658). 

[In  Iowa  notice  of  trial  is  only  required  in  an  action  which 
has  been  continued  after  issue  joined.  Iowa  Code  sec.  3658; 
Erickson  v.  Barier,  83  Iowa,  367  s.c.  49  N.  W.  838.  The  notice 
when  necessary  may  doubtless  follow  the  first  form  given  in  this 
chapter  for  use  in  Wisconsin,] 


CHAPTER  CXXXVI. 


CONTINUANCE  OR  POSTPONEMENT  OF  TRIAL. 


1902.  Affidavit  for  continuance  be- 

cause of  absence   of  wit- 
nesses   (Wisconsin). 

1903.  The    same,    for    unexpected 

absence  or  illness  of  wit- 
ness. 

1904.  Affidavit  for  continuance  be- 

cause of  absence  of  docu- 


mentary   evidence     (Wis- 
consin). 

1905.  Affidavit  for  continuance  be- 

cause of  sickness  of  sole 
counsel  (Iowa). 

1906.  Motion     for     continuance 

(Iowa). 

1907.  Order    continuing    or 

ponlng  trial. 


Applications  to  postpone  the  trial  of  a  cause  to  a  subsequent 
term  or  to  a  future  day  in  the  current  term  are  addressed  to  the 
sound  discretion  of  the  court.  In  general  terms  it  may  be  said 
that  such  applications  must  be  accompanied  by  proof  showing 
that  the  party  applying  has  used  due  diligence  to  prepare  for 
trial  and  also  what  diligence  has  been  used;  that  he  can  not 
safely  proceed  to  trial  without  certain  evidence  or  witnesses 
which  are  not  at  hand  and  cannot  be  at  hand  if  the  trial  pro- 
ceeds at  once;  that  due  effort  has  been  used  [describing  it]  to 
procure  such  evidence,  or  the  attendance  of  such  witnesses;  the 
names  and  residences  of  such  witnesses,  and  what  facts  [as  dis- 
tinguished from  legal  conclusions]  they  will  swear  to,  and  the 
reasons  of  the  applicant  for  his  belief  that  they  will  so  swear; 
also  sufficient  facts  showing  reasonable  grounds  to  believe  that 
such  testimony  or  witnesses  can  be  obtained  if  the  action  be 
r' continued  as  requested,  and  that  there  are  no  other  documents 
or  witnesses  which  can  be  procured  by  whom  the  facts  can  be 
proven. 

In  Wisconsin  the  subject  is  governed  by  Rule  XIX  of  the  rules 
of  the  circuit  courts  and  it  is  required  that  an  affidavit  of 
merits  be  incorporated  in  the  affidavit,  and  the  motion  must  be 
made  on  or  before  the  third  day  of  the  term  unless  for  a  cause 
thereafter  occurring  or  discovered.  In  Iowa  the  subject  is  regu- 
lated by  statute.  .Iowa  Code  sees  3662-3666.  In  North  Dakota 
the  subject  is  covered  by  Rule  XXVII  of  the  rules  of  the  dis- 
trict courts,  and  it  is  provided  that  no  counter  affidavits  shall  be 
received  on  motion  for  continuance. 
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1902.    AfiSdavit  for  continuance  because  of  absence  of  wit- 
nesses (Wisconsin). 

[Title  of  court.] 


A.. 

•  B , 

Plaintiff, 

vs. 

C. 

.  D...., 

Defendant. 

[Venue.] 

C D . . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  the  above  entitled  action ;  that  issue  was  joined  thef  ein 

■on  the  ....  day  of ,  19 . .  ,  and  that  this  defendant  has  a 

valid  defense  in  whole  in  said  action  [or  in  part,  specifying 
which  part] . 

That  this  afBant  has  fully  and  fairly  stated  the  case  Jo  G. . . . 

H. . . .  ,  Esq.,  his  counsel  herein,  who  resides  at in  said 

county,  and  that  upon  the  statement  thus  made  he  is  advised  by 
said  counsel  that  he  has  a  valid  and  substantial  defense  to  said 
action  and  the  whole  thereof,  [or  to  some  specific  part  thereof, 
stating  what  part.]  * 

That  aiSant  has  used  due  diligence  to  prepare  for  trial  of  this 
action  at  the  present  term ;  that  he  caused  a  subpcena  to  be  issued 

herein  on  the  ....  day  of ,  19. .  ,  for  service  on  L 

M. . . .  and  0. . . .  P [or  otherwise  state  what  efforts  were 

made  to  procure  the  attendance  of  the  witnesses] ;  that  the 
sheriff  of  said  county  to  whom  said  subpcena  was  on  that  day 

delivered,  informs  this  afSant  that  said  M N. . . .  and  said 

O. . . .  P are  now  absent  from  this  state  and  somewhere  in 

state  of ,  having  left  this  state  about , 

19 . . ;  that  their  residence  in  this  state  is  the  town  of  

county  of ,  and  defendant  has  made  inquiry  in  the  neigh- 
borhood of  their  residence  and  is  informed  that  they  are  tem- 
porarily absent,  but  not  expected  to  return  for  about  .... 
months.** 

That  said  M. . . .  N and  0. . . .  P. . . .  are  necessary  and 

material  witnesses  without  whose  testimony  he  cannot  safely 
proceed  to  trial ;  and  that  no  other  evidence  is  at  hand,  nor  wit- 
ness nor  witnesses  in  attendance  or  known  to  him,  whose  testi- 
mony could  have  been  procured  in  time,  upon  whom  he  can 
safely  rely  to  prove  the  particular  facts  that  he  expects  to  prove 
and  believes  can  be  proved  by  such  absent  witnesses  above 
named,  to  maintain  the  issue  in  respect  thereto  on  his  part. 

That  after  fully  and  fairly  stating  to  his  said  counsel  the 
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facts  which  he  expects  to  prove  by  said  absent  witnesses  he  is 
advised  by  his  said  counsel  and  verily  believes  that  he  can  not 
safely  go  to  trial  without  the  testimony  of  each  of  them. 

That  neither  of  said  witnesses  is  absent  by  this  affiant's  con- 
sent,  connivance  or  procurement;  that  they  left  without  his 
•  Imowledge ;  and  soon  after  the  joining  of  issue  herein,  each  of 

them  told  this  affiant  personally  that  he  expected  to  be  in 

county  when  the term  of  this  court  should  be  held,  and 

for  that  reason  this  affiant  took  no  steps  to  procure  their  deposi- 
tions to  be  used  upon  the  trial  hereof. 

Affiant  further  says,  that  he  expects  to  prove  by  said  M . , . . 
N, . . .  the  following  facts,  viz.  [here  state  fact?]  and  by  said 
0. . . .  P. . . .  the  following  facts  [state  same] . 

That  the  grounds  of  his  expectation  that  he  can  prove  such, 
facts  by  said  witnesses  are  as  follows  [state  grounds  as  for  in- 
stance, that  each  of  said  witnesses  has  stated  to  affiant  that  they 
could  and  would  testify  to  said  facts,  or  otherwise  according  ta 
the  fact] . 

Affiant  further  says  that  if  a  continuance  of  the  trial  of  this 

action  [or  a  postponement  of  the  trial  until ,  19. .]  be 

granted  he  will  be  able  as  he  believes  and  intends  to  procure  the 
attendance  of  said  witnesses  [or  will  take  the  depositions  of  said 
witnesses  for  use  on  the  trial] . 

C...  D.... 
[Jurat.] 

1903.    The  same,  for  unexpected  absence  or  illness  of  witness. 

[Proceed  as  in  last  preceding  form,  substituting  between  * 
and  **  the  following]  : 

That  affiant  has  used  due  diligence  to  prepare  for  the  trial  of 
this  action  at  the  present  term,  that  he  expected  to  call  as  a  wit- 
ness on  said  trial  one  M. . . ,  N. . . .  ,  and  that,  two  weeks  before 
the  first  day  of  the  present  term  affiant  went  to  the  residence 

of  said  witness,  in  the  town  of ,  in  the  county  of , 

for  the  purpose  of  subpcenaing  him  to  attend  as  a  witness  in  said 
action,  at  said  circuit;  that  he  there  learned  that  said  witness 
had  unexpectedly  left  home  the  day  before,  in  order  to  go  to  the 

state  of ,  and  intended  to  remain  there  about  two  months ; 

and  deponent  further  says,  he  had  no  knowledge  that  said  wit- 
ness was  going  to  be  absent  from  home,  until  he  learned  it  when 
he  went  to  subpoena  said  witness,  as  aforesaid ; 

[Or,  That  one  M N. . . .  ,  who  resides  at ,  was,  on 

the day  of last  past,  duly  subpcenaed  to  attend  the 

trial  of  this  action;  but  that  since  the  service  of  the  said  sub- 
poena he  has  become  seriously  ill,  and  is  now  wholly  unable  to 
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attend  this  court,  or  be  present  at  the  trial  of  this  action  in  its 
order  on  the  calendar.    But  deponent  has  been  informed  by 

R S....,  the  physician  attending  the  said  witness,  and 

verily  believes,  that  the  said  witness  Will  be  able  to  attend  this 
court  by  the  time  of  the  next  circuit,  appointed  to  be  held  at,  etc.] 
[Make  such  incidental  changes  in  the  other  statements  of  the 
preceding  form  as  are  necessary.] 

1904.    AfBdavlt  for  continuance  because  of  absence  of  docu- 
mentary evidence  (Wisconsin). 

[Title  of  court  and  cause.] 

[Proceed  as  in  first  form  in  this  chapter  to  the  *,  continuing 
as  follows]  :  That  there  are  in  existence  certain  written  books 
[or  documents,  describing  them  e.  g.,  consisting  of  the  business 
account  books  kept  by  the  plaintiff  in  his  business  during  the 
year  19 . .  ]  without  examination  and  production  of  which  upon 
the  trial  affiant  cannot  safely  proceed  to  the  trial  of  this  cause  as 
he  is  advised  and  verily  believes  after  fully  and  fairly  stating  to 
his  said  counsel  the  facts  which  he  expects  to  prove  by  said  books 
[or  documents] . 

That  said  books  [or  documents]  are  now,  as  he  is  informed  and 
verily  believes  [state  where  and  in  whose  custody  they  are  be- 
lieved to  be],  that  they  are  not  absent  by  the  affiant's  procure- 
ment, consent  or  connivance ;  that  up  to  the  ....  day  of , 

19. .  ,  said  books  were  [state  where]  and  could  have  been  pro- 
duced here  upon  the  trial  of  this  case  and  affiant  relied  upon  such 
fact  and  was  not  informed  of  their  removal  nor  did  he  learn 

thereof  until  the  ....  day  of ,  19 . .  ,  when  it  was  too  late 

to  secure  their  return;  that  said  books  [or  documents]  contain 
entries  made  by  the  plaintiff  showing  credits  for  money  paid  by» 
the  defendant  to  the  plaintiff  upon  the  cause  of  action  stated  in 
the  complaint  [or  otherwise  state  the  nature  and  contents  of  the 
books  or  documents]  and  that  affiant  expects  to  prove  thereby 
[here  state  the  facts  to  be  proven  fully].  That  the  grounds  of 
his  expectation  that  he  can  prove  such  facts  by  said  books  are  as 
follows  [here  state  grounds] . 

That  the  affiant  has  used  his  best  exertions  to  procure  the  pres- 
ence of  said  books  upon  the  trial;  that  he  [here  state  what  efforts 
ivere  used  as  by  giving  notice  to  produce  or  otherwise,  or  if  the 
opposing  party  gave  assurance  of  their  production,  state  the  fact] . 

That  if  a  continuance  of  the  trial  of  this  cause  be  granted  affi- 
ant will  be  able  to  produce  said  books  at  the  next  term  of  this 
court  or  will  be  able  to  prove  their  contents  by  the  taking  of  dep- 
ositions. 

A....B.... 
[Jurat.] 
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1905.  Affidavit  for  continuance  because  of  sickness  of  sole 

counsel  (Rice  v.  Melendy,  36  Iowa,  166). 

[Proceed  as  in  first  form  in  this  chapter  to  the  *.]  That  affiant 
has  used  due  diligence  to  prepare  for  the  trial  of  this  case  at  the 

present  term  [state  diligence  used].    That  said  G H , 

Esq.,  was  and  is  his  sole  counsel  in  the  case  and  is  the  only  attor- 
ney conversant  with  the  facts  of  the  case,  and  that  said  G. . . . 

H was  fully  prepared  and  was  relied  upon  by  affiant  to  try 

said  case  at  this  term  but  that  on  or  about  the day  of 

,  19. . ,  said  G H was  taken  seriously  iU  and  has 

been  ever  since  that  time  and  now  is  very  ill  and  most  of  the 
time  in  a  delirious  condition  and  that  all  conversation  with  him 
upon  business  matters  has  been  prohibited  by  the  physician  in 
charge  of  the  case. 

That  said  G H has  possession  of  all  of  the  papers  in 

said  case  including  [here  state,  if  there  are  any,  important  docu-. 
ments  and  their  nature],  and  that  it  is  and  has  been  impossible 
for  any  other  attorney  to  become  cognizant  of  the  facts  of  said 
case  and  to  prepare  for  trial  thereof  at  this  term,  because  of  the 

condition  of  the  said  G H. . . .  ,  and  because  of  the  complexity 

of  the  case  and  the  many  questions  involved.  That  said  case  in- 
volves [here  state  facts  at  length,  showing  any  peculiar  difficulty 
or  complexity  in  the  case  and  any  other  material  facts  tending  to 
show  impossibility  of  another  attorney  being  able  to  prepare  for 
the  trial] . 

That  said  G H is  now  improving  in  health  and  that 

affiant  fuUy  believes  that  if  a  postponement  of  the  trial  of  this 

case  be  granted,  said  G. . . .  H. . . .  will  be  able  to  try  the  same  at 

the  next  term,  and  that  if  this  should  be  impossible  affiant  will 

be  able  to  procure,  and  will  procure,  another  attorney  to  try  said 

cause. 

[Jurat]  C D.... 

[Add  corroborating  affidavit  by  physician.] 

[For  case  of  postponement  on  account  of  other  engagements  of 
sole  counsel,  see  McArthur  v.  Slauson,  60  Wis.  293.] 

1906.  Motion  for  continuance  (Iowa). 

[Title  of  action.] 

Now  comes  the  defendant  in  the  above  entitled  action  and 
moves  the  court  to  continue  the  trial  thereof  to  the  next  term  of 
this  court  [or  to  some  stated  time  later  in  the  term],  upon  the 
affidavit  of  C. . . .  D. . . .  ,  attached  hereto  and  made  a  part  hereof. 

C....D...., 

[Attach  the  affidavit.]  Attorney  for  Defendant. 


Form  1907.]  1168  [Chapter  CXXXVI„ 

iSOV.     Order  continuing  or  postponing  trial.^ 

[■Title.]  [Caption.] 

On  reading  and  filing  the  affidavit  of  C. . . .  D ,  and  on 

motion  of  0 P. . . .  ,  of  counsel  for ,  and  L M. . . .  , 

of  counsel  for [or,  no  one  appearing],  in  opposition: 

ORDEEED,  that  the  trial  of  this  action  be  postponed  until  the 
....  instant,  on  the  payment  within  three  days  from  date  of  ten 

dollars  costs  [or,  to  the term  of  this  court,  on  the  payment 

of  costs  of  the  present  term  to  be  taxed  instanter,"  and,  here  state 
other  terms,  if  any,  imposed,  such  as,  on  the  defendant's  consent- 
ing that  the  testimony  of  M. . . .  N be  taken  conditionally 

before  S. . . .  T. . . .  ,  referee,  on days'  notice]. 

[Date.]  -  By  the  Court: 

J. . . .  K ,  Judge. 

1  This  order  Is  very  frequently  ftxea'  in  order  that  there  may  be 

simply    pronounced    orally    from  no  doubt  as  to  Its  terms, 
the  bench  In  the  presence  of  the  2  In  Wisconsin  when  an  act  Is 

parties   and  entered   in   the  min-  directed  to  be  performed  Instanter 

utes.     A  written  order,  however,  it  is   required  to,  be  done  before- 

may  be  taken  and  may  be  advis-  the    expiration    of    the    day    on 

able  when  there  are  conditions  ai-  which  the  order  was  made   (cir- 
cuit court  rule  XII  sec  2>. 
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TRIAL  BY  JURY. 


1908.  Demand    for    stricken    jury 

(Wisconsin). 

1909.  Affidavit    accompanying    de- 

mand   for    struck    jury 
(Wisconsin). 

1910.  Notice  of  striking  of  struck 

jury  by  clerk  (Wisconsin). 

1911.  General  verdict. 

1912.  Verdict    for     defendant    on 

plaintiff's    claim    and    on 
counter-claim. 

1913.  "Verdict     for     excess,     both 

parties    having   proved    a 
cause  of  action. 

1914.  Verdict  subject  to  opinion  of 

the  court   (Wisconsin). 

1915.  Verdict  in  replevin  for  the 
"     plaintiff. 

1916.  Verdict  in  replevin  for  de- 

fendant. 

1917.  Verdict   for   plaintiff  In   re- 

plevin  (Iowa). 

1918.  General    verdict   for   plaint- 

iff In  ejectment   (Wiscon- 
sin). 

1919.  Separate    verdict    in    eject- 

ment for  defendant's  im- 

1908. 


provements,  where  plaint- 
iff recovers  the  land  (Wis 
consin). 

1920.  The  same,  where  a  part  only 

of  the  plaintifffe  recover 
(Wisconsin) . 

1921.  The  same,  for  a  part  of  tha 

premises  only  (Wiscon- 
sin). 

1922.  Special  verdict  (Wisconsin). 

1923.  (Jeneral    verdict    with    find- 

ings on  particular  ques- 
tions  (Wisconsin). 

1924.  Verdict    in    milldam    action 

(Wisconsin). 

1925.  Notice  of  motion  for  trial  of 

issues  of  fact  in  equitable 
case,  or  issues  not  made 
by  the  pleadings  before  a 
jury. 

1926.  Verdict  in  action  for  cutting 

timber,  where  defendant 
claims  cutting  was  by  mis- 
take (Wisconsin). 

1927.  Order  for  trial  of  issues  In 

equitable  action  before 
jury. 


Demand  for  struck  jury  (Wis.  Stats.  1898  sees.  2544a» 
2544b). 
[Title.] 

To  M N Esq.,  Clerk  of  Said  Court: 

Take  notice  that  upon  the  affidavit  of  A B. . . .  ,  the  afore- 
named plaintiff,  which  is  hereto  attached,  the  said  A. . . .  B. . . , 
hereby  demands  a  struck  jury  for  the  trial  of  this  action. 

Dated ,19.. 

A....  B , 

Plaintiff  above  named. 

1909.    Affidavit  accompanying  demand  for  struck  jury  (Wis. 
Stats.  1898  sec.  2544b). 

[Title.] 
[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  says  that  he  is  the  plaintiff 
[or  the  attorney,  or  agent  of  the  plaintiff]  in  the  above  entitled 
74  1169 
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action ;  that  the  amount  actually  in  controversy  in  said  action  is 

the  sum  of dollars  [the  amount  must  be  equal  or  exceed 

one  thousand  dollars.] 

A....  B...., 
[Jurat.] 

1910.  Notice  of  striking  of  struck  jury  by  clerk  (Wis.  Stats. 

1898  sec.  2544b). 

[Title.] 

To  the  above  named  parties  and  their  attorneys : 

You,  and  each  of  you,  are  hereby  notified  that  pursuant  to  the 

written  demand  of  the  said  A. . . .  B ,  duly  filed  in  my  office, 

a  jury  for  the  trial  of  the  above  entitled  action  will  be  struck  at 

my  ofSce  in  the  city  of ,  in  said  county,  on  the  ....  day 

of ,  19. .  ,  at  ....  o'clock  . .  M.,  pursuant  to  the  pro- 
visions of  law. 

Dated ,19..  M "W , 

Clerk  of  said  court. 

[To  be  served  on  both  parties  four  days,  or  more,  before  the 
time  fixed.] 

1911.  General  verdict. 

[Title.] 

We,  the  jury  in  the  above  entitled  action,  find  for  the  plaintiflE 

and  assess  his  damages  at dollars  [or  find  for  the  de- 

dendant] . 

Dated ,  19. .  0. ...  P. ...  ,  Foreman. 

1912.  Verdict  for  defendant  on  plaintiff's  claim  and  on  coun- 

ter-claim. 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  defendant  upon  the 
cause  of  action  stated  in  the  complaint,  and  also  find  for  the  de- 
fendant upon  his  counter-claim  and  assess  his  damages  thereon 
at dollars. 

Dated ,  19. .  0. . . .  P ,  Foreman. 

1913.  Verdict  for  excess,  both  parties  having  proved  a  cause 

of  action.^ 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  plaintiff  on  the  cause 
of  action  stated  in  the  complaint  and  that  there  is  due  thereon 

1  It  is  held  in  Edleman  v.  Kidd,  counter-claim  Is  interposed  it  ia 
65  Wis.  18,  that  in  case  of  an  a,Cr  unnecessary  to  state  in  the  ver- 
tion  on  money  demand  to  which  a      diet  the  amount  due  on  each  but 
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dollars,  and  we  also  find  for  the  defendant  on  the 

counter-claim,  stated  in  the  answer  and  that  there  is  due  thereon 

dollars,  and  we  assess  the  damages  of  the  defendant  [or 

plaintiff]  at  the  sum  of dollars,  being  the  amount  of  the 

excess  due  him  upon  the  above  findings. 

1914.  Verdict  subject  to  opinion  of  the  court  (Wis.  Stats. 

1898  sec.  2857).' 

[Title.] 

"We,  the  jury  in  this  action,  find  for  the  plaintiif  and  assess  his 

damages  at dollars  [or  for  the  defendant]  as  directed 

by  the  court,  and  subject  to  the  opinion  of  the  court  upon  the 
questions  of  law. 

Dated ,  19. .  0 P. . . .  ,  Foreman. 

1915.  Verdict  in  replevin  for  the  plaintiff.' 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  plaintiif  that  he  is  en- 
titled to  a  return  of  the  property  described  in  the  complaint  [or 
describe  the  property  recovered]   and  assess  the  value  of  said 

property  at dollars,  and  the  plaintiff's  damages  by  rear 

son  of  the  detention  [or  taking  and  withholding]  of  said  property 
at dollars. 

Dated ,  19. .  0 P Foreman. 

that  a.  general  verdict  may  be  ren-  contain,  an  assessment  of  the  value 

dered  by  the  jury  for  the  balance  of  the  property  recovered  and  the 

found  due  to  the  party  -whose  claim  damages  suffered  by  the  prevall- 

is  found  to  be  the  larger.  ing  party  by  reason  of  the  taking 

2  It  is  provided  by  Wis.   Stats,  or  detention  (Wis.  Stats.  1898  sec. 

1898   sec.   2857,   that   where  upon  2859;    Minn.  Rev.  Laws  1905  sec. 

the  trial  the   case  presents  only  4181).    In  Minnesota  the  value  is 

questions  of  law  the  court  may  in  not  to  be  found  it  the  prevailing 

its   discretion   direct  the  jury  to  party  be  in  possession  thereof.    In 

render  a   verdict  a^ibject   to   the  Iowa,    when    required    by    either 

opinion  of  the  court    Such  a  ver-  party,   the  value  of  each  article 

diet  is  only  to  be  directed  when  must  be  found  as  well  as  the  fact 

the  material  facts  are  undisputed  which  party  is  entitled  to  posses- 

and  only  questions  of  law  remain  sion,  designating  and  determining 

to  be  considered.    It  should  appear  the  value  of  such  right  or  posses- 

either  by  the  record  6r  by  the  ver-  sion   (Iowa  Code,  sec.  4175).     In 

diet  itself  that  it  was  rendered  North  Dakota  and  South  Dakota 

"subject    to   the    opinion    of    the  the  jury  are  required  to  find  the 

court"  and  in  that  event  judgment  value  of  specific  portions  of  the 

may  be  rendered  for  either  party  property  when  so  directed  by  the 

as  the  court  determines  the  law  to  court    (N.   Dak.   Rev.   Codes  sec. 

be.    Davis  v.  Pioneer  Fur  Co.,  102  5447;  S.  Dak.  Rev.  Code  C.  P.  sec 

Wis.  394.  273). 

»  The  verdict  in  replevin  should 
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1916.  Verdict  in  replevin  for  defendant. 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  defendant,  that  he  is 
entitled  to  a  return  of  the  property  described  in  the  complaint 
[or  describe  the  property]  and-  assess  the  value  thereof  at  the- 

sum  of dollars,  and  the  defendant's  damages  by  reason 

of  the  taking,  withholding  and  detention  of  the  same  at  the  sum 
of dollars. 

Dated ,19.. 

0. . . .  P. . . .  ,  Foreman. 

1917.  Verdict  for  plaintiff  in  replevin  (Iowa  Code  sec.  4175). 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  plaintiff,  that  he  is  the 
absolute  owner  of  the  personal  property  described  in  the  com- 
plaint [or  that  he  has  a  qualified  ownership  in  the  property  de- 
scribed in  the  complaint  by  virtue  of  a  levy  thereon  made  by  him 
as  sheriff  under  an  execution  held  by  him  against  the  property 

of or  otherwise  briefly  describe  the  qualified  title] ;  that 

said  property  is  of  the  value  of dollars  [or  is  of  the  fol- 
lowing value;  here  name  each  article  and  give  its  value  sep- 
arately] and  we  assess  the  plaintiff's  damages  for  the  wrongful 
detention  of  said  property  at dollars. 

Dated ,19.. 

0 P. . . .  ,  Foreman. 

1918.  General  verdict  for  plaintiff  in  ejectment  (Wis.  Stats. 

1898  sec.  3084). 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  plaintiffs,  that  they  are 
the  owners  of  an  estate  in  fee  simple  [or  an  estate  for  the  life 
of  A. . . .  B. . . .  or  otherwise  specify  the  particular  estate  and 
its  duration]  in  the  lands  described  in  the  complaint  and  have 
a  right  to  recover  the  possession  of  the  same,  and  we  assess  their 
damages  for  the  unlawful  withholding  thereof  at  the  sum  of 
dollars,  and  [if  special  damage  be  claimed  in  the  com- 
plaint] we  further  assess  the  plaintiffs  damages  for  waste  com- 
mitted thereon  at  the  sum  of dollar^. 

Dated ,19.. 

0 . . . .  P Foreman. 

[If  the  plaintiff  had  title  at  the  time  the  action  was  commenced 
which  has  terminated  pending  the  action  the  verdict  should  state 
both  facts  and  date  of  the  termination  and  assess  damages  only 
to  that  date.] 
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1919.  Separate  verdict  in  ejectment  for  defendant's  improve- 

ments, when  plaintiff  recovers  the  land  (Wis.  Stats. 
1898  sec.  3097). 

[Title.] 

We,  the  jury  in  this  action,  find  the  defendant  entitled  to  re- 
cover, upon  his  counter-claim  herein,  the  value  of  the  improve- 
ments made  and  taxes  paid  by  him  upon  the  said  premises  and 

assess  the  amount  thereof  at dollars. 

0 P ,  Foreman. 

[This  is  to  ie  returned  with  the  general  verdict  for  the  plaint- 
iff but  separate  therefrom.] 

1920.  The  same  when  a  part  only  of  the  plaintiffs  recover 

(Wis.  Stats.  1898  sec.  3084). 
[Title.] 

"We,  the  jury  in  this  action,  find  for  the  plaintiffs  A. , . .  B . . . . 
and  C . . . .  D . . . .  that  they  are  the  ownei-s,  etc.  [proceed  as  in 
last  preceding  form  to  the  assessment  of  damages]  and  we  assess 
said  last  named  plaintiffs'  damages  [proceed  as  in  last  preceding 

form]  and  as  to  the  plaintiffs  B. . . .  F. . . .  and  G H. ...  we 

find  for  the  defendants. 

Dated ,19.. 

0 P ,  Foreman. 

1921.  The  same,  for  a  part  of  the  premises  only  (Wis.  Stats. 

1898  sec.  3084). 

ITitle.] 

We,  the  jury  in  this  action,  find  for  the  plaintiff  that  he  is  the 
owner  in  fee  simple  [or  othenoise  describe  the  estate  as  in  pre- 
ceding forms]  in  and  to  a  part  of  the  premises  described  in  the 
complaint,  to-wit  [here  describe  the  part  recovered],  and  wa 
assess  his  damages  [as  in  preceding  forms] ,  and  as  to  the  remain- 
der of  the  premises  described  in  the  complaint  we  find  for  the 
defendant. 

Dated ,19.. 

O. ...  P. ...  ,  Foreman. 

1922.  Special  verdict  (Wis.  Stats.  1898  sec.  2858).^ 

[Title.] 

We,  the  jury  in  this  action,  find  the  following  special  verdict 
in  said  action : 

Question  1.     [Iiisert  question.] 

*  In  case  a  special  verdict  be  de-  objection  and  exception  be  taken, 

manded  it  is  improi^r  to  submit  Ward  v.  C,  M.  &  St  P.  Ry.  Co., 

a   general    verdict   in    connection  102  Wis.  215. 
therewith,  and  erroneous  if  proper 
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Answer.     [Insert  answer.] 

Question  2.     [Insert  question.] 

Answer.     [Insert  answer.] 

[Proceed  in  the  same  manner  with  all  of  the  questions.] 

Dated  /. ,19,. 

0. ...  P. ... ,  Foreman. 

1923.  General  verdict  with  findings  on  particular  question? 

(Wis.  Stats.  1898  sec.  2858). 

[Title.] 

We,  the  jury  in  this  action,  find  for  the  plaintiff  and  assess  his 

damages  at  dollars  [or  find  for  the  defendaiit]   and 

we  further  find  in  answer  to  questions  submitted  by  the  court 
as  follows : 

Question  1.     [Insert  question.]' 

Answer.     [Insei~t  answer.] 

[Proceed  as  above  with  remaining  questions."] 

Date ,19.. 

0. . . ,  P. . . . ,  Foreman. 

1924.  Verdict  in  milldam  action  (Wis.  Stats.  1898  sec.  3381). 

[Title.] 

We,  the  jury  in  this  action,  find  the  following  special  verdict  in 
said  action: 

Question  1.  Is  the  plaintiff  entitled  to  recover  damages  for 
the  maintenance  of  the  dam  described  in  the  complaint  ? 

Answer 

Question  2.  If  yes,  then  what  is  the  amount  of  such  damages, 
for  the  period  commencing  [three  years  prior  to  the  commence- 
ment of  this  action  down  to  the  present  time]  [or,  when  plaint- 
iff's title  accrued  within  said  three  years,  Jan.  1st,  19..  {dat& 
when  title  accrued)  to  the  present  time]  ? 

Answer 

Question  3.  [If  plaintiff  alleges  that  the  dam  is  of  unreason- 
able height] :  Is  the  said  dam  raised  to  an  unreasonable  height? 

Answer 

Question  4.  If  you  answer  the  last  preceding  question  "Yes" 
then  state  how  much  the  dam  should  be  lowered. 

Answer 

Question  5.  [If  plaintiff  alleges  that  dam  ought  not  to  be 
closed  during  whole  year]  :  Should  said  dam  be  kept  up,  or 
closed,  during  the  whole  year? 

Answer 
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Question  6.  If  you  answer  last  preceding  question  "No" 
then  state  what  part  of  the  year  it  shall  be  left  open? 

Answer 

Question  7.  If  you  ha^e  answered  the  first  question  in  this 
verdict  in  the  affirmative,  then  state  what  sums  paid  annually  to 
the  plaintiff  will  be  a  just  and  reasonable  compensation  for  the 
damages  which  will  be  hereafter  occasioned  by  the  dam  so  long 
as  it  is  used  in  conformity  wiUi  this  verdict? 

Answer 

Question  8.  If  you  have  answered  the  first  question  in  this 
verdict  in  the  affirmative  then  state  What  gross  sum  would  be  a 
just  and  reasonable  compensation  for  all  the  damages  hereafter 
to  be  occasioned  by  such  use  of  the  dam  and  for  the  right  of 
maintaining  and  using  the  same  forever  in  the  manner  aforesaid. 

Answer 

0. . . .  P. . . ,  ,  Foreman. 

1925.  Notice  of  motion  for  trial  of  issues  of  fact  in  equitable 

case,  or  issues  not  made  by  the  pleadings,  before  a 
jury.* 

[Title.] 

Take  notice  that  upon  the  pleadings  in  this  action  and  upon 
the  proceedings  on  file  [and  upon  the  affidavit  of  G. . . .  H. . . . 

herewith  served]  the  undersigned  will  move  the court  at 

on  the  ....  day  of ,  19 . .  ,  at o'clock  A.  M., 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  that 
the  following  issues  be  submitted  to  a  jury  for  trial,  viz. : 

I.     [State  the  issue  in  succinct  form.] 
[Date.] 

G....  H...., 
[Address.]  Attorney  for  Plaintiff. 

1926.  Verdict  in  action  for  cutting  timber  where  defendant 

claims  cutting  was  by  mistake  (Wis.  Stats.  1898  sec. 
4269). 

[Title.] 

We,  the  jury  in  this  action,  find  generally  for  the  plaintiff,  and 
we  further  find : 

I.  That  the  cutting  of  timber  set  forth  in  the  complaint  was 
[or  was  not]  done  by  mistake  as  alleged  by  the  defendant. 

e  The  court  may  In  its  discre-  2841.    In  equitable  actions  the  ver- 

tlon  order  issues  in  equitable  ac-  diet  is  advisory  only  and  the  court 

tions  to  be  tried  by  a  jury,  also  may  order  a  new  trial  or  find  the 

issues   of  fact  not  made  by  the  facts   himself.      Stahl    v.    Gotzln- 

pleadings.      Wis.  Stats.  1898  sec.  berger.    45    Wis.    121;    Welch   v. 
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II.  That  the  true  value  of  such  timber  when  so  cut  was  the 
sum  of dollars. 

III.  That  the  highest  market  value  of  the  same  [or  of  the 
lumber  manufactured  therefrom]  while  in  defendant's  posses- 
sion before  this  trial  is  the  sum.'  of dollars. 

L. . . .  M ,  Foreman. 

1927.    Order  for  trial  of  issues  in  equitable  action  before  jury. 

[Title.]  [Caption  as  in  Form  7.]  ■ 

The  motion  of  the  plaintiff  herein  for  an  order  submitting  cer- 
tain issues  to  a  jury  for  trial  having  come  on  to  be  heard  upon 

the  pleadings  herein  [and  the  affidavit  of  G H....]   and 

[state  any  further  affidavits  or  papers  used  on  the  motion] ,  after 

hearing  G H ,  Esq.,  for  the  motion  and  J. . . .  K , 

Esq.,  in  opposition. 

OEDEEBD  that  the  following  issue  between  the  parties  be 
tried  by  a  jury  at  the  ....  term  of  the  said  court  to  be  held  at 

on  the day  of ,  19. .  [or  at  the  present  term 

of  this  court] ,  viz. : 

[State  issue  clearly  and  succinctly] . 

By  the  Court: 

0. . . .  P. ,. . ,  Judge. 

Tippery  (Net.)  92  N.  W.  582.  In  In  North  Dakota,  N.  Dak.  Rev. 
Minnesota  any  issue  may  by  con-  Codes  sec.  5420;  also  in  South, 
sent  or  order  of  the  court,  be  tried  Dakota,  S.  Dak.  Rev.  Code,  C.  P. 
by  a  jury.  Minn.  Rev.  Laws  1905  sec.  244;  and  In  Nebraska,  Cob- 
sec.  4164.     Such  is  the  provision  bey's  Ann.  Stats.  Nebr.  sec.  1264. 
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REFERENCES  AND  TRIAL  BY  REFEREES. 


1928.  Affidavit  by  plaintiff  to  move 

for  reference  of  an.  action 
involving  a  long  account 

1929.  The  same,  by  defendant. 

1930.  Notice    of    motion    to    refer 

cause. 

1931.  Order    to.  sho-w    cause    why 

reference    should    not    be 
ordered. 

1932.  Affidavit  to   oppose   motion, 

denying  account. 

1933.  Affidavit   to   oppose   motion, 

■where  fraud  is  set  up. 

1934.  Affidavit  to   oppose   motion, 

■where  there  are  difficult 
questions  of  law. 

1935.  Stipulation  to  refer. 

1936.  Order  referring  the  cause  on 

motion. 

1937.  Order   referring   the   cause, 

without  motion. 

1938.  Order    of    reference    upon 

written  stipulation. 

1939.  Order  of  reference    (Iowa). 

1940.  Order  of   reference  to   take 

testimony  as  to  the  value 
of  use  and  occupation,  in 
action  '  for  specific  per- 
formance. 

1941.  Order  of  reference  to  take 

an  account  as  to  damages. 

1942.  Order  of  reference  to  take  an 

account  between  i>arties  to 
a  mortgage,  in  an  action 
to  redeem. 

1943.  Order   of   reference   for    ac- 

counting in  partnership 
cause. 

1944.  Order    of    reference    to    de- 

termine priority  among 
creditors. 

1945.  Order  of  reference  to  talte 

all  testimony  and  report 
to  the  court 

1946.  PlalntifE'e    account,     to     be  I 
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presented      on     reference 
(Wisconsin). 

1947.  Order  that  books  and  papers 

be  deposited  with  referee 
before  accounting. 

1948.  Oath  of  referee. 

1949.  Oath     of     referee     (Minne- 

sota). 

1950.  Oath  of  reference  (Iowa  and 

Nebraska) . 

1951.  The  same    (North  Dakota). 

1952.  The  same    (South  Dakota). 

1953.  Appointment   of   first   meet- 

ing, by  referee. 

1954.  Notice  of  hearing  or  trial, 

by  party. 

1955.  Report    of    referee,    general 

form. 

1956.  Report  in  partnership  cause. 

1957.  Referee's  report  on  account- 

ing in  partnership  cause. 

1958.  Referee's  report  as  to  prior- 

ity of  creditors. 

1959.  Notice   of   claim   to   surplus 

in  foreclosure  (Wiscon- 
sin). 

1960.  Affidavit  to  move  for  .refer- 

ence of  claim  to  surplus 
in  foreclosura 

1961.  Notice  of  motion  for  refer- 

ence, to  obtain  surplus 
moneys  on  foreclosure 
sale. 

1962.  Order  of  reference  of  claims 

to  surplus  moneys. 

1963.  Referee's  report  thereon. 

1964.  Notice    of    motion   for   pay- 

ment. 

1965.  Order    distributing    surplus 
moneys  in  foreclosure. 

1966.  Notice    of    filing    rejjort    ot 

referee. 

1967.  Exceptions  to  report. 

1968.  Motion  to  confirm  report  of 

referee  and  for  judgment 
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1969.  Motion  for'  further  report. 

1970.  Motion   to  set   aside   report 

and  for  a  new  trial. 


1971.  Order  confirming,  setting 
aside,  or  amending  ref- 
eree's report 


While  the  statutes  of  the  yaiious  states  differ  in  detail  with 
regard  to  the  oi-dering  of  references,  they  substantially  agree 
upon  the  following  general  propositions.  A  reference  may  be 
■jrdered  to  try  any  or  all  of  the  issues  upon  consent  of  the  par- 
ties; it  may  also  be  compulsorily  ordered  (1)  where  it  appears 
that  a  long  account  must  necessarily  be  examined  upon  either 
side,  (2)  where  the  taking  of  an  account  is  necessary  for  the  in- 
formation of  the  court,  and  (3)  where  a  question  of  fact  other 
than  upon  the  pleadings  arises  in  the  action.  Wis.  Stats.  1898 
sec.  2864  as  amended  by  Laws  1905  c.  146;  Minn.  Eev.  Laws 
1905  sec.  4191;  Iowa  Code  sec.  3735;  N.  Dak.  Rev.  Code  sees. 
5455,  5456;  S.  Dak.  Eev.  Code  C.  P.  sees.  281,  282;  Cobbey's 
Ann.  Stats,  of  Nebr.  1282, 1283. 

1928.    AflSdavit  by  plaintiflf  to  move  for  reference  of  an  action 
involving  a  long  account.'^ 

[Title.] 
[Venue.] 

A. . . .  B. . . .  ,  the  plaintiff  in  the  above-entitled  action,  being 
duly  sworn,  says : 

That  said  action  is  brought  to  recover  [here  briefly  designate 
nature  of  cause  of  action,  as  for  instance]  :  for  goods,  wares  and 
merchandise  sold  and  delivered  by  plaintiff  to  defendant,  at  his 

request,  at  various  times  between  the  ....  day  of ,  19 . .  , 

and  the day  of ,  19 . .  ,  as  more  fully  appears  from, 

the  complaint  herein.  , 

That  issue  was  joined  on  [or,  as  of]  the day  of , 

last,  by  the  service  of  defendant's  answer,  setting  up  [here  desig- 
nate the  defences, — e.  g.,  thus]  payment  as  to  part,  and  a  coun- 
ter-claim arising  out  of  several  items  of  services  alleged  to  have 
been  rendered  by  him  to  the  plaintiff. 

That  the  trial  of  the  aforesaid  issue  will  require  the  examina- 
tion of  a  long  account  on  the  side  of  the  plaintiff  [or,  defendant, 
or,  both  parties] ,  consisting  of  at  least  ....  items  of  charges  and 
[credits]  of  the  aforesaid  [goods  and  services]  of  various  dates. 

A.,..  B.... 
[Jurat.] 


1  The  affidavit  should  be  made 
by  a  party  or  excuse  be  stated  in 
it.    Wood  V.  Crowner,  4  Hill,  548. 


Joinder  of  issue  should  be  stated, 
Jansen  v.  Tappen,  3  Cowon,  34. 
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1929.  The  same,  by  defendant. 

[Title.] 
[Venue.] 

C . . . .  D . . . .  being  first  duly  sworn  says  that  he  is  the  de- 
fendant in  this  action ;  that  the  same  is  brought  by  the  plaintiiJ 
on  an  account  for  goods,  wares  and  merchandise,  alleged  to  have 
been  heretofore  sold  and  delivered  to  this  defendant;  that  issue 
was  joined  herein  on  the  ....  day  of ,  19 . .  ,  by  the  serv- 
ice of  the  defendant's  answer,  in  which  the  defendant  denies 
the  sale  and  delivery  of  a  part  of  the  said  goods  and  merchandise 
and  alleges  payment  as  to  the  balance  thereof  and  also  alleges 
as  a  counter-claim  that  the  plaintiff  is  indebted  to  this  defendant 
upon  an  account  for  work,  labor  and  services  rendered. 

That  by  the  bill  of  particulars  of  the  plaintiff's  claim  hereto- 
fore served  herein,  the  same  contains  ....  items,  all  of  which 
[or  state  how  many]  this  defendant,  by  his  answer,  controverts. 

That  the  items  of  this  defendant's  counter-claim  embrace  an 
account  of  ....  separate  items,  and  that  the  trial  of  this  issue 
will  require  the  examination  of  a  long  account,  namely,  the  said 
account  of  the  said  plaintiff,  and  also  of  this  affiant  as  aforesaid. 

That  no  difficult  questions  of  law  are,  to  the  best  of  this  affi- 
ant's knowledge  and  belief,  involved  in  the  said  issues  in  this 

action.  0 D 

[Jurat.] 

1930.  Notice  of  motion  to  refer  cause. 

[Title  of  the  cause.] 
Please  take  notice,  that  on  [designate  papers] ,  the  undersigned 

will  move  the  court,  at  a  ... .  term  to  be  held  at ,  on  the 

....  day  of ,  19 . .  ,  at  . . . .  0  'clock  in  the noon,  or 

as  soon  thereafter  as  counsel  can  be  heard,  that  this  action  be 
referred  to  a  referee  [or  to  three  referees]  to  hear,  try  and  de- 
termine the  same. 
[Date.] 

L....  M...., 
Plaintiff's  Attorney. 

To  0....  P ,  Esq., 

Defendant's  Attorney. 

1931.  Order  to  show  cause  why  reference  should  not  be 

ordered. 

[Title.] 

Upon  the  affidavit  of  A B ,  and  on  reading  the  plead- 
ings on  file  herein,  and  on  motion  of  L. . . .  M. . . .  ,  Esq.,  attor- 
ney for  defendant, 
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ORDERED,  That  the herein  show  cause,  at  the  court 

house  in  the  city  of  . . in  said  county,  on  the  ....  day  of 

...."..,  19 ..,  at  the  opening  of  court  on  that  day,  or  as  soon 
thereafter  as  counsel  can  be  heard,  why  the  order  of  reference 
applied  for  herein  should  not  be  granted  ; 

That  a  copy  of  this  order  and  said  affidavit  be  served  on  the 

plaintiff 's  attorney,  at  least hours  before  the  time  fixed  for 

the  hearing  of  such  motion.  0 . . . .  P . . . .  , 

Circuit  Judge. 

1932.  Affidavit  to  oppose  motion,  den3dng  account. 

[Title.] 
[Venue.] 

C . . . .  D being  duly  sworn  says  that  h'e  is  the  defendant 

in  this  action  and  that  the  issue  joined  herein  will  not  require 
the  examination  of  a  long  account  within  the  meaning  of  the 
statute. 

That  this  action  is  brought  to  recover  for  a  bill  of  goods  sold 
hy  plaintiff  to  defendant;  and  that  all  of  said  goods  were  sold 
at  one  time,  and  as  one  transaction,  and  the  alleged  credit  is  a 
payment  made  by  defendant  at  said  time,  and  then  deducted 
from  the  amount  to  be  due  from  defendant  to  the  plaintiff ;  and 
there  are  no  other  items  of  charge  or  credit  involved  in  the  issues 
herein.  C. . . .  D. .. . 

[Jurat.] 

1933.  Affidavit  to  oppose  motion,  where  fraud  is  set  up, 

[Commencement  as  in  last  preceding  form]  that  this  action 
is  brought  upon  an  insurance  policy  alleged  to  have  been  made 
by  defendants ;  and  that  the  only  items  of  account  are  the  items 
of  damage,  which  plaintiff  claims  he  has  sustained  by  a  peril  in- 
sured against. 

That  the  defence  [or,  one  of  the  defences]  set  up  by  the  de- 
fendants is  fraud  on  the  part  of  the  plaintiff,  in  [here  briefly 
-disclose  it],  as  more  fully  appears  by  reference  to  their  answer 

herein.  C D 

[Jurat.] 

1934.  Affidavit  to  oppose  motion,  where  there'  are  difficult 

questions  of  law.^ 

[Commencement  as  in  preceding  forms]  that  he  has  fully 
and  fairly  stated  the  case  in  this  cause  to  his  counsel  0 

2  Where  an  action  contains  Im-  ferred  "to  take  an  account  for  the 

portant  issues  requiring  the  dis-  information  of  the  court"    Druse 

cretion,  experience  and  judgment  v.  Herter,  57  Wis.  644. 
■of  the  court  it  should  only  he  re- 
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P ,  who  resides  at  No , . .  street,  in  the  city  of 

......;  and  that  the  investigation  and  trial  of  the  issues  of  fact 

in  this  cause  will,  as  deponent  is  advised  by  said  counsel,  after 
such  statement,  and  believes,  require  the  decision  of  difllcult 
questions  of  law. 

That  [here  state,  unless  the  moving  affidavits  correctly  state  it, 
the  nature  of  the  issue,  and  that]  the  following  will  be  insisted 
on  on  behalf  of  said  plaintiff  [here  briefly  state  deponent's  points 
of  law].  And  deponent  is  informed  and  believes  that  the  de- 
fendant's counsel  wiH  urge  [here  briefly  state  his  anticipated 
points]  ;  which  points,  as  deponent  is  advised  by  his  said  counsel^ 
are  material  to  the  cause,  and  are  difficult,  especially  in  their  ap* 
plication  to  the  facts  of  this  case. 

\J  ■  •  •  •      Xy  a  •  •  • 

[Jurat.] 

1935.  Stipulation  to  refer. 
[Title.] 

It  is  hereby  stipulated  and  agreed  by  the  parties  to  this  action- 
[that  the  right  of  trial  by  jury  be  waived,  and  that]  it  be  re- 
ferred to  R. . . .  F ,  Esq.,  of ,  counsellor-at-law,  to- 

hear,  try  and  determine  the  issues  in  this  cause ;  and  that  an  or- 
der may  be  entered  accordingly. 

[Date.]  A B ,  Plaintiff's  Attorney. 

C D. . . .  ,  Defendant's  Attorney. 

1936.  Order  referring  the  cause  on  motion. 
[Title.] 

On  reading  and  filing  [the  pleadings  and  the  affidavit  of  G. . .  . 

H ],  and  on  motion  of  M N. . . .  ,  counsel  for  defendant,- 

and  after  hearing  0 P ,  counsel  for  plaintiff  [or,  and 

on  proof  of  service  of  notice  of  motion,  and  no  one  appearing] ,. 
in  opposition : 

ORDBEED,  that  it  be  referred  to  R F ,  Esq.,  of 

,  counsellor-at-law,  to  hear,  try  and  determine  the  whole 

issues  in  this  cause. 

[Date.]  By  the  Court  :| 

L M. . . .  ,  Judge. 

1937.  Order  referring  the  cause,  without  motion. 

[Title.] 

This  cause  coming  on  to  be  tried,  and  it  appearing  to  the  sat- 
isfaction of  the  court  that  it  will  require  the  examination  of  a 
long  account : 

ORDERED  [as  in  preceding  form] . 


Ponns  1938-1941.]  1182  [Chapter  CXXXVIII. 

1938.  Order  of  reference  upon  written  stipulation. 

[Title.] 

On  reading  and  filing  the  annexed  consent,  and  on  motion  of 
M N for  plaintiff  [or,  defendant] : 

ORDERED  [as  in  last  preceding  form] . 

1939.  Order  of  reference  (Iowa). 

[Title.] 

[Commencement  as  in  preceding  forms  of  orders  of  reference, 
or  if  parties  have  orally  agreed  in  open  court]  the  parties  to  this 
action  having  orally  agreed  in  open  court  that  the  same  be  re- 
ferred to  the  person  [or  persons]  hereinafter  named  to  hear,  try 
and  determine  the  same, 

ORDERED  that  said  action  be  and  the  same  hereby  is  re- 
ferred to  R. . . .  F. . . .  and  R. . . .  E. . . .  ,  referees,  to  hear,  try 
and  determine  all  the  issues  therein  and  to  report  at  this  [or  the 

next]  term  of  this  court,  and  that  the  cause  be  heard  at 

upon  ten  day's  written  notice  [or  commencing  on  the  ....  day 

of ,19..] 

[Bate.] 

By  the  Court: 

L M ,  Judge 

1940.  Order  of  reference  to  take  testimony  as  to  the  value  of 

use  and  occupation  in  action  for  specific  performance. 

[Title.]  [Caption  as  in  Form  7.] 

ORDERED,  after  hearing  counsel  for  the  plaintiffs  and  de- 
fendants, that  it  be  referred  to  R. . . .  F. . . .  ,  Esq.,  to  take  such 
testimony  as  may  be  produced  before  him  by  either  party  to  this 
cause  in  relation  to  the  value  of  the  use  and  occupation,  by 
C. . . .  D. . . .  ,  of  the  premises  [briefly  designating  them],  since 

the  day  of ,  19. .  ,  and  the  amounts  received  and 

collected  by  C . . . .  D . . . .  ,  or  which,  with  reasonable  diligence, 
might  have  been  received  and  collected  for  the  same  since  said 
day,  the  amounts  expended  by  said  C . . . .  D for  taxes,  as- 
sessments, repairs,  or  otherwise,  in  and  upon  said  premises  [and 
also  in  relation  to  all  policies  of  insurance  upon  said  premises, 
and  as  to  any  actions  brought  upon  the  same] . 

And  it  is  further  ordered,  that  the  said  referee  report  said  tes- 
timony with  all  convenient  speed. 

1941.  Order  of  reference  to  take  an  account  as  to  damag'es. 

[Title.]  [Caption  as  in  Form  7.] 

This  cause  coming  on  to  be  tried,  and  it  appearing  that  the 

taking  of  an  account  is  necessary  for  the  information  of  the  court 
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before  judgment;  thereupon,  on  hearing  counsel  for  the  respec- 
tive parties, 

ORDEEED,  that  it  be  referred  to  R. . . .  F. . . .  ,  Esq.,  as  sole 
referee,  *  to  ascertain  and  report  [the  amount  of  wharfage  which 
should  be  allowed  to  the  plaintiffs  for  the  breach  of  the  cove- 
nant by  the  defendants,  contained  in  the  grant  mentioned  in  the 
pleadings] .  And  for  such  purpose  he  is  to  ascertain  [etc.,  speci- 
fying the  principles  on  which  the  account  is  to  he  taken] .  And 
he  is  to  compute  the  interest  on  such  amount,  and  state  the  same 
in  his  report. 

And  upon  such  report  being  confirmed  according  to  the  prac- 
tice of  this  court  either  party  may  bring  on  the  cause  for  final 
judgment. 

1942.    Order  of  reference  to  take  an  account  between  parties 
to  a  mortgage,  in  an  action  to  redeem. 

\As  in  preceding  form  to  the  *,  continuing]  :  to  take  and  state 
an  account  between  the  several  parties  to  this  action,  in  the  man- 
ner and  under  the  directions  following,  to-wit : 

That  he  compute  the  amount  due  upon  the  bond  and  mortgage 
executed  by  the  plaintiff  to  the  defendant,  Z. . . .  ,  mentioned  in 

the  complaint,  from  the  ....  day  of ,  19  •  •  ,  down  to  which 

time  the  interest  appears  to  have  been  paid. 

That  he  ascertain  [from  the  deeds  or  othefwisej  the  consider- 
ation paid  by  the  purchasers  and  defendants,  X. . . .  and  Y , 

from  the  said  Z ,  at  the  auction  sale  of  the  said  premises 

made  on  the  ....  day  of ,  19 . .   [proceeding  to  state  the 

mode  of  apportioning  the  redemption  money  among  them] . 

Tiat  he  open  and  state  an  account  with  each  of  such  defend- 
ants, in  which  he  is  to  allow  such  party  his  proportion  of  the 
mortgage  money  so  ascertained  as  aforesaid,  with  interest;  and 
also  all  taxes  and  assessments  paid  by  him  or  those  under  whom 
he  claims,  upon  the  lots  now  held  by  him;  and  also  any  sum 
paid  for  necessary  repairs  upon  the  same,  and  any  amount  ex- 
pended for  lasting  improvements,  with  interest  on  such  sums 
respectively;  and  that  he  state  and  charge  such  party  with  any 
rents  and  profits  of  such  lots  received  by  him,  or  those. under 
whom  he  claims,  or  by  any  one  on  his  or  their  behalf,  or  which 
could  have  been  received  without  wilful  default,  with  interest. 

And  upon  the  coming  in  and  confirmation  of  the  report,  the 
action  may  be  brought  on  for  final  determination. 

1943.    Order  of  reference  for  accountini^  in  partnership  cause. 

[As  in  Form  1941  to  the  *,  continuing]  :  to  take  and  state  an 
account  of  all  dealings  and  transactions  between  the  plaintiff 
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and  defendant,  as  partners,  under  the  style  of  A. . . .  B & 

Co. ;  and  for  the  better  taking  and  stating  of  which  account  the 
parties  are  to  produce  before  the  said  referee,  under  oath,  all 
books,  deeds,  papers,  and  writings  in  their  custody,  or  under 
their  control,  relating  thereto ;  and  are  to  be  examined  upon  in- 
terrogatories or  otherwise,  as  the  said  referee  shall  direct,  who, 
in  taking  the  said  account,  is  to  make  all  just  allowances  to  the 
parties  as  between  themselves;  and  what,  on  the  balance  of  the 
said  account,  shall  appear  to  be  due  from  either  party  to  the 
other,  is  to  be  paid  as  the  said  referee  shall  direct;  and  the  ref- 
eree is  at  liberty  to  state  and  report  any  special  circumstances, 
as  well  as  his  reasons  for  allowing  or  disallowing  any  allow- 
ances which  may  be  claimed. 

And  it  is  further  ordered,  that  the  question  of  costs,  as  well 
as  all  other  questions,  are  reserved  until  the  coming  in  of  the 
report  and  hearing  for  further  directions. 

1944.    Order  of  reference  to  determine  priority  among  cred- 
itors. 

[As  in  Form  1941  to  the  *,  continuing] :  to  ascertain  and  re- 
port who  are  the  creditors  of  the  said  firm  of  A ... .  B . . . .  & 
Co.,  and  the  amounts  due  to  said  creditors  respectively,  and  the 
order  in  which  they  are  entitled  to  payment  out  of  the  assets  of 
the  said  firm  of  A. . . .  B . . . .  &  Co.  [in  conformity  with  the  pro- 
visions of  the  statute  of  limited  partnerships] . 

That  any  party  to  this  action,  or  any  person  claiming  to  be  a 
creditor  of  said  firm,  and  presenting  to  the  said  referee  prima 
facie  evidence  of  his  claim,  shall  have  the  right  to  contest  any 
claim  preferred  by  any  other  creditor,  and  that  testimony  may 
be  taken  before  said  referee  on  the  part  of  the  claimants  and 
contestants.  That  the  said  referee  report  to  this  court  the  names 
of  the  creditors,  and  the  amounts  found  by  him  to  be  due  to  each 
respectively,  and  the  order  in  which  they  are  entitled  to  pay- 
ment ;  and  that  in  case  any  of  said  claims  be  contested,  the  said 
referee  do  report  the  facts  relative  to  the  claim  so  contested,  and 
the  grounds  of  objection  alleged  by  the  contestant,  and  the  deci- 
sion of  the  said  referee  thereupon. 

And  it  is  further  ordered,  that  on  the  coming  in  of  the  ref- 
eree's report,  any  party  to  this  action,  or  any  creditor  whose 
claim  is  allowed  by  the  referee,  may  apply  to  this  court  for  an 
order  for  the  final  distribution  of  the  balance  of  the  funds  in 
the  hands  of  the  receiver  herein,  among  the  creditors  of  said 
firm  as  ascertained  by  said  report,  or  by  the  order  of  the  court 
thereupon. 
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Ajid  it  is  further  ordered,  that  either  party,  or  any  creditor, 
may  apply  to  this  court,  from  time  to  time,  for  further  directions 
in  the  premises. 

1945.  Order  of  reference  to  take  all  testimony  and  report  to 

the  court. 

[Title.]  [Caption  "as  in  Form  7.] 

This  action  coming  on  for  trial,  after  hearing  G H. . . .  , 

Esq.,  for  the  plaintiff  and  J K. . . .  ,  Esq.,  for  the  defend- 
ant, 

ORDERED,  that  it  be  referred  to  L M Esq.,  as  sole 

referee  to  take  the  testimony  in  said  action  and  that  he  report 
the  same  to  this  court  with  all  convenient  speed. 

1946.  Plaintiff's  account,  to  be  presented  on  reference. 

[Title.] 

Statement  of  mutual  accounts  between  the  plaintiff  and  de- 
fendant as  partners,  under  the  name  of  A. . . .   B....    &  Co. 

[since  last  balance  and  settlement  had  between  them  on  the 

day  of ,  19..] 

[Here  state  items,  e.  g.,  thus] : 

A.  .  .  .   B.  .  .  .  IN  ACCOUNT  WITH  Y Z.  .  .  .  IN  RESPECT  TO  SAID 

PAETNEKSHIP    TRANSACTIONS. 

Da. 
19.. 
Jan.  15 — ^To  cash  received  at 

that   date  on   partnership 

note  of  P P and 

not  entered  on  firm  hooks .  $ . . 
May     5. — To    one-half    mer- 
chandise   account    charged 

to  account  of  plaintiff,  as 

appears  by  the  firm  hooks 

deposited  with  referee ?.. 

[Venue.] 

A B. , . .  ,  the  above-named  plaintiff,  being  duly  sworn, 

says  that  the  foregoing  account,  and  the  said  several  accounts 

and  entries  embraced  in  the  settlement  of  the    day  of 

,  19 . .  ,  upon  the  partnership  books  herewith  deposited 

with  the  referee  in  this  action,  including  both  debits  and  credits, 
are  correct,  according  to  the  best  of  deponent's  knowledge,  in- 
formation, and  belief,  and  this  deponent  does  not  know  of  any 
error  or  omission  in  said  account  to  the  prejudice  of  his  said  co- 
partner, the  defendant. 

A B.... 

[Jurat.] 
75 


CONTBA.  Cb. 

19.. 

Jan.  1. — By  balance  due  said 

A. . . .  B on  settlement 

of  partnership  accounts 
and  transactions  up  to 
date,  as  appears  by  part- 
nership books  of  account 
deposited  with  referee.  ...$.... 
Interest  thereon  to  date..$.... 

Feb.  3. — By  cash,  etc $ 
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1947.  Order  that  books  and  papers  be  deposited  with  referee 

before  accounting. 

[Title.]  [Caption  as  in  Form  7.] 
On  reading  and  filing  the  affidavit  of  A. . . .  B . . . .  ,  the  plaint- 
iff [or,  on  the  petition  of  C. . . .  D ,  or,  on  the  certificate  of 

the  referee]  herein,  dated  the  ....  day  of ,  19. .  ,  and  on 

motion  of  M. . . .  N. . . .  ,  for  the  plaintiff,  and  on  hearing  0. . . . 
P. . . .  ,  for  the  defendant  [or,  and  on  proof  of  due  service  of 
notice  of  this  motion  and  no  one  appearing] ,  in  opposition, 

ORDERED,  that  the  defendant  Y Z ,  within  [four] 

days  after  personal  service  he!reof,  on  said  defendant,  or  on  his 
attorneys,  produce  before  the  said  referee,  under  oath,  all  [here 
specify  the  writings]  in  his  custody  or  power,  relating  to  the 
matters  in  question;  or,  in  default  thereof,  that,  on  the  referee's 
certificate  of  such  default,  an  attachment  issue  to  the  sheriff  of 

the  county  of ,  to  take  the  said  defendant  into  custody 

and  bring  him  before  this  court  to  answer  for  the  contempt. 

1948.  Oath  of  referee.* 

[Title.] 
[Venue.] 

I  [E....  F ],  having  been  appointed  referee  in  this  ac- 
tion [to  try  the  issues  in  this  action]  [or,  for  the  purposes  in 
said  order  mentioned] ,  do  solemnly  swear  [or,  affirm]  that  I  will 
faithfully  discharge  my  duties  as  such  referee  to  the  best  of  my 
ability,  so  help  me  God  [or  in  case  of  affirming  and  this  I  do 
under  the  pains  and  penalties  of  perjury] . 

E....  F.... 
[Jurat.] 

1949.  Oath  of  referee  (Minn.  Rev.  Laws  1905  sec.  2678). 

[Title.] 
[Venue.] 

I,  B . . . .  F do  swear  that  I  will  faithfully  and  justly  per- 
form all  the  duties  of  the  office  and  trust  which  I  now  assume  as 
the  referee  appointed  in  this  action  to  hear  and  determine  this 
action  wherein  N . . . .  B . . . .  is  plaintiff  and  C . . . .  D . . . .  de- 
fendant and  make  a  just  and  true  report  therein  to  the  best  of 
my  ability,  so  help  me  God. 


E....  F. 


[Jurat.] 


a  A  referee  should  take  an  oath  took  the  oath  If  nothing  appears 

for  the  faithful  performance  of  his  In    the    record    to    the    contrary, 

duties     whether     specifically     re-  Gilbank    v.    Stephenson,    31    Wis. 

quired  by  statute  or  not.     It  will,  592.     This  form  is  doubtless  suffi- 

however,    be    presumed    that    he  clent  in  Wisconsin. 
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1950.  Oath  of  referee  (Iowa  Code  sec.  3745;  Cobbey's  Ann. 

Stats,  of  Nebr.  sec.  1289). 

[Title.] 
[Venue.] 

I,  R. . . .  F ,  the  referee  [or  if  more  than  one,  We,  naming 

them,  the  referees  appointed  in  this  action] ,  do  hereby  solemnly 
swear  that  I  or  each  for  ourselves,  that  we]  will  weU  and  faith- 
fully hear  and  examine  s^id  cause,  and  make  a  just  and  true  re- 
port therein  according  to  the  best  of  my  [or  our]  understanding, 
so  help  me  God. 
[Jurat.]  E F 

1951.  The  same  (N.  Dak.  Rev.  Codes  sec.  5461). 

[Commencement  as  in  last  preceding  form]  wiU  well  and 
truly  hear  and  determine  the  facts  referred  as  aforesaid  and 
true  findings  render  according  to  the  evidence,  so  help  me  God. 

1952.  The  same  (S.  Dak.  Rev.  Code  C.  P.  sec.  284). 
[Commencement  as  in  last  preceding  form]  wiU  well  and  truly 

try  the  issues  in  said  action  [or  where  specific  questions  are  re- 
ferred, wiU  well  and  truly  determine  the  questions  referred]  and 
make  a  just  and  true  report  according  to  the  best  of  my  [or  our] 
knowledge  and  understanding,  so  help  me  God. 

1953.  Appointment  of  first  meeting,  by  referee. 

[Title.] 

The  undersigned  referee  [s]  herein,  hereby  appoint  the 

day  of next,  at  ...  ^  o'clock  in  the noon,  at  the  office 

of ,  No , street,  in  the  city  of ,  for 

the  trial  of  this  action. 

[Date.]  R F ,  Referee. 

1954.  Notice  of  hearing  or  trial,  by  party. 
[Title.] 

Take  notice,  that  this  action  will  be  brought  to  a  hearing  be- 
fore R F. . . .  ,  referee  herein,  at  his  office  No , 

street,  in  the  city  of ,  on  the day  of next, 

at o'clock  in  the  ....  noon. 

[Date.] 

A....  B...., 
[Address.]  Plaintiff's  Attorney. 

1955.  Report  of  referee,  general  form. 
To  the Court  for County : 

Pursuant  to  the  order  of  reference  made  in  this  action  on  the 

....  day  of ,  19 . .  ,  I,  the  undersigned,  as  such  referee, 

respectfully  report  that  having  taken  the  oath  required  by  law  as 
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such  referee,  I  appointed  the  ....  day  of ,  19 . .  ,  as  the 

time,  and  my  office  in  the  city  of ,  as  the  place,  for  the 

trial  of  said  action,  and  duly  gave  each  party  notice  of  the  time 
and  place  of  such  trial. 

That  on  said  day  the  trial  was  commenced  and  then  continued 
from  day  to  day  until  the day  of ,  on  which  it  con- 
cluded, A. ...  B ....  ,  Esq.,  appearing  for  the  plaintiff  and  C 

D . . . .  ,  Esq.,  for  the  defendant. 

[That  upon  the  opening  of  the  case  the  defendant  moved  to 
dismiss  the  action  on  the  ground  that  the  complaint  stated  no 
cause  of  action,  which  motion  I  denied  and  to  which  ruling  the 
defendant  excepted.] 

[That,  thereupon  the  plaintiff  moved  for  leave  to  amend  his 
complaint,  which  leave  was  granted,  and  the  defendant  excepted 
thereto  and  a  copy  of  said  amendment  is  hereto  attached.] 

The  testimony  taken  before  me  is  hereto  annexed,  marked  ex- 
hibit A,  and  made  part  of  this  report,  and  the  exceptions  and  rul- 
ings therein  are  stated  in  said  evidence,  as  they  were  taken. 

And  I  further  report  that  after  argument  of  counsel,  being 
now  fully  advised  in  the  premises,  I  hereby  make  and  report  the 
following  findings  of  fact  in  said  action : 

I.  [Here  state  facts  found  separately  as  in  a  finding  iy  the 
court.] 

And  as  conclusions  of  law  I  find  as  follows : 

I.     [Here  state  legal  conclusions  separately.] 

And  tha:t  the  plaintiff  is  entitled  to  judgment  as  follows  [ker& 
state  judgment  which  should  follow  findings.] 
[Date.] 

Respectfully  submitted, 
[Attach  statement  of  fees.]  M. . . .  N. . . .  ,  Referee.  » 

1956.    Keport  in  partnership  cause. 

[Commencement  as  in  last  preceding  form.] 
I  find,  as  Conclusions  of-  Fact : 

I.  That  from  the  ....  day  of ,  19 . .  ,  to  the  . .. .  day 

of [when  this  action  was  commenced] ,  the  parties  hereto- 

were  partners  in  the  business  of ,  at [under  ar- 
ticles of  agreement  set  forth  in  the  complaint  herein] . 

II.  That  the  defendant  in  the  month  of took  exclusive 

possession  of  the  partnership  assets  and  books,  and  then,  and 
ever  since,  prevented  the  plaintiff  from  having  free  access 
thereto,  and  obstructed  his  use  and  control  thereof. 

I  find,  as  Conclusions  of  Law: 
I.     That  the  plaintiff'  is  entitled  to  a  judgment  declaring  said 
partnership  dissolved  as  of  the  ....  day  of ,  19 . . 
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II.  That  the  plaintiff  is  entitled  to  an  accounting  with  the 
defendant  in  respect  to  the  partnership  dealings,  and  the  use 
made  of  the  partuership  property  by  the  defendant. 

III.  That  on  such  accounting  the  plaintiff  is  entitled  to  have 
allowed  to  him  [here  set  forth  the  principles  on  which  the  ac- 
counting should  be  taken] 

[Date.] 

M. . . .  N. . . .  ,  Referee. 

1957.    Referee's  report  on  accounting  in  partnership  cause. 

[Title.] 

To  the Court  of 

Pursuant  to  an  order  of  this  court,  in  this  action,  dated  the 

....  day  of ,  19 . . ;  I,  the  undersigned  referee  report :  * 

That  having  been  attended  by  the  attorneys  for  the  several  par- 
ties who  appeared  in  this  action,  I  proceeded  to  a  hearing  of 
the  matter  so  referred.  I  further  report,  that  on  such  hearing, 
the  hooks,  deeds,  papers,  and  vouchers  of  the  said  partnership 
having  been  produced  before  me,  the  defendant  rendered  his  [or, 
both  parties  rendered  their  respective]  accounts,  which  are  hereto 
annexed,  and  marked  Schedule  A. 

II.  That  I  examined  said  defendant,  and  also  X Y , 

concerning  the  transactions  aforesaid,  and  adjusted  a  mutual  ac- 
count between  the  plaintiff  and  defendant,  making  therein  all 
just  allowances,  and  striking  a  balance  which  shows  what  appears 
to  be  due  from  either  party  to  the  other,  which  said  account  is 
hereto  annexed,  and  marked  Schedule  B. 

III.  That  said  defendant  owes  to  said  partnership,  at  this 

date,  the  sum  of dollars,  with  interest  from  the  .... 

day  of ,  19 . .  ,  at  the  rate  of per  cent,  per  annum, 

amounting  to dollars  which  sum  I  have  allowed. 

IV.  That  the  balance  shown  by  said  Schedule  B,  after  de- 
fendant has  made  good  to  said  partnership  said  sum,  belongs  to 
plaintiff  and  defendant  in  equal  shares  [or,  in  the  following  pro- 
portions, stating  them] . 

[Date.] 

0. . . .  P. . . .  ,  Referee. 

1958.    Referee's  report  as  to  priority  of  creditors. 

[As  in  preceding  Form,  to  the  *,  continuing]  : 

That  I  have  been  attended  upon  such  reference  by  counsel  for 
the  plaintiff  and  for  the  defendants,  and  for  M. . . .  N. . . .  and 
O. ...  P. ...  ,  creditors  of  said  firm  of  Y. . . .  Z. . . .  &  Co. 

That  Tipon  being  served  with  a  copy  of  the  said  order,  I  caused 
notice  to  be  published   [twice  a  week,  for  three  weeks,  in  two 
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daily  newspapers  of  the  city  of  New  York,  one  published  in  the 
morning  and  one  published  in  the  afternoon] ,  requiring  all  per- 
sons having  any  claim  against  the  said  firm,  to  produce  and 
prove  the  same  before  me  at  a  place  in  said  city,  and  by  a 
time  therein  specified;  copies  of  which  notice,  with  affidavits  of 
the  publication  thereof,  are  hereto  annexed,  marked  Schedule 
No.  1  and  Schedule  No.  2. 

That  I  also  obtained  from  the  defendant,  W X ,  a  list 

of  the  outstanding  creditors  of  the  said  firm,  made  up  by  him 
while  acting  as  assignee  {hereof,  and  which  he  testified  was  cor- 
rect, to  the  best  of  his  knowledge,  information,  and  belief ;  and  I 
caused  duplicates  of  the  said  notice- to  be  served  upon  all  of 
such  creditors,  either  personally  or  by  being  left  at  their  places 
of  business,  or  when  such  creditors  were  a  firm  now  dissolved, 
to  be  served  as  aforesaid  upon  one  of  the  members  of  such  cred- 
itor-firm. 

II.  I  further  report,  that  the  creditors  of  the  said  firm  of 
T Z. . . .  &  Co.,  and  the  amounts  at  the  date  of  this  my  re- 
port, found  due  to  them,  respectively,  are  as  follows  [designating 
names  and  amounts] . 

III.  I  further  report,  that  of  the  said  creditors,  M N 

above  mentioned,  is  entitled  to  be  preferred  to  all  the  others  to 
the  extent  of dollars,  being  the  amount  [specifying  na- 
ture of  claim  and  grounds  of  preference].     That  except  as  to 

the  said  sum  of dollars,  all  the  said  creditors,  including  - 

the  said  M. . . .  N. . . .  ,  are  entitled  to  be  paid  ratably  and  pro- 

portionably  out  of  the  assets  of  the  firm  of  T. . . .  Z &  Co., 

and  that  neither  ought  to  be  postponed  to  any  other  in  whole  or 
in  part,  except  as  aforesaid. 

IV.  I  further  report,  that  one  and  one  only  of  the  sai(J 
claims  is  contested  by  either  party,  or  by  any  creditor,  namely, 
the  said  claim  of  0 ... .  P . . . . ;  that  the  facts  relative  to  the  said 
claim  are  as  follows  [stating  the  facts,  and  continuing] ;  and  that 
I  found  the  facts  in  respect  thereto  to  be  as  above  stated  and 
decided,  and  do  report  that  by  virtue  of  the  facts  above  stated, 
the  said  0. . . .  P. . . .  has  a  valid  claim  against  the  said  T. . . . 
Z . . . .  &  Co.,  for  the  amount  above  seventhly  mentioned  in  the 
second  article  of  this  my  report,  being  the  sum  of dol- 
lars, with  interest  thereon  from  the  said  ....  day  of , 

19.. 

1959.    Notice  of  claim  to  surplus  in  foreclosure  (Wis.  circuit 
court  rule  XXV  and  sub.  4), 

[Title  of  the  cause.] 

Take  notice,  that  the  undersigned  is  entitled  to  the  surplus 
moneys,  or  a  part  thereof,  arising  on  the  sale  made  in  this  ao 
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tion,  on  the  . . . .  day  of ,  instant  [here  state  the  nature 

and  extent  of  the  claim, — e.  g.,  thus]  :  The  claim  of  the  under- 
signed is  for  dollars,  and  interest  thereon,  from  the 

....  day  of ,  19 . .  ,  by  virtue  of  a  lien  under  a  judgment 

against   [or,  ftiortgage  given  by]  the  defendant  Y Z , 

while  the  said  Y Z was  the  ovraer  of  the  equity  of  re- 
demption in  the  mortgaged  premises,  and  before  the  commence- 
ment of  this  action  [or,  by  virtue  of  his  being  the  owner  of  the 
equity  of  redemption  in  the  mortgaged  premises],  which  lien  is 
next  in  priority  after  the  mortgage  of  the  plaintiff  in  this  action. 
[Date.] 

[Signature.] 
[Address  to  cleric  of  court  with  whom  it  should  he  filed.] 

1960.  Affidavit  to  move  for  reference  of  claim  to  surplus  in 

foreclosure. 

[Title.] 
[Venue.] 

W. . . .  X. . . .  [one  of  the  defendants  in  this  action],  being 
duly  sworn,  says: 

That  this  action  was  brought  to  foreclose  a  mortgage  on  real 
property;  that  judgment  has  been  entered  in  said  action,  as  this 
deponent  is  informed  and  believes,  and  that  a  sale  has  been  made 
of  the  mortgaged  premises  under  the  direction  of  the  court,  and 
that  the  claim  of  the  plaintiff  in  the  action  has  been  paid ;  and 

there  remains  a  surplus  of  about   dollars  over  and 

above  the  money  due  on  said  mortgage  and  costs  of  this  action, 
which  surplus  has  been  brought  into  this  court  subject  to  the 
order  thereof. 

That  deponent  has  a  claim  on  the  said  surplus  moneys  amount- 
ing to dollars ;  which  claim  consists  of  a  judgment  ob- 
tained in  this  court,  on  the  ....  day  of ,  19 . .  ,  against 

Y. . . .  Z. . . .    [or,  a  mortgage  made  on,  etc.,  by  Y. . . .  Z. . . .], 
then  the  owner  in-fee  of  the  mortgaged  premises  [or,  which  claim 
I  arises  by  virtue  of  the  fact  that  he  was  the  owner  of  the  equity 
of  redemption  in  the  mortgaged  premisjesl. 

W....  X.... 
[Jurat.] 

1961.  Notice  of  motion  for  reference  to  obtain  surplus  moneys 

on  foreclosure  sale. 

[Title.] 

TAKE  NOTICE  that  upon  the  annexed  affidavit  of  W 

X. . . .  and  upon  the  pleadings  and  proceedings  on  file  in  this 
action  the  undersigned  will  move  the court  on  the 
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day  of ,  19. .  ,  at  ....  o'clock  A.  M.  or  as  soon  there- 
after as  counsel  can  be  heard,  that  it  be  referred  to  E 

F . . . .  ,  Esq.,  of ,  to  ascertain  and  report  the  amount  due 

the  said  "W. . . .  X ,  or  to  any  other  person,  which  is  a  lien 

upon  such  surplus  moneys,  and  as  to  the  priority  of  the  several 
liens  thereon,  and  for  such  other  relief  as  may  be  just. 

[Date.]  M. . . .  N , 

Attorney  for  said  W. . . .  X 

[Addressed  to  every  party  who  has  appeared  or  filed  notice  of 
claim.] 

1962.  Order  of  reference  of  claims  to  surplus  moneys. 

[Title.]                                                     [Caption,  as  in  Form  7.] 
On  reading  -and  filing  notice  of  claim,  by  W X to  sur- 
plus moneys  in  this  action,  and  on  motion  of  M. . . .  N for 

the  said  W. ...  X. ...  ,  and  0 P. . . .  having  been  heard  for 

[or,  and  on  reading  and  filing  proof  of  due  service  of  notice  of 
this  application  on]  all  the  parties  who  have  appeared  or  who 
have  served  notice  of  claim  of  such  moneys,  in  opposition: 

OEDERED,  that  it  be  referred  to  E F ,  Esq.,  of 

,  as  a  referee,  to  ascertain  and  report  the  amount  due  the 

said  W . . . .  X . . . .  ,  or  to  any  other  person,  which  is  a  lien  upon 
such  surplus  moneys,  and  to  ascertain  the  priorities  of  the  several 
liens  thereon;  and  that  the  said  referee  rieport  thereon  with  all 
convenient  speed. 

1963.  Referee's  report  thereon. 

[As  in  Form  1957  to  the  *,  continuing] : 

I  caused  all  the  parties  who  have  appeared  in  this  action,  and 
all  persons  having  filed  notice  of  claim  upon  such  surplus  moneys, , 
to  be  summoned  to  appear  before  me ;  as  appears  by  the  certificate 
of  the  clerk,  showing  what  notices  of  claim  have  been  filed,  and 
by  the  summons  and  proof  of  service,  which  are  annexed  and 
marked  schedule  A.    And  that  on  the  hearing,  I  was  attended  by 

M N for  W X ,  and  by  0 P for  the 

defendant  T. . . .  Z. . . . 

The  amount  of  such  surplus  moneys  is dollars,  as 

appears  by  the  certificate  of  the  clerk  of  this  court  hereto  annexed 
as  schedule  B. 

[Then  set  forth  the  claims,  the  evidence  or  facts  proved,  and 
any  objections  interposed,  and  then  the  conclusion  of  the  referee, 
e.  g.,  thus:] 

And  I  find  the  foregoing  facts,  and  from  the  facts  so  found,  I 
report  that  said  W. . . .  X. . . .  ,  under  and  by  virtue  of  the 
sheriff's  deed  to  him,  is  the  owner  of  the  equity  of  redemption  of 
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said  premises,  and  as  such  owner,  he  is  entitled  to  the  whole  of 
said  surplus  moneys,  and  that  there  is  no  lien  or  claim  thereon 

prior  to  the  lien  and  claim  of  said  "W X 

[Date.] 

B. . . .  F. . . . ,  Referee. 

1964.    Notice  of  motion  for  pajnnent. 

[Title.] 

TAKE  NOTICE  that  the  referee's  report  as  to  the  surplus 
moneys  in  this  cause,  with  a  copy  whereof  you  have  been  served, 
will  be  presented  to  this  court  at  a  special  term  thereof,  to 

be  held  at  the  court-house  in ,  on  the day  of 

next,  at  the  opening  of  the  court  on  that  day  or  as  soon  thereafter 
as  counsel  can  be  heard,  and  a  motion  will  then  and  there  be 
made  for  an  order  [confirming  said  report,  and]  that  the  clerk  of 

this  court  pay  to  the  defendant,  W X ,  or  his  attorney, 

the  whole  [or, dollars]  of  the  surplus  moneys  in  this 

cause  deposited  with  him,  and  for  such  further  or  other  relief  as 

may  be  just,  with  costs. 

[Date.]  M. . . .  N. . . . 

[To  all  parties  and  claimants  to  ike  fund  who  have  appeared.] 

1965.  Order  distributing  surplus  moneys  on  foreclosure. 

[Title.]  [Caption  as  in  Form  7.] 

[Bedte  reference  and  report  substantially  as  in  Form  1971, 
infra,  and  continuing]  : 

IT  IS  ORDERED  that  said  report  be,  and  the  same  is,  hereby 
in  all  things  confirmed,  and  that  the  clerk  of  this  court,  upon  the 
filing  of  this  order,  be  and  he  is  herebj^  directed  to  pay,  out  of  the 
surplus  moneys  remaining  in  his  hands  to  the  credit  of  this  ac- 
tion, to  the  persons  named  below  the  sums  set  opposite  their  re- 
spective names  and  iu  the  order  named. 

I.     To  W. ...   X. . . . ,  the  sum  of dollars   [follow 

with  others  if  any]. 

By  the  Court: 

0. ...  P. ... ,  Judge. 

1966.  Notice  of  filing  report  of  referee.* 

[Title.] 

SIR :    Please  take  notice  that  on  the day  of  , 

19..  ,  M N ,  the  referee  appointed  to  try  the  issues 

herein,  filed  in  the  ofBee  of  the  clerk  of  said  court  his  report,  and 
that  a  copy  of  his  findings  of  fact  and  conclusions  of  law  as  con- 

*Wis.  Stats.  1898  sec  2871;  N.Dak.  Rev.  Code,  sec  5466. 
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tained  in  said  report  are  hereto  annexed  and  herewith  served  on 

yon. 

[Date.]  0....P...., 

Attorney  for 

To  [Address], 
Attorney,  for 

1967.  Exceptions  to  report.* 

[Title.] 
And  now  comes  the  plaintiff  [or  defendant]  and  excepts  to  the 

report  of  M. . . .  N. . . . ,  referee  in  said  action,  dated , 

19 . .  ,  as  follows : 

I.  He  excepts  to  the  first  finding  of  fact  in  said  report  con- 
tained [or  if  the  exception  be  to  a  part  of  the  finding]  to  that 
part  of  the  first  finding  of  fact  which  reads  as  follows  [insert  pari 
excepted  to] . 

II.  [Proceed  in  same  way  as  to  other  findings  excepted  to.] 
JII.     [If  the  exception  he  based  upon  a  failure  to  find  as  to  any 

specific  fact]  :    He  excepts  to  the  said  report  for  the  reason  that 
the  said  referee  failed  to  find  [here  state  fact  omitted] . 
[Date'i  0....  P....  , 

Plaintiff's  [or,  Defendant's]  Attorney^ 

1968.  Motion  to  confirm  report  of  referee  and  for  jud^^ment. 

[The  object  of  the  motion  may  be  stated  thus  after  formal 
parts]  :  that  the  said  report  and  the  findings  of  facts  and  conclu- 
sions of  law  therein  be  confirmed  by  the  court  and  that  judgment 
for  the  plaintiff  [or  defendant]  be  rendered  according  to  the- 
recommendations  of  said  report.  , 

[Date.]  0....  P...., 

Plaintiff's  [or,  Defendant's]  Attorney. . 

1969.  Motion  for  further  report. 

[The  object  of  the  motion  may  be  stated  thus  after  formal 

parts]  :  that  M N ,  the  referee  in  this  action,  be  required 

to  make  a  further  report  herein  stating  [his  findings  of  fact  and 
conclusions  of  law  separately,  or,  his  finding  upon  the  question 
here  briefly  state  question]. 

e  Exceptions    must    be    filed    to  Code  sec.  5466;  S.  Dak.  Rev.  Code 

the  finding  of  the  referee  in  order  C.    P.    sec.    288;     Cobbey's    Ann. 

to  entitle  the  party  objecting  to  Stats,  of  Nebr.  sec.  1284;   State  v. 

a  review  of  the  findings   by  the  Standard  Oil  Co.,  63  Nebr.  95  s.c. 

court.    Wis.  Stats.  1898  sec.  2871;  88  N.  W.  780. 
Iowa  Code  sea  3740;  N.  Dak.  Rev. 
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1970.  Motion  to  set  aside  report  and  for  a  new  trial.' 

[Title.] 

SIR :    Please  take  notice  that  upon  the  report  of  0 P , 

Esq.,  the  referee  herein,  heretofore  filed  and  upon  the  pleadings 

and  papers  on  file  in  this  action  [and  the  affidavits  of  E 

P. . . .  and  G. . . .  H ,  of  which  copies  are  herewith  served  on 

you],  the  plaintiff  [or,  defendant]  wiU  move  the  court,  on  the 

....   day  of ,  19. .  ,  at  the  court  house  in  the  city  of 

,  in  said  county,  at  the  opening  of  the  court  on  that  day 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  vacat- 
ing and  setting  aside  the  said  report  of  the  referee  and  directing 
a  new  trial  of  the  issues  in  this  action. 
[Date.]  M. . . .  N. . . .  , 

To  [Address] ,  ,  Attorney. 

,  Attorney. 

1971.  Order  confirming,  setting  aside,  or  amending  referee's 

report. 

[Title.] 

This  cause  coming  on  to  be  heard  on  the  ....  day  of , 

19. .  ,  upon  the  motion  of  A. ...  B ,  the  plaintiff  [or,  defend- 
ant] to  [confirm  the  report  of  0 P ,  Esq.,  referee  herein] 

[or,  to  alter,  the  report  of  0 P. . . .  ,  referee  herein],  [or,  to 

modify  the  report  of  0 P ,  referee  herein],  [or,  to  set 

aside  the  report  of  0. . . .  P. . . .  ,  referee  herein] ;  and  said  mo- 
tion having  been  heard  upon  the  pleadings,  the  evidence  taken 
and  the  findings  of  said  referee  and  the  [here  specify  any  other 
papers  that  may  have  been  tised  upon  the  motion]  and  after  hear- 
ing G H. . . .  ,  Esq.,  for  the  ,  for  the  motion,  and 

L M. . . .  in  opposition,  and  being* advised  in  the  premises: 

ORDERED,  that  the  said  report  of  the  referee  herein  be  and 
the  same  is  hereby  confirmed,  and  that  judgment  be  entered  in 
accordance  therewith,  to-wit  [here  specify  the  judgment  to  be 
entered]  or: 

ORDERED,  that  the  said  report  be  altered  and  modified  in  the 
following  respects,  to-wit  [here  specify  the  alteration  or  modifica- 
tion], and  that  judgment  be  entered  upon  the  same  as  so  altered 
and  modified,  to-wit  [here  specify  the  substance  of  the  judgment 
ordered] ,  or: 

8  Wis.   Stats.  1898  sec.  2865  as  Dak.  Rev.   C!ode  C.  P.   sees.   289, 

amended   by   Laws    1905   c.    146;  290;  Cobbey's  Ann.  Stats,  of  Nebr. 

Minn.  Rev.  Laws  1905  sec  4193;  sec.  1284. 
N.  Dak.  Rev.  Code  sea  5466;    S. 
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ORDBEBD,  that  the  said  report  be  and  the  same  is  hereby  set 
aside  [and  that  a  trial  by  the  court  of  the  several  issues  so  re- 
ferred be  had],  or: 

ORDERED,  that  said  report  be  referred  back  to  said  referee 
who  is  directed  to  amend  the  same  in  the  following  respects, 
-namely  [here  specify  the  nature  of  the  amendments  directed] . 

By  the  Court : 

J. ...  K. ... ,  Judge. 
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TRIALS  Br  THE  COURT. 


1972.  "Written  stipulation  -waiving 

jury  trial. 

1973.  Finding  by  the  court,  gen- 

eral form. 

1974.  Findings  in  an  action  on  a 

promissory  note. 


1975.  The  same,  In  an  action  upon. 

an  Inn-keeper's  liability. 

1976.  Request  for  findings. 

1977.  Exceptions  to  the  findings. 

1978.  Notice  of  filing  of  the  deci- 

sion. 


1972.  Written  stipulation  waiving  jury  trial.* 

[Title.] 

It  is  hereby  stipulated  by  the  parties  that  trial  by  jury  be- 
waived  and  that  the  same  be  tried  by  the  court  [at  the  ....  term 

of  the court  for county,  notice  of  trial  being  hereby^ 

waived] . 
[Date.] 

G. ...  H. . . .  ,  Plaintiff's  Attorney. 
J. . . .  K. . . . ,  Defendant's  Attorney.. 

1973.  Finding  by  the  couri;,  general  form." 
[Title.] 

This  action  coming  on  for  trial  at  the  ....  term  of  said  court, 
and  having  been  tried  before  the  court  [a  jury  trial  having  been> 

waived]  on  the day  of ,  19 . .  ,  G H ,  Esq., 

appearing  for  the  plaintiff,  and  J K ,  Esq.,  for  the  de- 
fendant ;  and  after  hearing  the  allegations  and  proofs  of  the  par- 
ties, the  arguments  of  counsel,  and  being  ad-vdsed  in  the  premises,. 


1  As  a  general  rule  trial  by  jury 
may  be  waived  also  by  failing  to 
appear  in  the  action  and  by  oral 
consent  of  the  parties  in  open 
court  entered  on  the  minutes. 

2  Upon  the  trial  of  any  issue  by 
the  court  the  decision  must  be  in 
-writing  stating  the  facts  and  con- 
clusions of  law  separately.  Wis. 
Stats.  1898  sec.  2863;  Minn.  Rev. 
Laws  1905  sec  4185;  N.  Dak.  Rev. 
Codes  sees..  5450,  5451;  S.  Dak. 
Rev.  Code  C.  P.  sees.  276,  277.    In 


Iowa  findings  of  fact  are  only  nec- 
essary in  actions  at  law,  and  then 
only  when  requested  by  one  of 
the  parties.  Iowa  Code  sees.  3652,. 
5654.  In  Nebraska  a,  general  find- 
ing for  plaintiff  or  defendant  is 
sufficient  unless  one  of  the  parties 
requests  separate  findings.  Cob- 
bey's  Ann.  Stats,  of  Nebr.  sec. 
1281.  In  Wisconsin  the  general 
finding  stating  that  all  the  allega- 
tions of  the  complaint  are  true  is 
not  considered  a  finding  of  any- 
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I  hereby  make  and  file  the  following  findings  of  fact  and  conclu- 
sions of  law  constituting  my  decision  in  said  action : 

Findings  of  Fact. 

I.  That  [here  state  the  facts  found  separately  and  concisely]. 

II.  That,  etc. 

CosrcLusioNs  OF  Law. 

I.     That  [here  specify  the  same] . 
Let  judgment  be  entered  accordingly. 
{Date.] 

By  the  Court: 

0. ...  P. ...  ,  Circuit  Judge. 

1974,    Findings  in  an  action  on  a  promissory  note.* 

[Commencement  as  in  last  preceding  form.] 

Findings  of  Fact. 

I.  That  at  the  time  of  making  the  note  hereinafter  mentioned, 

the  plaintiff,  and  one  C D ,  were  partners  in  business, 

under  the  firm-name  of  A ... .  B . &  Co. 

II.  That  on  the day  of ,  19 . .  ,  at ,  the  de- 
fendant made  his  promissory  note  in  writing,  dated  on  that  day, 

and  thereby  promised  to  pay  to  the  plaintiff  and  C D , 

under  said  firm-name, dollars,  in months  after  said 

date. 

III.  That  no  part  thereof  has  been  paid. 

IV.  That  on  the  ....  day  of ,  19 .,,  at  ...... ,  said 

C . . . .  D died  leaving  the  plaintiff  sole  surviving  partner  of 

said  firm. 

Conclusions  of  Law. 

I.  That  the  cause  of  action  against  the  defendant  survived  to 
the  plaintiff  on  the  death  of  C D . . . . 

II.  That  the  defendant  is  indebted  to  the  plaintiff  on  said 
note  for dollars. 

Let  judgment  be  entered  for  the  plaintiff  in  the  sum  of 

dollars,  with  costs. 

M N ,  Judge. 

specific  fact.    Burke  v.  Lidra  Bay  that  each  ultimate  material  litii 

Co.,    116   Wis.    137;    McKenzie   v.  gated    fact    be   stated    separately 

Haines,  123  Wis.   557  s.c.   102  N.  and  concisely  and  that  the  conclu- 

Wi.  33.  sions  of  law  necessary  to  support 

a  This  and  the  following  forms  the    judgment    be    stated    in    the 

are    merely   suggestive.     The   de-  same  way. 
sideratum  in  a  finding  of  fact  is 
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1975.    The  same,  in  an  action  upon  an  inn-keeper's  liability. 

[Commencement  as  in  preceding  form.l 

FiNDiNss  OF  Fact. 

I.  That  on  the day  of ,  19  ■  •  >  the  defendant  was 

a  common  inn-keeper  at  the  town  of ,  in  this  state. 

II.  That  on  said  day  the  defendant  received  .and  entertained 
the  plaintiff  as  a  guest  at  his  inn,  for  hire. 

III.  That  the  inn  of  the  defendant  was  upon  the  seashore, 
and  in  connection  with  it  the  defendant  maintained  bathing- 
houses  for  the  safekeeping  of  the  clothing,  wardrobe,  and  such 
money  and  jewelry  of  his  guests  as  are  usually  carried  upon  the 
person  of  guests  and  patrons  of  his  inn  and  bathing-house. 

IV.  That  while  the  plaintiff  was  then  and  there  his  guest,  the 
defendant  undertook  for  compensation  paid  him  by  the  plaintiff, 
to  keep  safely  in  one  of  his  said  bathing-houses,  the  clothing  and 
such  articles  of  jewelry  and  valuables  as  the  plaintiff  then  had 
upon  his  person,  while  the  plaintiff  should  bathe. 

V.  That  plaintiff  thereupon  put  into  the  said  bathing-house 
his  clothing,  his  pocket-book  containing  money,  and  such  other 
property  as  is  usually  carried  upon  the  person,  of  the  value  of 

dollars,  and  left  the  same  in  the  possession  and  charge 

of  the  defendant. 

VI.  That  While  the  plaintiff  was  there  bathing,  his  pocket- 
book  and  money  were,  by  the  negligent  and  dishonest  management 
■of  the  defendant  and  his  servants,  lost  and  stolen. 

VII.  That  the  said  inn  was  upon  the  seashore ;  and  that  facili- 
ties for  bathing  according  to  the  custom  of  the  neighborhood,  and 
as  the  defendant  then  well  knew,  were  a  part  of  the  accommoda- 
tions necessary  to  be  afforded  by  the  inn-keepers  in  that  vicinity. 

VIII.  That  the  defendant  did  not  provide  or  maintain  a  safe 
•forthe  reception  of  the  money,  valuables,  or  jewelry  of  his  guests. 

CONC!LUSIONS   OF   LaW. 

I.  That  defendant  is  liable  for  the  money  so  lost  in  his  capa- 
city of  inn-keeper. 

II.  That  the  defendant  is  liable  for  the  money  so  lost,  by 
reason  of  his  negligence  and  misconduct  as  bailee  for  hire  of  said 
property. 

III.  That  the  defendant  is  responsible  for  the  negligence  and 
misconduct  of  his  servants  in  the  course  of  their  ordinary  employ^ 
ment. 

IV.  That  the  money  so  lost  by  plaintiff  was  such  a  sum  as  he 
might  reasonably  carry  on  his  person. 
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V.  That  plaintiff  is  not  entitled  to  recover  his  expenses  of 
advertising  his  loss,  or  in  employing  police  officers  to  recover  his 
said  pocket-book. 

Judgment  is  ordered  for  the  plaintiff  in  the  sum  of 

dollars,  with  costs. 

M N ,  Judge 

1976.  Request  for  findings. 

[Title.] 

Now  comes  the  plaintiff  [or,  defendant]  herein  and  hereby  re 
quests  the  court  to  make  the  following  findings  of  facts  and  cob 
elusions  of  law  in  this  action. 

[Here  set  forth  the  separate  findings  desired,  in  the  same  man 
ner  as  in  a  finding  by  the  court.] 

1977.  Exceptions  to  the  findings. 

[Title.] 

Now  comes  the  plaintiff  [or,  defendant]  and  excepts  to  the 
findings  of  the  court  heretofore  made  and  filed  in  this  action  as 
follows : 

I.  He  excepts  to  the  first  finding  of  fact  therein  contained  [or 
to  that  part  of  the  first  finding  of  fact  therein  contained  which 
reads  as  follows :  state  the  part  excepted  to] . 

II.  He  excepts  to  [state  second  separate  fqtci  excepted,  to,  anc^ 
so  on]. 

III.  He  excepts  to  said  decision  because  it  fails  to  find  [herv 
state  any  fact  omitted  which  should  have  been  found]  j 

IV.  He  excepts  to  the  refusal  of  the  court  to  find  the  f oUoti  • 
ing  fact  as  requested  [here  set  forth  any  finding  requested  and 
refused] .  , 
[bate.]                                                               G....H...., 

Attorney  for 

1978.  Notice  of  filing  of  the  decision. 

[Title.] 

Take  notice,  that  the  within  [or,  the  foregoing]  is  a  copy  of  the 
decision  of  Mr.  Justice  M. . . .  N. ...  in  this  action,  tried  before 
him  without  a  jury,  and  of  his  findings  of  fact  alid  conclusions 
of  law  herein,  and  that  the  same  was  filed  in  the  office  of  the  clerk 

of  the court  of county,  on  the  - d9,y  of , 

19.. 

To  J....  K G....H...., 

Attorney.  Attorney. 
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1979.    Motion  for  new  trial,  on  the  minutes  of  the  judge.^ 

[Title.] 

And  now  comes  the  defendant  above  named  at  the  same  term 
at  which  the  said  action  was  tried  and  moves,  upon  the  minutes 
of  the  judge,  to  set  aside  the  verdict  herein  and  for  a  new  trial  of 
said  action  upon  the  following  grounds: 


iWis.  Stats.  1898  sec.  2878  as 
amended  by  Laws  1901  c.  100. 
In  Minnesota  the  motion  should 
be  based  on  the  minutes  of  the 
stenographic  reporter  (Minn.  Rev. 
Laws  1905  sec.  4199);  in  Iowa  it 
must  be  made  within  three  days 
after  the  verdict  or  decision  is 
rendered  (Iowa  Code  sees.  3755, 
3756),  except  when  made  on  the 
ground  of  newly  discovered  evi- 
dence. In  North  Dakota  the  par- 
ticular errors  of  law  relied  on,  or 
the  particular  In  which  the  evi- 


dence is  insufficient  to  sustain  the 
verdict,  must  be  set  forth  in  the 
motion  (N.  Dak.  Rev.  Code  sees. 
5473,  5474) ;  the  same  rule  exists 
in  South  Dakota  (S.  Dak.  Rev. 
Code  C.  P.  sea  303  subd.  4.  In 
Nebraska  the  application  must  be 
within  three  days  after  verdict, 
but  the  grounds  of  the  motion 
need  only  be  stated  in  the  lan- 
guage of  the  statute  (Cobbey's 
Ann.  Stats,  of  Nebr.  sees.  1299, 
1301,  1302). 
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I.  Because  the  court  erred  in  overruling  the  defendant's  ob- 
jection to  the  reception  of  any  evidence  under  the  complaint. 

II.  Because  the  court  erred  in  admitting  evidence  against  the 
objection  of  the  defendant. 

III.  Because  the  court  erred  in  refusing  to  receive  evidence 
offered  by  the  defendant  upon  the  trial. 

IV.  Because  the  court  erred  in  instructing  the  jury  in  the 
particulars  to  which  the  defendant  has  filed  written  exceptions. 

V.  Because  the  court  erred  in  refusing  to  instruct  the  jury  as 
requested  by  the  defendant  in  writing. 

VI.  Because  the  verdict  is  contrary  to  law. 

VII.  Because  the  verdict  is  contrary  to  the  evidence. 

VIII.  Because  the  damages  are  excessive. 

[Date.]  J....K 

Defendant's  Attorney. 

1980.  Motion  for  new  trial  on  ground  of  newly  discovered 

evidence. 

[Title.] 

Gentlemen:     Take  notice  that  upon  the  affidavits  of  L 

M. . . .  and  N 0 ,  copies  of  which  are  herewith  served 

upon  you,  and  upon  the  pleadings  and  proceedings  on  file  in  said 
action  [and  upon  the  bill  of  exceptions  heretofore  settled  in  said 

action]  the  undersigned  will  on  the day  of ,  19. .  , 

at  ....  o'clock,  A.  M.,  of  that  day  at  the  court  house  in , 

move  the  court  for  an  order  setting  aside  the  verdict  in  this  ac- 
tion [and  the  judgment  entered  therein]  and  for  a  new  trial 
herein  upon  the  newly  discovered  evidence  set  forth  in  said  affi- 
davits. 

[Date.]                                                                   R....S....,      . 
[Address.]  Attorney  for 

1981.  Affidavit  for  new  trial,  showing  newly  discovered  evi- 

dence.^ 

[Title.] 
[Venue.] 

C D . . . ,  ,  being  duly  sworn,  says  that  he  is  the  defend- 
ant in  the  above  entitled  action. 

2  Upon  an  application  for  a  new  and  that  reasonable  diligence  was 

trial  on  the  ground  of  newly  dis-  used  by  the  party  in  preparing  for 

covered   evidence  it  must  appear  the  trial.     The  motion  must  also 

that   the  evidence  is  material  to  be  made  promptly  on  the  discov- 

the  issue;  not  merely  Impeaching,  ery  of  the  new  evidence,  and   If 

and  not  cumulative  merely;   that  possible  the   corroborating  affida- 

it  has  been  discovered  since  the  vit  of  the  new  witness  should  ao 

former    trial;    that    it    was    not  company  the  application, 
known  at  the  time  of  such  trial; 
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That  this  action  was  tried  on  the  ....  day  of ,  19 . .  ,  at 

I court] ,  held  in  and  for  the  county  of ,  at , 

in  said  county. 

That  said  trial  resulted  in  a  verdict  for  the  plaintiff  for 
dollars. 

That  since  the  said  trial,  and  on  the day  of ,  19  ■  ■  , 

deponent  has  discovered  for  the  first  time  that  he  could  have 
proved  by  one  J. . . .  K ,  who  resides  at ,  the  follow- 
ing facts :  that  at  the  time  of  the  representations  testified  to  by 
L. . . .  M. . . .  ,  upon  the  trial  of  this  action,  he  was  present;  that 
the  representations  actually  made  by  the  defendant's  agent  at 
that  interview  were  [here  set  forth  declarations  made] ;  that  the 

said  0. . . .  P did  not  say  that  [here  set  forth  declaration 

testified  toiy  L. . . .  M. . . .]  or  any  thing  to  that  effect. 

That  before  said  trial  the  affiant  used  due  diligence  to  obtain 
all  the  testimony  necessary  to  support  the  issue  on  his  part ;  but 
upon  and  after  diligent  inquiry  was  unable  to  learn  and  did  not 
know  that  said  J K was  a  material  witness  or  knew  any- 
thing of  said  transaction  or  to  obtain  the  evidence  which  he  is 
informed  and  believes  he  can  prove  by  said  witness. 

That  he  was  unable  to  produce  any  witness  to  the  facts  afore- 
said on  the  former  trial ;  that  he  made  diligent  search  and  inquiry 
for  a  witness  and  evidence  to  prove  the  said  facts,  but  coiild  find 
or  learn  of  no  one  by  whom  said  facts  could  be  proved. 

\J  m  «  •  •    -mJ  •  •  «  •  ' 

[Jurat.] 

1982.    Corroborating  affidavit. 

[Title.] 
[Venue.] 

J. ...  K. ...  ,  being  duly  sworn,  says : 

That  he  is,  and  was  at  the  time  of  the  conversation  between 

L. . . .  M and  the  defendant's  agent,  0. . . .  P ,  a  clerk  in 

the  store  of  the  defendant. 

That  at  the  said  conversation  so  referred  to  the  said  0 . . . . 
P. . . .  made  the  representations  set  forth  in  the  foregoing  affida- 
vit, and  no  others. 

That  deponent  did  not  communicate  the  facts  aforesaid  to  the 
defendant  before  the  verdict  in  this  action  because  [here  set  forth 
reasons,  as  for  instance,  deponent  did  not  know  that  any  action 
had  been  commenced  or  was  pending  between  the  parties  until 
after  said  verdict  was  rendered] . 

J....K.... 
[Jurat.] 
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1983.  Affidavit  to  move  for  a  new  trial  on  the  ground  of  sur- 

prise.^ 

[Title.] 
[Venue.] 

Q. . . .  R ,  being  duly  sworn,  says  that  he  is  the  attorney 

for  the  defendant  herein. 

That  this  action  was  brought  to  recover  possession  of  certain 
real  property,  to-wit,  a  farm  in  the  town  of ,  in  this  state. 

That  from  the  commencement  of  this  action  until  about  [ten] 
days  prior  to  the  trial  hereof,  the  attorney  for  the  plaintiff  had 
in  his  possession  a  certain  deed,  made  and  executed  by  the  father 
of  the  plaintiff,  now  deceased,  conveying  said  real  property  in  fee 
to  one  J K. . . . 

That  plaintiff  claims  title  to  said  real  property  by  descent  from 
his  said  father,  and  in  no  other  way. 

That  deponent  gave  plaintiff's  attorney  reasonable  notice  to 
produce  said  deed  on  the  trial,  and  further  duly  and  seasonably 
subpoenaed  the  plaintiff's  attorney  to  attend  the  trial,  and  bring 
with  him  the  said  deed. 

That  prior  to  the  service  of  said  notice  and  subpoena,  the 
plaintiff's  attorney  delivered  said  deed  to  the  plaintiff,  who  there- 
upon deposited  the  same  with  L M. , . .  ,  the  counsel  of  plaint- 
iff, residing  in 

That  at  the  trial  of  this  action,  deponent  learned  for  the  first, 
time  that  the  said  plaintiff's  attorney  had  parted  with  said  deed. 

That  up  to  the  time  he  was  put  upon  the  stand,  the  plaintiff's 
attorney  entirely  concealed  from  deponent  the  fact  that  said  deed 
was  out  of  his  possession. 

That  deponent  was  taken  entirely  by  surprise  by  the  failure  of 
the  plaintiff's  attorney  to  produce  said  deed. 

That  on  a  new  trial  deponent  can,  as  he  believes,  obtain  the 
production  of  said  deed,  or  if  not,  can  prove  the  contents  thereof' 
by  the  testimony  of  J. , . .  K. . . . 

Q. . . .  K. . . . 
[Jurat.] 

1984.  Affidavit  for  new  trial  on  the -ground  of  surprise.* 

[Title.] 
[Venue.] 

L. . . .  M. . . .  ,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  defendant  in  this  case  and  has  had  sole  management 

8  This   motion   should  be   made  *  Upon  the  grounds  set  forth  In 

with  promptness.     It  Is  a  matter  this    affidavit    a    new    trial    was 

much  within  the  discretion  of  the  granted    In    Stoppelfeldt    v.    Ry^ 

court  and  the  facts  should  be  es-  Co.,  29  Wis.  688. 
tablished   by  corroborating  affida- 
vits If  possible. 
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thereof  from  its  commencement  and  is  the  only  person  familiar 
"with  the  matters  in  controversy;  that  issue  was  joined  in  said  ac- 
tion on  the  ....  day  of ,  19 . .  ,  and  that  the  same  was  upon 

the  calendar  for  trial  at  the  ....  term,  19 . .  ,  of  said  court. 

That  on  the day  of ,  19 . .  ,  the  affiant  was  unex- 
pectedly called  to on  professional  business  of  great  im- 
portance, and  expected  to  be  detained  there  but  two  days;  but 
that  he  was  compelled  by  said  business  to  remain  there  until  the 

day  of ,  19 . .  ,  on  which  day  he  was  informed  by 

O P. . . .  that  the  said  court  was  about  to  adjourn  sine  die, 

and  that  the  attorneys  for  the  plaintiff  would  not  consent  to  a 
postponement  of  the  trial. 

That  thereupon,  on  the day  of ,  19 . .  ,  by  the  first 

train  the  affiant  hastened  home  but  was  unable  to  reach 

until  the  ....  day  of ,  19 . .  ,  when  he  learned  that  the 

case  had  been  brought  on  for  trial  in  his  absence,  and  the  dam- 
ages assessed,  and  verdict  rendered,  as  now  of  record. 

That  upon  the  affiant's  knowledge  of  the  facts  in  the  case  and 
the  testimony  which  the  defendant  has,  and  from  consultation 
with  the  witnesses  for  the  defendant,  this  affiant  is  of  opinion 
that  upon  a  retrial,  the  defendant  will  be  able  to  establish  his 
defense  set  forth  in  his  answer. 

J-i  •  •  •  •     JaL  •  •  •  • 

[Jurat.] 

[Attach  affidavit  of  merits,  as  follows] : 
[Venue.] 

0 . . . .  D [defendant] ,  being  first  duly  sworn,  says  that  he 

is  the  defendant  in  the  above  entitled  action;  that  issue  was 

joined  therein  on  the  ....  day  of ,  19 . .  ,  and  that  this 

defendant  has  a  valid  defense  in  whole  in  said  action  [or  in  part, 
specifying  which  part] . 

[Jurat.] 

1985.    The  same,  another  form." 

[Title.] 
[Venue.] 

L. . . .  M. . . .  ,  being  duly  sworn,  says  that  he  is  the  defendant 
in  this  action.  That  the  same  was  brought  by  plaintiff  to  re- 
cover [here  state  plaintiff's  alleged  cause  of  action]  and  that 
issue  was  joined  therein ,  19 . .  ,  by  the  service  of  def  end- 
's In  the  case  of  State  ex  rel.  the  following  affidavit  and  the  or- 
V.  Hoeflinger,  33  Wis.  594,  a  new  der  was'  affirmed  by  the  supremo 
trial  was  granted  on  substantially  court, 
the  grounds  set  forth  in  this  and 
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ant's  answer,  in  whieli  the  defendant  pleaded  a  general  denial 
to  the  complaint  but  did  not  set  forth  affirmatively  the  defense  of 
payment,  although  as  matter  of  fact  said  plaintiff's  claim  had 
been  fully  paid  and  discharged  prior  to  the  commencement  of 
this  action. 

That  said  action  was  duly  placed  upon  the  calendar  at  the  ...» 

term  of  the court  but  was  not  then  tried  but  continued  to 

the  present  term,  and  that  a  conversation  was  then  held  by  coun- 
sel in  the  presence  of  the  Hon.  J K ,  judge  of  said  court, 

in  which  the  question  of  the  necessity  of  amending  said  answer 
so  as  to  affirmatively  show  payment  was  discussed,  and  that  said 
judge  took  part  in  said  conversation;  that  the  said  conversation 
was  to  the  effect  that  such  amendment  was  unnecessary,  and  that 
the  defendant  was  thereby  misled  as  to  the  necessity  of  amending 
his  answer,  setting  up  said  payment  as  a  defense  and  led  to  be- 
lieve that  it  could  be  shown  in  the  proofs  that  such  payment  had 
been  made ;  and  being  so  misled,  said  defendant  and  his  counsel 
deemed  it  unnecessary  to  plead  the  defense  by  amendment  or  to 
apply  for  leave  to  so  amend. 

L....  M.... 
[Jurat.] 

[Attach  affidavit  of  merits  as  in  Form  1984.] 

1986.  Corroborating  affidavit. 

[Title.] 
[Venue.] 

B . . . .  F . . . .  ,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  defendant  in  this  action ;  that  he  has  read  the  affidavit  of 
L M. . . .  hereto  attached,  and  was  present  at  the  conversa- 
tion therein  referred  to,  and  that  the  purport  of  said  conversa- 
tion is  truly  set  forth  in  said  affidavit.  That  deponent  was  misled 
by  said  conversation  into  the  belief  that  the  answer  was  sufficient 
to  authorize  the  proof  of  payment  as  a  defense,  and  that  deponent 
relying  thereon  proceeded  to  trial  of  said  case  without  amending 
said  answer  and  was  completely  surprised  by  objection  to  such 
proof  made  at  the  trial  by  the  plaintiff. 

B. . . .  F. . . . 
[Jurat.] 

1987.  Affidavit  for  new  trial  because  of  misconduct  of  a  juror. 

[Title.] 
[Venue.] 

J. . . .  K. . . .  ,  being  duly  sworn,  says  that  on  the day  of 

,  19 . .  ,  the  second  day  of  the  trial  of  this  action,  on  the 

steps  of  the  court  house  in  the  city  of ,  he  heard  a  conver- 
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sation  between  one  L M and  E S ,  one  of  the 

jurors  before  whom  said  action  was  then  on  trial. 

II.  That  the  said  L M then  and  there  told  said  juror 

that  he  was  acquainted  with  the  witnesses  in  this  case,  and  had 
been  acquainted ;  that  they  would  swear  to  any  thing  for  a  dollar. 

III.  That  the  said  L. . . .  M applied  these  remarks  to  the 

witnesses  for  the  [defendant]  only;  that  said  L M. . . .  spoke 

of  U. . . .  V. . . .  ,  one  of  the  defendant's  witnesses,  in  particular, 
as  a  bad  character. 

IV.  That  the  said  L M. . . .  then  and  there  stated  to  said 

juror  that  W-  ■  •  ■  X ,  the  principal  witness  for  the  plaintiff, 

was  a  very  respectable  citizen ;  that  he  had  never  heard  any  thing 
against  him. 

V.  That  the  said  L. . . .  M and  the  said  juror  were  and 

are  old  acquaintances  and  friends. 

VI.  That  on  the  next  day,  and  while  the  trial  was  still  pro- 
ceeding at  the  same  place,  the  said  L. . . .  M. . . .  in  the  hearing 
of  deponent,  renewed  the  said  conversation,  and  intimated  that 
in  his  opinion  the  defendant  was  endeavoring  to  establish  his 
case  by  false  swearing. 

cj  •  •  •  .   Ja..  •  •  • 

[Jurat.] 

1988.    AfBidavit  for  new  trial  for  misconduct  of  the  jury. 

[Title.] 
[Venue.] 

J. . . .  K ,  being  first  duly  sworn,  says  that  he  is  one  of  the 

defendants  in  the  above  entitled  action. 

That  the  jury,  in  finding  their  verdict  in  this  action,  as  the 
affiant  is  informed  and  believes,  agreed  that  they  should  each 
mark  the  sum  of  damages  he  was  in  favor  of  assessing  and  that 
the  sum  of  such  marking  divided  by  the  number  of  jurors  should 
be  the  amount  assessed;  and  that  upon  such  agreement  previ- 
ously made  they  so  marked,  added  the  result,  divided  the  same  by 
twelve,  thereby  arriving  at  the  sum  assessed  as  damages. 

That  four  members  of  the  jury,  to-wit  [name  them],  went,  dur- 
ing recess  in  the  trial,  and  viewed  the  premises  where  the  alleged 
defect  existed,  by  which  the  injury  was  received. 

That  the  said  jury,  without  leave  of  the  court  or  the  knowledge 
or  consent  of  defendant's  counsel,  obtained  possession  of  certain 
maps  of  the  premises  involved  in  the  issue,  and  certain  papers  and 
letters,  to-wit  [specify  what],  which  were  not  used  in  evidence, 
and  in  their  deliberations  in  the  jury  room  examined  and  read 

the  same.  J K. . . . 

[Jurat.] 

[There  should  he  added  the  affidavit  of  some  person  with  per- 
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sonal  knowledge  of  the  facts,  such  as  the  officer  in  charge  of  the 
jury,  if  possible.] 

1989.  Affidavit  for  new  trial  on  ground  of  improper  communi- 

cation by  a  party  to  the  members  of  the  jury.' 

[Title.] 
[Venue.] 

J. . . .  K. ...  ,  being  duly  sworn,  says  that  on  the  morning  of 
the  second  day  of  the  trial  of  this  cause,  and  after  the  plaintiff 
had  rested  his  case,  but  before  the  opening  of  the  court,  three  of 
the  jurors  who  were  empaneled  to  try  the  cause,  were  in  the  bar- 
room of  a  public  house  in  the  village  of ,  together  with  a 

number  of  other  persons  there  assembled. 

That  while  said  jurors  were  there,  the  plaintiff  addressed  them, 
and  said  in  their  presence  and  hearing,  that  the  defendants  were 
a  cut-throat  corporation ;  that  they  had  swindled  the  public ;  that 
they  had  defrauded  him,  the  plaintiff ;  that  he,  plaintiff,  had  paid 
them  thousands  of  dollars ;  that  he  delivered  the  fruit  in  contro- 
versy on  said  trial  to  the  defendants  at  their  dock  to  be  carried 
on  their  boats,  and  that  they  refused  to  carry  the  same,  and  went 
off  without  it ;  and  in  consequence  the  fruit  rotted  or  spoiled  on 
his,  plaintiff's  hands,  and  he  lost  several  hundred  dollars;  and 
that  defendants  ought  to  stand  it  or  be  compelled  to  suffer  the 
loss. 

That  thereupon  the  constable  in  attendance  upon  the  court 
remarked  to  the  plaintiff  in  the  presence  and  hearing  of  the 
jurymen,  that  the  persons  he  was  addressing  were  jurymen,  and 
asked  plaintiff  if  he  did  not  know  it. 

That  plaintiff  immediately  replied  that  he  knew  what  he  was 
about,  and  requested  the  constable  to  mind  his  own  business, 
and  that  what  he  had  been  saying  to  the  jurors  about  his  suit 
was  true;  and  he,  plaintiff,  afterwards  continued  addressing  the 
jurors  in  substance  as  before,  detailing  as  he,  plaintiff  insisted, 
what  were  the  facts  of  his  case,  and  the  mismanagement  of  the 
defendants  in  relation  to  his  fruit. 

J K..,. 

[Jurat.]' 

1990.  Order  granting  new  trial  before  judgment  on  terms.'' 

[Title.] 

The  defendant's  motion  to  set  aside  the  verdict  herein  and  for 
a  new  trial  upon  the  minutes  having  been  heard  on  this  .... 

«  The   affidavit  of  a  juror  will  to  show  misconduct  on  the   part 

not  be  received  to  show  miscon-  of   others    by   which    the   verdict 

duct  on    the   part  of   himself   or  may  have  been  influenced, 
other  jurors,  but  may  be  received         i  When  a  new  trial  is  granted 
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^^y  oi ,  19 , .  ,  and  the  court  being  fully  advised  in  the 

premises. 

ORDEKED  that,  upon  payment  by  the  defendant  of  the  tax- 
able costs  of  the  former  trial,  taxed  at dollars,  within 

days  from  this  date,  the  verdict  herein  be  set  aside  and  a 

new  trial  granted  upon  the  ground  [here  state  grounds] . 

Further  ordered  that  upon  default  in  such  payment  said  mo- 
lion  be  denied  and  judgment  entered  upon  the  verdict  on  due 
proof  of  such  default. 
[Date.]  By  the  Court: 

0....  P....  ,  Judge. 

1991.  The  same,  without  terms." 
[Introduction  as  in  preceding  form.] 

ORDERED  that  the  said  verdict  be  and  the  same  is  hereby  set 
aside  and  a  new  trial  granted,  costs  to  abide  the  event  of  the 
action,  on  the  ground  that  [here  state  grounds,  as,  that  the  ver- 
dict was  perverse,  or  entirely  unsupported  by  the  evidence,  or 
that  the  court  erroneously  instructed  the  jury  in  this,  state  er- 
roneous instruction]. 
[Date.]  By  the  Court: 

0... .  P....  ,  Judge. 

1992.  Same,  after  judgment  entered. 

[Becitals  as  in  preceding  orders.] 

ORDERED  that  the  verdict  herein  and  the  judgment  entered 

thereon  on  the  ....  day  of ,  19. .  ,  be  and  they  are  hereby 

set  aside  and  vacated  on  the  ground  that  [state  grounds],  the 
costs  of  the  former  trial  to  abide  the  event  of  the  action  [or, 
upon  payment,  state  terms  as  in  preceding  form] . 
[Date.]  By  the  Court: 

0. . . .  P. .. .  ,  Judge. 

1993.  Order  for  new  trial  for  excessive  damages. 

[Eecitals  as  in  preceding  forms.] 

ORDERED :  That  said  verdict  be  and  is  hereby  set  aside  and 
the  said  motion  for  a  new  trial  be  and  is  granted  [the  costs  to 
abide  the  event],  on  the  ground  of  excessive  damages,  unless  the 
plaintiff,  within  ....  days,  file  a  stipulation  consenting  to  remit 

because  of  errors  of  the  court  or  simply,  or  on  the  ground  of  mis- 

because   the  verdict   is   perverse,  take  or  excusable  neglect  of  the 

wholly    unsupported    by    the   evi-  party,   or  surprise,  or  for  newly 

<ience,  or  procured  by  fraud,  no  discovered  evidence,  terms  should 

terms  should  be  imposed;  if,  how-  ordinarily  be  Imposed, 

«ver,  it  be  granted  because  against  8  See  note  7. 
the  preponderance  of  the  evidence 


Form  1994.]  1210  [Chapter  CXL. 

from  said  verdict  the  sum  of dollars,  and  take  judg- 
ment for  the  sum  of dollars  with  costs. 

In  case  of  such  remission,  the  motion  is  denied. 

By  the  Court: 

0 P. . . . ,  Circuit  Judge. 

1994.    Proposed  bill  of  exceptions,  jury  trial." 

[Title.] 

Be  it  remembered  that  this  action  was  brought  on  for  trial  at 

the term  of  said  court,  at  the  court  house,  in  the  city  of 

,  on  the   ....   day  of  ,  19 . .  ,  before  the  court, 

Hon.  J K ,  circuit  judge,  presiding,  and  a  jury,  L. 

M. . . .  ,  Esq.,  appearing  for  plaintiff  and  0 P. . , .  ,  Esq., 

for  defendant. 

The  case  being  called  for  trial,  before  entering  upon  examina- 
tion of  witnesses,  the  plaintiff  moved  for  leave  to  amend  his 
complaint,  by  inserting  therein  the  following  averments  [here 
insert  amendment  offered] . 

The  defendant,  by  counsel,  opposed  such  motion  on  the 
grounds  [state  grounds  of  objections  as  for  instance,  that  it 
substantially  changed  the  cause  of  action] , 

Which  said  motion  the  court  granted  and,  thereupon,  the  de- 
fendant duly  excepted. 

The  defendant  then  moved  for  a  continuance  on  the  ground 
that  he  had  been  taken  by  surprise  by  the  said  amendment,  and 
filed  the  following  affidavit  in  support  of  such  motion  [insert 
affidavit]  which  motion  the  court  denied,  and  the  defendant 
duly  excepted. 

The  plaintiff  then,  to  maintain  the  issue  on  his  part,  called  as. 
a  witness  E . . . .  F . . . .  ,  who  was  duly  sworn. 

Thereupon  the  defendant  objected  to  the  reception  of  any  evi- 
dence under  the  complaint  for  the  reason  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,, 
which  objection  was  overruled  by  the  court  and  the  defendant 
duly  excepted. 

8  The  purpose  of  the  bill  of  ex-  utilized  In  other  states  covered  bjr 
ceptions  is  to  incorporate  in  the  this  work.  Minn.  Rev.  Laws  1905 
record  a  narrative  of  the  trial  sees.  4202,-4203;  N.  Dak.  Rev. 
with  the  rulings  and  exceptions  Codes  sec.  5467;  S.  Dak.  Rev. 
occurring  therein  and  which  Code  C.  P.  sec.  296;  Cobbey's  Ann. 
would  not  otherwise  be  a  part  of  Stats,  of  Nebr.  sec.  1295.  In  Iowa 
the  record  of  the  case.  This  the  bill  of  exceptions  is  abolished 
form  is  prepared  specially  with  in  equity  cases  and  practically  su- 
reference  to  the  statutes  and  perseded  in  all  other  cases  where 
court  rules  of  Wisconsin  (Wis.  the  testimony  is  taken  in  short- 
Stats.  1898  sec  2873;  Cir.  Ct.  Rule  hand  by  direction  of  the  court. 
XXIII),  but  may  in  substance  be  Iowa  Code  sec.  3749. 
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The  witness  then  testified  as  follows  [here  insert  testimony  in 
condensed  narrative  form  until  a  question  which  was  objected 
to  is  reached,  when  it  should  be  inserted  in  full  with  ruling  and 
exception  as  follows] : 

Q.     [Insert  question.] 

To  which  question  the  defendant  objected  as  immaterial  [state 
all  grounds  of  objection  fully  as  made],  which  objection  was 
overruled  and  the  defendant  excepted. 

A.     [Insert  answer  in  full.] 

Defendant  then  moved  to  strike  out  said  answer  for  the  rea- 
son that  [state  reason] ,  which  motion  was  overruled  and  defend- 
ant excepted.  [Proceed  in  like  manner  with  the  direct  examina- 
tion of  the  witness.] 

Upon  cross-examination  the  witness  testified  [proceed  as  with 
the  direct  examination,  also  with  the  redirect  examination  if  any 
and  with  the  plaintiff's  other  witnesses]. 

The  plaintiff  then  rested. 

The  defendant  thereupon  moved  for  judgment  of  nonsuit  on 
the  ground  that  the  evidence  failed  to  prove  the  plaintiff's  cause 
of  action,  which  motion  was  overruled  by  the  court  and  the  de- 
fendant duly  excepted  [or,  which  motion  was  granted  and  the 
plaintiff  duly  excepted] . 

The  defendant,  to  maintain  the  issue  on  his  part,  called  as  a 
witness  G. . . .  F. . . .  ,  and  offered  to  prove  by  said  witness  [here 
state  what],  to  which  plaintiff,  by  counsel,  objected.  The  court 
sustained  the  objection  and  the  defendant  duly  excepted. 

The  said  witness  then  testified  as  follows  [here  state  testimony 
and  rulings  as  in  case  of  plaintiff's  witnesses] . 

The  said  witness  upon  cross-examination  testified  as  follows 
[here  state  same] . 

The  defendant  then  rested. 

The  plaintiff,  to  further  maintain  the  issue  on  his  part,  then 
called  J. . . .  K ,  who  being  sworn,  testified  [here  insert  tes- 
timony with  objections  and  exceptions] . 

The  testimony  then  closed.  The  foregoing  is  all  the  evidence 
given  on  both  sides.^" 

[Or,  when  the  testimony  is  only  in  part  given,  the  bill  should 
state:  The  foregoing,  is  all  the  testimony  given  on  both  sides, 
necessary  to  present  the  questions  of  law  raised  upon  the  trial.] 

10  The  bill  must  be  certified  to  sustained  by  the  evidence.    This 

contain  all  the  evidence  in  case  it  statement  may  also  properly  be  in- 

be  desired  by  the  appellant  to  re-  serted   in    the   certificate    of    the 

verse  the  judgment  on  the  ground  judge  at  the  close  of  the  bill, 
that  the  verdict  or  finding  is  not 
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The  defendant  then,  before  argument  to  the  jury,  requested 
that  the  jury  be  directed  to  find  a  special  verdict,  and  submitted 
the  following  proposed  questions  for  such  verdict  [insert  pro- 
posed questions].  Thereupon  the  court  directed  that  the  fol- 
lowing questions  be  submitted  to  the  jury  for  a  special  verdict 
[insert  questions].  The  defendant  objected  to  the  submission 
of  the  first  question  of  said  special  verdict  for  the  reason  [state 
reason],  which  objection  was  overruled  by  the  court  and  the  de- 
fendant excepted. 

The  plaintiff  [or  defendant]  then  asked  the  court  to  instruct 
the  jury  as  follows  [here  insert  instructions  asked,  separately, 
and  state  at  the  end  of  each  instruction  refused],  which  instruc- 
tion the  court  refused  and  the  plaintiff  [or  defendant]  ^uly  ex- 
cepted. , 

The  court  then  instructed  the  jury  as  follows  [here  insert 
charge  in  separate  propositions  inserting  at  the  foot  of  each 
proposition  to  which  exception  was  taken],  to  which  instruction 
the  defendant  duly  excepted. 

The  jury  then  retired,  and  after  deliberation  returned  into 
court  with  their  verdict,  which  is  of  record,  wherein  they  foimd 

for  the  plaintiff  and  assessed  his  damages  at  the  sum  of 

dollars  [or,  if  the  verdict4s  special,  set  it  forth  in  detail] . 

And  afterwards,  at  the  said  term,  defendant  moved  for  a  new 
trial,  on  the  judge's  minutes,  on  the  ground: 

1.  That  the  verdict  is  contrary  to  law. 

2.  That  the  verdict  is  contrary  to  the  evidence. 

3.  [Set  forth  other  grounds,  if  awy.] 

Which  motion  the  court  overruled,  and  thereupon  the  defend- 
ant duly  excepted. 

And  because  the  foregoing  evidence,  rulings,  instructions  and 

exceptions  do  not  appear  of  record,  I,  the  undersigned,  the 

judge,  who  tried  said  action,  have,  on  due  notice,  settled  and 
signed  this  bill  of  exceptions  to  the  end  that  the  same  be  made 

part  of  the  record  herein,  this day  of ,  19 . .   [and  I 

certify  that  so  much  of  said  testimony  as  appears  herein  in  the 
form  of  question  and  answer  so  appears  by  my  direction  in  that 
form  because  I  deemed  it  material  that  it  should  so  appear]  .^^ 

0. . . .  P , Judge, 

Judicial  Circuit. 

[The  hill  should  be  folioed.  Circuit  court  rules  Wis.  X. 
Each  line  should  be  numbered,  so  that  proposed  amendments  may 
specifically  refer  to  the  line  to  be  amended.] 

11  See  circuit  court  rules  Wis.  XXIII. 
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1995.  Notice  served  with  proposed  bill  of  exceptions. 

[Title.] 

SIR:  Please  take  notice  that  the  within  [or,  annexed]  is  a 
copy  of  the  bill  of  exceptions,  proposed  on  behalf  of  the  defend- 
ant in  this  action,  and  that  a  copy  of  the  reporter's  notes  taken 
at  tJie  trial  and  transcribed  in  longhand  are  also  delivered  to  you. 
herowith.^* 

[Date.]  J....K 

To  G H ,  Esq.,  Defendant's  Attorney .. 

Plaintiff's  Attorney. 

1996.  Reporter's  certificate  (Wis.  circuit  court  rule  XXIII). 

[Title.] 

I,  L M ,  phonographic  reporter  of  the circuit 

court,  state  of  Wisconsin,  duly  appointed  and  qualified,  do 
hereby  certify  that  the  foregoing  is  a  correct  transcript,  in  long 
hand,  of  my  notes  taken  upon  the  trial  of  said  action  and  that 
the  same  contains  a  full  and  complete  transcript  of  the  evidence 
and  all  other  matters  relating  to  said  action  contained  in  said 
notes. 

[Date.]  L....  M...., 

Official  Reporter. 

1997.  Proposed  amendments  to  bill  of  exceptions. 

[Title.] 

SIR:  Please  take  notice  that  the  following  amendments  are- 
proposed  on  the  part  of  the  plaintiff  to  the  bill  of  exceptions, 
proposed  by  the  defendant,  to-wit : 

First.  On  page  . . . .  ,  liae  . . . .  ,  strike  out  the  words  [state 
words] . 

Second.     On  page ,  line  . . . . ,  and  at  the  end  of  sentence 

insert  the  following  [state  what] . 

Third.     On  page  . . . .  ,  line  . . . .  ,  strike  out  the  words  [state 
what] ,  and  insert  in  place  thereof  the  words  [state  them] . 
[Date.] 

Q. . . .  M. . . .  , 

To  J K ,  Esq.,  Plaintiff's  Attorney.. 

Defendant's  Attorney. 

"  In  Wisconsin  a  certified  must  be  delivered  to  the  opirosing 
transcript,  in  longhand,  of  the  party  with  the  proposed  bill  of  ex- 
phonographic      reporter's      notes      ceptions.    C.  .C.  Rule  XXIII. 
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1998.    Notice  of  settlement  of  bill  of  exceptions. 
[Title.] 

SIE :  Please  take  notice  that  the  defendant's  proposed  bill  of 
exceptions  in  this  action  with  the  amendments  thereto  proposed 
by  the  plaintiff,  will  be  presented  for  settlement  to  the  Hon. 

0 P ,  the  judge  who  tried  this  action,  at  his  chambers, 

in  the  ....  of ,  in county,  on  the  ....  day  of 

,  19. .  ,  at o'clock  . .  M. 

J....  K.... 

To  G H ,  Esq.  Attorney  for  Defendant 

Attorney  for  PlaintiflE. 


CHAPTER    CXLI. 


CONTEMPT  PROCEEDINGSL 


1999.  Order   of   summary   convic-      2007. 

tion  of  a  witness  for  crim- 
inal contempt  in  refusing 
to  answer  a  question  in 
the  immediate  presence  of 
the  court  (Wisconsin  and  2008. 
North  Dakota). 

2000.  The  same,  ■  for  a  breach  of 

the  peace  or  disturbance 
In  open  court. 

2001.  Commitment    for    criminal 

contempt     committed     in 
immediate    view    of    the      2009. 
court       (Wisconsin      and 
North  Dakota). 

2002.  Affidavit  for  order  to  show 

cause   why   party    should 
not  be  punished  criminally     2010. 
for  contempt  not  commit- 
ted   in "  presence    of    the 
court  (Wisconsin). 

2003.  The  same,  to  punish  crim-      2011. 

Inally  the  publication  of  a 
false  report  of  judicial 
proceedings  (Wisconsin 
and  North  Dakota). 

2004.  Order  -  to    show    cause    In 

in      criminal      contempt,      2012. 

based    on    either    of    last 

two  affidavits.  2013. 

2005.  Attachment    for    arrest    of 

oont^mnor  in  criminal 
proceedings  for  contempt.      2014. 

2006.  Order     of     conviction     for 

criminal      contempt      not      2015. 
committed  in  presence  of 
the  court  (Wisconsin  and 
North  Dakota).  2016. 

1215 


Commitment  for  criminal 
contempt  not  committed 
In  presence  of  the  court 
(Wisconsin  and  North  Da- 
kota). 

Order  of  summary  convic- 
tion, .  in  civil  contempt 
proceedings,  of  a  witness 
for  refusing  to  answer 
proper  questions,  in  the 
presence  of  the  court 
(Wisconsin). 

Affidavit  in  civil  contempt 
proceedings,  showing  fail- 
ure to  comply  with  court's 
order  for  payment  of 
money  (Wisconsin). 

Warrant  of  commitment  In 
civil  contempt  proceed- 
ings for  failure  to  pay 
money  (Wisconsin). 

Affidavit  on  which  to  move 
for  order  to  show  cause, 
or  attachment,  in  civil 
contempt  proceedings; 
general  form  (Wisconsin 
and  Minnesota). 

The  same,  for  violation  of 
in  junctional  order. 

The  same,  for  attachment  of 
witness  for  not  obeying  a 
subpoena. 

Warrant  of  arrest  of  con- 
temBor  (Minnesota). 

Attachment  for  witness  dis- 
obeying a  subpoena  (Wis- 
consin). 

Writ    of    haieas    corpus   to 
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bring  up  contemner  al- 
ready in  custody  by  virtue 
of  other  process  (Wiscon- 
sin and  Minnesota) . 

2017.  Order    that    interrogatories 

be  filed,  after  attachment 
(Wisconsin  and  North  Da- 
kota). 

2018.  Interrogatories    to    be    filed 

under  last  preceding  or- 
der (Wisconsin  and  North 
Dakota) . 

2019.  Answers    to    interrogatories 

in    contempt    proceedings 


(Wisconsin  and  North  Da- 
kota) . 

2020.  Judgment   of   conviction    in 

civil  contempt  proceedings 
and  directing  payment  of 
fine  (Wisconsin). 

2021.  The  same,  where  indemnity 

for  actual  loss  is  ordered 
to  be  paid  instead  of  a 
fine  (Wisconsin  and  North 
Dakota) . 

2022.  The  same,  where   imprison- 

ment is  ordered. 

2023.  Commitment   for    civil    con- 

tempt. 


The  power  to  punish  as  contempt  any  act  which  tends  to  ob- 
struct the  course  of  justice  or  prejudice  the  trial  of  an  action 
or  proceeding  in  court  is  held  to  be  inherent  in  courts  of  general 
jurisdiction.  This  power  may  be  regulated  and  the  manner  of 
its  exercise  prescribed  by  statute,  but  it  can  not  be  wholly  taken 
away  nor  substantially  unpaired.  State  ex  rel.  v.  Circuit  Court,. 
97  Wis.  1 ;  Kregel  v.  Bartling,  23  Nebr.  852  s.c.  37  N.  W.  668. 
In  Wisconsin  an  act  of  contempt  may  be  punished  either  crim- 
inally or  civilly. 

Acts  of  contempt  which  may  be  punished  criminally  are  enu- 
merated in  Wis.  Stats.  1898  sec.  2565;  when  committed  in  the 
immediate  view  and  presence  of  the  court  they  may  be  punished 
summarily  without  process,  but  in  other  cases  the  accused  party 
must  have  notice  of  the  accusation  and  time  to  make  his  defense. 
Id.  see.  2566.  The  punishment  may  be  by  fine  or  imprisonment 
or  both.  Id.  sees.  2567,  2568.  This  proceeding  is  brought  ta 
vindicate  the  dignity  of  the  court  and  is  to  be  prosecuted  in  the 
name  of  the  state,  and  the  fine  goes  to  the  school  fund  as  in  crim- 
inal prosecutions. 

Acts  which  may  be  punished  civilly  are  enumerated  in  Wis. 
Stats.  1898  sec.  3477.  The  purpose  of  civil  contempt  proceed- 
ings is,  primarily,  to  indemnify  the  party  whose  rights  or  reme- 
dies have  been  defeated  or  prejudiced  by  the  act  of  contempt,  or 
to  compel  the  performance  of  a  duty  which  may  yet  be  per- 
formed, or  both.  A  fine  or  imprisonment,  or  both,  may  be  im- 
posed, or  if  actual  loss  or  injury  be  shown  the  guilty  party  may 
be  ordered  to  pay  a  sufficient  sum  as  indemnity  to  the  injured 
party  instead  of  a  fine.  Emerson  v.  Huss,  127  Wis.  215  s.c.  106 
N.  W.  518.  The  proceedings  may  be  summary  when  the  con- 
tempt is  committed  in  the  presence  of  the  court;  otherwise  they 


Chapter  CXLI.]  1217  [IntroductioiQ. 

are  to  be  based  upon  affidavit  and  order  to  show  cause  or  attach- 
ment. The  papers  should  be  entitled  in  the  action  in  which. the 
contempt  occurred  if  an  order  to  show  cause  be  applied  for,  but 
if  an  attachment  be  issued  the  proceeding  becomes  an  original 
special  proceeding  in  the  name  of  the  state  on  the  relation  of  the 
complainant.    Wis.  Stats.  1898  sec.  3481. 

In  Minnesota  no  distinction  is  preserved  by  the  statutes  be- 
tween civil  and  criminal  contempt  proceedings;  but  contempts 
are  divided  into  direct  contempts,  which  are  those  committed  in 
the  immediate  view  and  presence  of  the  court,  and  may  be  pun- 
ished summarily  without  process  or  proof;  and  constructive  con- 
tempts, which  are  those  not  committed  within  the  immediate 
presence  of  the  court.  Minn.  Eev.  Laws  1905  chap.  91;  State  "ex 
rel.  V.  Ives,  60  Minn.  478  s.c.  62  N.  "W.  831.  A  prosecution  for 
constructive  contempt  is  begun  by  affidavit  to  be  followed  by  war- 
rant of  arrest  or  order  to  show  cause.  Punishment  is  by  impris- 
onment or  fine  or  both,  and  by  imposition  of  an  indemnity  to  be 
paid  for  any  actual  loss  to  the  injured  party.  Minn.  Eev.  Laws 
1905  sees.  4648,  4649. 

In  Iowa  contempt  proceedings  are  criminal  in  their  nature  and 
governed  by  chapter  17  title  21  Iowa  Code.  If  the  contempt  be 
committed  in  the  presence  of  the  court  it  may  be  punished  sum- 
marily, but  if  not  the  proceedings  must  be  based  on  affidavit  and 
rule  to  show  cause ;  the  punishment  may  be  by  fine  or  imprison- 
ment or  both.     Iowa  Code  sees.  4464,  4465. 

In  North  Dakota  contempts  are  classified  into  civil  and  crim- 
inal contempts,  substantially  similar  to  the  division  made  in  Wis- 
consin, and  the  procedure  closely  follows  the  Wisconsin  pro- 
cedure.   N.  Dak.  Rev.  Codes  chap.  34  sees.  5932-5954. 

The  South  Dakota  code  seems  to  contain  no  general  provisions 
governing  the  procedure  or  punishment  in  contempt  proceedings 
in  courts  of  record.  There  are,  however,  numerous  sections  pro- 
viding for  punishment  as  for  contempt  upon  the  failure  of  per- 
sons to  obey  summons,  subpoena  or  other  orders  of  the  court,  and 
in  some  instances  the  procedure  and  punishment  is  specified.  S, 
Dak.  Rev.  Code  C.  P.  sees.  494,  495. 

In  Nebraska  contempts  are  regulated  by  Cobbey's  Ann.  Stats, 
of  Nebr.  sees.  1699-1701.  The  proceedings  are  held  to  be  in 
their  nature  criminal,  direct  when  committed  in  presence  of 
the  court  and  constructive  when  not  so  committed.  Proceedings 
for  constructive  contempts  must  be  commenced  by  information 
under  oath  or  affidavit  stating  positively  aU  the  necessary  facts^ 
as  in  a  prosecution  for  crime. 
77 
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1999.  Order  of  summary  conviction  of  a  witness  for  criminal 
contempt  in  refusing  to  answer  a  question  in  tlie  im- 
mediate presence  of  the  court  (Wis.  Stats.  1898  sees. 
2565,  2566;  N.  Dak.  Rev.  Codes  sees,  5932,  5933).^ 

STATE  OF 

In Court County. 


State  of 


A B. 


Plaintiff, 

vs. 

Defendant. 


At  a  general  term  of  said  court  begun  and  held  in  the 

court  house  in  the  city  of  on  the  day  of 

,  19 . .  ,  and  on  the day  of ,  19 . . 

President,  Hon.  J K ,  Circuit    [or  District] 

Judge,  Presiding. 

On  this day  of ,  19 . .  ,  at  the  hour  of  ... .  o'clock, 

the  said  court  being  in  session  and  the  action  of  L M. . . .  vs. 

0 P....    being  then  on  trial,   the   above   named  A 

B *  was  duly  called  as  a  witness  for  the  plaintiff  in  said  ac- 
tion and  duly  sworn,  and  was  as  such  witness  asked  the  follow- 
ing question  [insert  question],  and  the  court  having  ruled  that 
said  question  was  competent  and  proper  and  having  ordered  the 

said  A B. . . .  to  answer  the  same,  he,  the  said  A B , 

then  in  the  immediate  view  and  presence  of  the  court,  contuma- 
ciously refused,  and  still  refuses,  to  answer  the  said  question-, 
the  same  being  a  proper  and  legal  interrogatory;  and  the  said 
A. . . .  B . . . .  being  now  still  present  in  court ;  it  is  now 

ORDERED  AND  ADJUDGED  that  he  the  said  A. . . .  B. . . .' 
is  guilty  of  a  criminal  contempt  of  court  in  so  contumaciously 
refusing  to  answer  said  question ;  and  it  is  further  adjudged  that 
the  said  A. . . .  B ,  as  punishment  for  said  contempt,  be  im- 
prisoned in  the  jail  of  the  county  of for  the  term  of  .... 

days  [and  pay  a  fine  in  the  sum  of dollars,  and  that 

he  be  committed  to  the  jail  of county  until  said  fine  is 

paid  or  until  he  be  discharged  therefrom  according  to  law] . 

By  the  Court : 

J K. . . .  ,  Judge. 

1  This  form  and  the  two  follow-  serve,    with    slight    changes,    in 

ing      forms,      though      specially  other  states   for   the   punishment 

drawn  to  meet  the  requirements  of   contempts    committed    in   the 

of   the   codes   of   Wisconsin   and  Immediate  view  of  the  court 
North     Dakota,     will      doubtless 
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2000.    The  same,  for  a  breach  of  the  peace  or  disturbance  in 
open  court. 

[Proceed  as  in  last  preceding  form  to  the  *  and  then  continue] 
did  then  and  there  in  open  court  and  in  the  immediate  view  and 
presence  of  the  court  commit  an  assault  and  battery  upon  the 
person  of  one  C D [or  did  then  and  there  make  a  dis- 
turbance in  court  by  loudly  and  repeatedly  shouting  in  profane 
and  opprobrious  language,  or  otherwise  describe  the  disturbance, 
breach  of  the  peace  or  disorderly  proceeding,  according  to  the 
fact],  and  did  thereby  wilfully  interrupt  the  business  of  the 
court  and  impair  the  respect  due  to  its  authority,  and  the  said 
A. . . .  B. . . .  being  now  still  present  in  court,  it  is  now 

ORDERED  AND  ADJUDGED,  etc.  [continue  as  in  last  pre- 
ceding form] . 


2001.  Commitment  for  criminal  contempt  committed  in  im- 
mediate view  of  the  court  (Wis.  Stats.  1898  sees.  2567, 
2568;  N.  Dak.  Bev.  Codes  sec.  5933). 

The  State  of to  the  Sheriff  of County, 

GREETING :    Whereas,  on  the day  of ,  19 . .  ,  in 

an  action  then  pending  and  on  trial  in  the  court  for 

county,  at  the  court  house,  in  the  city  of  ,  in 

county,  wherein  L M is  plaintiff  And  0.... 

P is  defendant,  A B . . . .  was  called  and  sworn  as  a  wit- 
ness [here  recite  facts  as  in  the  last  preceding  order,  and  also  the 
adjudication  of  the  court  apd  continue] , 

And  whereas  the  said  A B. . . .  has  not  paid  the  said  fine 

so  imposed  upon  him  and  still  refuses  to  pay  the  same, 
Now  therefore  we  command  you  that  you  take  the  body  of  the 

said  A B . . . .  and  safely  keep  him  in  custody  in  the  common 

jail  of  the  county  of until  the  said  A. . . .  B. . . .  shall 

pay  the  said  fine  and  costs  or  shall  be  thence  discharged  accord- 
ing to  law,  not  exceeding,  however,  the  term  of  thirty  days  from 
this  date  [or,  if  the  punishment  be  by  imprisonment,,  substitute 
after  the  command  to  imprison,  for  the  term  of  ....  days  from 
this  date  or  until  he  be  'thence  discharged  according  to  law] . 

Witness,  the  Hon.  J K ,  judge  of  our court 

for  the  county  of ,  at 

the  court  house  in  the  ....  of 

[SEAL  OF  COUET.]  ,  in  said  county,  this 

day  of ,  19 . . 

C...  K....,  Clerk. 


l«  •  •  < 
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2002.  Affidavit  for  order  to  show  cause  why  party  should  not 
be  punished  criminally  for  contempt  not  committed  in. 
presence  of  the  court  (Wis.  Stats.  1898  sec.  2565). 

STATE  OF 

Court  for County. 


State  of 


B. 


Plaintiff, 

vs. 

•  '  r 

Defendant. 


[Venue.] 

Y Z being  first  duly  sworn  says :  * 

That  on  the day  of ,  19 . .  ,  in  an  action  pending 

in  said  court,  wherein  L. . . .  M. . . .  was  plaintiff  and  0. . . . 
P. . . .  defendant,  an  order  was  duly  made  by  this  court,  of  which 
a  copy  is  hereto  annexed  marked  Exhibit  A,  requiring  the  above 
named  defendant  to  [here  specify  act  required] . 

That  on  the day  of ,  19 . .  ,  the  said  order  was 

duly  served  on  said  defendant,  at  said  county,  by  delivering  to- 
him  personally  a  true  copy  thereof,  and  at  the  same  time  ex- 
hibiting to  him  the  said  original  order  aforesaid  with  the  signa- 
ture of  the  judge  of  said  court  appended  thereto  as  more  fully 
appears  by  the  affidavit  of  service  indorsed  on  said  order  and  on 
file  in  this  court  [or  attached  hereto  and  marked  Exhibit  B]. 

That  said  A B. . . .  has  wilfully  and  contumaciously  re- 
fused and  still  refuses  to  obey  said  order  in  this,  to-wit  [state  the 
act  or  failure  to  obey] . 

That  this  application  is  made  for  the  purpose  of  obtaining  an 
order  to  show  cause  why  said  A. . . .  B. . . .  should  not  be  pun- 
ished as  for  criminal  contempt.  Y Z.... 

[Jurat.] 

2003.  The  same,  to  punish  criminally  the  publication  of  a  false 
report  of  judicial  proceeding's  (Wis.  Stats.  1898  sec. 
2565;  N.  Dak.  Rev.  Codes  sec.  5932). 

[Commence  as  in  last  preceding  form  to  the  *  and  continue]  : 

That  on  the    ....    day  of    ,   19 . .  ,  a  certain  action 

wherein  L M. . . .  was  plaintiff  and  0. . . .  P. . . .  was  de- 
fendant, was  pending  in  the  said  court  and  was  brought  on  for 
trial  and  tried  before  said  court  at  the  court  house  in  the  city 

of in  said  county. 

That  the  defendant  A. . . .  B. . . .  then  was  and  still  is  the 
publisher  and  proprietor  of  a  certain  daily  newspaper  of  large 
circulation  called  the  N Z. . . .  ,  which  was  and  stiU  is  pub- 
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lished  at  the  said  city  of ,  and  that  the  said  A . . . .  B 

on  the day  of ,  19 . .  ,  caused  to  be  printed  and  pub- 
lished in  his  said  newspaper  a  pretended  report  of  the  proceed- 
ings of  said  court  upon  said  trial,  in  the  following  words  [insert 
copy  of  report] . 

That  the  said  pretended  report  was  and  is  a  grossly  false  and 
inaccurate  report  of  the  proceedings  upon  said  trial,  in  this  [here 
state  particulars  in  which  the  report  is  false  or  inaccurate,  nega- 
tiving the  truth  of  the  report  as  to  each  particular  in  which  it 
was  erroneous]. 

That  the  falsity  and  inaccuracy  of  said  report  in  the  particu- 
lars aforesaid  was  well  known  to  the  defendant  at  the  time  of 
said  publication,  and  that  the  said  defendant  wilfully  published 
the  same. 

That  this  application  is  matde,  etc.  [conclude  as  in  last  preced- 
ing form] . 

20Q4.    Order  to  show  cause  in  criminal  contempt,  based  on 
either  of  last  two  affidavits. 

[Title  and  caption  as  in  first  form  in  this  chapter.] 

On  reading  and  filing  the  affidavit  of  T. . . .  Z , 

OEDBRED  that -the  above  named  defendant  A....   B 

show  cause  before  this  court  at  the  court  house  in  the  city  of 

in  said  county  on  the day  of ,  19 . .  ,  at  .... 

■o'clock  in  the  ....  noon  of  said  day,  or  as  soon  thereafter  as 
counsel  can  be  heard,  why  he  should  not  be  punished  as  for  con- 
tempt for  his  misconduct  in  failing  to  obey  the  order  of  said 
court  as  set  forth  in  the  said  affidavit  [or  otherwise  state  the  act 
of  contempt  according  to  the  fact]. 

Let  this  order  and  a  true  copy  of  said  affidavit  be  served  on 

said  A B. . . .  at  least  ....  days  before  the  time  herein  fixed 

for  hearing.  By  the  Court : 

J K ,  Judge. 

2005.    Attachment  for  arrest  of  contemner  in  criminal  proceed- 
ings for  contempt. 

STATE  OP   

Court County. 

The  State  of , 

Plaintiff, 
vs. 

jCLm    •    •    •       SJ  ■    •    ■    •     } 

Defendant. 


The  State  of to  the  Sheriff  of County. 

GREETING:    "We   hereby   command   you   that  you   attach 
A B and  have  his  body  before  our  said  court, 
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at  a  term  thereof  to  be  held  at  the  court  house  in  the  city  of 

,  in  said  county,  on  the  ....  day  of ,  19 . .  ,  at  . . .  ^ 

o'clock  A.  M.  of  said  day,  then  and  there  to  make  answer  con- 
cerning a  certain  contempt  which  it  is  alleged  he  has  committed 
against  said  court  in  wilfully  refusiag  to  obey  that  certain  order 
of  said  court  [describe  order]  requiring  him  to  [state  act  re- 
quired and  disobeyed]  which  order  was  duly  served  upon  him, 
also  to  answer  as  to  such  other  matters  as  may  be  then  and  there 
laid  to  his  charge,  and  to  abide  and  perform  the  order  of  the 
court  made  thereon. 
"Witness,  etc.  [conclude  as  in  Form  2001]. 

2006.  Order  of  conviction  for  criminal  contempt  not  committed 

tin  presence  of  the  court  (Wis.  Stats.  1898  sec.  2567; 
N.  Dak.  Rev.  Codes  sec.  5932). 

[Title  and  caption  as  in  first  form  in  this  chapter.] 

The  order  dated ,  19 . .  ,  requiring  the  defendant  A. . . . 

B to  show  cause  before  this  court  why  he  should  not  be 

punished  as  for  a  criminal  contempt  for  his  misconduct  in  [here, 
specify  act  of  contempt] ,  coming  on  to  be  heard  before  the  court, 
at  the  time  fixed  therein,  and  said  defendant  having  appeared 
in  peraon,  and  by  W. . . .  X. . . .  ,  his  counsel  [or  in  case  of  ar- 
rest of  defendant  hy  an  attachment] :  The  attachment  issued  by 

this  court  in  the  above  entitled  matter  on  the    day  of 

,  19..,  requiring  the  arrest  of  the  defendant  A 

B to  answer  for  his  misconduct  in  [specify  act  of  contempt] , 

having  been  duly  returned,  and  the  said  defendant  having  been 
arrested  thereunder  and  brought  before  the  court,  and  the  said 
matter  having  been  heard  and  tried  before  the  court,  the  said 

A. . . .  B being  present  in  person  and  by  his  counsel  W 

X ,  and  the  court  having  heard  the  proofs  and  arguments 

of  the  parties,  and  given  full  opportunity  to  the  said  defendant 
to  make  defense  and  purge  himself  of  said  contempt, 

IT  IS  ORDERED  and  adjudged,  etc.  [continue  as  in  Form 
1999]. 

2007.  Commitment  for  criminal  contempt  not  committed  in 

presence  of  the  court  (Wis.  Stats.  1898  sec.  2567;  N. 
Dak.  Bev.  Codes  sec.  5932). 

The  State  of to  the  Sheriff  of County. 

GREETING:    Whereas  in  certain  proceedings  for  criminal 

contempt  brought  and  tried  in  the court  of    

county  aforesaid,  against  A B. . . .  ,  it  was  made  to  appear 

to  the  court  that  the  said  A. . . .  B had  been  guilty  of  a 

criminal  contempt  of  said  court,  in  this,  that  [here  state  the  par- 
ticular circumstances  of  the  contempt] ; 
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And  whereas  it  was  thereupon  duly  adjudged  hy  this  court 
that  the  said  A. . . .  B . . . .  was  guilty  of  a  criminal  contempt  and 
that  he  be  punished  therefor  by  [state  terms  of  judgment] ; 

And  whereas  the  said  A . . . .  B . . . .  has  not  paid  the  said  fine 
so  imposed  on  him  and  still  refuses  to  pay  the  same ; 

Now  therefore  we  command  you  that,  etc.  [conclude  as  in  Form 
2001]. 


2008.  Order  of  summary  conviction,  in  civil  contempt  proceed- 
ings, of  witness  for  refusing  to  answer  proper  ques- 
tions, in  the  presence  of  the  court  (Wis.  Stats,  sees. 
3477,  3478). 

[Title  and  caption  as  in  the  first  form  in  this  chapter  save 
that  it  should  be  entitled  in  the  civil  action  in  which  the  con- 
tempt occurred  instead  of  being  entitled  as  a  separate  criminal 
action.] 

[Recite  the  contempt  committed  substantially  as  in  the  first 
form  in  this  chapter  and  proceed] : 

IT  IS  ADJUDGED  and  determined  that  he,  the  said  C 

D ,  is  guilty  of  contempt  of  court  in  so  contumaciously  re- 
fusing to  answer  said  question;  that  the  said  misconduct  was 
calculated  to  and  actually  did  defeat,  impair,  impede  and  preju- 
dice the  rights  and  remedies  of  the  plaintiff  in  said  action  [and 
that  the  said  plaintiff  suffered  actual  loss  and  injury  thereby  in 
the  sum  of dollars] . 

And  it  is  further  adjudged  that  the  said  C D....,  as 

punishment  for  said  contempt  [pay  a  fine  in  the  sum  of 

dollars  and  costs,  or  in  case  of  actual  loss,  pay  to  the  said  A. . . . 

B the   sum   of    dollars   to   indemnify   the   said 

A B for  his  actual  loss  aforesaid  and  to  satisfy  his  costs 

and  expenses,  and  that  the  said  C D be  committed  to 

the  common  jail  of county  until  such  fine  and  costs  or  in- 

I  demnity  ^be  paid  or  he  be  discharged  therefrom  according  to 
law]. 

[If  the  punishment  he  by  fine  and  imprisonment],  be  impris- 
oned in  the  common  jail  of county  for  the  term  of  .... 

days  from  this  date  or  until  he  be  discharged  therefrom  accord- 
ing to  law ;  and  pay  a  fine,  etc.  [as  above] . 

By  the  Court: 

J K. . . .  ,  Judge. 

[The  commitment  under  the  foregoing  conviction  may  be  sub- 
stantially as  in  Form  2001,  with  appropriate  variations  neces- 
sitated by  the  difference  in  the  form  of  the  judgment.] 
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2009.  Affidavit  in  civil  contempt  proceedings,  showing  failure 
to  comply  with  court's  order  for  payment  of  money 
(Wis.  Stats.  1898  sec.  3479).* 

STATE    OF    WISCONSIN. 
Court County. 


B. 


vs. 


C...  D.... 


Plaintiff, 


Defendant. 


[Venue.] 

A. . . .   B ,  being  first  duly  sworn,  says  that  he  is  the 

plaintiff  in  the  above  entitled  action ;  that  on  the day  of 

,  19 . .  ,  at ,  in  said  county,  he  served  the  order 

hereto  annexed  [or  a  copy  of  which  is  hereto  annexed]  on  0. . . . 
D . . . .  ,  the  defendant  in  this  action,  by  delivering  to  him  per- 
sonally a  true  copy  thereof,  and  at  the  same  time  exhibiting  to 

him  the  original  brder  and  the  signature  of  J ... .  K .  ,  the 

judge  who  signed  the  said  order  thereon;  and  then  and  there 

made  personal  demand  of  the  said  C . . . .  D ,  that  he  pay  the 

sum  required  to  be  paid  by  said  order :  and  that  the  said  C 

D . . . .   then  and  there  refused  to  pay  the  same  and  stated  to 
affiant  that  he  would  not  pay  said  sum  at  any  time;  and  aifiant 
further  says  that  said  sum  is  still  unpaid. 
[Jurat.]  A....  B.... 
2010.    Warrant  of  commitment  in  civil  contempt  proceedings 
for  failure  to  pay  money  (Wis.  Stats.  1898  sec.  3479). 
STATE    OF    WISCONSIN. 
Court County. 


B. 


vs. 


C. 


D. 


Plaintiff, 


Defendant. 


The  State  of  Wisconsin  to  the  Sheriff  of County. 

GREETING :    Whereas  on  the day  of ,  19 . 


an 


2  This  form  and  the  form  imme- 
diately following  are  intended  to 
meet  .the  provisions  of  sec.  3479 
Wis.  Stats.  1898,  which  provide 
that  upon  proof,  by  affidavit,  of 
service  of  an  order  requiring  the 
pajonent  of  money  and  of  refusal 
to  pay  the  court  or  judge  may  at 


once  isBue  a  warrant  of  commit- 
ment to  jail  until  the  saim  and 
costs  are  paid.  No  order  to  show 
cause  is  required  under  this  sec- 
tion, nor  is  any  formal  judgment 
necessary  save  the  formal  war- 
rant of  commitment  as  In  the 
form  immediately  following. 
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order  was  duly  made  and  entered  by  this  court  in  the  above  en- 
titled action  ordering  and  requiring  the  defendant  C . . . .  D . . . . 
to  pay  [state  terms] ;  and  whereas  it  has  been  made  to  appear 

by  the  affidavit  of  A B that  on  the day  of , 

19- .  ,  at the  said  A B made  personal  demand 

upon  said  C D . . . .  for  the  payment  of  said  sum  of 

dollars  required  to  be  paid  by  said  order  and  that  the  said  C 

D . . . .  then  and  there  contumaciously  refused  and  still  refuses 
to  pay  the  same; 

And  whereas  it  appears  that  the  said  refusal  of  the  said  C . . . . 
D . . . .  to  comply  with  the  order  of  the  court  aforesaid  was  cal- 
culated to  and  actually  did  defeat  and  impair  the  rights  and 
remedies  of  the  said  A . . . .  B in  said  action, 

Now,  therefore,  we  hereby  command  you  that  you  take  the 

body  of  the  said  C . . . .  D ,  and  commit  him  to  the  conmion 

jail  of  said  coxmty  of ,  there  to  remain  until  such  sum 

and  the  costs  and  expenses  of  the  proceedings,  to-wit,  the  sum 
of  dollars  shall  be  paid,  or  until  he  be  thence  dis- 
charged according  to  law. 

Witness,  the  Hon.  J. . . .  K ,  judge  of  said  court,  at  the 

court  house,  in  the   city  of 

[SEAL  OF  COURT.]  ,   in  said  county,   on 

the  ....  day  of ,  19 . . 

J. . . .  K Clerk. 

2011.  Affidavit  on  which  to  move  for  order  to  show  cause,  or 
attachment,  in  civil  contempt  proceedings;  general 
form  (Wis.  Stats.  1898  sec.  3480;  Minn.  Bev.  Laws 
1905  sec.  4642). 

STATE  OF 

Court, County. 


B. . . . 


L/....      U  ,    ,    m    < 


Plaintiff, 
vs. 

Defendant. 


[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  says  that  he  is  the  plaintiff 
in  the  above  entitled  action  *. 

That  [here  state  particularly  all  the  facts  necessary  to  he 
proven  to  show  that  a  civil  contempt  under  the  proper  statute  has 
been  committed  with  substantially  that  certainty  required  in  a 
criminal  complaint]. 
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That  the  said  misconduct  of  the  said  C . . . .  D was  calcu- 
lated to  and  did  in  fact  defeat  and  impair  the  rights  and  remedies 

of  the  plaintiff  A. . . .  B in  the  above  entitled  action  [and 

that  said  misconduct  caused  an  actual  loss  and  injury  to  this 
affiant  in  the  sum  of dollars] . 

That  no  previous  application  has  been  made  for  the  punish- 
ment of  said  misconduct  and  that  affiant  makes  this  affidavit  for- 
the  purpose  of  moving  for  an  order  to  show  cause  why  said  C . . . . 
D . . . .  should  not  be  punished  as  for  contempt. 

A B 

[Jurat.] 

[In  case  the  application  is  for  an  attachment  the  affidavit  should' 

he  entitled,  "State  of ,  Ex  Rel,  A B ,  Plaintiff, 

v.  C D ,  Defendant."     Wis.  Stats.  1898  sec.  3481;  N. 

Dak.  Rev.  Codes  sec.  5937.] 

[The  order  to  show  cause  in  Wisconsin  and  North  Dakota  may 
ie  suhstantially  as  in  Form  2004,  entitling  it,  however,  in  the 
civil  action  in  which  the  contempt  occurred;  if  an  attachment  he 
issued  it  may  he  as  in  Form  2005,  entitling  it  "State  Ex  Rel^ 
A....  B....  V.C....  D...."] 

2012.    The  same,  for  violation  of  injunctional  order. 

[Title  and  caption  as  in  last  preceding  form.] 
[Proceed  as  in  last  form  to  the  *,  and  continuing] : 
That  said  action  was  commenced  by  this  affiant  against  the- 
said  defendant  and  is  now  pending  in  this  court  for  the  purpose 
of  obtaining  a  divorce  from  said  defendant  and  that  on  the  .... 

day  of ,  19 . .  ,  an  injunctional  order  was  issued  out  of 

this  court  in  said  action  enjoining  and  prohibiting  the  said  de- 
fendant C D from  imposing  any  restraint  upon  affi- 
ant's  personal  liberty  during  the  pendency  of  said  action,  which 
order  was  duly  and  personally  served  upon  said  defendant  on- 

the  ....  day  of ,  19 . .  ,  and  at  the  same  time  the  original 

order  with  the  signature  of  J K ,  who  granted  said  or- 
der, appended  thereto,  was  exhibited  to  said  C D 

That  notwithstanding  said  order  the  said  C . . . .  D on  the 

....  day  of ,  19 ..,  at  ......  ,  with  force  and  arms  made 

an  assault  upon  this  affiant  and  beat  and  bruised  her  and  de- 
prived her  of  her  personal  liberty  for  the  space  of days, 

to-wit,  from  ....  to ,  in  contempt  of  said  injunction  order: 

That  the  said  misconduct  of  the  said  C . . . .  D . . . .  was  calcur 
lated  to  and  did,  etc.  [proceed  as  in  last  preceding  form] . 
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2013.    The  same,  for  attachment  )f  witness  for  nat  obeying  a 
subpoena. 

STATE  OF 

. . '. Court,    County. 

State  of ex  rel.  A B , 

Plaintiff, 
vs. 
L....  M...., 

Defendant. 

[Venue.] 

A B. . . .  being  duly  sworn  says  he  is  the  plaintiff  in  the 

action  of  A B vs.  C D which  action  is  now 

pending  in  said  court. 

That  L M isa  necessary  and  material  witness  for  the 

plaintiff  in  said  action  without  whose  testimony  he  can  not  safely 
proceed  to  the  trial  of  the  issue  in  said  action,  as  affiant  is  ad- 
vised by  0 P ,  Esq.,  his  counsel,  who  resides  at , 

after  affiant  has  fully  stated  to  his  said  counsel  what  he  expects 

to  prove  by  the  said  L M ,  and  as  this  affiant  verily 

believes. 

That  a  subpoena,  which  is  hereto  annexed,  was  duly  served  on 

said  L M ,  on  the day  of ,  19. .  ,  at  said 

county,  as  appears  by  the  proof  of  service  indorsed  thereon ;  and 
that  the  fees  of  said  witness  for  said  trial  and  attendance,  to-wit, 

the  sum  of dollars,  were  duly  paid  [or,  tendered]  to, 

him,  as  appears  by  said  proofs  indorsed  on  said  subpoena. 

That  the  distance  to  be  traveled  by  said  witness  in  coming 
from  his  residence,  where  said  subpoena  was  served  on  him,  to 
the  place  of  trial  of  this  action,  is  ....  miles. 

That  said  witness  has  failed  and  neglected  to  appear  as  re- 
quired by  said  siabpoena,  and  has  disobeyed  the  command  thereof. 

That  affiant  makes  this  affidavit  for  the  purpose  of  moving  for 
an  attachment  for  said  witness,  and  that  no  previous  application 
has  been  made  for  such  attachment. 
[Jurat.]  A. ...  B. .. . 

2014.    Warrant  of  arrest  of  contemner  (Minn.  Bev.  Laws  1905 
sees.  4642-4644). 

[Venue.] 

The  State  of to  the  Sheriff  of County, 

GREETING:    You    are   hereby    commanded   to    apprehend 

L M. . . .  of  ....  and  bring  him  before  the court  of 

county  at  the  court  house  in  the  city  of forthwith 

[or  state  time  and  place],  then  and  there  to  answer  for  an  al- 
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leged  contempt  committed  by  him  in  not  [here  insert  alleged  act 
■of  contempt] . 

[If  the  warrant  fix  a  time  in  the  future  for  the  appearance 
and  the  court  deem  it  best  to  admit  the  party  to  hail,  continue 
as  follows] : 

And  you  are  further  directed  and  authorized  to  admit  the  said 

L M. . . .  to  bail  for  his  appearance  at  the  time  and  place 

above  specified  by  taking  from  said  L. . . .  M. . . .  a  recognizance 

in  the  simi  of dollars,  with  two  sufficient  sureties,  to  the 

effect  that  he  will  appear  on  the  return  pf  this  warrant  and  abide 
the  order  of  the  court  thereon,  or  pay  as  may  be  directed  the  sum 
therein  specified. 

Hereof  fail  not;  and  make  due  return  of  this  warrant  and 
your  doings  therein  at  the  time  and  place  aforesaid. 

Witness,  etc.  [as  in  Form  2001.] 

.2015.    Attachment  for  witness  disobeying  a  subpoena  (Wis. 
Stats.  1898  sees.  3480-4065). 

The  State  of to  the  Sheriff  of  . . County, 

GREETING:    Whereas,  it  has  been  made  to  appear  to  our 

court  for county,  by  due  proof,  that  on  the 

•day  of ,  19 . .  ,  at  said  county,  a  subpoena  issued  out  of 

said  court  directed  to  said  L M requiring  him  to  appear 

before  our  said  court,  on  the  ....  day  of ,  19 . .  ,  at 

o  'clock  in  the  forenoon  of  said  day,  to  give  evidence  in  a  certain 
cause  then  and  there  to  be  tried  betweeen  A B. . . .  ,  plaint- 
iff, and  C . . . .  D . . . .  ,  defendant,  on  the  part  of  the  plaintiff, 
was  duly  and  personally  served  upon  said  L. . . .    M. . . .    at 

on  the  ....  day  of ,  19 . .  ,  and  that  the  fees  of 

said  witness  for  such  attendance,  and  for  traveling  to  and  re- 
turning from  the  place  where  he  is  required  by  said  subpoena  to 
attend,  were  then  and  there  duly  paid  [or,  tendered],  and  that 
he  has  failed  and  neglected  to  attend,  as  required  by  such  sub- 
poena, and  is  not  in  attendance. 

Now,  therefore,  we  command  you  that  you  attach'  the  said 
L. . . .  M. . . .,  and  forthwith  bring  him  before  our  said  court,  at 

the  court  house,  in  the  city  of ,  in  said  county,  to  answer 

for  his  contempt  in  not  obeying  said  subpoena,  and  to  testify  in 
said  cause  in  which  he  is  summoned  as  aforesaid. 

Witness,  etc.  [as  in  Form  2001] . 
2016.    Writ  of  habeas  corpus  to  bring  up  contemner  already 
in  custody  by  virtue  of  other  process  (Wis.  Stats.  1898 
sec.  3485;'  Minn.  Rev.  Laws  1905  sec.  4643), 
[Tenue.] 
The  State  of  ......  to  the  Sheriff  [or.  Keeper  of  the  Common 

Jail  of County, 
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GREETING :    We  command  you,  that  you  have  the  body  of 
L. . . .  M. . . .  ,  detained  in  our  said  jail  under  your  custody,  as 

it  is  said,  under  safe  and  secure  conduct,  before  our court 

for county  at  the  city  of in  said  county  on  the 

....  day  of ;  ,  19 . .  ,  at of  the  clock,  on  the noon. 

then  and  there  to  answer  for  an  alleged  contempt  committed  by 
him  in  not  [here  insert  alleged  act  of  contempt] . 

And  you  are  further  commanded  to  detain  the  said  L 

M. . . .  before  our  said  court  at  the  time  and  place  aforesaid  until 
the  further  order  of  the  court. 

Hereof  fail  not ;  and  make  due  return  of  this  writ  with  your- 
doings  thereon  at  the  time  and  place  aforesaid. 

Witness,  etc.  [as  in  Form  2001]. 

2017.    Order  that  interrogatories  be  filed,  after  attachment 
(Wis.  Stats,  sec.  3488;  N.  Dak.  Rev.  Codes  sec.  5942). 

STATE  OF 


, Court  for '. . 

. . . .  County. 

The  State  of ex  rel.  A. 

. . .  £...., 

Plaintiff, 

vs. 

L....  M 

Defendant. 

An  attachment  having  been  issued  out  of  this  court  against 

L M upon  the  cpmplaint  of  A B . . . .  ,  charging  him, 

the  said  L M. . . .  ,  with  misconduct  in  violating  the  order 

of  this  court,  made  and  entered  in  an  action,  whereia  A 

B is  plaintiff,  and  C D defendant,  dated , 

19..,  directed  to  and  requiring  said  L M....    to    [state 

act  required;  or  otherwise  state  the  act  of  contempt  according 
to  the  fact] . 

And  the  said  L M being  in  custody  and  now  here 

present  to  answer  the  attachment  herein,  and  appearing  by. 
W. . . .  X. . . .  ,  his  attorney,  and  the  relator  by  Y. . . .  Z. . . .  , 
his  attorney,  and  not  admitting  but  denying  the  offense  charged ; 
after  hearing  counsel  for  the  respective  parties, 

ORDERED  that  the  said  A B file  with  the  clerk  of 

this  court  and  serve  on  said  L. . . .  M. . . .  's  attorneys  within 
....  days,  interrogatories  specifying  the  facts  and  circumstances 
alleged  against  said  L. . . .  M. . . .  and  requiring  his  answer  on 
oath  thereto,  and  that  within  ....  days  after  such  service  of  said 
interrogatories,  the  said  L. . . .  M file  and  serve  on  the  re- 
lator's attorney  his  written  answers  thereto  on  oath. 
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Further  ordered  that  said  L. . . .  M be  held  in  custody  by 

the  sheriff  [or,  attend  without  further  notice  before  this  court] , 
to  abide  the  judgment  and  determination  thereof  as  to  his  al- 
leged contempt. 
[Date.]  By  the  Court: 

J. . . .  K. . . . ,  Circuit  Judge. 

2018.  Interrogatories  to  be  filed  under  last  preceding  order 

(Wis.  Stats.  1898  sec.  3488;  N.  Dak.  Rev.  Codes  sec. 
5942). 

[Title  as  in  last  preceding  form.] 

And  now  comes  the  said  relator  pursuant  to  the  order  of  this 
court  and  files  the  following  interrogatories  to  be  propounded  to 
L. . . .  M. . . .  ,  touching  a  contempt  alleged  against  him  in  the 
above  entitled  matter  for  [here  state  contempt  charged] : 

I.  Are'  you  the  defendant  in  an  action  pending  in  said 
court  entitled  A B vs.  L M ? 

II.  Was  an  order  of  said  court  served  on  you,  on  the  .... 

day  of ,  19 . .  ,  requiring  you  to  [here  state  requirement 

of  the  order]  ? 

III.  If  you  answer  yes  to  the  foregoing  second  interrogatory, 
did  you  obey  said  order? 

IV.  If  you  answer  no  to  the  third  interrogatory,  state  why 
you  failed  to  obey  said  order. 

[Follow  with  other  questions  as  the  case  may  require.] 

W....  X 

Attorney  for  Relator. 

2019.  Answers  to  interrogatories   in  contempt  proceedings 

(Wis.  Stats.  1898  sec.  3488;  N.  Dak.  Rev.  Codes  sec. 
5942). 

[Title  as  in  Form  2017.] 

Answers  of  the  said  L M. . . .  to  the  interrogatories  filed 

by  the  relator  herein  on  the day  of  ..-....,  19. . 

I.  To  the  first  interrogatory  he  answers.  Yes. 

II.  [Proceed  in  like  manner  to  answer  each  interrogatory.] 

L....  M.... 
[Venue.] 

L M being  duly  sworn  says  he  is  the  person  charged 

with  contempt  in  the  above  entitled  matter  and  that  the  above 
and  foreg'oing  answers  to  the  interrogatories  filed  by  the  relator 
herein  are  true. 

L....  M.... 
[Jurat.] 
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,2020.  Judgment  of  conviction  in  civil  contempt  proceedings 
and  directing  pajmient  of  fine  (Wis.  Stats.  1898  sec. 
3489). 

[Title  of  court  and  cause  and  caption  as  in  first  form  in  this 
chapter.  If  the  defendant  comes  before  the  court  on  order  to 
show  cause  the  title  used  should  be  the  title  of  the  action  or  pro- 
ceeding in  which  the  contempt  was  committed,  if  on  attachment 

or  habeas  corpus  this  order  should  be  entitled  "State  of 

ex  rel.  [complaina/nt]  vs.  L M [contemner]. 

The  order  of  this  court  dated ,  19. .  ,  requiring  L. . . . 

M. . . .  to  show  cause  why  he  should  not  be  punished  as  for  con- 
tempt for  his  misconduct  in  [here  specify  act  of  contempt] ,  com- 
ing on  to  be  heard  before  the  court,  at  the  time  fixed  therein,  and 

-said  L. . . .  M having  appeared  in  person,  and  by  W 

X. . . .  ,  his  counsel,  and  the  plaintiff  also  appearing  by  his  at- 
torney (s)  herein,  and  having  heard  the  proofs  and  arguments 
•of  the  parties,  and  given  full  opportunity  to  the  said  defendant 
to  make  defense  and  purge  himself  of  said  contempt. 

OEDERED  and  adjudged  that  L M is  guilty  of 

•contempt  in  having  wilfully  disobeyed  the  order  made  by  the 

court  in  this  action,  on  the  ....  day  of ,  19 . .  ,  in  this, 

that  he  [state  the  violation  specifically] . 

That  the  said  misconduct  of  said  L. . . .  M was  calculated 

to  and  actually  did  defeat,  impair  and  prejudice  the  rights  and 
remedies  of  the  said  A B ,  plaintiff  herein.  * 

That,  as  jiunishment  for  said  misconduct,  the  said  L. . . . 

M do  forthwith  pay  a  fine  of dollars  and  the  costs 

and  expenses  of  these  proceedings,  amounting  in  all  to 

dollars,  and,  that  he  be  conunitted  to  the  county  jail  of 

«ounty  until  said  fine  and  costs  and  expenses  be  paid  and  [if 
the  misconduct  consist  of  the  omission  of  an  act  still  within  his 
power] ,  until  he  shaU  comply  with  said  Order  by  [here  state  the 
act  to  be  done]. 

By  the  Court: 

J. . . .  K. . . .  ,  Judge. 

2021.  The  same,  where  indemnity  for  actual  loss  is  ordered  to 
be  paid  instead  of  a  fine  (Wis.  Stats.  1898  sec.  3490; 
N.  Dak.  Bev.  Codes  sec.  5944). 

[Proceed  as  in  last  preceding  form  to  the  *  and  continue] : 

That  as  punishment  for  said  misconduct  the  said  L. . . .  M 

forthwith  pay  to  A B as  indemnity  the  actual  loss  and 

injury  produced  to  said  A B by  said  misconduct  which 

is  adjudged  to  be  the  sum  of  dollars  together  with 
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dollars,  the  costs  and  expenses  of  these  proceedings^ 

and  that  in  default  of  the  payment  of  said  indemnity  and  costs 
and  expenses  the  said  L. . . .  M. . . .  be  committed  to  the  common 
jail  of  county  until  said  indemnity  and  costs  and  ex- 
penses be  paid,  etc.  [as  in  last  preceding  form] . 

[In  Minnesota  the  indemnity  may  be  imposed  in  addition  to 
the  fine  {Minn.  Bev.  Laws  1905  sec.  4649)  but  in  Wisconsin  it 
takes  the  place  of  the  fine.] 

2022.  The  same;  where  imprisonment  is  ordered. 

[Proceed  as  in  Form  2020  to  the  *  and  continue] : 

That  as  punishment  for  said  misconduct  the  said  L M 

be  imprisoned  in  the  common  jail  of county  for  the  term 

of days  from  this  date,  or  until  he  be  thence  discharged  ac- 
cording to  law.    Let  a  commitment  issue  accordingly. 

By  the  Court : 

J K ,  Circuit  Judge. 

2023.  Commitment  for  civil  contempt. 

The  State  of to  the  Sheriff  of  the  County  of , 

GREETING:    "Whereas,  on  the  day  of . .  ,  19. .  , 

upon  proceedings  duly  brought  before  the court  of 

county,  L. . . ".  M was  adjudged  to  be  guilty  of  contempt  of 

said  court,  in  this,  that  [here  state  the  contempt  found  and  ad- 
judged, with  certainty] . 

And  whereas  it  was  then  and  there  adjudged  by  this  court 

that  the  said  L M. . . .  be  punished  by  [here  state  terms  of 

judgment.] 

Now  therefore  we  command  you  that  you  take  the  body,  etc. 
[proceed  as  in  Form  2001  conforming  to  the  terms  of  the  judg-^ 
ment] . 
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DISMISSAL   FOR    WANT    OF    PROSECUTION. 


2024 
2025 


AfBdavit  to  move  for  dis- 
missal for  failure  to  bring 
to  trial  within  five  years. 

General  form  of  affidavit  to 
move  for  dismissal  on  the 
ground  of  failure  to  dili- 
gently prosecute. 

2026.  Affidavit    to    move    for    dis- 

missal for  neglect  to  serve 
complaint. 

2027.  Affidavit    to    move    for    dis- 

missal for  unreasonable 
neglect  to  serve  other  de- 
fendants. 

2028.  Affidavit   to   move   for   dis- 

missal for  suing  without 
leave  of  court. 

2029.  Affidavit   for    dismissal   be- 

cause case  has  not  been 
brought  to  trial  within 
one  year  aftier  reversal 
In  supreme  court  (Wis- 
ecmsin). 


2024. 


2030.  Affidavit   to    move    for    dis- 

missal of  api>eal  from  jus- 
tice court  for  failure  to 
bring  cause  to  a  hearing 
for  two  terms  (Wiscon- 
sin). 

2031.  Notice    of    motion    for    dis- 

missal. 

2032.  Order  for  judgment  of  dis- 

missal. 

2033.  The    same,    unless    plaintiff 

serve  summons  within  a 
specified  time. 

2034.  Judgment   of   dismissal,   for 

failure  to  serve  complaint. 

2035.  Judgment  of  dismissal,  gen- 

eral form. 

2036.  Judgment    of    dismissal    on 

plaintiff's  own  motion. 

2037.  Judgment  of  dismissal  of  ap- 

peal from  justice  court  for 
failure  to  brin-g  to  trial 
within  two  terms  (Wis- 
consin) . 


AfSdavit  to  move  for  dismissal  for  failure  to  bring  to 
trial  within  five  years."^ 

[mu.] 

[Venue.] 

J. . . .  K. . . .  being  duly  sworn  says  he  is  the  attorney  for  the 
defendant  in  the  above  entitled  action,*  and  that  the  same  was 
commenced  by  personal  service  of  the  summons  therein  on  the 

defendant  on  the   ....   day  of   ,  19. .     That  issue  was^ 

joined  therein  by  the  service  of  the  defendant's  answer  on  the 
....  day  of ,  19 . . 


1  Section  2811o  Wis.  Stats.  1898 
provides  that  trial  courts  may  dis- 
miss, upon  their  own  motion  or 
on  motion  of  either  party,  any 
action  at  issue  which  has  not  been 
brought  to  trial  within  five  years 


after  its  commencement  See 
Rice  V.  Ashland  County,  108  Wis. 
189,  where  this  statute  is  con- 
strued. The  default  may  be  ex- 
cused by  affidavits  showing  that 
the  delay  was  for  the  convenience 
-35 
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That  more  than  five  years  has  elapsed  since  the  commencement 
of  said  action  but  that  the  same  has  never  been  brought  to  trial. 

J K.... 

[Jurat.] 

2025.  General  form  of  affidavit  to  move  for  dismissal  on  the 

ground  of  failure  to  diligently  prosecute.^ 

[State  commencement  of  action  and  joining  of  issue  as  in  last 
preceding  form  and  proceed]  : 

That  said  plaintiff  noticed  said  cause  of  action  for  trial  for 
the  ....  term  19 . .  of  said  court,  but  obtained  a  continuance 
thereof  at  said  term,  and  has  never  since  that  time  noticed  the 
same  for  trial,  although  more  than  ....  years  have  elapsed  since 
the  expiration  of  said  term  [or  otherwise  fully  state  the  facts 
showing  unreasonable  failure  to  prosecute  fully'] . 

J*  •  •  •  Ja..  . . . 
[Jurat.] 

2026.  Affidavit  to  move  for  dismissal  for  neglect  to  serve  com- 

plaint. 
[Title.] 
[Venue.] 

J K being  duly  sworn  says  that  he  is  the  attorney  for 

the  defendant  in  this  action. 

That  this  action  was  commenced  by  personal  service  of  the 

summons  on  the  defendant,  Y. . . .  Z ,  upon  the day  of 

,  19 . .  ,  as  he  is  informed  and  believes,  a  copy  of  which 

is  hereto  annexed  *. 

That  a  notice  of  appearance  and  demand  of  a  copy  of  the 
complaint  herein  was  served  on  the  plaintiff's  attorney,  on  the 

....  day  of last,  by  this  deponent  [or,  as  appears  fror* 

the  affidavit  of  0 P ,  annexed  hereto] ;  but  no  copy  o* 

the  complaint  has  been  served  to  the  knowledge  or  belief  of  de- 
ponent. 


[Jurat.\ 


J. . . .  K.. 


or    at    request    of    the    opiwsing  showing  of  the  facts.     Allard  v. 

party.    Hine  v.    Grant,    119   Wis.  Smith,  120  Wis.  22. 

332.    Trial  courts  have  the  inher  2  Trial     courts     have     inherent 

ent  power  to  require  the  diligent  power   to    dismiss    an   action   for 

prosecution  of  actions  irrespective  failure  to  diligently  prosecute  the 

of  the  statute,  and  to  dismiss  for  same.     6  Enc  PI.  &  Pr.  p.  904  and 

failure    so    to   prosecute    upon    a  notes. 
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2027.  Affidavit  to  move  for  dismissal  for  um-easonable  neglect 

to  serve  other  defendants.' 

[As  in  last  preceding  form  to  the  *,  continuing]  :  ' 

That  the  defendant  "W X is  a  necessary  party  to  a 

complete  determination  of  the  matters  in  controversy,  and  to  the 
protection  of  the  rights  of  this  defendant,  as  appears  by  the  com- 
plaint [and  the  answer  of  this  defendant] . 

III.     That  although  the  said  W X might  have  been 

■served  with  the  summons  in  this  action  by  reasonable  diligence, 
the  plaintiff  has  wholly  omitted  to  serve  him;  and,  as  deponent 
is  informed  and  believes,  has  made  no  efforts  to  do  so,  and  said 
defendant  W. . . .   X....  has  not  appeared  in  this  action,  al- 

■though days  [or,  months]  have  elapsed  since  the  service  of 

this  defendant,  and  [here  state  briefly  the  stage  to  which  the 
cause  has  arrived] . 

J. . . .   K,. . . , 
[Jurat.] 

2028.  Affidavit  to  move  for  dismissal  for  suing  without  leave 

of  court. 

[Title.] 
[Venue.] 

J. . . .  K. . . .  being  duly  sworn  says  that  he  is  the  attorney 
for  the  defendant  in  this  action  *  and  that  the  defendant  is  a 
receiver  duly  appointed  by  this  court  [or,  by  the  court  of 
] ,  by  an  order  of  which  a  copy  is  hereto  annexed. 

II.  That  this  action  is  brought  against  him  as  such  receiver 
to  recover  an  alleged  debt  due  from  said,  etc.,  as  appears  by  the 
complaint  in  this  action  on  file. 

III.  That  this  action  was,  as  this  deponent  is  informed  and 
believes,  commenced  without  leave  of  court  contrary  to  the  rules 
and  practice  of  this  court. 

J....  K.... 
{Jurat.] 

2029.  Affidavit  for  dismissal  because  case  has  not  been  brought 

to  trial  within  one  year  after  reversal  in  supreme  court 
(Wis.  Stats.  1898  sec  3072,  as  amended  by  Laws  1905 
0.  365). 

[Proceed  as  in  last  preceding  form  to  the  *]  that  this  action 
proceeded  to  judgment  in  favor  of  the  plaintiff  in  this  court  on 
■the  ....  day  of ,  19 . .  ,  and  that  the  defendant  thereafter 

s  See  Iowa  Code  sec.  3764;  N.  Dak.  Rev.  Codes  sec.  5481;  S.  Dak. 
Rev.  Code  C.  P.  sec.  310. 
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only  appealed  from  said  judgment  to  the  supreme  court  of  this 
state,  and  upon  the  hearing  of  such  appeal  the  said  judgment 
was  wholly  reversed,  and  a  new  trial  of  said  action  was  ordered 

on  the  ....  day  of ,  19 . .     That  although  more  than  one 

year  has  ela:psed  since  the  entry  of  such  judgment  in  said  su- 
preme court  the  said  plaintiff  has  failed  and  neglected  to  pay 
the  taxed  costs  on  such  reversal,  and  has  not  procured  the  record 
of  said  cause  to  be  remitted  to  this  court,  nor  has  he  brought 
the  said  cause  to  trial;  and  deponent  further  says  that  the  said 
action  has  not  been  continued  for  cause. 

J....  K.... 
[Jurat.] 

2030.  Affidavit  to  move  for  dismissal  of  appeal  from  justice 

court  for  failure  to  bring  same  to  a  hearing  for  two 
terms  (Wis.  Stats.  1898  sec.  3766). 

[Proceed  as  in  Form  2028  to  the  *]   that  said  action  was 

commenced  in  justice  court  before  J P. . . .  ,  justice  of  the 

peace,  and  judgment  was  rendered  therein  for  the  defendant 
before  said  justice  on  the  ....  day  of ,  19 . . ;  that  there- 
after the  plaintiff  duly  perfected  his  appeal  from  said  judg- 
ment to  this  court  and  the  return  therein  was  duly  filed  in  the- 
office  of  the  clerk  of  this  court  on  the  ....  day  of ,  19 . . 

That  more  than  two  terms  of  this  court-have  elapsed  since  the 
filing  of  said  return,  to-wit  [name  the  terms]  but  that  the  said 
appeal  has  not  been  brought  to  a  hearing  and  that  this  affidavit 
is  made  for  the  purpose  of  moving  for  an  order  dismissing  said 
appeal. 

cJ  ■  •  ■  •      J^  •  •  •  • 

[Jurat.] 

2031.  Notice  of  motion  for  dismissal. 

[Title.] 

TAKE  NOTICE,  that  on  the  affidavit  of  J. ...  K ,  a  copy 

of  which  is  annexed,  the  undersigned  will  move  the  court,  at  a 

term  to  be  held  at ,  on  the  ....  day  of ,  19 . .  ,  at 

....  o'clock  in  the  ....  noon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  that  the  plaintiff's  complaint  in  this  action  be  dis- 
missed [as  against  the  defendant  Y Z. . . .],  with  costs,  in 

favor  of  the  said  defendant;  and  that  judgment  of  dismissal  of 
the  action  be  entered  accordingly,  with  costs ;  and  that  the  plaint- 
iff may  be  ordered  to  pay  the  costs  of  this  motion,  and  for  such 
other  or  further  relief  as  may  be  just. 
[Date.]  J....  K....  , 

Defendant's  Attorney. 
[Address.] 
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2032.  Order  for  judgment  of  dismissal. 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  the  affidavit  of  J K [and  proof 

of  due  service  of  the  notice  of  this  motion],  and  on  motion  of 

said  J P. . . .  ,  of  counsel  for  defendant,  and  after  hearing 

G H ,  of  counsel  for  plaintiff  [or,  no  one  appearing], 

in  opposition : 

ORDERED,  that  the  plaintiff's  complaint  in  this  action  be 

dismissed  [as  against  the  defendant  T Z ],  with  costs, 

in  favor  of  the  said  defendant,  but  without  prejudice  to  a  new 
action  by,  etc.;*  and  that  a  judgment  be  entered  accordingly; 

and  that  the  plaintiff  pay  to  said  defendant dollars, 

costs  of  this  motion. 

By  the  Court: 

0 P.... ,  Judge. 

2033.  The  same,  unless  plaintiff  serve  summons  within  a  speci- 

fied time. 

[Add  to  the  above] :  unless  the  plaintiffs  shaU,  within  twenty 
days  after  the  service  of  this  order  on  them  or  their  attorney, 

serve  the  summons  on  said  W X and  pay  to  the  defend^ 

ant  Y Z the  said  motion  costs  and  in  case  of  the  making 

of  such  service  and  the  filling  of  due  proof  thereof  and  the  pay- 
ment of  said  costs  then  said  motion  is  denied, 

2034.  Judginent  of  dismissal  for  failure  to  serve  complaint. 
[Title.]  [Caption  as  in  Form  7.] 

This  action  paving  been  commenced  by  the  service  of  the  sum- 
mons without  a  copy  of  the  complaint  upon  the  defendant,  and 

the  said  defendant  having  on  the day  of ,  19 . .  , 

served  upon  the  plaintiff's  attorney  a  notice  of  appearance  and 
demanded  a  copy  of  the  complaint,  and  due  proof  having  been 
given  to  the  court  of  such  notice  and  demand,  and  that  no  copy 
i  of  the  complaint  has  been  served  [and  the  court  having  made 
'  an  order  that  unless  plaintiff,  within  twenty  days  from  service 
of  such  order,  serve  a  copy  of  s^d  complaint,  this  action  would 
be  dismissed;  and  due  proof  being  produced  by  the  affidavit  of 
M N. . . .  that  said  order  was  served  on  the  plaiatiff 's  attor- 
ney, on  the  ....  day  of ,  and  that  no  copy  of  the  com- 
plaint has  been  served,  although  more  than  twenty  days  have 
elapsed],  now,  on  motion  of  M N for  the  defendant: 

*  II  the  dismissal  be  upon  mere      of  a  new  action  by  the  proper  par- 
formal    objections    it    should    be      Ues. 
without  prejudice  to  the  bringing 
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IT  IS  ADJUDGED,  that  the  complaint  be  dismissed  for  want 
of  service  of  a  copy  thereof,  and  that  the  defendant  recover  of 

the  plaintiff dollars,  his  costs  of  the  action  [or,  the 

costs  of  this  action  taxed  at '  dollars] . 

By  the  Court: 

■0....  P..., ,  Judge. 

2035.  Judgment  of  dismissal,  general  fomL 

[Title.]                                                     [Caption  as  in  Form  7.] 
This  action  having  been  commenced  by  the  service  of  sum- 
mons on  the  defendant  T. . . .  Z. . . .  on  the  ....  day  of , 

19 * ;  and  this  court  by  order  dated  the  ....  day  of , 

19 . .  ,  having  ordered  that  the  same  be  dismissed  for  the  reason 
[here  state  reason]  [if  the  order  contained  provision  allowing 
plaintiff  to  make  service  and  avoid  dismissal  set  out  the  terms 
thereof  in  full] . 

And  it  having  been  made  to  appear  to  the  court  by  the  affi- 
davit of  J K that  the  plaintiff  has  not  [here  negative 

performance  of  conditions]. 

IT  IS  ADJUDGED  that  the  complaint  in  this  action  be  and 
is  hereby  dismissed,  and  that  the  defendant  recover  of  the  plaint- 
iff his  costs  of  action  taxed  at dollars. 

By  the  Court: 

0 P ,  Judge. 

2036.  Judgment  of  dismissal  on  plaintiff's  own  motion. 

[As  in  last  preceding  form  to  the  *]  and  the  said  action  hav- 
ing come  on  for  trial  on  the day  of ,  19 . .  ,  and  the 

plaintiff  having  moved  to  dismiss  the  same  for  the  reason  that 
[state  grounds]. 

IT  IS  ADJUDGED  [as  in  last  preceding  form], 

2037.  Judgment  of  dismissal  of  appeal  from  justice  court  for 

ifailure  to  bring  to  trial  within  two  terms  (Wis.  Stats. 
1898  sec.  3766). 

[Title.]  [Caption  as  in  Form  7.] 

It  appearing  to  the  court  that  this  action  was  commenced  in 
justice  court  [recite  proceedings  as  in  Form  2030  showing  statu- 
tory ground  for  dismissal] . 

IT  IS  ORDERED  and  adjudged  that  the  appeal  herein  be  and 
the  same  is  hereby  dismissed  and  that  the  defendant  recover  his 

costs  taxed  at dollars. 

By  the  Court: 

0....  P....  ,  Judge. 


CHAPTER  OXLHI. 
JUDGMENT  BY  DEFAULT  TAKEN  BEFORE  THE  CLERK. 


2038.  Notice    of     assessment    ot 

amount  of  recovery. 

2039.  Affidavit  of  no  answer. 

2040.  Judgment    on    default   after 

personal  service. 

2041.  Judgment,    where   the    com- 

plaint   was    served    with 
the  summons. 
■2042.  Notice    of    application    for 
judgment,   part  of  plaint- 


2043. 
2044. 


2045. 


2046. 


iff's  claim  admitted' by  the 
answer. 

Judgment  thereon. 

Order  requiring  payment  by 
defendant  of  that  part  of 
plaintiff's  claim  admitted 
by  the  answer. 

Statement  admitting  coun- 
ter-claim. 

Judgment  thereon 


2038.  Notice  of  assessment  of  amount  of  recovery.^ 

[Title.] 

TAKE  NOTICE,  that  the  amoimt  due  to  the  plaintiff  upon 
the  instrument  mentioned  in  the  complaint,  wiU  be  assessed  [or, 
if  the  action  is  not  on  a  written  instrument  for  the  payment  of 
money  only,  that  the  amount  which  the  plaintiff  is  entitled  to 
recover  in  this  action  will  be  ascertained] ,  and  his  costs  and  dis- 
bursements, the  items  whereof  are  herewith  stated,  will  be  ad- 
justed by  the  clerk  of ,  at  his  office,  in ,  on  the 

....  day  of ,  19 . .  ,  at o'clock  in  the noon 

[Date.] 

G....  H...., 
Plaintiff's  Attorney. 
[Address  to  defendant's  attorney.] 

2039.  AfSdavit  of  no  answer. 

[Title.] 
[Venue.] 

G. . . .  H. . . .  being  duly  sworn  says  he  is  the  attorney  [or 
one  of  the  attorneys]  for  A. . . .  B the  plaintiff  in  the  above 


1  This  notice  is  only  necessary 
where  the  complaint  is  not  veri- 
fied and  the-  defendant  has  ap- 
peared in  the  action.  Wis.  Stats. 
1898  sec.  2891  subd.  1.  It  is  un- 
necessary in  Minnesota  and  Iowa. 
Minn.  Rev.  Laws  1905  sec.  4133 
subd.  1;  Iowa  Code  sees.  3733, 
3788,  3789,  3791.  In  North  Dakota 
and  South  Dakota  judgment  is  en- 


tered by  the  clerk  in  such  cases, 
upon  order  of  the  court  or  the 
judge  thereof.  N.  Dak.  Rev.  Codes 
sees.  5413,  5479;'  S.  Dak.  Rev. 
Codes  C.  P.  sees.  237-309.  In  Ne- 
braska the  damages  are  assessed 
by  the  court  or  referred,  or  ascer- 
tained by  a  jury  as  the  court  di- 
rects. Cobbey's  Ann.  Stats,  of 
Nebr.  sec.  1422. 


1241 


Forms  2040,  2041  1242  [Chapter  CXLIII. 

entitled  action;  that  the  summons  [and  complaint]  in  this  action 
were  duly  and  personally  served  on  the  defendant  C . . . .  D . . . . 

on  the day  of ,  19. .  ,  as  appears  from  the  sheriff's 

return  of  service  indorsed  upon  the  summons  herein;  that  no 
answer,  demurrer  [or  notice  of  appearance]  has  been  served 
upon  or  received  by  the  plaintiff's  attorneys  in  said  action  and 
that  the  time  for  answering  has  fully  expired. 

G....  H.... 
[Jurat.] 

[Proof  of  service  or  notice  of  appearance  must  he  on  file.] 

2040.  Judgment  on  default  after  personal  service. 

[Title.]  [Caption  as  in  Form  7.  J 

The  summons  herein  having  been  personally  served  on  the 

defendant  Y. . . .  Z. . . .  ,  on  the day  of ,  19. .  ,  and 

he  not  having  demanded  a  copy  of  the  complaint  [or,  having  ap- 
peared by  J. . . .  K. . . .  ,  his  attorney,  and  demanded  a  copy  of 
the  complaint,  and  the  same  having  been  served  on  said  J . . . . 

K ],  and  *  no  answer  or  demurrer  having  been  served  on  the 

plaintiff's  attorney  [and  the  clerk  having  assessed  the  amount 
due]  ;  now  on  motion  of  G. . . .  H. . . .  ,  the  plaintiff's  attorney: 

ADJUDGED,  that  the  plaintiff  A B do  recover  of 

the    defendant    Y. . . .    Z dollars    [stating    the 

amount,  and  interest,  if  any,  mentioned  in  the  summons,  or  as- 
sessed hy  the  clerk] ,  together  with dollars  costs  and  dis- 
bursements, amounting  in  the  whole  to dollars.^ 

[If  the  action  is  against  several  defendants  jointly  indebted 
upon  contract,  and  only  a  part  of  them  were  served,  add]  :  But 
this  judgment  can  be  enforced  only  against  the  joint  property 
of  all  the  defendants  herein,  and  the  separate  property  of  ths* 
said  defendants  [naming  them],  who  were  served  as  aforesaid 
[and,  if  they  are  subject  to  arrest],  and  against  the  persons  of 
the  said  last  named  defendants.' 

L M ,  Clerk.  - 

2041.  Judgment,  where  the  complaint  was  served  with  the 

sunmions. 

[Title.] 

The  summons,  and  a  copy  of  the  complaint  herein,  having- 
been  personally  served  on  the  defendant  Y Z more  than 

2  Wis.  Stats.  1898  sec.  2891  subd.  1;  Minn.  Rev.  Laws  1905  sec  4282 
1;  Minn.  Rev.  Laws  1905  sec.  4133  subd.  1;  N.  Dak.  Rev.  Codes  sec 
subd.  1.  5261  subd.  1;  S.  Dak.  Rev.  Code  C- 

3  Wis.  Stats.  1898  sec.  2884  subd.  P.  sec.  113  subd.  1. 
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twenty  days  before  this  date,  and  [continuing  as  in  preceding 
form  from  the  *]. 

2042.  Nptice  of  application  for  judgment,  part  of  plaintiff's 

claim  admitted  by  the  answer.* 

[Title.] 

TAKE  NOTICE  that  upon  the  complaint  and  answer  hereto- 
fore served  herein  the  undersigned  will  apply  to  L M 

clerk  of  the court  of county  at  his  office  in  the 

city  of on  the day  of ,  19 . .  ,  at  10  o'clock 

A.  M.  of  that  day,  for  the  entry  of  judgment  for  the  sum  of 

dollars,  being  the  amount  of  the  plaintiffs  claim  herein 

which-  is  admitted  by  said  answer  [or  being  the  amount  of  plaint- 
iff's claim  herein  after  deducting  the  amount  of  the  defendant's 
counter-claim  set  forth  in  his  answer]. 
[Date.] 

Gr.  . .  .    M,  • .  •  ) 

Plaintiff's  Attorney. 
[Address.] 

2043.  Judgment  thereon." 

[Title.] 

This  action  having  been  commenced  by  personal  service  upon 
the  defendant  of  the  summons  and  complaint  and  the  said  de- 
fendant having  answered  to  said  complaint  admitting  the  sum 

of dollars  to  be  due  the  plaintiff  upon  the  demand  set 

forth  in  said  complaint,  *  and  the  said  plaintiff  having  given 
due  notice  to  the  defendant  of  application  for  judgment  for  the 
amount  so  admitted, 

IT  IS  ADJUDGED  that  the  plaintiff  recover  of  the  defend- 
ant the  said  sum  of dollars,  with  coststaxed  at 

dollars. 

L....  M....,  Clerk. 

2044.  Order  req-uiring  payment  by  defendant  of  that  part  of 

plaintiff's  clatm  admitted  by  the  an&wer.^ 
[Proceed  as  in  last  preceding  form  to  the  *]  and  the  plaintiff 
having  duly  moved,  upon  the  pleadings,  that  the  defendant  be 
required  to  satisfy  that  part  of  plaintiff's  claim  so  admitted  be- 

*Wis.     Stats.     1898    sec.     2892.  court   upon    motion.     Wis.    Stats. 

This  section  is  valid.    Lathrop  v.  1898  sec.   2892;    Sellers  v.   Union 

Snyder,  17  Wis.  110.  L.  Co.,  36  Wis.  398;  Buffalo  B.  W. 

e  See  note  4.  Co.   v.   Phillips,   64   Wis.   338;    N. 

6  This  is  not  a  judgment  but  an  Dak.  Rev.  Codes  sec  5411;  S.  Dak. 

order  and  must  be  made  by  the  Reiv.  Code  C.  P.  sec.  235. 
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fore  proceeding  to  the  trial  of  the  issues  raised  by  the  answer, 

after  hearing  G H for  the  plaintiff  and  J. . . .  K. . . . 

for  the  defendant, 

IT  IS  ORDERED  that  said  defendant  within days  from 

service  upon  him  of  a  copy  of  this  order  do  pay  and  satisfy  that 
part  of  the  plaintiff's  claim  so  admitted,  to-wit,  the  sum  of 

dollars. 

By  the  Court: 

0 P Judge. 

2045.  Statement  admitting  counter-claim.^ 

[Title.] 

The  plaintiff  in  this  action  hereby  admits  the  counter-claim 
in  the  defendant's  answer,  and  consents  that  the  same,  amount- 
ing to  [here  state  amount,  with  interest,  if  any],  be  deducted 
from  the  amount  demanded  in  the  complaint. 
[Date.] 

G....  H...., 
Plaintiff's  Attorney. 

[In  Minnesota  add  affidavit  stating  amount  of  plaintiff's  costs 
and  disbursements.] 

2046.  Judgment  thereon.' 

[Title  of  the  cause.] 

The  plaintiff  having  filed  with  the  clerk  a  statement,  admit- 
ting the  counter-claim  contained  in  the  answer  of  the  defendant 
[or,  defendants,  naming  them],  [together  with  an  affidavit  of  his 
costs  and  disbursements]  now,  on  motion  of  L. ., .  M ,  coun- 
sel for  the  plaintiff, 

IT  IS  ADJUDGED,  that  the  plaintiff  recover  of  the  defend- 
ant [or,  defendants,  naming  them]   dollars,  being  the 

excess  of  the  plaintiff's  claim  over  the  said  counter-claim,  with 

dollars  costs  of  the  action,  making  together 

dollars. 

1  Minn.  Gen.  Stats.  1894  sec.  5413  subd.  1;  S.  Dak.  Rev.  Codes 
5354;    N.    Dak.    Rev.    Codes   sec      C.  P.  237  subd.  1. 

8  See  note  7. 


CHAPTER  CXLIV. 


JUDGMENTS  BY  DEFAULT  ON  APPLICATION  TO  THE' 

COUET. 


2047.  Notice  of  application  In  or- 
dinary case. 

Order  for  judgment  and,  for 
reference  or  assessment  of 
damages  by  jury  in  ordi- 
nary case. 
2049.  Order  of  reference  to  take 
an  account. 

Judgment  th'ereon. 

Affidavit  of  default  in  case 
of  service  by  publication. 

Undertaking  for  restitution, 
in  case  of  substituted 
service. 


2048. 


2050. 
2051. 

2052. 


2053. 


2054. 

2055. 
2056. 


2057. 


2058. 


Order  of  reference  to  take- 
proofs,  service  by  publica- 
tion. 

Judgment,  service  by  publi- 
cation. 

Affidavit  of  no  reply. 

Notice  of  motion  for  judg- 
ment for  defendant  on 
failure  to  reply  to  coun- 
tei^claim. 

Order  for  judgment  for  want 
of  reply. 

Judgment  thereon. 


2047.  Notice  of  application  in  ordinary  case.^ 

[Title.] 

TAKE  NOTICE,  that  the  plaintiflf  wiH  apply  to  this  court,  at 

a  term  to  be  held  at in  the  city  of ,  on  the 

day  of ,  19. .  ,  at o'clock  in  the lioon,  or  as- 
soon  thereafter  as  counsel  may  be  heard,  *  for  the  relief  de- 
manded in  the  complaint. 
[Date.] 

G H....  , 

Plaintiff's  Attorney. 
[Address  to  defendant's  attorney.] 

[Proof  of  service  of  summons  or  notice  of  appearance  must 
he  on  fie.] 

[Affidavit  of  no  answer,  as  in  Form  2039.] 

2048.  Order  for  judgment  and  for  reference  or  assessment  of 

damages  by  jury  in  ordinary  case. 
[Title.] 

This  action  having  come  on  for  trial  at  this term  of  said 

court  on  the  ....  day  of ,  19 . .  ,  and  due  proof  having 


1  To  be  served  on  any  defendant 
•who  has  appeared  In  the  action. 
Wis.  Stats.  1898  sec.  2891  subd.  2; 
Minn.  Rev.  Laws  1905  sec   4133 


subd.  2;  N.  Dak.  Rev.  Codes  sec. 
5413  subd.  2;  S.  Dak.  Rev.  Codes- 
C.  P.  sec  237  subd.  2. 
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been  made  and  filed  showing  personal  service  of  the  summons 
and  complaint  herein  upon  the  defendants  and  each  of  them 
more  than  twenty  days  since,  and  that  no  answer  or  demurrer 
has  been  received  from  any  of  the  said  defendants  [and,  if  any 
defendants  have  appeared,  proof  having  'been  made  of  due  serv- 
ice of  notice  of  application  for  judgment  upon  T. . . .  Z. . . ., 
who  has  appeared  in  said  action],  *  now  on  motion  of  G. . . . 
H . . . .  attorney  for  the  plaintiff  it  is 

ORDERED  that  the  plaintiff  have  judgment  a,gainst  the  de- 
fendant for  the  damages  sustained  on  account  of  the  cause  of 
action  set  forth  in  the  complaint  with  costs  [in  replevin  add] 
and  that  he  recover  the  possession  of  the  personal  property  de- 
scribed in  the  complaint  or  the  value  thereof  in  ease  a  delivery 
can  not  be  had, 

And  further  ordered  that  it  be  referred  to  R F ,  Esq., 

of **  to  take  proof  of  the  demand  alleged  in  the  com- 
plaint [or  specify  the  particular  inquiry  to  he  made]  and  to  ex- 
amine the  plaintiff  or  his  agent  on  oath  respecting  any  pay- 
ments that  have  been  itiade  to  the  plaintiff,  or  his  agent  for  his 
use,  and  to  report  to  the  court  with  all  convenient  speed. 

[Or:  Ordered  that  the  damages  sustained  by  the  plaintiff  by 
reason  of  the  matters  alleged  in  the  complaint  be  assessed  by  a 
jury  under  the  direction  of  the  court.] 

By  the  Court: 

O P ,  Judge. 

2049.  Order  df  reference  to  take  an  account. 

[As  in  last  preceding  form,  substituting  after  the  **]  :  to  take 
an  account  of  the  partnership  transactions  referred  to  in  the 
complaint ;  and  the  parties  are  hereby  required  to  produce  bef  or^ 
said  referee,  upon  oath,  all  the  books,  papers,  deeds,  and  other 
writings  in  their  custody  or  control  relating  to  the  same,  and 
shall  be  examined  upon  interrogatories,  or  otherwise,  as  the  said 
referee  shall  direct  [add  any  other  directions,  if  necessary]. 
And  said  referee  is  further  directed  to  make  report  to  the  court 
with  all  convenient  speed. 

2050.  Judgment  thereon. 

[Title.] 

[As  in  Form  2048  substituting  after  the  *] :  and  the  damages 
sustained  by  the  plaintiff  by  reason  of  the  matters  alleged  in  the 
complaint  having  been  assessed  by  a  referee  appointed  by  the 
court  [or,  by  a  jury  under  the  direction  of  the  court  or  by  the 
court,  the  plaintiff  having  waived  assessment  by  a  jury],  now, 
on  motion  of  M N for  the  plaintiff. 
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IT  IS  ADJUDGED,  that  the  plaintiff  recover  of  the  defend- 
ant [or,  defendants,  naming  them]  dollars,  the  dam- 
ages thus  assessed,  with dollars  costs  of  the  action,  mak- 
ing together dollars. 

By  the  Court: 

0 P ,  Clerk. 

2051.    Affidavit  oi  default  in  case  of  service  by  publication.* 

[Title.] 

[Venue.] 

G. ...  H. . . .  being  duly  sworn  says  that  he  is  the  attorney 
for  the  plaintiff  in  this  action  and, 

I.  That  on  the day  of ,  19. .  ,  an  order  was  duly 

made  herein  for  service  of  the  summons  upon  the  defendant 
Y Z by  publication,  which  order  is  on  file  in  this  action. 

II.  That  the  summons  and  complaint  were,  on  the day 

of ,  19 . .  ,  duly  filed  in  the  office  of  the  clerk  of 

in.  That  the  summons  herein  was  duly  sSi^red  by  publica- 
tion, and  by  mailing  the  same  with  a  copy  of  the  complaint  in 
all  respects  in  compliance  with  the  terms  of  said  order  of  publi- 
cation, as  appears  by  the  affidavits  of  0. . . .  P and  Q 

R. . . .  annexed;  that  said  service  was  completed  on  the  ....  day 

of ,  19 . .  ,  but  that  no  answer  or  demurrer  herein  by  said 

defendant  has  been  served  on  the  plaintiff's  attorney,  and ^aid 
defendant  has  not  appeared  in  the  action ;  and  that  the  time  for 
answering  said  Complaint  or  appearing  in  said  action  has  fully 
expired. 

[Or  in  case  of  personal  service  outside  of  the  state  insert  as 
follows:  III.  That  on  the  ....  day  of ,  19. .  ,  said  sum- 
mons and  complaint  were  personally  served  on  said  defiendant 

pursuant  to  the  terms  of  said  order  of  publication  at in 

the  state  of as  appears  by  the  affidavit  of  L. . . .  M. . . . 

annexed  hereto,  but  th&t  no  answer  or  demurrer,  etc.,  as  above.] 

IV.    Deponent  further  says,  that  on  the day  of , 

19 . .  ,  an  attachment  against  the  property  of  Said was 

duly  issued  in  this  action,  and  delivered  to  the  sheriff  of 

county,  by  whom  the  same  was,  on  the day  of ,  19 . .  , 

at ,  levied  on  property  belonging  to  the  said  defendant, 

whereof  the  following  is  a  description  [insert  a  specific  descrip- 
tion of  the  property]  ;  and  that  the  value  of  said  property  is 
doUars. 

2  Wis.  Stats.  1898  sec.  2891  subd.      5413  suM.  S;  S.  Dak.  Rev.  Codes 
3 ;  Minn.  Rev.  Laws  1905  sec.  4133      C.  P.  sec.  237  subd.  3. 
subd.  4;  N.  Dak.  Rev.  Codes  sec. 
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V.  Deponent  further  says  that  said  defendant  is  [or,  is  not» 
as  the  case  may  ie]  a  resident  of  this  state. 

G....  H... 
[Jurat.] 

[Attach  affidavits  showing  due  publication  and  mailing  of  per- 
sonal service  outside  of  the  state  using  forms  159  and  160  or 
161]. 

2052.  Undertaking  for  restitution,  in  case  of  substituted  serv- 

ice.* 

[Title.] 

"Whereas,  in  this  action,  in  which  service  of  the  summons  upon 
the  defendant  T. . . .  Z. . . .  was  made  by  publication  [or  if  by 
personal  service  outside  the  state,  or  other  form  of  substituted 
service,  recite  the  fact]  the  plaintiff  is  about  to  apply  to  the 
court  for  judgment  upon  failure  of  the  defendant  to  answer : 

NOW,  THBEEFORB,  we,  M. . . .  N. . . .  ,  of  No , 

street,  in  the  village  of ,  merchant,  and  0 P 

[stating,  in  the  same  way,  his  residence  and  occupation,  defi- 
nitely], do  hereby,  pursuant  to  the  statute,  undertake  that  said 

A B ,  the  plaintiff,  will  abide  the  order  of  the  court 

touching  the  restitution  of  any  estate  or  effects  which  may  be  di- 
rected by  such  judgment  to  be  transferred  or  delivered,  or  the 
restitution  of  any  money  that  may  be  collected  under  or  by  virtue 
of  such  judgment,  in  case  the  defendant  or  his  representatives- 
shall  apply  and  be  admitted  to  defend  the  action,  and  shall  suc- 
ceed in  such  defense. 
[Date.]  [Signature.] 

[Add  justification  as  in  Form  190,  and  approval,  which  may 
he  as  follows] : 

I  hereby  approve  the  above  undertaking  and  the  sufficiency  of 
the  sureties  therein  named. 
[Date.]  Q R ,  Judge. 

2053.  Order  of  reference  to  take  proofs,  service  by  publica- 

tion. 

[Title.]  [Caption  as  in  Form  7.] 

Upon  the  summons  and  complaint  herein,  and  the  affidavit  of 

G H dated  the   day  of   ,  19. .  ,  setting 

forth  the  proceedings  had  [and  on  motion  of  G H for 

the  plaintiff] : 

ORDERED,  that  it  be  referred  to  R F ,  Esq.,  of 

,  counsellor-at-law,  to  take  proof  of  the  demand  alleged 

»  See  note  2. 
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in  the  complaint  [or  specify  particular  inquiry],  and  to  examine 
the  plaintiff,  or  his  agent,  on  oath,  respecting  any  pajnnents  that 
have  been  made  to  him,  said  plaintiff,  or  to  any  one,  for  his  use, 
and  to  report  to  the  court  with  all  convenient  speed. 

By  the  Court: 

0 P .Judge. 

2054.    Judgment,  service  by  publication. 

[Title.]  [Caption  as  in  Form  7.] 

The  summons  and  complaint  in  this  action  having  been  filed 

in  the  office  of  the  clerk  of  this  court,  on  the day  of , 

19. .  ,  and,  the  defendant  T. . . .  Z being  a  foreign  corpora- 
tion, having  property  within  this  state  [or  state  other  statutory 
ground  for  service  by  publication],  service  of  the  summons  upon 
such  defendant  by  publication  having  been  ordered,  and,  pur- 
suant to  said  order,  the  summons  having  been  duly  published 
in  the  . . . .  ,   ....   and  the  . . . .  ,  once  in  each  week  for  .... 

successive  weeks  commencing  on  the  ....  day  of ,  19 . . ; 

and  a  copy  of  the  summons  and  complaint  having  been  duly 
mailed  to  [or,  having  been  thereafter  personally  served  on]  said 

defendant  Y Z. . . .    [addressed  to  their  president  M.... 

N. . . .  ,  at ]  [if  there  are  other  defendants  who  were  per- 
sonally served,  or  who  have  appeared,  here  state  the  proceedings 
as  to  them]  and  no  answer  or  demurrer  having  been  served  on 
the  plaintiff's  attorney,  and  the  defendant  having  failed  to  ap- 
pear, and  an  attachment  having  been  issued  against,  and  levied 
upon-  property  belonging  to  the  defendant  Y. . . .  Z. . . .  ,  and 
proof  thereof  made  by  the  affidavit  of  G. . . .  H. . . . ;  and  the  de- 
fendant W X being  a  resident  of  this  state,  the  plaint- 
iff having  now  in  court  made  proof  of  the  demand  mentioned 
in  the  complaint  [or,  if  the  defendant  is  a  non-resident,  the  de- 
fendant being  not  a  resident  of  this  state,  the  plaintiff  having; 
now  in  court  made  proof  of  the  demand  mentioned  in  the  com- 
plaint], and  [G. . . .  H. . . .  ,  the  agent  of]  the  plaintiff  having 
now  in  court  been  examined  on  oath  respecting  any  pajmaents 
that  have  been  made  to  the  plaintiff,  or  to  any  one  to  his  use, 
on  account  of  such  demand,  whereby  it  appears  that  no  such 
payments  have  been  made  [or,  if  any  were  made,  state  the 
amount] ;  and  the  plaintiff  having  produced  an  undertaking 
with  two  sureties,  approved  by  the  court,  that  he  will  make  resti- 
tution according  to  the  requirement  of  subd.  3  of  section  2891  of 
the  Wisconsin  statutes  of  1898  [or  otherwise  state  the  section  ac- 
cording to  the  fact] . 

Now,  on  motion  of  G. . . .   H. . . .  ,  plaintiff's  attorney,  it  is. 
ADJUDGED  that  the  plaintiff  recover  against  the  defendant. 
79 
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Y Z the  sum  of dollars,  together  with  his  costs 

and  disbursements  taxed  at dollars. 

By  the  Court: 

0. .. .  P. .. . ,  judge. 

2055.  Affidavit  of  no  reply.* 
[Title.] 

[Venue.] 

J K being  duly  sworn,  says  that  he  is  the  defendant's 

attorney  in  this  action.     That  the  answer  herein  was  served  on 

the  plaintiff's  attorney  on  the  ....  day  of ,  19. . ;  and 

that  no  copy  of  any  reply  or  demurrer  thereto  has  been  served 
on  deponent. 

J. . . .  K.. . . . 
[Jurat.] 

2056.  Notice  of  motion  for  judgement  for  defendant  on  failure 

to  reply  to  counter-claim. 

[Commencement  as  in  Form  2047  to  the  *  and  continuing] : 
for  an  order  that  for  want  of  a  reply  or  demurrer  on  the  part 
of  the  plaintiff  to  the  defendant's  counter-claim,  the  said  defend- 
ant have  judgment  against  the  plaintiff  for dollars  [or, 

pursuant  to  the  prayer  of  the  answer  of  said  defendant],  with 
costs  of  the  action  and  of  this  motion,  and  for  such  other  relief 
as  may  be  just. 

[Date.]  J K , 

Defendant's  Attorney. 
[Address.] 

2057.  Order  for  judgment  for  want  of  reply. 

[Title.]  [Caption  as  in  Form  7.]^ 

The  defendant's  answer  herein,  setting  up  a  counter-claim, 
having  been  duly  served  on  the  plaintiff  more  than  twenty  days 
since,  and  no  reply  or  demurrer  having  been  interposed  by  the 
plaintiff : 

ORDERED,  that  judgment  be  entered  herein  in  favor  of  the 
above-named  defendant  against  the  above-named  plaintiff  for 
the  sum  of dollars  [or  state  other  relief  sought],  be- 
sides the  costs  and  disbursements  of  this  action,  together  with 
ten  dollars  costs  of  this  motion. 

[Or  in  case  reference,  or  assessment  of  damages  by  a  jury  is 
necessary]  :  ORDERED  [continue  as  in  Form  2048  making  ap- 
propriate changes  of  names  of  parties] . 

4  Wis.    Stats.    1898    sec.    2662;       Codes    sec.    5278;    S.    Dai.    Rev. 
Minn.  Rev.  Laws  1905  sec.  4135;       Codes  C.  P.  sec.  131. 
Iowa  Code  sec.  3788;  N.  Dak.  Rev. 
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2058.    Judgment  thereon." 

[Title.]  [Caption  as  in  Form  7.] 

The  defendant  in  this  action,  having  duly  served  his  answer 

on  the  ....  day  of last,  setting  up  a  counter-claim  to 

the  plaintiff's  cause  of  action,  and  the  plaintifE  having  failed  to 
reply  or  demur  thereto,  now,  on  motion  of  M N for  de- 
fendant : 

IT  IS  ADJUDGED,  that  said  defendant  recover  of  the  said 

plaintiff  the  sum  of doUars  together  with  his  costs  and 

disbursements  herein  taxed  at dollars  amounting  in  all 

to  the  sum  of doUars. 

[Or  in  case  of  reference  or  assessment  of  damages  hy  a  jury, 
follow  Form  2050.] 

By  the  Court: 

0 P ,  Clerk, 

s  See  note  4. 


CHAPTER   OXLV. 

JUDGMENTS  AND  FURTHER  PROCEEDINGS  IN  MORT- 
GAGE FORECLOSURE  ACTIONS. 


2059.  Affidavit  of  default  in  mort- 

gage foreclosure. 

2060.  Order  of  reference,  general 

form,  amount  all  due,  no 
infant  or  absent  defend- 
ants (Wisconsin). 

2061.  The   same,    infant   and    ab- 

sentee defendants, 
amounts  not  all  due  (Wis- 
consin). 

2062.  Referee's  report,  amount  all 

due. 

2063.  Schedule  A,  to  be  annexed 

to  foregoing  report. 

2064.  Schedule  B,  to  be  attached 

to  foregoing  report. 

2065.  Referee's  report,  amount  not 

all  due. 

2066.  Foreclosure  judgment  on  de- 

fault after  reference, 
amount  all  due  (Wiscon- 
sin). 

2067.  Foreclosure  judgment  on  de- 

fault, where  proofs  are 
taken  by  the  court  with- 
out reference  (Wiscon- 
sin). 

2068.  Foreclosure  judgment  on  de- 

fault after  reference, 
amount  not  all  due  (Wis- 
consin). 

2069.  Findings   in   foreclosure   ac- 

tion where  part  of  the  de- 
fendants defend  and  oth- 
ers make  default  (Wis- 
consin). 

2070.  Judgment      of      foreclosure 

where  contested  issues 
were  tried  by  court  with- 
out reference '  (Wiscon- 
sin). 

2071.  Notice    of    sheriff's    or    ref- 

eree's sale  in  foreclosure. 


2072. 
2073. 

2074. 
2075. 
2076. 
2077. 
2078. 

2079. 

2080. 
2081. 

2082. 
2083. 

2084. 
2085. 
2086. 


Sheriff's  report  of  sale  in 
foreclosure  (Wisconsin). 

Order  confirming  report  of 
foreclosure  sale  (Wiscon- 
sin). 

Sheriff's  deed  on  foreclosure 
sale  (Wisconsin). 

Foreclosure  judgment  (Min- 
nesota). 

Notice  of  sheriff's  sale  in 
foreclosure  (Minnesota). 

Report  of  foreclosure  sale 
(Minnesota). 

Sheriff's  certificate  of  sale 
on  foreclosure  by  action 
(Minnesota). 

Notice  of  redemption,  to 
sheriff  by  redemptioner 
(Minnesota,  North  Dakota 
and  South  Dakota). 

Sheriff's  certificate  of  re- 
demption in  foreclosure 
(Minnesota). 

Certificate  by  owner  of  cer- 
tificate of  sale,  of  redenil)- 
tion  in  foreclosure  (Min- 
nesota). 

Judgment  of  foreclosure  and 
sale  (North  Dakota  and' 
South  Dakota). 

Special  execution  on  fore- 
closure of  mortgage 
(North  Dakota  and  South 
Dakota) . 

Notice  of  foreclosure  sale 
(North  Dakota  and  South 
Dakota) . 

Sheriff's  certificate  of  sale 
(North  Dakota  and  South 
Dakota) . 

Sheriff's  report  of  foreclo- 
sure sale  (North  Dakotat. 
and  South  Dakota). 
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2087.  Order  coaflrming  sheriff's  re- 

port of  sale  (North  Da- 
kota and  South  Dakota). 

2088.  Sheriff's    certificate    of    re- 

demption (North  Dakota 
and  South  Dalwta). 

2089.  Sheriff's  deed  on  foreclosure 

by  action  (North  Dakota 
and  South  Dakota). 

2090.  Judgment  of  foreclosure  and 

sale  (Nebraska). 

2091.  The   same,    -where    a   subse- 

quent mortgagee  is  made 
defendant  and  his  rights 
are  determined  (Ne- 
braska) . 

2092.  The  same,  where  part  only 

of  the  debt  is  due  and  the 
premises  can  be  sold  in 
parcels  (Nebraska). 

•9nQ9  The  same,  where  the  whole 
property  is  to  be  sold  to- 
gether (Nebraska). 

2094.  Return  of  foreclosure  sale 
and  order  of  confirmation 
(Nebraska). 


2095.  Judgment  of  foreclosure  and 

sale  (Iowa). 

2096.  Affidavit  for  taxation  of  stip- 

ulated attorney's  fee 
(Iowa). 

2097.  Special  execution  in  foreclo- 

sure (Iowa). 

2098.  Sheriff's    certificate    of   sale 

(Iowa). 

2099.  Affidavit   on    motion   to   set 

aside'  foreclosure  sale. 

2100.  Order  setting  aside  sale  and 

ordering  resale. 

2101.  Bond  given  as  a  condition 

of  resale  in  foreclosure. 

2102.  Affidavit  on  motion  to  com- 

pel purchaser  to  complete 
his  purchase. 

2103.  Order  compelling  purchaser 

to  complete  his  purchase. 

2104.  Affidavit  of  purchaser  seek- 

ing to  be  discharged  from 
his  purchase. 

2105.  Order  discharging  purchaser 

and  ordering  resale. 


2059.    Affidavit  of  default  in  mortgage  foreclosure. 

[Title.] 
[Venue.] 

G. . . .  H being  duly  sworn  says  lie  is  the  attorney  for  the 

plaintiff  in  this  action;  that  the  summons  and  complaint  in  this 

action  were  duly  and  personally  served  on  the  defendant,  C 

D . . . .  ,  on  the day  of ,  19 . .  ,  and  the  summons  and 

notice  of  object  of  action  herein  were  duly  and  personally  served 

on  the  ....   day  of  ,  19 . .  ,  on  the  defendants,  E 

F. . . .  and  W. . . .  X. . . .  ,  as  appears  by  the  sheriff's  return 
of  service  duly  indorsed  on  the  summons  and  now  on  file] ;  *  that 
the  time  for  answering  said  complaint  has  expired,  and  that  no 
■answer  or  demurrer  herein  has  been  served  on,  or  received  by, 
the  plaintiff's  attorney,  by,  or  from,  any  of  said  defendants, 
and  that  none  of  said  defendants  have  in  any  manner  appeared 
in  this  action,  and  that  none  of  said  defendants  are  infanta  or 
absentees. 

[Or  in  case  of  absent  defendants  served  by  publication,  or 
infant  defendants,  proceed  as  follows  after  the  *]  that  the  sum- 
mons and  complaint  herein  have  been  duly  served  on  the  de- 
fendant W. . . .  X. . . .  ,  more  than  twenty  daj's  since,  by  publi- 
cation and  mailing,  as  appears  by  the  affidavits  of  0 ... .  P . . . . 
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and  Q R annexed,  and  the  summons  and  notice  of  ob^ 

ject  of  action  have  been  duly  served  upon  the  defendant  T. . . . 
Z. . . .  ,  more  than  twenty  days  since,  by  publication  and  mailing, 
as  appears  by  the  affidavit  of  0 P ,  annexed; 

That  none  of  the  said  defendants  have  [appeared  or]  put  in 

an  answer  or  demurrer  [except  the  defendant  C D who 

has  appeared  but  served  no  answer  or  demurrer]  and  there  are 

no  infant  defendants  [except  the  defendant  L. . . .  M ,  who 

is  an  infant,  and  has  by  his  guardian  interposed  the  usual  gen- 
eral answer,  not  controverting  any  material  allegation  *of  the 
complaint] . 

That  none  of  the  defendants  are  absentees   [except  the  de- 
fendant W X ,  who  has  been  served  by  publication  as 

aforesaid] . 

Cr.  .  • .   H.  ... 
[Jurat.] 

[Attach  affidavits  of  publication  and  mailing  or  personal  serv- 
ice outside  of  state  using  Forms  159  and  160  or  161.] 

[If  any  defendants  ha/ve  appeared,  notice  of  application  for 
judgment  must  he  given  and  filed  using  Form  2047.] 

2060.    Order  of  reference,  general  form,  amount  all  due,  no  in- 
fant or  absent  defendants  (Wis.  0.  C.  Rule  XXV), 

[Title.] 
The  summons  and  complaint  in  this  action  having  been  duly 

and  personally  served  on  the  defendant,  C . . . .  D ,  on  the 

day  of  ,  19 . .  ,  at  said  county,  and  the  summons 

and  notice  of  object  of  action  herein  having  been  duly  and  per- 
sonally served  on  the  defendants,   E....    F....    and  W 

X ,  on  the  ....  day  of ,  19. .  ,  and  due  proof  of  sush 

service  having  been  made  and  filed ;  and  the  time  for  answering 
having  expired,  and  no  answer,  demurrer,  nor  notice  of  appear- 
ance having  been  served  upon  the  plaintiff's  attorney,  or  re- 
ceived by  him,  by  or  from,  any  of  said  defendants,  and  due  proof 
of  such  default  having  been  made  and  filed,  and  this  action  being 
for  the  foreclosure  of  a  mortgage,  upon  the  summons  and  com- 
plaint, and  the  papers  and  proofs  on  file. 

Now,  on  motion  of  G . . . .  H . . . .  ,  attorney  for  the  plaintiff, 

IT  IS  ORDERED,  that  it  be  referred  to  R F ,  Esq.,. 

of ,  in  said  county,  an  attorney  of  this  court,  as  referee, 

to  compute  the  amount  due  the  plaintiff,  for  principal  and  inter- 
est on  the  notes  and  mortgage  described  in  the  complaint  [as 
well  as  the  amounts  due  to  such  of  the  defendants  as  are  prior 
incumbrancers]  and  to  ascertain  and  report  the  situation  of  the 
mortgaged  premises  and  whether  they  can  be  sold  in  parcels. 
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without  injury  to  the  interests  of  the  parties,  and  whether  any 
and  what  portion  thereof  are  held  as  a  homestead,  and  report 
the  same  with  such  computation,  and  the  proofs  taken  by  him, 
to  the  court  with  all  convenient  speed. 
[Date.\ 

0 P ,  Judge. 

2061.    The  same,  infant  and  absentee  defendants,  amount  not 
aU  due  (Wis.  C.  0.  Rule  XXV), 

[Title.] 

[Proceed  with  recitals  of  proof  of  service  and  default  as  in  last 
preceding  form  adding  a  proper  recital  of  proof  of  service  by 
publication  upon  absentee  defendants  and  answer  of  infant  de- 
fendants if  any,  and  if  there  has  been  appearance  by  any  de- 
fendant recite  same  and  the  giving  of  notice  of  application  for 
judgment.] 

Now  on  motion  of  G. . . .  H ,  attorney  for  the  plaintiff, 

IT  IS  ORDERED,  that  it  be  referred  to  R F ,  Esq., 

an  attorney  of  this  court  of  .......  as  referee,  to  compute  the 

amount  actually  due  to  the  plaintiff  on  the  note  and  mortgage 
mentioned  in  said  complaint  [and  to  such  of  the  defendants  as 
are  prior  incumbrancers  of  the  mortgaged  premises] ;  also  to 
take  proof  of  the  facts  and  circumstances  stated  in  the  com- 
plaint and  to  examine  the  plaintiff  or  his  agent  on  oath  as  to 
any  payments  which  have  been  made ;  and  also,  to  ascertain  and 
report  the  amount  of  each  installment  of  principal  and  interest 
secured  to  be  paid  by  said  note  and  mortgage  and  hereafter  to 
grow  due,  and  the  several  times  when  they  become  due;  and 
also,  to  ascertain  and  report  the  situation  of  the  mortgaged 
prenuses,  and  whether,  in  his  opinion,  the  same  can  be  sold  in 
parcels  without  injury  to  the  interests  of  the  parties;  and 
whether  any  and  what  portion  thereof  are  held  as  a  homestead 
and  if  he  shall  be  of  opinion  that  a  sale  of  the  whole  of  said 
premises,  in  one  parcel,  will  be  most  beneficial  to  the  parties, 
then  that  he  report  his  reasons  for  such  opinion;  and  that  he 
make  report  with  all  convenient  speed. 
[Date.] 

By  the  Court: 

0 P.... ,  Judge. 

2062.    Referee's  report,  amount  all  due. 

[Title.] 

To  the Court  of County : 

Pursuant  to  the  order  of  reference  in  this  action  dated 

19 . .  ,  whereby  it  was  referred  to  the  undersigned  to  ascertain, 
etc.  [here  recite  matters  referred].  • 
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I  DO  HEREBY  REPORT  that  having  taken  the  oath  as  ref- 
eree required  by  law,  I  have  computed  and  ascertained  the 
amount  due  the  plaintiff  upon  the  said  note  and  mortgage,  and 
that  there  is  due  to  the  plaintiff  for  principal  and  interest 

therein  at  this  date  the  sum  of doUars,  besides  the  sum 

of dollars,  solicitor's  fee  stipulated  in  said  mortgage, 

amounting  in  all  to  the  sum  of doUars.     Schedule  A, 

hereunto  annexed,  as  a  part  of  this  report,  shows  a  statement 
of  the  amounts  due  for  principal  and  interest  respectively,  the 
period  of  the  computation  of  the  interest,  and  its  rate,  and  the 
amount  of  said  solicitor's  fees. 

A  further  report  that  there  are  no  prior  incumbrances  of  the 
mortgaged  premises  [or  if  there  are  prior  incumbrances]  that 
the  following  defendants  have  prior  incumbrances,  of  the  dates, 
amounts  and  descriptions  hereinafter  given,  upon  which  incum- 
brances there  are  due  respectively  the  amounts  set  opposite  said 
incumbrances  [here  insert  nature,  dates  and  amounts  of  the 
prior  incumirances] .  ** 

I  further  report  that  I  have  examined  as  to  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  and  as  to  whether  any 
and  what  portion  thereof  is  held  as  a  homestead,  and  I  find  that 
the  mortgaged  premises  are  situated  as  follows  [here  state  briefly 
situation  of  the  premises] ,  and,  that  in  my  opinion,  the  same  can 
be  sold  in  parcels  without  injury  to  the  interests  of  the  parties 
[or  if  they  cannot  be  so  sold]  that  a  sale  of  the  whole  of  said 
premises  in  one  parcel  would  be  most  beneficial  to  the  parties, 
for  the  reason  that  the  same  consist  of  a  single  house  and  lot 
which  cannot  be  divided  [or  otherwise  state  reason  according  to 
the  facts]. 

I  further  report  that  a  portion  of  the  mortgaged  premises  is  ■ 
held  as  a  homestead  by  C . . . .  D . . . .  described  as  follows  [in- 
sert description]  [or,  that  no  portion  of  said  mortgaged  premises 
is  held  as  a  homestead] . 

I  further  report  that  I  reduced  the  testimony  taken  by  me  to 
writing  and  herewith  return  the  same  as  a  part  of  my  report 
and  attached  hereto,  marked  Exhibit  B. 
[Date.] 

R F Referee. 

[Attach  referee's  oath  as  in  Forms  1948-1952.] 

2063.    Schedule  A,  to  be  annexed  to  f  oregairig  reporlj, 

I.     One  note  dated ,  19  •  •  ,  due j  19 . . 

Principal    $1,000 

Interest  thereon  at  6  per  cent., months 

days 35 
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II.     One  note  dated ,  19. .  ,  due ,  19. . , 

Principal 500 

Interest  thereon,  etc.  [as  aiove]  5 


Total  principal  and  interest  due $1,540 

Solicitor's  fee   50 


Total  amount  due  $1,590 

K. ...  F.  •  ■  •  , 

Eeferee. 

2064.  Schedule  B,  to  be  attached  to  foregoing  report. 

[Title.] 

TESTIMONY   TAKEN  BEFOEE  B.  .  .  .    P ,   EEFEREE,  IN  THE  ABOVE 

ENTITLED   ACTION. 

The  -plaintiff  first  offered  in  evidence  the  note  and  mortgage 
described  in  the  complaint  which  are  attached  hereto  and  marked 
Exhibits  1  and  2  respectively.  Plaintiff  then  offered  in  evi- 
dence a  duly  certified  copy  of  the  notice  of  pendency  of  action 
herein  which  was  filed  in  the  ofSce  of  the  register  of  deeds, 
,  19 . .  ,  which  copy  is  attached  hereto  and  marked  Ex- 
hibit 3. 

[Any  other  written  evidence  produced  may  he  set  forth  in  the 
same  manner.] 

The  following  witnesses  were  sworn: 
[Venue.] 

A . . . .  B . . . .  being  duly  sworn  says,  I  am  the  plaintiff  in  the 
within  action  [state  amount  due,  payments  made,  etc.] . 

A....   B.... 
[Jurat.] 
[Venue.] 

L. . . .  M. . . .  being  duly  sworn  says  [state  situation  of  prem- 
ises showing  whether  it  can  he  sold  in  varcels  to  advantage, 
whether  any  part  is  a  homestead,  etc.] 

L....  M.... 
[Jurat.] 

[If  insurance  premiums  are  to  he  recovered  or  taxes  have  heen 
paid  show  the  facts  hy  the  witnesses.] 

2065.  Referee's  report,  amount  not  all  due. 

[Proceed  as  in  Form  2062  to  the  *  and  continue  as  follows]  : 
I  DO  HEREBY  REPORT  that,  having  taken  the  oath  as  ref- 
eree as  required  by  law,  I  have  taken  proof  of  the  facts  and  cir- 
cumstances stated  in  said  plaintiff's  complaint,  and  have  exam- 
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ined  the  plaintiff  [or,  the  agent  of  the  plaintiff]  on  oath  as  to 
any  payments  which  ha-ve  been  made  on  account  of  the  demand 
mentioned  in  said  complaint,  and  which  ought  to  be  credited 
thereon,  and  I  am  of  opinion,  and  hereby  report,  that  the 
facts  and  circumstances  stated  in  said  complaint  are  true;  and 
that  I  have  computed  and  ascertained  the  amount  due  the  plaint- 
iff upon  and  by  virtue  of  the  said  note  and  mortgage,  and  I 
find,  and  report,  that  there  is  due  to  the  plaintiff  for  princi- 
pal and  interest  on  the  said  note  and  mortgage,  at  the  date  of 

this  report  the  sum  of   dollars,  beside  the  sum  of 

dollars  solicitor's   fee   stipulated  in  said  mortgage, 

amounting  in  the  aggregate  to  the  sum  of  dollars. 

Schedule  A,  hereunto  annexed,  forming  part  of  this  my  report, 
shows  a  statement  of  the  ajnounts  due  for  principal  and  interest 
respectively,  the  period  of  the  computation  of  the  interest,  and 
its  rate,  and  the  amount  of  said  solicitor's  fee. 

I  further  report  that  there  are  no  prior  incumbrancers  of  the 
mortgaged  premises  [or  if  there  are  prior  incumbrances]  that 
the  following  ^defendants  have  prior  incumbrances/ of  the  dates, 
amounts  and  descriptions  hereinafter  given,  upon  which  incum- 
brances there  are  due  respectively  the  amounts  set  opposite  said 
incumbrances :  [list  of  incumbrances,  and  amount  due  on  each.] 

I  further  report  that  the  amount  of  each  installment  of  prin- 
cipal and  interest  secured  to  be  paid  by  the  said  note  and  mort- 
gage, and  hereafter  to  grow  due,  and  the  several  times  when  they 
become  due,  is  shown  by  Schedule  B,  hereunto  annexed  and  made 
a  part  of  this  my  report. 

[Continue  as  in  Form  2062  after  the  **.] 

[Attach  referee's  oath  of  office,  also  Schedule  A  as  in  Form 
2063,  Schedule  B  giving  a  tabulated  statement  of  amounts  of 
principal  and  interest  to  grow  due  with  dates  of  maturity,  and 
Schedule  C  giving  the  testimony  taken  as  in  Schedule  B,  to  Form 
2064.] 

2066.  Foreclosure  judgment  on  default  after  reference,  amount 
all  due  (Wis.  Stats.  1898  chapter  135,  C.  G.  Rule 
XXV). 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  come  on  to  be  heard  and  due  proof  having 

been  made  and  filed  showing  personal  service  of  the  summons 

and  complaint  herein  on  the  defendants  C D . . . .  and  B . . . . 

F and  of  the  personal  service  of  the  summons  and  notice  of 

object  of  action  upon  the  defendants  Q. . . .  R. . . .  and  R. . . . 
S. . . .   [and  of  the  service  of  the  summons  and  notice  of  object 
of  action  upon  W. ...  X. . . .  {absent  defendant)  by  publication 
and  mailing  in  pursuance  of  an  order  of  this  court,  and  as  in 
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said  order  directed]  ;  and  it  appearing  by  the  affidavit  of  G 

H ,  attorney  for  the  plaintiff,  that  the  time  for  answering 

said  complaint  has  expired  on  the  part  of  all  of  said  defendants 
and  that  no  answer,  demurrer  or  notice  of  appearance  has  been 
served  upon  or  received  by  him  [except  the  answer  of  the  de- 
fendant R , . . .  S . . . .  who  is  an  infant  and  whose  answer  by  his 
guardian  does  not  deny  any  of  the  material  allegations] ;  and 
it  further  appearing  by  due  proof  that  due  notice  of  the  pend- 
ency of  this  action  was  duly  filed  in  the  office  of  the  register  of 

deeds  of county  on  the day  of ,  19 . .  ,  *  and 

an  order  of  reference  having  been  made  to  L M. . . .  ,  Esq., 

to  compute  the  amount  due  to  the  plaintiff  upon  the  note  and 
mortgage  set  forth  in  the  complaint  and  to  such  of  the  defend- 
ants as  are  prior  incumbrancers,  and  to  examine  and  report 
whether  the  mortgaged  premises  can  be  sold  in  parcels  and 
whether  any  and  what  portion  thereof  are  held  as  a  homestead, 
[and  if  any  of  defendants  are  infants,  having  put  in  general 
answer,  or  are  absentees,  add,  and  to  take  proof  of  the  facts  and 
circumstances  stated  in  the  complaint,  and  examine  the  plaintiff 
or  his  agent  on  oath  as  to  any  payments  made,  and  which  ought 
to  be  credited  on  said  bond  and  mortgage],  and  on  reading  and 
filing  the  report  of  the  said  referee  by  which  report,  bearing  date 

the  ....   day  of ,  19 . .  ,  it  appears  that  there  was  due 

on  said  note  and  mortgage  at  the  date  of  said  report  **  the  sum 

of dollars  and dollars  for  a  solicitor's  fee  as 

stipulated  in  said  mortgage,  and  that  said  premises  can  be  sold 
in  parcels  without  injury  to  the  interests  of  the  parties  and  that 
no  part  thereof  is  a  homestead. 

Now,  on  motion  of  6....  H....,  Esq.,  attorney  for  the 
plaintiff, 

IT  IS  ORDERED  AND  ADJUDGED  by  the  court  that  the 
said  report  be,  and  the  same  is  hereby  confirmed,  and  that  there 
is  due  to  the  plaintiff,  for  principal  and  interest  on  said  note 

and  mortgage,  the  sum  of dollars,  and  for  solicitor 's^ 

fee,  secured  by  said  mortgage,  the  further  sum  of '  dol- 
lars, which  sum  is  a  reasonable  fee. 

It  is  further  ordered  and  adjudged,  that  the  mortgaged  prem- 
ises hereinafter  described,  or  so  much  thereof  as  may  be  suffi- 
cient to  raise  the  amount  due  to  the  plaintiff  for  principal  and 
interest  upon  said  note  and  mortgage  and  for  the  said  solicitor's 
fee  and  costs,  and  which  may  be  sold  separately  without  material 
injury  to  the  parties  interested,  be  sold  at  public  auction,  in  the 

county  of ,  by  and  under  the  direction  of  the  sheriff  of 

the  county  of [or,  of  R. . . .  F. . . .  ,  Esq.,  who  is  hereby 

appointed  a  referee  for  that  purpose]  at  any  time  after  one 
year  from  the  date  of  this  judgment,  unless  previous  to  such  sale- 
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said  premises  and  said  judgment  shall  be  redeemed  in  the  man- 
ner provided  by  law,  by  the  payment  of  the  amount  of  such 
judgment  and  costs,  and  interest  thereon  at  the  rate  of  six  per 
cent,  per  annum,  and  all  subsequent  costs  incurred  thereon. 

And  it  is  further  ordered  and  adjudged,  that  in  case  of  sale 
pursuant  hereto,  the  said  sheriff  [or,  referee]  give  public  no- 
tice of  the  time  and,  place  of  such  sale,  in  the  manner  provided 
by  law ;  that  either  or  any  of  the  parties  to  this  action  may  pur- 
chase at  such  sale;  that  the  said  sheriff  [or,  referee]  upon  the 
compliance,  on  the  part  of  the  purchaser,  with  the  terms  of  such 
sale,  do  make,  execute  and  deliver  to  the  purchaser  or  purchasers 
a  deed  of  the  premises  so  sold,  setting  forth  each  tract  or  parcel 
of  the  lands  or  lots  so  sold,  and  the  sum  paid  therefor ;  that  out 
of  the  money  arising  from  such  sale,  after  deducting  the  amount 
of  his  fees  and  expenses  of  such  sale,  the  said  sheriff  [or,  ref- 
eree]    pay    to    the    plaintiff    or    his    attorney,    the    sum    of 

dollars  and    ....    cents,    adjudged  to   plaintiff   for 

cost  and  disbursements,  and  said  sum  of dollars  solici- 
tor's fees,  with  interest  thereon  from  the  date  hereof,  at  the  rate 
of  —  per  cent,  per  annum,  and  also  the  sum  of dol- 
lars [principal  and  interest  on  mortgage]  with  interest  at  said 
rate,  from  the  date  hereof,  or  so  much  thereof  as  the  purchase 
money  of  the  mortgaged  premises  will  pay  of  the  same,  take  a 
receipt  therefor,  and  file  it  with  his  report  of  sale;  that  he  the 
said  sheriff  [or,  referee]  deposit  the  surplus  money,  if  any,  aris- 
ing from  the  sale  of  said  mortgaged  premises  under  this  judg- 
ment, with  the  clerk  of  this  court,  subject  to  the  further  order 
of  this  court,  and  that  he  make  a  report  of  such  sale,  and  file  it 
with  the  clerk  of  this  court  within  the  time  required  by  law. 

And  it  is  further  ordered,  that  if  the  proceeds  of  such  sale  be 
insufficient  to  pay  the  amounts  aforesaid,  the  said  sheriff  [or, 
referee]  specify  the  amount  of  such  deficiency  in  his  report  of 
sale,  and  that  upon  the  filing  and  confirmation  of  said  report, 
judgment  be  rendered  against  the  defendant  C . . . .  D . . . .  ,  who 
is  personally  liable  for  the  pajonent  of  the  debt  secured  by  said 
mortgage,  for  the  amount  of  such  deficiency,  with  interest 
thereon  from  the  date  of  such  last  mentioned  report,  and  that 
the  plaintiff  have  execution  therefor. 

And  it  is  further  ordered  and  adjudged,  that  after  the  con- 
firmation of  the  sale  of  said  mortgaged  premises  as  aforesaid, 
the  purchaser  or  purchasers  at  such  sale,  his,  or  their  heirs  or 
assigns,  be  let  into  possession  of  the  premises  so  sold,  on  produc- 
tion of  the  said  sheriff's  [or,  referee's]  deed  or  deeds,  or  a  duly 
authenticated  copy  thereof.  And  that  each  and  every  of  the 
parties  to  this  action,  who  may  be  in  possession  of  the  premises 
described  in  such  deed  or  deeds,  and  every  other  person  who 
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since  the  filing  of  such  notices  of  the  pendency  of  this  action  has; 
come  into  possession  of  the  same,  or  any  part  thereof,  under 
them  or  either  of  them,  shall  deliver  to  such  grantee  or  grantees, 
named  in  such  deed  or  deeds,  his  or  their  heirs- or  assigns,  pos- 
session of  such  portion  of  said  mortgaged  premises  as  shall  be 
described  in  such  deed  or  deeds,  or  an  authenticated  copy  or 
copies  thereof. 

And  it  is  further  ordered  and  adjudged,  that  the  defendants, 
and  their  heirs  respectively,  and  all  persons  claiming  under 
them,  or  any  or  either  of  them,  after  the  filing  of  such  notice  of 
pendency  of  this  action  be  forever  barred  and  foreclosed  of  aU 
right,  title,  interest,  and  equity  of  redemption  in  said  mortgaged 
premises,  except  the  right  of  redemption  before  sale,  as  pro- 
vided by  statute. 

And  it  is  further  ordered  and  adjudged,  that  the  plaintiff 
may  pay  any  taxes  on  said  mortgaged  premises  which  shall  here- 
after and  before  sale  become  due  and  have  a  lien  on  said  prem- 
ises for  the  amount  so  paid  with  interest  thereon  at  —  per  cent.- 
per  annimi,  and  that  in  case  of  such  payment  he  may,  upon  ap- 
plication to  the  court  on  notice  to  all  parties  who  have  appeared' 
in  the  action,  obtain  an  order  at  the  foot  of  the  judgment  direct- 
ing that  the  amount  so  paid  with  interest  be  paid  but  of  the  pro- 
ceeds of  the  sale  of  said  premises.^ 

The  following  is  a  description  of  the  mortgaged  premises  here- 
inbefore mentioned  [describe  premises]. 

And  it  is,  on  like  motion,  further  ordered  and  adjudged,  that 
the  said  defendants  [name  defendants  in  possession]  and  all 
persons  claiming  under  them,  be,  and  they  are,  and  each  of  them 
is,  hereby  enjoined  from  committing  waste  upon  said  mortgaged' 
premises,  and  from  doing  any  other  act  that  may  impair  the 
value  of  the  said  mortgaged  premises,  at  any  time  between  the 
date  of  this  judgment  and  the  date  of  such  sale,  unless  meanwhile 
said  premises  shall  have  been  duly  redeemed  as  provided  by  law.. 

Dated  this day  of ,  19 . . 

By  the  Court: 

G....K....  ,  Clerk. 


STATEMENT. 

Amount   due    

Costs  —  Statutory. .  $. 
Solicitor's   Fees. .    . 


> 


C...   K...., 

Clerk. 
Judgment    docketed    the 

day  of ,  19 . .  , 

at o'clock,  .  .M. 

1  The    rate    of   Interest   on    all  sees.  3164,  3165.    Mil.  Trust  Co.  v.. 

sums  after  judgment  is  the  mort-  Van  Valkenberg    (Wis.),   decided: 

gage  rate,  not  exceeding  however  Sept  24,  1907. 
six    per    cent.    Wis.    Stats.    1898 
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2067.  Foreclosure  judgment  on  default,  where  proofs  are  taken 

by  the  court  without  reference  (Wisconsin). 

[Proceed  as  in  Form  2066,  to  the  *  and  continue]  :  and  proofs 
of  the  matter  and  things  alleged  in  the  complaint  having  been 
duly  taken  in  open  court,  from  which  proofs  so  taken  it  satisfac- 
torily appears  that  there  is  now  due  on  said  note  and  mortgage 
{continue  as  in  Form  2066  after  the  **] . 

2068.  Foreclosure  judgment  on  default  after  reference,  amount 

not  all  due  (Wis.  Stats.  1898  sec.  3157). 

[Proceed  as  in  Form  2066  to  the  *  and  continuing]  :  and  an 

order  of  reference,  having  been  duly  made  to  L. . . .   M , 

Esq.,  to  compute,  ascertain  and  report  the  amount  now  due  to 
the  plaintiff  i^pon  the  note  and  mortgage  set  forth  in  the  com- 
plaint, and  to  such  of  the  defendants  as  are  prior  incumbrancers 
of  the  mortgaged  premises,  and  also  to  ascertain  and  report  the 
amount  of  each  installment  qf  principal  and  interest  secured  to 
be  paid  by  said  note  and  niortgage  and  hereafter  to  grow  due, 
and  the  several  times  when  they  become  due,  and  also  to  ascer- 
tain and  report  the  situation  of  the  said  mortgaged  premises,  and 
whether  in  his  opinion  the  same  could  be  sold  in  parcels  without 
injury  to  the  interests  of  the  parties ;  and  if  he  should  be  of  the 
opinion  that  a  sale  of  the  wholf  of  said  premises  in  one  parcel 
would  be  most  beneficial  to  the  parties,  then  that  he  report  his 
reasons  for  such  opinion  and  to  ascertain  and  report  whether 
any  part  of  said  premises  is  a  homestead ;  and  also  to  take  proof 
of  the  facts  and  circumstances  stated  in  the  plaintiff's  com- 
plaint, and  to  examine  the  plaintiff  or  his  agent  on  oath  as 
to  any  payments  which  have  been  made. 

And  the  report  of  the  said  referee  having  been  duly  filed,  by 

which  report,  bearing  date  the   day  of  ,  19 . .  ,  it 

appears  that  at  the  date  of  said  report  there  was  due  the  plaint- 
iff..  on  said  note  and  mortgage  the  sum  of , .  dollars,  and 

for  solicitor's  fee  the  sum  of dollars  which  is  a  reason- 
able fee,  besides  the  taxable  costs  and  disbursements,  and  that 
there  is  to  become  due  thereon  as  follows,  to-wit  [here  state  in- 
stallments of  principal  and  interest  to  become  due],  and  it  fur- 
ther appearing  from  said  report  that  the  said  mortgaged  prem- 
ises are  so  situated  that  they  cannot  be  sold  in  parcels  without 
material  injury  to  the  interests  of  the  parties  and  that  no  p.art 
thereof  constitutes  a  homestead  [or  if  the  conclusions  of  the  ref- 
eree are  to  the  contrary  state  them]. 

Now,  on  motion  of  G....  H....,  Esq.,  attorney  for  the 
plaintiff, 
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IT  IS  OEDERED  AND  ADJUDGED  by  the  court  that  the 
said  report  be,  and  the  same  is  hereby  confirmed,  and  that  there 
is  now  due  to  the  plaintiff,  for  principal  and  interest  on  said 
note  and  mortgage,  the  sum  of dollars,  and  for  solici- 
tor's fees,  secured  by  said  mortgage,  the  further  sum  of 

doUars,  which  sum  is  a  reasonable  fee,  and  also  the  sum  of 

dollars  for  costs  and  disbursements ;  and  to  become  due 

for  principal  and  interest  at  the  dates  aforesaid,  the  sums  afore- 
said, viz.  [state  amounts  and  dates] .  And  it  is  further  adjudged 
that  the  said  premises  can  not  be  sold  in  parcels  without  ma- 
terial injury  to  the  interests  of  the  parties  and  that  no  part  of 
said  premises  constitutes  a  homestead  [or  if  the  fact  ie  other- 
wise state  the  parcels  into  which  it  may  he  divided  amd  sold  and 
ivhat  part  constitutes  a  homestead]. 

It  is  further  ordered  and  adjudged,  that  the  mortgaged  prem- 
ises described  in  the  complaint  in  this  action,  and  hereinafter 
described,  or  so  much  thereof  as  may  be  sufficient  to  discharge 
the  amount  now  due  to  the  plaintiff  for  principal,  interest, 
solicitor's  fees  and  costs,  and  the  said  installments  which  shall 
hereafter  grow  due  before  the  sale,  and  which  may  be  sold  sep- 
arately without  material  injury  to  the  parties  interested,"  be  sold 
at  public  auction  [if  the  finding  is  that  sale  can  he  made  in  par- 
cels specify  here  that  a  parcel,  describing  it,  he  sold  instead  of 

the  whole  premises]  in  the  county  of by  and  under  the 

direction  of  the  sheriff  of county  [or,  R. . . .  F ,  Esq., 

a  referee  for  that  purpose],  unless  before  such  sale,  the  said  de- 
fendant C. . . .  D pay,  or  cause  to  be  paid,  to  the  plaintiff 

or  his  attorney  or  assigns,  or  bring  into  court,  the  amount  ac- 
tually due,  as  aforesaid,  at  the  time  of  such  payment,  with  in- 
terest thereon  at  the  rate  of per  cent,  per  annum,  and  all 

costs  and  expenses  as  taxed,  including  solicitor's  fee  as  herein 
adjudged,  with  interest  at  said  rate,  and  aU  subsequent  costs, 
and  any  sums  paid  by  the  plaintiff  subsequent  to  this  judgment 
for  or  in, redemption  of  taxes  assessed  upon  said  mortgaged 
premises,  with  interest  at  the  same  rate  from  the  date  of  pay- 
ment; that  in  case  of  such  payment  the  proceedings  herein  shall 
be  stayed  until  the  further  order  of  the  court  for  the  enforce- 
ment of  this  judgment ;  that  no  such  sale  shall  be  made  until  the 
expiration  of  one  year  from  the  date  of  this  judgment,  unless  the 
parties  hereto,  by  stipulation  in  writing,  filed  with  the  derk  of 
the  above  entitled  court,  consent  to  an  earlier  sale;  that  in  case 
•of  sale,  the  said  sheriff  [or,  referee]  give  public  notice  of  the 
time  and  place  of  such  sale  in  the  manner  provided  by  law ;  that 
either  or  any  of  the  parties  to  this  action  may  purchase  at  such 
sale;  that  the  said  sheriff  [or,  referee]  upon  the  compliance  on 
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the  part  of  the  purchaser  with  the  terms  of  such  sale,  do  make,, 
execute  and  deliver  to  the  purchaser  or  purchasers  a  deed  of  the 
premises  so  sold,  setting  forth  each  tract  or  parcel  of  the  lands 
or  lots  so  sold,  and  the  sum  paid  therefor;  that  out  of  the  money 
arising  from  such  sale,  after  deducting  the  amount  of  his  fees 
and  expenses  of  such  sale,  the  said  sheriff  [or,  referee]  pay  to- 

the  plaintiff  or  his  attorney  the  sum  of  dollars  and 

....  cents,  adjudged  to  said  plaintiff  for  costs  and  disburse- 
ments, and  said  sum  of dollars  solicitor's  fees,  with  in- 
terest thereon  from  the  date  hereof,  at  the  rate  of  —  per  cent. 

per  annum ;  and  also  the  aforesaid  sum  of dollars,  now 

actually  due,  and  such  further  sums  as  shall  have  become  due  at 
the  time  of  sale  upon  said  note  and  mortgage,  and.  interest  on 
such  sums  as  hereinbefore  adjudged,  or  so  much  thereof  as  the 
purchase  money  of  the  mortgaged  premises  will  pay  of  the  same, 
take  a  receipt  therefor,  and  file  it  with  his  report  of  sale ;  that 
the  said  sheriff  [or,  referee]-  deposit  the  surplus  money,  if  any, 
arising  from  the  sale  of  the  said  mortgaged  premises  under  this 
judgment,  with  the  clerk  of  this  court,  subject  to  the  further  or- 
der of  this  court,  and  that  he  make  a  report  of  such  sale,  and 
file  it  with  the  clerk  of  this  court  within  the  time  required  by 
law. 

And  it  is  further  ordered,  that  if  the  proceeds  of  such  sale  be 
insufScient  to-pay  the  amount  actually  due,  as  aforesaid,  at  the- 
time  of  sale,  the  said  sheriff  [or,  referee]  specify  the  amount  of 
such  deficiency  in  his  report  of  sale,  and  that  upon  the  filing  and 
confirmation  of  said  report,  judgment  be  rendered  against  the 
defendant  C D . . . .  ,  who  is  personally  liable  for  the  pay- 
ment of  the  debt  secured  by  said  mortgage,  for  the  amount  of 
such  deficiency,  with  interest  thereon  from  the  date  of  such  last* 
mentioned  report,  and  that  the  plaintiff  have  execution  there- 
for. 

And  it  is  further  ordered  and  adjudged,  that  after  the  con- 
firmation of  the  sale  of  said  mortgaged  premises  as  aforesaid, 
the  purchaser  or  purchasers  at  such  sale,  his  or  their  heirs  or 
assigns,  be  let  into  possession  of  the  premises  so  sold,  on  produc- 
tion of  the  said  sheriff's  [or,  referee's]  deed  or  deeds,  or  a  duly 
authenticated  copy  thereof.  And  that  each  and  every  of  the 
parties  to  this  action,  who  may  be  in  possession  of  the  premises 
described  in  such  deed  or  deeds,  and  every  other  person  who 
since  the  filing  of  such  notice  of  the  pendency  of  this  action  has 
come  into  possession  of  the  same,  or  any  part  thereof,  under 
them  or  either  of  them,  shall  deliver  to  such  grantee  or  grantees, 
named  in  such  deed  or  deeds,  his  or  their  heirs  or  assigns,  pos- 
session of  such  portion  of  said  mortgaged  premises  as  shall  be 
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described  in  such  deed  or  deeds,  on  production  of  such  deed  or 
deeds,  or  an  authenticated  copy  or  copies  thereof,  of  the  afore- 
said mortgaged  premises  or  any  portion  thereof. 

And  it  is  further  ordered  and  adjudged,  that  the  defendants, 
and  their  heirs  respectively,  and  all  persons  claiming  under  them, 
or  any  or  either  of  them,  after  the  filing  of  such  notice  of  pend- 
ency of  this  action,  be  forever  barred  and  foreclosed  of  all  right, 
title,  interest,  and  equity  of  redemption  in  said  mortgaged  prem- 
ises, except  the  right  of  redemption  before  such  sale,,  as  provided 
by  statute. 

And  it  is  further  ordered  and  adjudged,  that  the  plaintiff  may 
pay  any  tax  on  said  mortgaged  premises  which  shall  hereafter 
and  before  sale  become  due  and  have  a  lien  on  said  premises  for 
the  amount  so  paid  with  interest  thereon  at  —  per  cent,  per 
annum,  and  that  in  case  of  such  payment  he  may  tipon  applica- 
tion to  the  court  on  notice  to  all  parties  who  have  appeared  in' 
the  action  obtain  an  order  at  the  foot  of  this  judgment,  direct- 
ing that  the  amount  so  paid  with  interest  be  paid  out  of  ..the  pro- 
ceeds of  the  sale' of  said  pl*emises,.^ 

The  following  i^  a  description  of  the  mortgaged  premises  here- 
inbefore mentioned  [describe  premises] . 

And  it  is,  on  like  motion,  further  ordered  and  adjudged,  that 
the  said  defendants  and  aU  persons  claiming  under  them,  be, 
and  they  are,  and  each  of  them  is,  hereby  enjoined  from  com- 
mitting waste  upon  said  mortgaged  premises,  and  from  doing 
any  other  act  that  may  impair  the  value  of  said  mortgaged 
premises,  at  any  time  between  the  date  of  this  judgment  and  the 
date  of  such  sale,  unless  meanwhile  said  premises  shall  have  been 
duly  redeemed  as  provided  by  law. 

And  in  ease  the  said  mortgaged  premises  shall,  before  such 
sale,  be  redeemed  from  the  effect  of  this  judgment,  in  the  man- 
ner hereinbefore  provided,  or  in  case  there  shaU  be  subsequent 
default  in  the  payment  of  any  installment  of  principal  or  inter- 
est, it  is  further  adjudged,  that  said  plaintiff  be  at  liberty  at 
any  time  hereafter,  when  any  principal  or  interest  secured  by 
said  note  and  mortgage,  shall  become  due,  according  to  the  con- 
ditions of  the  said  note,  to  apply  to  the  court,  on  the  foot  of  this 
judgment,  for  a  further  order  of  the  court  upon  any  subsequent 
default  in  the  payment  of  any  portion  or  installment  of  the  prin- 
.eipal  or  of  any  interest,  for  a  sale  of  so  much  of  said  premises 
as  will  be  sufficient  to  satisfy  the  amount  which  shall  then  be 
due,  with  interest,  and  the  costs  of  such  petition  and  the  sub- 

2  The    rate    of    interest    on    all      3165.    Mil.  Trust  Co.  v.  Van  Val- 
sums  after  judgment  is  the  mort-      kenberg  (Wis.),  decided  Sept.  24,, 
gage  rate,  not  exceeding  howerer      1907. 
six  per  cent.  "Wis.  Stats,  sees.  3164, 
80 
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sequent  proceedings  thereon;  provided,  however,  that  no  such 
sale  shall  be  made  until  the  expiration  of  one  year  after  such  in- 
stallment shall  become  due. 

Dated  the day  of ,  19 . . 

By  the  Court: 

C...  K....,  Clerk. 


Judgment    docketed    the" 

day  of ,  19 . 

at o'clock,   .  .M. 

C...  K...., 

Clerk, 


STATEMENT. 

Amount  Due   .... 

Costs  —  Statutory. 

Solicitor's  Fees. 


2069.    Findings  in  foreclosure  action,  where  part  of  the  defend- 
ants defend  and  others  make  default  (Wisconsin). 

[Title.] 

The  issue  in  this  action  arising  on  the  answer  of  the  defend- 
ant, E. . . .  F ,  to  the  complaint,  coming  on  for  trial  at  said 

term,  on  the  ....  day  of ,  19 . .  ,  and  having  been  tried 

before  me,  G. . . .  H.'. . .  ,  Esq.,  appearing  for  the  plaintiff,  and 

J. . . .  K ,  Esq.,  appearing  for  the  defendant,  E. . . .  F. . . .  , 

I  make  and  file  the  following  FINDINGS  OF  FACT  in  said 
action : 

1.  I  find  that  the  defendant  C D on  the  ....  day 

of ,  19 . .  ,  duly  executed  and  delivered  to  the  plaintiff, 

etc.  [find  execution  of  note  and  mortgage], 

2.  That  there  is  due  upon  the  said  note  and  mortgage  the 
sum  of dollars  for  principal  and  interest. 

3.  That  there  is  also  due  the  sum  of dollars,  as  so- 
licitor's fee,  which  I  find  to  be  a  reasonable  fee. 

[4.     That  there  is  to  become  due  on  said  bond  and  mortgage, 

as  follows,   on  the    ....    day  of    ,   19..,   the  sum  of 

dollars,  for  principal  and  interest.] 

[Follow  with  other  findings  upon  the  controverted  issues  made 
hy  the  pleadings.] 

And  as  CONCLUSIONS  OF  LAW  I  find:    , 

1.  That  the  plaintiff  is  entitled  to  the  relief  demanded  in  the 
complaint. 

2.  And  it  appearing  from  proofs  duly  taken  in  open  court, 
upon  the  trial,  that  the  mortgaged  premises  are  so  situated  that 
they  can  not  be  sold  in  parcels  without  injury  to  the  interests  of 
the  parties,  and  that  a  sale  of  the  whole  will  be  most  beneficial ' 
to  them,  I  so  find  and  determine. 

And  it  appearing  by  proofs  duly  made  and  filed  that  due  per- 
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sonal  service  of  the  summons  and  complaint  in  this  action  was 

made  on  the  defendants,  C D and  W X ,  on 

the day  of ,  19 . .  ,  and  that  the  time  for  answering 

has  expired,  and  that  no  answer  or  demurrer  has  been  received 
from  either  of  said  defendants  by  the  plaintiff's  attorney,  nor 
served  upon  him,  and  that  neither  of  said  last  named  defend- 
ants have  appeared  in  this  action. 

And  it  further  appearing  by  due  proofs  made  and  filed,  that 
due  notice  of  the  pendency  of  this  action  was  duly  filed,  after  the 

filing  of  the  complaint  herein,  and  on  the day  of , 

19 . .  ,  in  the  office  of  the  register  of  deeds  of county,  in 

the  manner  and  form  as  required  by  law. 

On  motion  of  G H ,  Esq.,  attorney  for  the  plaintiff, 

IT  IS  ORDERED,  That  judgment  of  foreclosure  and  sale  of 
the  mortgaged  premises,  in  the  usual  form  as  provided  by  law, 
be  rendered  in  this  action. 

By  the  Court : 
0 P ,  Judge. 

2070.    Judgments  of  foreclosure,  where  contested  issues  were 
tried  by  court  without  reference  (Wisconsin) . 

[Title.]  [Caption  as  in  Form  7.] 

The  issues  in  this  action  having  been  tried  before  the  court 
and  the  court  having  made  its  findings  of  fact  and  conclusions 
of  law  herein  which  are  on  file  in  this  court  [It  is  unnecessary 
to  recite  the  findings  of  fact  or  conclusions  of  law  but  care 
should  be  taken  to  see  that  they  contain  not  only  findings  on  all 
the  issues  of  fact  litigated  but  also  findings  on  all  formal  mat- 
ters such  as  the  filing  of  the  notice  of  pendency  of  action,  the 
amounts  due  and  to  grow  due,  the  feasibility  of  selling  in  par- 
cels, etc.], 

Now,  therefore,  on  motion  of  G. . . .  H. . . ,  ,  Esq.,  plaintiff's 
attorney, 

IT  IS  ORDERED  and  adjudged,  etc.  [follow  with  judgment 
as  in  either  Form  2066  or  2068  according  to  the  case  made] . 

2071.    Notice  of  sheriff's  or  referee's  sale  in  foreclosure. 

[Title.] 

By  virtue  of  a  judgment  of  foreclosure  and  sale,  made  in  the 
above-entitled  action  on  the day  of ,  19 . .  ,  the  un- 
dersigned sheriff  of county,  state  of [or,  a  ref- 
eree for  that  purpose  duly  'appointed]   will  sell,  at   in 

on  the day  of  ...'...,  19 ...  at  ....  o  'clock  in  the 

....  noon  of  that  day,  the  real  estate  and  mortgaged  premises 
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directed  by  said  judgment  to  be  sold,  and  therein  described  as 
follows  [describe  premises,  each  lot  separately.] 

Terms  of  sale  cash. 
[Date.]  E....  F....  , 

Sheriff  [or  Referee]. 
G H ,  Plaintiff's  Attorney. 

2072.    Sheriff's  report  of  sale  in  foreclosure  (Wisconsin). 

[Title.] 

To  the  Hon Court  of County : 

By  virtue  of  a  judgment  of  this  court,  made  in  the  above  en- 
titled action,  on  the  ....  day  of ,  19 . .  ,  by  which  it  was, 

among  other  things,  ordered  and  adjudged  that  all  and  singular 
the  mortgaged  premises  mentioned  in  the  complaint  in  this  ac- 
tion, and  hereinafter  described,  be  sold  at  public  auction,  by  or 

under  the  direction  of  the  sheriff  of  the  county  of where 

the  said  mortgaged  premises  are  situate,  I,  L. . . .  M. . . .  ,  the 
sheriff  of  the  county  of aforesaid,  in  the  state  of  "Wis- 
consin, do  respectfully  certify  and  report, 

That  at  the  request  of  the  plaintiff's  attorney,  and  as  di- 
rected by  said  judgment,  I  advertised  said  premises  to  be  sold 

by  me  at  public  auction,  at in  the of in  said 

county;  at  ....   o'clock  in  the   ....noon,  on  the   day  of 

,  19 . .  ;  that  previous  to  said  day  of  sale,  I  caused  notice 

thereof  to  be  publicly  advertised  for  six  weeks  successively,  as 
follows,  to-wit :  By  causing  a  copy  of  such  notice  to  be  printed 
once  in  each  week,  during  the  six  weeks  immediately  preceding 

said  sale,  in  the  N Z. . . .  ,  a  public  newspaper  printed  in 

said  county  of ,  which  notice  contained  a  brief  but  intelli- 
gible description  of  the  said  mortgaged  premises,  the  fitst  pub^- 

lication  being  on  the  ....  day  of ,  19 . .  ,  a  printed  copy 

of  which  notice  is  attached  to  the  printer's  affidavit  of  publica- 
tion hereto  annexed. 

And  I  do  further  certify  and  report  that  I  caused  like  printed 
notices  to  be  fastened  up  in  three  public  places  in  the  town  of 

,  in  said  county,  where  the  premises  are  situated ;  and 

also  caused  like  printed  notices  to  be  fastened  up  in  three  public 

places  in  the  city  of ,  where  said  premises  were  sold,  six 

weeks  before  said  sale;  that  at  ....  o'clock  in  the  . . .  .noon,  on 

the  ....  day  of ,  19. .  ,  the  day  and  hour  on  which  the 

said  premises  were  so  advertised  to  be  sold  as  aforesaid,  I  at- 
tended at  the  time  and  place  so  as  aforesaid  fixed  for  said  sale. 
[And  I  adjourned  the  said  sale  for  ....  from  that  day,  to-wit : 
to  the  hour  of  ....  o  'clock  in  the  ....  noon  of  the  ....  day  of 
,  19 . .  ,  and  there  and  then  made  public  proclamation  of 
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such  adjournment,  and  also  gave  public  notice  of  such  adjournr 
ment  by  printing  a  notice  thereof;  in  said  newspaper,  weekly 
from  the  day  of  sale  at  first  so  fixed,  as  aforesaid,  to  the  said 
adjourned  day,  in  the  same  place  and  manner  in  which  said  orig- 
inal notice  was  printed.] 

And  I  do  further  report  that  at o'clock  in  the noon 

of  the  ....  da/  of ,  19 . .  ,  the  day  on  which  the  said 

premises  were  to  be  sold,  pursuant  to  adjournment  and  notice 
thereof,  I  attended  at  the  time  and  place  as  aforesaid,  fixed  by 
said  adjournment  for  said  sale,  and  exposed  said  premises  for 
sale  at  public  auction,  to  the  highest  bidder,  and  the  said  prem- 
ises were  then  and  there  fairly  struck  off,  as  follows,  to-wit :  to 
M. . . .  N. . . .  for  the  sum  of dollars,  he  being  the  high- 
est and  best  bidder  and  that  being  the  highest  sum  bidden  there- 
for and  the  sum  paid-  for  the  same. 

[Or,  where  there  are  several  parcels:  that  the  several  lots  or 
parcels  of  land  so  directed  to  be  sold  as  aforesaid,  were  put  up 
for  sale  separately,  and  were  each  and  every  of  them  fairly  struck 
off  and  sold  to  the  several  purchasers  hereinafter  named  as  fol- 
lows, for  the  following  sums  respectively  [here  name  the  pur- 
chasers, parcels  and  prices] ;  those  sums  being  the  highest  sums 
bid  for  the  said  lots  respectively,  and  the  said  purchasers  being 
respectively  the  highest  bidders  therefor;  which  several  sums 

amount,  in  the  aggregate,  to doUars,  and  all  of  which 

sums  have  been  paid.] 

And  I  do  further  certify  and  report  that  I  have  executed,  ac- 
knowLedged  and  delivered  to  said  purchaser  [or,  purchasers]  a 
good  and  sufficient  deed  of  conveyance  [or,  good  and  sufficient 
deeds]  for  the  same,  and  have  paid  over  or  disposed  of  the  pur- 
chase money,  or  proceeds  of  said  sale  as  follows,  to-wit :  I  have 
paid  to  the  plaintiff's  attorney  the  sum  of doUars,  be- 
ing the  amount  of  costs,  etc.,  of  this  action  as  taxed,  and  have 
taken  a  receipt  therefor,  which  is  hereunto  annexed.     I  have 

retained  in  my  hands  the  sum  of dollars,  being  the 

amount  of  my  fees,  commissions  and  disbursements  on  said  sale, 
as  will  appear  by  reference  to  the  statement  hereto  annexed,  to 
which  reference  is  made.  I  have  also  paid  to  the  plaintiff's  at- 
torney the  sum  of  dollars,  and  have  taken  a  receipt 

therefor,  which  is  hereto  annexed.  And  the  balance  of  the  pro- 
ceeds of  said  sale,  amounting  to  the  sum  of dollars,  I 

herewith  bring  into  court  to  abide  the  further  order  thereof. 

I  further  certify,  that  the  premises  so  sold  and  conveyed  as 
aforesaid,  were  described  in  said  judgment,  and  in  the  deed  [or, 
deeds]  of  sale  and  conveyance  so  executed  by  me  as  aforesaid, 
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as  follows,  to-wit  [here  describe  premises;  if  sold  in  parcels 
describe  each  parcel  as  sold]. 

Dated  the  ....  day  of ,  19 . . 

L M , 

Sheriff County. 

Received,   ,  19. .  ,  from  L. . . .  M ,  the  sheriff  of 

county,  who  made  sale  of  the  premises  under  and  by  vir- 
tue of  the  judgment,  mentioned  in  the  annexed  report,  the  sum 

of dollars,  being  the  amount  of  costs,  etc.,  in  the  cause 

in  which  said  judgment  was  rendered,  as  taxed,  which  costs  are 
paid  to  me  by  said  sheriff,  under  and  by  virtue  of  the  provisions 

of  said  judgment.  E F , 

Plaintiff's  Attorney. 

Received,  ,  19 . .  ,  from  L M. . . .  ,  the  sheriff  of 

county,  who  made  the  sale  of  the  premises  under  and  by 

virtue  of  the  judgment,  mentioned  in  the  annexed  report  the  sum 

of  dollars,  which  sum  being  part  of  the  proceeds  of 

the  sale  of  said  premises,  is  received  by  me  under  and  by  virtue 
of  the  provisions  of  said  judgment,  being  the  amount  adjudged 
to  be  paid  to  said  plaintiff,  with  interest  tl^ereon,  as  mentioned  in 
said  judgment.  E . . . .  F . . . .  , 

Plaintiff's  Attorney. 
Note  of  sheriff's  fees  and  disbursements  in  and  about  the  sale 
mentioned  in  the  annexed  report :  ^ 

Making  Report  of  Sale  annexed $ 

Advertising  and  Affidavit 

Sheriff's  Fees 

$ ;• 

[Venue.] 

X T. . . .  ,  being  duly  sworn,  does  depose  and  say  that  he 

is  the  foreman  of  the  printers  of  the  N Z which  is  a  pub- 
lic newspaper  of  general  circulation,  published  in  the of 

and  county  of ,  state  of  Wisconsin ;  that  a  notice 

of  sale,  of  which  a  printed  copy  is  hereto  annexed,  has  been  pub- 
lished in  said  newspaper,  once  in  each  week,  for  six  weeks  sue- ' 
cessively,  next  before  the  day  of  sale  mentioned  therein,  and 
that  said  printed  copy  was  taken  from  such  newspaper. 

X         Y 
[Jurat.] 
[Attach  copy  of  notice.] 

2073.    Order  confirming  report  of  foreclosure  sale  (Wisconsin) . 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  the  report  of  R. ...  F. ...  ,  sheriff  of  the 

county  of [or,  referee],  appointed  to  make  sale  of  the 
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premises  described  in  the  complaint  herein,  which  report  bears 

date  the day  of ,  19 . .  ,  it  appearing  by  due  proof 

that  due  notice  of  the  motion  to  confirm  said  report  and  sale  has 
been  given  to  all  parties  who  have  appeared  in  this  action; 

And  it  appearing  that  the  said  sheriff  [or,  referee]  in  making 
said  sale  has  in  all  things  complied  with  the  judgment  heretofore 
entered  in  this  cause,  and  the  statute  in  such  case  made  and  pro- 
vided ; 

Now,  on  motion  of  G H ,  plaintiff's  attorney, 

IT  IS  ORDERED  that  the  said  report  be,  and  the  same  is 
hereby  in  all  things  confirmed. 

By  the  Court: 

0....  P ,  Judge. 

2074.    Sheriff's  deed  on  foreclosure  sale  (Wisconsin). 

THIS  INDENTURE,  made  the  ....   day  of ,  19. .  , 

between  L. . . .  M. . . .  ,  sheriff  of  the  county  of ,  of  the 

first  part,  and  M. . . .  N. . . .  of of  the  second  part, 

WITNESSETH,  that  whereas,  at  the term  of  the 

court,  state  of  "Wisconsin,  held  in  and  for  the  county  of 

at  the  court  house  in  the  city  of in  said  county,  on  the 

....  day  of ,  19 . .  ,  it  was,  among  other  things,  ordered 

and  adjudged  by  the  said  court,  in  a  icertain  action  then  pend- 
ing in  the  said  court,  between  A. . . .  B plaintiff  and  C. . . . 

D. . . .  defendant,  that  all  and  singular  the  mortgaged  premises 
mentioned  in  the  complaint  in  said  action,  and  in  said  judgment 
described,  or  so  much  thereof  as  might  b6  sufficient  to  raise  the 
amount  due  to  the  plaintiff  for  principal,  interest  and  costs  in 
said  action,  and  which  njight  be  sold  separately  without  ma- 
terial injury  to  the  parties  interested,  be  sold  at  public  auction 

by  or  under  the  direction  of  the  sheriff  of  the  county  of , 

at  any  time  after  one  year  from  the  date  of  said  judgment,  un- 
less previous  to  such  sale  said  premises  and  said  judgment  shall 
be  redeemed  in  the  manner  provided  by  law;  that  the  said  sale 
be  made  in  the  county  of ,  where  the  premises  are  situ- 
ate ;  that  the  said  sheriff  give  public  notice  of  the  time  and  place 
of  such  sale,  in  the  manner  provided  by  law ;  that  either  or  any 
of  the  parties  in  said  action  might  purchase  at  such  sale;  that 
the  said  sheriff,  upon  compliance  by  the  purchaser  with  the  terms 
of  such  sale,  execute  and  deliver  to  the  purchaser  or  purchasers 
a  deed  of  the  premises  so  sold,  setting  forth  each  tract  or  parcel 
so  sold,  and  the  sum  paid  therefor; 

And  whereas,  neither  said  premises,  nor  any  part  thereof,  had 
been  redeemed,  and  neither  said  judgment,  nor  any  part  thereof 
had  been  paid,  and  one  year  from  the  date  of  said  judgment  had 
expired ; 
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And  whereas,  the  said  sheriff,  in  pursuance  of  the  said  judg- 
ment of  the  said  court,  did  on  the  ....  day  of ,  19. .  ,  sell 

at  public  auction,  at  the  [name  place]  at  the  hour  of o'clock 

. .  M.  of  that  day,  the  premises  in  said  judgment  mentioned, 
due  notice  of  the  time  and  place  of  such  sale  being  first  given, 
agreeably  to  the  said  judgment,  at  which  sale  the  premises  here- 
inafter described  were  struck  off  to  the  said  party  of  the  second 

part  for  the  sum  of dollars,  he  being  the  highest  and 

best  bidder  therefor,  and  that  being  the  highest  sum  bid  for  the 
same. 

Now,  therefore,  know  ye,  that  I,  the  said  L. . . .  M. . . .  ,  sheriff 
aforesaid,  by  virtue  of  the  said  judgment,  and  of  the  statute  in 
such  case  made  and  provided,  and  in  consideration  of  the  said 
sum  of  money,  so  bidden  as  aforesaid,  being  first  duly  paid  by 
the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  sold,  aliened  and  con- 
veyed, and  by  these  presents  do  grant,  bargain,  sell,  alien  and 
convey  unto  the  said  L. . . .  M. . . .  and  to  his  heirs  and  assigns 
forever,  all  the  [describe  premises] . 

To  have  and  to  hold,  all  and  singular  the  premises  above  men- 
tioned and  described,  and  hereby  conveyed,  or  intended  so  to  be, 
unto  the  said  party  of  the  second  part,  his  heirs  and  assigns,  to 
his  and  their  only  proper  use,  benefit  and  behoof,  forever. 

In  witness  whereof,  the  said  L. . . .  M. . . .  ,  sheriff  as  afore- 
said, hath  hereunto  set  his  hand  and  seal  the  day  and  year  first 
above  written. 

L....  M....   [Seal.] 

Sheriff Co.,  Wis. 

Signed,  sealed  and  delivered  in 

presence  of:  [two  witnesses]. 
[Venue.] 

On  the   ....   day  of  ,  19. .  ,  before  me  came  L. . . . 

M. . . .  known  to  be  the  individual  and  officer  described  in,  and 
who  executed  the  above  conveyance,  and  acknowledged  that  he 
executed  the  same  as  such  sheriff,  for  the  uses  and  purposes 
therein  set  forth. 

E....  S 

[SEAL]  Notary  Public, 

Co.,  Wis. 

2075.    Foreclosure  judgment  (Minn.  Rev.  Laws  1905  sec.  4488). 

[Title.]  [Caption  as  in  Form  7.], 

[Recitals  substamtially  as  in  Forms  2066,  2067  or  2070  depend- 
ing on  the  fact  whether  there  has  been  a  default  and  a  reference 
or  whether  the  proofs  have  been  taken  in  court  or  whether  an 


■Chapter  CXLV.]  1273  [Form  2075. 

issue  has  been  made  by  answer  and  the  same  has  been  tried  by 
the  court  and  continuing]  : 

Now,  on  motion  of  G H ,  plaintiff's  attorney, 

IT  IS  ADJUDGED  AND  DECREED,  that  there  is  due  said 

plaintiff  from  defendant  C D for  principal  and  interest 

upon  the  note  described  in  the  complaint  herein,  the  sum  of 

dollars  and  the  further  sum  of dollars  for 

attorney's  fees  and  the  sum  of dollars,  costs  and  dis-, 

bursements  of  this  action. 

And  it  is  further  adjudged  and  decreed,  that  the  mortgaged 
premises  hereinafter  described,  or  so  much  thereof  as  may  be  suf- 
ficient to  satisfy  the  amount  due  to  the  plaintiff  as  aforesaid, 
with  costs  of  this  action,  which  may  be  sold  separately'  without 
material  injury  to  the  parties  interested,  be  sold  in  one  parcel 
at  public  auction,  within  the  county  of where  said  prem- 
ises are  situated,  by  the  sheriff  of county,  according  to 

the  provisions  of  law  relating  to  sales  of  real  estate  on  execution. 
That  the  said  sheriff  give  public  notice  of  the  time  and  place  of 
such  sale,  according  to  law.  That  either  or  any  of  the  parties  tO' 
this  action  may  purchase  said  mortgaged  premises  at  said  sale. 
That  the  said  sheriff  execute  and  deliver  to  the  purchaser  or 
purchasers  at  such  sale,  the  usual  certificate  as  provided  by  law. 
That  out  of  the  proceeds  of  said  sale,  after  deducting  the  amount 
of  his  fees  and  disbursements  on  said  sale,  the  said  sheriff  pay 
to  the  plaintiff's  attorney  the  sum  of dollars,  the  at- 
torney's fees  aforesaid,  and  the  further  sum  of dollars, 

costs  and  disbursements  aforesaid,  with  interest  on  said  sums 
from  date  hereof.  And  also  the  amount  adjudged  to  be  due 
plaintiff  upon  said  note  and  mortgage  as  aforesaid,  with  interest 
thereon  from  date  hereof  or  so  much  thereof  as  the  purchase 
money  of  said  mortgaged  premises  will  pay  of  the  same.  That 
he  bring  the  surplus  moneys  arising  from  said  sale  after  said 
payments  as  aforesaid,  if  any  there  be,  into  court  to  abide  the 
further  order  of  the  court  in  the  premises,  and  that  he  make  re- 
port of  said  sale  and  all  his  proceedings  in  the  premises,  and  file 
it  with  the  clerk  of  this  court,  with  all  convenient  speed. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  de- 
fendant and  all  persons  claiming  under  them,  or  either  of  them, 
subsequent  to  the  filing  of  said  notice  of  the  pendency  of  this 
action,  be  forever  barred  and  foreclosed  of  all  right,  title  and 
equity  of  redemption,  in  and  to  said  mortgaged  premises  so  sold 
and  every  part  thereof  [except  only  the  right  of  redemption,  al- 
lowed by  statute  for  one  year  after  the  date  of  the  order  con- 
firming the  sale  made  under  and  by  virtue  of  this  judgment]. 
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And  it  is  further  ordered,  adjudged  and  decreed,  that  if  the 
moneys  arising  from  such  sale  shall  be  insufficient  to  pay  said 
sheriff's  fees  and  disbursements,  and  the  amounts  adjudged  to 
be  due  plaintiff  as  aforesaid,  with  interest,  then  said  sheriff  shall 
specify  the  amount  of  such  deficiency  in  his  report  of  said  sale; 
and  that  on  the  confirmation  of  said  report,  the  defendant  C . . . . 
D . . . .  ,  who  is  personally  liable  for  the  payment  of  the  debt  se- 
cured by  said  mortgage,  pay  to  the  plaintiff  the  amount  of  such 
deficiency,  with  interest  thereon  from  the  date  of  said  report, 
and  that  the  plaintiff  have  execution  therefor. 

The  following  is  a  description  of  the  mortgaged  premises  here- 
inbefore mentioned  {describe  the  premises]. 

By  the  Court: 

0....  P....,  Clerk. 

2076.  Notice  of  sheriff's  sale  in  foreclosure  (Minnesota). 

[Title.] 

Notice  is  hereby  given  that  under  and  by  virtue  of  a  judgment 

and  decree  entered  in  the  above  entitled  action  on  the day 

of ,  19 . .  ,  a  certified  transcript  of  which  has  been  deliv- 
ered to  me,  I,  the  undersigned,  sheriff  of  said county,  will 

sell,  at  public  auction,  to  the  highest  bidder,  for  cash,  on 

the  . . .'.  day  of ,  19. .  ,  at  . . . .  o'clock  in  the noon, 

at  [name  -place]  in  the  city  of in  said  county,  in  one  par- 
cel, the  premises  and  real  estate  described  in  said  judgment  and 
decree,  to-wit  [describe  premises]. 

Dated 19.. 

L M 

Sheriff  of County. 

E....F...., 

Plaintiff's  Attorney. 

2077.  Sheriff's  report  of .  foreclosure  sale  (Minn.  Rev.  Laws 

1905  sec.  4493). 

[Title.] 

To  the Court  of  the  County  of 

I,  L M ,  sheriff  of  the  county  of in  said  state, 

do  hereby  certify  and  report  that  in  pursuance  and  by  virtue 
of  the  judgment  and  decree  of  the  court  in  the  above  entitled 
action,  a  certified  transcript  of  which  has  been  delivered  to  me, 
with  instructions  to  enforce  the  same,  which  transcript  is  hereto 
attached,  I  advertised  that  the  premises  and  real  estate  men- 
tioned and  described  in  said  decree,  would  be  sold  by  me  at  the 

in  the  city  of in  said  county,  on  the  ....  day  of 

,  19 . .  ,  at o'clock  in  the  ....  noon ;  that  previous  to 
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said  sale  I  caused  notice  thereof  to  be  published  once  in  each 

week  for  six  successive  weeks,  in  the  N Z....,a  newspaper 

printed  and  published  in  said  county  of ,  and  by  causing 

such  notice  to  be  posted  in  three  public  places  in  said  county,  for 

six  weeks  successively,  which  notice  contained  a  full  description 

of  said  premises  and  the  terms  of  sale  as  in  said  decree  provided. 

And  I  do  further  certify  and  report  that  at  the  time  and  place 

mentioned  in  said  notice,  to-wit :  the day  of ,  19 . .  , 

at  ....  o  'clock  in  the  ....  noon  at in  the  city  of 

in  said  county  of I  attended  and  exposed  said  premises 

for  sale,  in  ....  parcels  at  public  auction,  to  the  highest  bidder, 
and  the  said  premises  were  then  and  there  fairly  struck  ofE  and 

sold  to  M N for  the  sum  of dollars,  he  being 

the  highest  bidder  and  that  being  the  highest  sum  bidden  there- 
for. 

And  I  do  further  certify  and  report,  that  I  have  executed,  ac- 
knowledged and  delivered  to  said  purchaser  the  usual  sheriff's 
certificate  of  sale  for  said  premises. 

Of  the  proceeds  of  said  sale :  first,  I  have  retained  the  sum  of 

dollars,  my  fees  and  the  expenses  of  said  sale ;  second, 

I  have  paid  to  the  plaintiff's  attorney  the  sum  of dol- 
lars, the  attorney's  fees  mentioned  in  said  decree;  third,  I  have 

paid  the  plaintiff's  attorney  the  sum  of dollars,  the 

coits  and  disbursements  of  this  action,  and  interest;  fourth,  I 
have  paid  said  plaintiff  A B the  sum  of dol- 
lars, the  amount  adjudged  plaintiff  in  said  decree,  and  have 
taken  receipts  for  said  sums,  which  receipts  are  attached  hereto 
and  made  part  hereof  [attach  receipts]. 

And  I  do  further  certify  and  report,  that  the  premises  so  sold 
by  me  as  aforesaid  were  described  in  said  judgment,  notice  of 
sale,  and  certificate,  as  follows  [describe  premises]. 

All  of  which  is  respectfully  submitted. 

Dated ,19.. 

L. .. .  M. . . . , 

Sheriff  of County. 

[Venue.] 

L. . . .  M being  duly  sworn  says  that  he  is  the  sheriff  of 

said  county  of and  state  of  Minnesota ;  that  he  has  read 

the  foregoing  report  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge. 

L M 

[Jurat.] 

[The  order  of  confirmation  may  he  substantially  as  m  Form 
2073.] 
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^078.    Sheriff's  certificate  of  sale  on  foreclosure  by  action 
(Minn.  Rev.  Laws  1905  sec.  4487). 

[Venue.] 

I,  L M ,  sheriff  of  the  county  of ,  state  of  Min- 
nesota, do  hereby  certify  that  under  and  in  pursuance  of  a  cer- 
tain judgment  and  decree,  entered  in  the  district  court  of  the 

county  of , judicial  district,  state  of  Minnesota,  on 

the  ....  day  of ,  19. .  ,  in  a  certain  action  pending  in 

said  court,  wherein  A. . . .  B. . . .  was  plaintiff  and  C. . . .  D. . . . 
was  defendant,  in  favor  of  said  plaintiff  and  against  said  defend- 
ant, wherein  it  was  among  other  things  adjudged  and  decreed 

that  a  certain  mortgage,  made  and  executed  by  C D . . . . 

aforesaid  to  A. . . .  B . . . .  bearing  date  the day  of , 

19. .  ,  and  recorded  in  the  office  of  the  register  of  deeds  in  and 

for  the  county  of ,  state  of  Minnesota,  on  the day  of 

,  19 . .  ,  in  Book  ....  of  Mortgages,  at  page be  fore- 
closed, and  that  the  premises  described  in  said  mortgage,  being 
the  same  premises  hereinafter  described,  should  be  sold  by  the 

sheriff  of  said county  to  satisfy  the  amount  found  due 

"the  said  plaintiff,  with  costs  and  disbursements,  a  duly  certified 
transcript  of  which  judgment  and  decree  having  been  delivered 
to  me  with  instructions  to  enforce  the  same,  and  having  first 
given  due  notice  of  sale,  as  required  by  said  judgment  and  de- 
cree, and  in  accordance  with  the  statute  in  such  case  made  and 

provided,  I  did,  on  the  ....  day  of , ,  19 . .  ,  at o'clock 

in  the  ....  noon,  at  [name  place]  in  the of in  said 

county  of duly  offer  for  sale,*at  public  auction,  to  the 

highest  bidder  for  cash,  the  premises  hereinafter  described,  in 
one  parcel,  and  did  then  and  there  strike  off  and  sell  to  M. . . . 
N. . . .  for  the  sum  of dollars,  he  being  the  highest  bid- 
der, and  that  being  the  highest  sum  paid  for  the  same,  the  fol- 
lowing described  premises,  to-wit  [describe  premises],  with  all 
the  hereditaments  and  appurtenances  thereto  belonging  or  in 
anywise  appertaining. 

And  I  do  further  certify,  that  one  year  from  the  date  of  the 
order  confirming  said  sale  is  allowed  by  law  for  the  redemption 
of  said  premises  from  said  sale. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  affixed 

my  seal  this  ....  day  of ,  19 . . 

L....  M [Seal.] 

Sheriff  of County,  Minn. 

Signed,  sealed  and  delivered  in 

presence  of  [two  witnesses]. 
[Venue.] 

On  this  ....  day  of ,  19 . .  ,  before  me,  personally  ap- 
peared L. . . .  M. . . .  to  me  known  to  be  the  same  person  who 
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executed  the  foregoing  instrument,  and  to  be  the  sheriff  of  the 

county  of in  the  state  of  Minnesota,  and  acknowledged 

the  execution  of  said  instrument  to  be  the  fre6  act  and  deed  of 
said  sheriff. 

X....  T...., 
Notary  Public, County,  Minn. 

2079.    Notice  of  redemption,  to  sheriff,  by  redemptioner  (Min- 
nesota, North  Dakota  and  South  Dakota). 

To  the  Sheriff  of County,  State  of ,  and  to  aU 

whom  it  may  concern : 

NOTICE  i«  hereby  given,  that  the  undersigned  intends  to  re- 
deem and  does  hereby  redeem  the  following  described  land  and 

premises,  situated  in  the  county  of and  state  of , 

viz :  [describe  premises]  from  the  sale  thereof,  made  by  the  sher- 
iff of  said county,  on  the  ....  day  of ,  19 . .  ,  upon 

the  foreclosure  of  the  certain  mortgage  upon  said  land  and  prem- 
ises, dated  on  the day  of ,  19 . .  ,  made  and  executed 

by  C. . . .  D. . . .  to  A B. . . .  and  recorded  in  the  office  of 

the  register  of  deeds  of  said  county  of on  the day 

of ,  19 . .  ,  in  Book of  Mortgages,  at  page  . . . .  ,  at 

which  sale  said  land  and  premises  were  sold  to  one  M. . . .  N. . . . 

for  the  sum  of dollars,  and  the  certificate  of  which  sale 

was  recorded  on  the day  of ,  19-  •  ,  in  said  register's 

office,  in  Book  ....  of at  page  .... 

The  undersigned  vdll  make  such  redemption  as  owner  of  said 
premises  [or,  as  a  creditor  having  a  lien  upon  said  land  and 
premises,  which  lien  consists  of,  describing  lien] . 

"Witness  the  hand  and  seal  of  the  undersigned,  this day 

of ,19.. 

C...  D....   [Seal.] 

In  presence  of  [two  witnesses.] 
[Venue.] 

On  this day  of ,  19 . .  ,  before  me,  a  notary  public 

within  and  for  said  county,  personally  appeared  C D to 

me  known  to  be  the  person  described  in  and  who  executed  the 
foregoing  instrument,  and  acknowledged  that  he  executed  the 
same  as  his  free  act  and  deed. 

X....  Y...., 
Notary  Public, County. 

2080.    Sheriff's  certificate  of  redemption  on  foreclosure  (Minn. 
Rev.  Laws  1905  sec.  4487). 

KNOW  ALL  MEN  by  these  presents,  that  I,  L M as 

sheriff  of  the  county  of in  the  state  of  Minnesota,  do- 


Form  2081.]  1278  [Chapter  CXLV, 

hereby  certify  that  M. . . .  N of in  the  state  of 

has  this  day  paid  to  me  as  such  sheriff  the  sum  of dol- 
lars, [$ ]  in  redemption  of  the  following  described  lands  and 

premises,  situated  in  the  county  of and  state  of  Minne- 
sota, viz:  [describe  premises]  from  the  sale  thereof  made  by  the 

sheriff  of  said  county,  on  thfe  ....  day  of ,  19 . .  ,  upon 

the  foreclosure  of  that  certain  mortgage  upon  said  land  and 
premises,  dated  on  the  ....  day  of >  19  • .  ,  made  and  ex- 
ecuted by  C D. . . .  find  recorded  in  the  office  of  the  register 

of  deeds  of  said  county  of on  the day  of , 

19 . .  ,  in  Book of  Mortgages,  at  page  . . . .  ,  at  which  sale 

said  land  and  premises  were  sold  to  said  M N for  the 

sum  of dollars  [$....],  and  the  certificate  of  which 

sale  was  recorded  on  the  ....  day  of ,  19 . .  ,  in  said  regis^ 

ter's  office  in  Book of at  page 

And  I  further  certify  that  such  redemption  was  made  by  said 
C . . . .  D . . . .  upon  the  claim  that  he  is  the  owner  of  said  land 
and  premises  above  described  [or,  is  the  senior  creditor  of  said 

G . . . .  D and  has  a  legal  lien  upon  said  premises  subsequent 

to  said  mortgage,  by  virtue  of  a  judgment,  describe  in  what  form 
lien  exists]  and  that  said  C . . . .  D . . . .  at  the  time  of  making 
such  redemption  produced  and  exhibited  to  me  the  papers  re- 
quired by  law  to  evidence  the  right  to  make  such  redemption. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 

this  ....  day  of ,  19 . . 

L....  M....     [Seal.] 

Sheriff  of  the  County  of ,  Minn. 

Signed,  sealed  and  delivered  in 

presence  of  [two  witnesses]. 
[Venue.]  ^ 

On  this day  of ,  19. .  ,  before  me,  personally  ap- 
peared L M. . . .  to  me  known  to  be  the  same  person  who 

executed  the  foregoing  instrument,  and  to  be  the  sheriff  of  the 

county  of in  the  state  of  Minnesota,  and  he  acknowledged 

the  execution  of  said  instrument  as  the  free  act  and  deed  of  said 
sheriff. 

X....  Y 

Notary  Public, County,  Minn. 

2081.    Certificate  by  owner  of  certificate  of  sale,  of  redemption 
in  foreclosure  (Minn.  Rev.  Laws  1905  sec.  4487). 

KNOW  ALD  MEN  by  these  presents  that  I,  A B 

of in  the  state  of do  hereby  certify  that  I  am  the 

owner  of  that, certain  certificate  of  sheriff's  sale  hereinafter  de- 
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scribed,  and  that  M N of in  the  state  of 

has  this  day  paid  to  me,  etc.  [follow  the  last  preceding  form  for 
the  remainder  of  the  certificate] . 

2082.    Judgment  of  foreclosure  and  sale  (N.  Dak.  Rev.  Codes 
sec.  5866;  S.  Dak.  Rev.  Codes  C.  P.  sec.  656). 

[Title.]  [Caption  as  in  Form  7.] 

[Recite  service  of  process,  and  default,  reference  if  any  or 
trial  by  court  as  in  Forms  2066,  2067  or  2070  and  continuing]  : 

Now  on  motion  of  G H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDG"ED,  that  there  is  now  due  to  the  plaintiff 
A....  B from  the  said  defendant  C D for  prin- 
cipal and  interest  on  said  note  and  mortgage,  described  in  the 

complaint,  the  sum  of   dollars,  besides  the  sum  of 

dollars  attorney's  fees,  stipulated  in  said  mortgage,  and 

the  costs  of  this  suit,  taxed  at  the  sum  of dollars,  said 

sums  amounting  in  the  aggregate  to dollars. 

And  on  like  motion,  it  is  further  adjudged  and  decreed  that 
the  mortgaged  premises  hereinafter  described,  or  so  much  thereof 
as  may  be  sufSeient  to  raise  the  amount  so  found  and  adjudged 
to  be  due  to  the  plaintiff  for  principal,  interest,  attorney's  fees 
and  costs  of  suit,  taxed  as  aforesaid,  and  expenses  of  sale,  and 
which  may  be  sold  separately  without  material  injury  to  the 
parties  interested,  be  sold  by  public  auction  at  the  front  door  of 

the  court  house  in  the of in  said  county  of 

by  or  under  the  direction  of  the  sheriff  of  said county, 

upon  the  like  notice  and  in  the  same  manner  as  provided  by  law 
for  the  sale  of  real  property  upon  execution.  That  the  plaintiff 
or  any  other  party  to  this  action  may  become  the  purchaser  on 
such  S£ile.  That  the  said  sheriff  execute  to  the  purchaser  or  pur- 
chasers a  certificate  of  such  sale,  and  upon  the  confirmation  of 
the  report  thereof,  and  the  expiration  of  the  time  allowed  by  law 
for  the  redemption  of  said  premises  therefrom,  if  said  premises 
are  not  then  redeemed,  that  said  sheriff,  or  his  successor  in  office, 
make  to  the  purchaser  or  purchasers  a  deed  or  deeds  of  the  prem- 
ises sold.  That  out  of  the  proceeds  of  the  sale,  after  deducting 
the  amount  of  his  fees,  disbursements  and  commissions  on  said 
sale,  the  said  sheriff  pay  to  the  plaintiff  or  his  attorney  the  said 
amount  so  found  and  adjudged  to  be  due  as  aforesaid,  to-wit: 

doUars,  together  with  interest  thereon  at  seven  per 

cent,  per  annuin  from  this  date,  or  so  much  thereof  as  the  said 
proceeds  of  sale  will  pay  of  the  same,  and  that  he  take  a  receipt 
of  the  plaintiff  or  his  attorney  for  the  amount  so  paid,  and  file 
the  same  with  his  report  of  sale.    That  the  said  sheriff  pay  the 
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surplus  moneys  arising  from  such  sale,  if  any,  to  the  clerk  of  this 
,  court,  and  that  he  make  a  report  of  such  sale  and  his  doings  in 
the  premises,  and  file  it  with  the  clerk  of  this  court,  with  all  con- 
venient speed ;  and  that  the  purchaser  or  purchasers  at  such  sale 
be  let  into  possession  of  the  premises  on  production  of  the  sher- 
iff's deed  for  such  premises,  or  any  part -thereof.  And  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  if  the  proceeds  of  such 
sale  be  insufficient  to  pay  the  amount  so  adjudged  to  be  due  to' 
the  plaintiff,  with  the  interest  and  costs  and  expenses  as  afore- 
said, the  said  sheriff  shall  specify  the  amount  of  such  deficiency 
in  his  report  of  sale,  and  that  said  defendant  C . . . .  D . . . .  pay 
the  same  to  the  plaintiff,  with  interest  from  the  day  of  sale  and 
that  plaintiff  have  execution  for  such  deficiency  against  the 
property  of  said  defendant  C . . . .  D. . . . 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  de- 
fendants, and  all  persons  claiming  under  them  or  either  of  them, 
after  filing  the  aforesaid  complaint,  and  after  the  commenceihent 
of  this  action,  be  forever  barred  and  foreclosed  of  all  right,  title, 
interest  and  equity  of  redemption  in  and  to  the  said  mortgaged 
premises  so  sold,  or  any  part  thereof,  unless  the  same  shall  be 
duly  redeemed  within  one  year  fromthe  dayof  sale,  as,  provided 
by  law. 

The  following  is  a  description  of  the  premises  to  be  sold  as 
hereinbefore  directed  [describe  premises]. 

By  the  Court: 

0....  P ,  Clerk. 

2083.    Special  execution  on  foreclosure  of  mortgage  (N.  Dak. 
Rev.  Codes  sec.  5501 ;  S.  Dak.  Rev.  Codes  C.  P.  330). 

[Title.] 

The  State  of to  the  Sheriff  of County, 

GREETING :    Whereas,  on  the day.  of ,  19 . .  ,  a 

judgment  and  decree  of  foreclosure  of  mortgage  was  rendered 
in  this  action  in  favor  of  the  above  named  plaintiff  against  the 
above  named  defendant,  which  said  judgment  was  docketed  in 

the  office  of  the  clerk  of  the court  for county  on 

the  ....  day  of ,  19 . .  ,  and  is  in  words  and  figures  as 

follows,  to-wit  [insert  copy  of  judgment  in  full] . 

Now,  therefore,  we  command  you  that  you  execute  said  judg- 
ment and  decree  by  making  sale  of  said  premises :  herein  above 
described,  or  so  much  thereof  as  may  be  necessary  to  satisfy  said 
sums  so  adjudged  to  be  due  to  the  plaintiff,  with  interest  thereon 
from  the  date  of  said  judgment,  together  with  costs  and  expenses 
of  sale,  in  accordance  with  the  requirements  of  said  judgment, 
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and  apply  the  funds  realized  on  said  sale  in  conformity  there- 
with, and  make  the  return  of  this  writ  to  the  clerk  of  said  court. 

WITNESS,  The  Hon.  E S judge  of  said  circuit  court 

and  the  seal  of  said  court,  and  the  hand  of  the  clerk 

[SEAL]      thereof,  at   in  said  county  of this 

....  day  of ,  19 . . 

0 P ,  Clerk. 

2084.  Notice  of  foreclosure  sale  (North  Dakota  and  South 

Dakota) . 

[Title.] 

NOTICE  is  hereby  given,  that  by  virtue  of  a  judgment  of 
foreclosure  and  sale  in  the  above  entitled  action  on  the  ....  day 

of ,  19 . .  ,  and  an  execution  issued  upon  said  judgment, 

the  subscriber,  L. . . .  M. . . .  ,  sheriff  of county,  state  of 

,  for  that  purpose  appointed,  will  sell  at  public  auction 

at  the  front  door  of  the  court  house  in  the  city  of county 

of ,  and  state  of ,  on  the  ....   day  of , 

19. .  ,  at o'clock  in  the noon  of  that  day,  the  real  estate 

and  mortgaged  premises  situate  in  the  county  of  ,  and 

state  of ,  and  directed  in  said  judgment  and  execution  to 

be  sold,  and  therein  described  as  follows    [describe  premises] 
or  so  much  thereof  as  may  be  sufficient  to  satisfy  said  judgment 

and  costs,  amounting  in  all  to dollars  and cents, 

with  interest  thereon  from  the  date  of  said  judgment,  and  aU 
accruing  costs  of  sale. 

Dated 19.. 

L....  M...., 

Sheriff  of County. 

E....  F...., 

Plaintiff's  Attorney. 

2085.  Sheriff's  certificate  of  sale  (N.  Dak.  Bev.  Codes  sec.  5872 ; 

S.  Dak.  Bev.  Codes  C.  P.  sec.  662). 

[Venue.] 

I,  L. . . .  M. . . .  ,  sheriff  of county,  state  of ,  do 

hereby  certify  that  by  virtue  of  a  judgment  of  foreclosure  and 

sale  rendered  in  the   court  of  coimty,  state  of 

,  on  the  ....  day  of ,  19. .  ,  in  favor  of  A 

B . . . .  plaintiff  and  against  C . . . .  D and  E . . . .  F . . . .  de- 
fendants, foreclosing  that  certain  mortgage  upon  the  real  estate 

hereinafter  described,  executed  by  said  C . . . .   D to  said 

E . . . .  F . . . .  to  secure  payment  of  the  sum  of doUars 

and  interest  from ,  19 . .  ,  said  mortgage'  being  recorded 

in  [state  where  and  when  recorded] ,  and  by  virtue  of  the  execu- 
81 
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tion  thereafter  issued  cm  said  judgment  and  delivered  to  me,  I 

did  on  the day  of ,  19 . .  ,  at  the  hour  of o'clock 

in  the noon  of  said  day,  having  first  given  public  notice  of 

the  time  and  place  of  sale  as  required  by  law,  and  as  directed 
in  said  judgment  and  execution,  offer  for  sale  at  public  auction 

at  the  front  door  of  the  court  house  in  the  said  county  of 

the  following  described  mortgaged  real  estate  and  premises  situ- 
ated in  the  county  of and  state  of ,  to-wit  [de- 
scribe premises].  And  I  then  and  there  openly  and  publicly 
struck  off  and  sold  the  same  to  "W". . . .  X. . . .  for  the  aggregate 
sum  of dollars  in  the  manner  and  at  the  price  follow- 
ing, that  is  to  say  [here  describe  each  parcel  sold  and  amount 
for  which  it  was  sold]. 

And  I  further  certify  that  the  said  purchaser  was  the  highest 
bidder  for  said  premises  and  for  each  tract  or  parcel  included 
therein,  and  that  the  price  for  which  they  were  sold  as  aforesaid 
was  the  highest  price  bid  for  each  distinct  parcel,  and  the  whole 
price, so  bid  was  paid  to  me  by  said  purchaser.  And  I  further 
certify  that  the  said  purchaser  will  be  entitled  to  a  deed  of  the 
said  premises  so  sold  at  the  expiration  of  one  year  from  the  date 
of  said  sale,  unless  the  said  premises  are  previously  redeemed 
as  provided  by  law. 

Given  under  my  hand  this  ....  day  of ,  19 . . 

L....  M 

Sheriff  of  .......  County. 

[Venue.] 

On  this day  of ,  19 . .  ,  before  me  personally  ap- 
peared L M. . . .  known  to  me  to  be  the  sheriff  [or,  deputy 

sheriff]  of county  and  also  to  be  the  person  described  in 

and  who  executed  the  within  and  foregoing  instrimient  in  hia 
said  capacity  as  sheriff  aforesaid  and  acknowledged  that  he  ex- 
ecuted the  same  as  such  sheriff  as  his  free  act  and  deed. 
"Witness  my  hand  and  of&cial  seal. 
[SEAL]  T....  Z...., 

Notary  Public. 

2086.    Sheriff's  report  of  foreclosure  sale  (North  Dakota  and 
South  Dakota). 

[TUle.] 

To  the Court: 

In  pursuance  of  a  judgment  of  foreclosure  and  sale  made  in 

the  above  entitled  action  on  the  ....  day  of ,  in  the  year 

19 . .  ,  I,  the  sheriff  of  the  county  of   in  the  state  of 

,  do  respectfully  certify  and  report  that  having  been 

charged  by  the  said  judgment  with  the  execution  thereof,  I 
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caused  public  notice  of  the  time  and  place  of  such  sale  to  be 
given,  by  publication  thereof  once  a  week,  for  thirty  days  imme- 
diately preceding  such  sale  in  a  public  newspaper  printed  and 

published  in  said  county  of to- wit :  the  N Z which 

notices  contained  a  description  of  the  said  mortgaged  premises, 
all  as  in  said  judgment  directed. 

And  I  further  report,  that  on  the  said day  of 

19 . .  ,  the  day  on  which  the  said  premises  were  so  advertised  to 
be  sold  as  aforesaid,  I  attended  at  the  time  and  place  fixed  for 
said  sale  and  exposed  said  premises  for  sale  at  public  auction, 
to  the  highest  bidder,  and  the  said  premises  were  then  and  there 

struck  off  and  sold  to  W X for  the  sum  of 

dollars,  he  being  the  highest  bidder  therefor,  and  that  being  the 
highest  sum  bidden  for  the  same. 

And  I  further  certify  and  report,  that  I  have  executed,  ac- 
knowledged and  delivered  to  said  purchaser  the  usual  certificate 
of  sale  for  said  premises.  And  I  have  retained  in  my  hands  the 
sum  of dollars,  being  the  amount  of  my  fees  and  dis- 
bursements on  said  sale,  and  have  paid  to  the  attorney  for  the 

plaintiff  the  sum  of dollars  [and  have  paid  to  the  clerk 

of  this  court  the  surplus  moneys  arising  from  such  sale,  amount- 
ing to  dollars,  ^d  taken  his  receipt  therefor,  which 

is  hereto  annexed.]  [Or  if  there  was  a  deficiency  state  amount 
thereof.] 

And  I  further  certify  and  report,  that  the  premises  so  sold 
and  conveyed  as  aforesaid  were  described  in  said  judgment  and 
decree,  and  in  the  certificate  so  executed  by  me  aforesaid,  as  fol- 
lows, viz.  [describe  premises] . 

All  of  which  is  respectfully  submitted. 

Dated ,19.. 

L....  M...., 
Sheriff  of County. 

2087.    Order  confirming  sheriff's  report  of  sale  (North  Dakota 
and  South  Dakota). 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  the  report  of  L. . . .  M. . . .  ,  sheriff  of 

county,  state  of ,  dated ,  19 . .  ,  by  which 

it  appears  that  the  several  lots  and  parcels  described  in  said  re- 
port, have,  after  due  and  legal  notice,  been  separately  struck  off 
and  sold  at  public  auction  as  follows  [here  state  parcels  sold  sep- 
arately, if  so  sold,  giving  names  of  purchasers  and  separate 
amounts  hid,  and  stating  aggregate  sum  of  all  sales] .  And  the 
court  having  carefully  examined  the  proceedings  of  said  ofl&eer, 
and  being  satisfied  that  the  sale  has  in  all  respects  been  made  in 
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conformity  to  the  provisions  of  the  statute  in  such  ease  made  and 
provided. 
Now,  on  motion  of  6. ...  H. ...  ,  attorney  for  plaintiff, 
IT  IS  OEDBRBD  and  adjudged  that  the  report  and  the  said 
sale  be,  and  the  same  are  hereby  in  aU  things  approved  and  eon- 
firmed,  and  the  clerk  of  this  court  is  ordered  and  directed  to 
make  an  entry  on  the  journal  of  this  court  that  the  court  is  satis- 
fied of  the  legality  of  such  sale.  * 

It  is  further  ordered,  that  said  sheriff^deliver  to  said  pur- 
chaser [or  purchasers]  the  usual  certificate  of  sale,  and  at  the 
expiration  of  one  year  from  the  day  of  such  sale,  unless  the  said 
premises  shall  be  redeemed  from  said  sale,  according  to  law,  that 
said  sheriff  or  his  successor  in  office  as  such  sheriff,  make  to  the 
said  purchaser  or  to  his  heirs,  representatives  or  assigns,  a  good 
and  sufficient  deed  of  conveyance  of  the  said  lands  so  sold. 

By  the  Court: 

J. . . .  K. . . .  ,  Judge. 

2088.    Sheriff's  certificate  of  redemption  (N.  Dak.  Rev.  Codes 
sec.  5545;  S.  Dak.  Rev.  Codes  C.  P.  sec.  380). 

Whereas,  the  following  real  estate,  situated  in  the  county  of 

and  state  of ,  to-wit  [describe  premises]  with  the 

appurtenances,  was,  on  the  . ; . .  day  of  ,  19 . .  ,  at  the 

[name  place]  in  the  city  of in  said  county,  by  virtue  of 

and  pursuant  to  a  judgment  rendered  [describe  judgment]  and 

the  execution  issued  thereon  sold  at  public  auction,  to  M 

N for  the  sum  of dollars,  he  being  the  highest  bidder 

and  that  being  the  highest  sum  bid  therefor; 

And,  whereas,  C . . . .  D . . . .  has  produced  to  me  the  proofs 
required  by  the  statute  showing  that  he  was  and  is  entitled  to 
redeem  said  premises  from  the  effect  of  said  sale  by  virtue 

thereof,  and  has  paid  to  me  the  sum  of dollars,  that 

being  the  amount  for  which  said  premises  were  legally  sold  as 

aforesaid,  and  the  interest  thereon  at per  cent  per  annum 

to  this  date. 

Now,  therefore,  I,  L M. . . .  ,  sheriff  of  said  county,  do 

hereby  certify  that  the  said  C . . . .  D . . . .  has  this  day  fully  and 
legally  redeemed  aU  and  singular  the  said  real  estate  and  appur- 
tenances from  the  effect  and  operation  of  the  said  sale  herein- 
before described,  by  such  payment  as  aforesaid. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal 

this  ....  day  of ,  19 . . 

L....  M....     [SEAL.] 
Signed,  sealed  and  delivered  in 

presence  of  [two  witnesses]. 
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[Venue.] 

On  this day  of ,  19-  •  ,  before  me,  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared  L 

M ,  sheriff  of  the  county  of  and  state  of   

known  to  me  to  be  the  person  who  is  described  in  and  who  exe- 
cuted the  within  instrument  and  acknowledged  to  me  that  he 
executed  the  same  as  such  sheriff  for  the  uses  and  purposes 
therein  expressed. 

X....  Y...., 
[SEAL.]  Notary  Public, County. 

2089.    Sheriff's  deed  on  foreclosure  by  action  (North  Dakota 
and  South  Dakota). 

This  indenture,  made  this day  of ,  19 . .  ,  between 

L. . . .  M. . . .  ,  sheriff  of county,  and  state  of , 

party  of  the  first  part,  and  M. . . .  N of in  said  state, 

.  party  of  the  second  part; 

Whereas,  at  a  ....  term  of  the court  in  and  for  the 

county  of in  the judicial of  the  state  of , 

held  at  the  court  house  in  the  ....  of in  said  county 

on  the day  of ,  19 . .  ,  it  was,  among  other  things, 

ordered,  adjudged  and  decreed  by  the  said  court,  in  a  certain 

action  then  pending  in  the  said  court,  between  A B 

plaintiff  and  C . . . .  D . . . .  defendant  that  all  and  singular  the 

premises  described  in  a  mortgage  executed  by  said  C D. . . . 

to  said  A B. . . .  and  recorded  in  the  register  of  deeds'  office 

of  said county,  in  book of on  page   

and  being  the  same  premises  mentioned  in  the  complaint  in  said 
action,  and  in  said  judgment  described,  or  so  much  thereof  as 
might  be  sufficient  to  raise  the  amount  due  to  the  plaintiff  for 
principal,  interests  and  costs  in  said  action,  and  which  might 
be  sold  separately  without  material  injury  to  the  parties  inter- 
ested, be  sold  at  public  auction  at  the  front  door  of  the  court 

house  in  the  ....  of in  said  county  of where  the 

said  mortgaged  premises,  or  the  greater  part  thereof  are  sit- 
uated, by  or  under  the  direction  of  the  said  sheriff  of  said 

county,  who  was  appointed  for  that  purpose  in  said  action,  and 
to  whom  it  was  referred  by  the  said  order  and  judgment  of  the 
said  court,  among  other  things  to  make  such  sale ;  that  the  said 
sale  be  made  upon  the  like  notice  and  in  the  same  manner  as 
provided  by  law  for  the  sale  of  real  property  upon  execution; 
and  that  any  of  the  parties  in  said  action  might  become  a  pur- 
chaser or  purchasers  on  said  sale:  that  the  said  sheriff  execute 
to  the  purchaser  or  purchasers  of  the  said  mortgaged  premises, 
or  such  part  or  parts  thereof  as  shall  be  sold,  a  certificate  of 
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said  sale;  and  upon  the  confirmation  of  the  report  thereof  and 
the  expiration  of  the  time  allowed  by  law  for  redeeming  said 
premises  therefrom,  if  said  premises  are  not  redeemed,  that  said 
sheriff,  or  his  successor  in  office,  make  to  the  purchaser  or  pur- 
chasers, a  good  and  sufficient  deed  or  deeds  of  conveyance  of  the 
same. 

And  whereas,  the  said  sheriff,  in  pursuance  of  the  order  and 

judgment  of  the  said  court,  did  on  the day  of ,  19  •  •  > 

sell  at  public  auction  at  [name  place]  the  premises  in  the  said 
order  and  judgment  mentioned,  due  notice  of  the  time  and  place 
of  such  sale  being  first  given,  agreeably  to  the  said  order;  at 
which  sale  the  premises  hereinafter  described  were  struck  off 

to  the  said  party  of  the  second  part'  for  the  sum  of 

dollars,  that  being  the  highest  sum  bidden  for  the  same.    And 
whereas,  the  time  for  the  redemption  of  said  premises  having 
expired  and  no  redemption  from  such  sale  having  been  made, 
and  the  said  party  of  the  second  part  being  the  owner  and  _ 
holder  of  said  certificate  of  sale ; 

Now  this  indenture  witnesseth,  that  the  said  sheriff,  the 
party  of  the  first  part  to  these  presents,  in  order  to  carry  into 
effect  the  sale  so  made  by  him  as  aforesaid,  in  pursuance  of  the 
order  and  judgment  of  the  said  court,  and  in  conformity  to  the 
statute  in  such  case  made  and  provided,  and  also  in  considera- 
tion of  the  premises,  and  of  the  said  sum  of  money  so  bidden  as 
aforesaid,  having  been  first  duly  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby  acknowledged,  hath 
bargained  and  sold,  and  by  these  presents  doth  grant  and  con- 
vey to  the  said  party  of  the  second  part  the  following  described 

piece  or  parcel  of  land,  situate  in  the  county  of and  state 

of ,  to-wit  [describe  premises]  together  with  all  the  ap-'- 

purtenances  and  improvements  thereto  belonging  or  in  anywise 
appertaining. 

To  have  and  to  hold,  all  and  singular  the  premises  above 
mentioned  and  described  and  hereby  conveyed,  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns  forever. 

IN  WITNESS  whereof,  the  said  party  of  the  first  part,  sheriff 
as  aforesaid,'  hath  hereunto  set  his  hand  and  seal  the  day  and 
year  first  written. 

L....M....     [SEAL.] 
Signed,  sealed  and  delivered  in  . 

presence  of  [two  witnesses]. 
[Venue.] 

On  this  ....  day  of ,  19 . .  ,  before  me  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared  L.... 
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M. . . .  ,  sheriff  of county,  known  to  me  to  be  the  person 

and  officer  who  is  described  in  and  who  executed  the  within  and 
foregoing  instrument,  and  acknowledged  to  me  that  he  executed 
the  same.  ~    X. ...  Y. ...  , 

[SEAL.]  Notary  Publici, 

County. 

2090.    Judgment  of  foreclosure  and  sale  (Cobbey's  Ann.  Stats. 
Nebr.  sec.  1794). 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  substantially  as  in  Forms  2066,  2067  or  2070  as  may 
ie  appropriate  to  the  facts  of  the  case,  and  continuing] ; 

Now  on  motion  of  G H plaintiff's  attorney  it  is, 

FOUND  AND  ADJUDGED  that  the  defendant  C. . . .  D. . . . 

oh  the  ....  day  of ,  19 . .  ,  executed  and  delivered  to  the 

plaintiff  his  mortgage  deed  upon  the  real  estate  hereinafter  de- 
scribed as  alleged  in  the  petition  herein,  and  that  the  same  was 

duly  recorded  on  the day  of ,  19 . .  ,  on  the  record 

of  mortgages  of   county  and  that  there  is  due  to  the 

plaintiff  upon  the  notes  set  forth  in  said  petition,  which  said 

mortgage  was  given  to  secure,  the  sum  of dollars,  and 

that  the  plaintiff  is  entitled  to  a  foreclosure  of  said  mortgage  as 
prayed.  * 

And  it  is  further  adjudged  that  in  case  the  defendants  fail, 
for  ....  days  from  the  entry  of  this  decree,  to  pay  to  the  plaint- 
iff the  sum  of dollars,  with  costs  amounting  in  all  to 

the  sum  of dollars,  defendants'  equity  of  redemption 

in  the  mortgaged  premises  be  foreclosed,  and  said  mortgaged 
premises  be  sold,  and  an  order  of  sale  shall  be  issued  to  the 
sheriff  of county,  commanding  him  to  sell  the  above  de- 
scribed real  estate  as  upon  execution,  and  bring  the  proceeds 
thereof  into  court,  to  be  applied  in  satisfaction  of  the  sum  of 

dollars  so  found  due,  and  costs,  upon  the  confirmation 

of  said  sale! 

[The  said  mortgaged  premises  are  particularly  described  as 
follows :  insert  description.] 

By  the  Court: 

0 P ,  Clerk.' 

2091.    The  same,  where  a  subsequent  mortgagee  is  made  de- 
fendant and  his  rights  are  determined  (Nebraska). 

[Title.]  [Caption  as  in  Form  7.] 

[Proceed  as  in  last  form  to  the  *,  and  continuing]  : 
The  court  further  finds  and  adjudges  that  the   defendant 

C....   D....   executed  and  delivered  to  the  defendant  G.... 
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H the  mortgage  deed  upon  said  premises  set  forth  in  the 

cross-petition  of  said  G H as  in  said  cross-petition  al- 
leged, and  that  the  same  was  duly  recorded  in  the  record  of 

mortgages  of  said  county  on  the day  of ,  19  •  •  ,  and 

that  the  same  is  a  lien  upon  said  premises,  second  and  subject 
to  the  plaintiff's  said  lien  thereon,  and  that  there  is  due  thereon 

to  said  defendant  G H. . . .  the  sum  of dollars. 

And  it  is  further  adjudged  that  in  case  the  defendant  C . . . . 

D fail  for days  from  this  date  to  pay  the  plaintiff  the 

sum  of dollars,  and  also  to  pay  the  defendant  G. . . ., 

H the  said  sum  of dollars,  the  defendant's  equity 

of  redemption  in  the  mortgaged  premises  be  foreclosed  and  said 
mortgaged  premises  be  sold,  etc.  [conclude  as  in  last  preceding 
form] . 

2092.  The  same,  where  part  only  of  the  debt  is  due  and  the 

premises  can  be  sold  in  parcels  (Nebraska). 

[Proceed  as  in  Form  2090  stating  however  the  amount  ac- 
tually due  and  the  amounts  to  grow  due  separately,  and  continu- 
ing after  the  *]  :  The  court  further  finds  and  adjudges  that  said 
premises  can  be  sold  in  parcels  without  injury  to  the  interests  of 
any  of  the  parties. 

And  it  is  further  adjudged  that  in  case  the  defendant  fail  for 
....  days  from  the  date  hereof  to  pay  to  the  plaintiff  the  sum 

of doUars  the  defendant's  equity  of  redemption  in  said 

mortgaged  premises  be  foreclosed,  and  said  premises  be  sold 
in  such  parcels  as  may  be  necessary  and  an  order  of  sale  be 
issued  to  the  sheriff,  etc.  [conclude  as  in  said  Form  2090] . 

2093.  The  same,  where  the  whole  property  is  to  be  sold  to- 

gether (Nebraska). 

[Proceed  as  in  Form  2090  stating  however  the  amounts  due 
and  to  grow  due  separately,  and  continuing  after  the  *]  :  The 
court  further  finds  and  adjudges  that  said  premises  cannot  be 
sold  in  parcels  without  injury  to  the  interests  of  the  parties, 
and  that  a  sale  of  the  whole  of  said  premises  will  be  most  benefi- 
cial to  them. 

And  it  is  further  adjudged  that  in  case  the  defendant  fail  for 
twenty  days  from  the  entry  of  this  decree  to  pay  the  plaintiff 
the  sum  of dollars,  the  defendants'  equity  of  redemp- 
tion in  said  mortgaged  premises  be  foreclosed,  and  said  premises 

be  sold,  and  that  an  order  issue  to  the  sheriff  of county, 

commanding  him  to  sell  the  above  described  real  estate  as  upon 
execution,  and  bring  the  proceeds  thereof  into  the  court,  to  be 
applied  in  payment  of  said  amount  now  due  upon  the  confirma- 


Chapter  CXLV.]  1289  [Forms  2094,  2095. 

tion  of  said  sale.  And  that  the  residue  of  the  sum  received  for 
said  sale  be  put  out  at  interest  for  the  benefit  of  the  plaintiff, 
and  to  be  paid  to  him  as  the  installments  or  portions  of  the  prin- 
cipal or  interest  of  said  mortgage  debt  may  become  due,  pro- 
vided that,  if  the  defendant  [C D ]  consent  thereto,  the 

whole  of  said  debt,  less  the  rebate  of  legal  interest,  may  be  paid 
to  said  plaintiff  upon  the  confirmation  of  said  sale. 

[Conclude  with  description  of  the  premises  as  in  Form  2090.] 

2094.  Return  of  foreclosure  sale  and  order  of  confirmation 

(Nebraska). 
[The  return  of  the  sheriff  may  ie  substantially  as  in  Form 
2086  and  the  order  of  confirmation  may  he  substantially  as  in 
Form  2087  to  the  *,  and  continuing]  : 

And  it  is  further  ordered  that  the  said  sheriff  deliver  to  the 
said  purchaser,  his  heirs,  representatives  or  assigns  a  good  and 
sufficient  deed  of  conveyance  of  the  lands  and  tenements  so  sold. 

By  the  Court: 

0 P....,  Judge. 

2095.  Judgment  of  foreclosure  and  sale  (Iowa  Code  sec.  4289). 
[Title.]  [Caption  as  in  Form  7.] 

[Recitals  of  service  of  process,  default,  or  trial  substantially 
as  in  Forms  2066,  2067  or  2070  as  may  be  appropriate,  and  con- 
tinuing] :  Now  upon  motion  of  Gr H ,  plaintiff's  attor- 
ney, 

IT  IS  ADJUDGED  and  decreed  that  the  note  and  mortgage  de- 
scribed in  the  petition  was  duly  executed  and  recorded  as  therein 

alleged  and  that  there  is  now  due  and  unpaid  thereon 

dollars,  besides  the  sum  of dollars  for  necessary  ab- 
stracts of  title  [and dollars  for  taxes  paid  by  the  plaint- 
iff upon  the  premises  since  the  execution  of  said  mortgage]. 

And  it  is  further  adjudged  that  the  said  plaintiff  have  and  re- 
cover judgment  against  the  defendant  C . . . .  D . . . .  for  the  sum 
of dollars  and  costs  taxed  as dollars,  includ- 
ing attorney's  fees  amounting  in  the  aggregate  to dol- 

lai-s,  and  that  the  same,  with  interest  at  ....  per  cent,  from  this 
date,  be  and  is  hereby  declared  to  be  a  lien  upon  the  mortgaged 
premises  hereinafter  described,  from  the  date  of  said  mortgage 
until  paid. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  a  spe- 
cial execution  issue  in  this  action  as  provided  by  law,  and  that 
said  property,  or  so  much  thereof  as  is  necessary,  be  sold  under 
said  execution  to  satisfy  the  amount  due  as  aforesaid,  with  in- 
terest and  costs,  and  that,  at  the  election  of  plaintiff,  the  clerk 
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of  this  court  is  authorized  to  insert  in  said  special  execution  a 
clause  requiring  the  sheriff  to  seize  any  property  of  the  defend- 
ant, not  exempt  from  execution,  to  satisfy  any  prospective  bal- 
ance on  said  judgment  after  exhausting  the  mortgaged  prem- 
ises, or  that  after  the  return  of  said  special  execution,  a  general 
execution,  if  the  plaintiffs  so  elect,  shall  issue  to  make  any 
amount  then  remaining  unpaid.  And  on  and  after  the  day  of 
sale  the  defendants,  and  each  and  aU  of  them,  and  all  persons 
claiming  by,  through  or  under  them,  are  forever  barred  and  fore- 
closed of  all  interests  and  equity  in  and  to  said  mortgaged  prem- 
ises, except  such  rights  of  redemption  as  are  especially  provided 
by  law,  and  that  if  said  real  estate  be  sold  and  not  redeemed, 
as  provided  by  law,  a  writ  of  possession  issue  to  the  sheriff  of 
this  county,  commanding  him  to  put  the  purchaser  at  said  sale 
in  possession  of  said  premises. 

The  said  mortgaged  premises  are  particularly  described  as  fol- 
lows [insert  description]. 

By  the  Court: 

0....  P....,  Clerk. 

2096.    AflBdavit  for  taxation  of  stipulated  attorney's  fees  (Iowa 
Code  sees.  3870,  3871). 

[Title.] 
[Yenue.] 

Gr. . . .  H being  duly  sworn  says  he  is  the  attorney  for  the 

plaintiff  in  this  action ;  that  there  has  been  and  is  no  agreement, 
express  or  implied,  between  this  affiant  and  his  client,  or  between 
this  affiant  and  any  other  person,  except  J. ...  K. ...  ,  who  is  a 
practicing  attorney  engaged  with  this  affiant  as  attorney  in  this 
cause,  for  any  division  or  sharing  of  the  fee  to  be  taxed  herein ; 
that  this  affiant  is  a  regular  attorney,  and  the  fee  to  be  taxed 
herein  is  in  compensation  for  services  actually  rendered  in  this 
cause.  That  this  action  is  not  aided  by  attachment,  that  the  de- 
fendant C . . . .  D . . . .   [naming  defendant  personally  liable]  is  a 

resident  of  said  county  of and  that  on  or  about  the 

day  of ,  19 . .  ,  affiant  personally  notified  said  C . . . .  D . . . . 

that  said  note  and  mortgage  was  in  his  possession  for  collection 

at and  has  personally  demanded  payment  thereof  of  said 

C . . . .  D . . . .  on  several  occasions  since  said  date  and  before  the 
commencement  of  this  action  [or  otherwise  state  the  opportunity 
given  defendant  to  pay  before  suit  according  to  the  fact] . 

G....  H.... 
[Jurat.] 

[This  affidavit  must  he  filed  with  the  petition.] 
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2097.  Special  execution  in  foreclosure  (Iowa  Code  sec.  4289). 
The  State  of  Iowa 

To  the  Sheriff  of County : 

GEEETING:    "Whereas  A....    B....    on  the   day  of 

. .  ,  19 . .  ,  filed  his  petition  in  the court  of 

county,  Iowa,  against  C D. . . .  ,  praying  for  the  foreclosure 

of  a  certain  mortgage  upon  the  premises  hereinafter  described, 
and  such  proceedings  were  thereafter  had  in  said  action  that 

jxidgment  was  rendered  by  said  court  in  said  action  on  the 

day  of ,  19 . .  ,  in  favor  of  said  A B and  against 

said  C . . . .  D . . . .  for  the  sum  of dollars  damages  and 

dollars  costs,  including  attorney's  fees,  with  interest  on 

said  damages,  at  the  rate  of per  cent,  per  annum  from  the 

date  of  said  judgment,  and  forever  barring  and  foreclosing  the 
equity  of  redemption  of  said  defendants  in  and  to  said  mortgaged 
premises,  and  ordering  that  the  same,  or  so  much  thereof  as  shaU 
be  necessary,  be  sold  to  satisfy  said  judgment,  with  the  interest 
and  costs  aforesaid,  and  ordering  a  special  execution  to  issue. 

THEEEFOEE,  you  are  coiomanded  that  of  the  following  de- 
scribed real  estate  in  county,  Iowa,  viz.   [here  describe 

real  estate]  or  so  much  thereof  as  may  be  necessary  by  levy  and 
sale,  pursuant  to  the  statute  in  such  case  made  and  provided, 

you  cause  to  be  made  the  sum  of dollars  debt,  and  the 

sum  of dollars  costs,  including  attorney's  fees,  with  in- 
terest as  aforesaid,  and  all  accruing  costs,  and  of  this  writ  make 
due  return  to  the  court  within  seventy  days  hereof. 

WITNESS  L M ,  clerk  of  said  court,  and  the  seal 

of  said  court  affixed  at  my  office  in in  said  county,  this 

day  of ,19..  L M 

[SEAL]  Clerk,  etc 

2098.  Sheriff's  certificate  of  sale  (Iowa). 
[This  may  he  substantially  as  in  Form  2078]. 

2099.  Afi&davit  on  motion  to  set  aside  foreclosure  sale.* 

[Title.] 
[Yemie.] 

C D being  duly  sworn  says  he  is  one  of  the  [or,  the 

attorney  for  the]  defendants  in  the  above  entitled  action,  which 

s  A  sale  will  rarely  be  set  aside  sale.  If  any  collusion  or  artifice 
for  inadequacy  of  price  unless  it  has  been  used  to  keep  away  bid- 
appears  not  only  that,  on  another  ders  this  should  be  most  clearly 
sale,  a  larger  sum  will  certainly  shown  by  the  affidavits.  This  affi- 
be  realized  but  that  It  will  be  so  davit  may  also  be  used  In  oppos- 
substantially  larger  as  to  justify-  Ing  a  motion  to  confirm  the  sale, 
the  delay  and  expense  of  another 
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is  an  action  for  the  foreclosure  of  a  mortgage  upon  real  property 
in  said  county,  described  as  follows  [describe  property] . 

That  judgment  of  foreclosure  and  sale  was  rendered  in  said 

action  by  this  court  on  the  ....  day  of ,  19 . .  ,  directing 

that  said  premises  be  sold  by  and  under  the  direction  of  the 

sheriff  of  said county,  and  that  said  sheriff  advertised 

said  premises  to  be  sold  at  public  auction  to  the  highest  bidder 

at   [name  place] ,  on  the   day  of  ,  19 . .  ,  at   .... 

0  'clock  . .  M  of  said  day. 

That  at  the  time  and  place  so  fixed  for  said  sale  the  said  sher- 
iff pretended  to  sell  said  premises  to  one  M. . . .  N for  the 

sum  of dollars,  and  has  made  report  of  such  pretended 

sale  to  this  court. 

That  the  said  sale  ought  not  to  be  confirmed  for  the  following 
reasons:  that  the  reasonable  value  of  said  premises  is  at  least 

dollars,  and  that  if  it  be  offered  for  sale  again  at  least 

that  sum  will  be  bid  for  the  same  by  one  L M. . . .  ,  whose 

affidavit  is  attached  hereto;  that  the  reason  said  L. . . .  M. . . . 
did  not  attend  said  sale  and  bid  said  sum  is  that  [here  state 
reason  at  length,  especially  if  it  he  the  result  of  fraud  or  artifice 
on  the  part  of  the  officer  or  the  purchaser]. 

[If  the  ground  on  which  the  sale  is  attacked  he  irregularity 
or  fraud  of  any  other  nature,  the  same  should  be  set  forth  fully 
and  supported  by  corroborating  affidavits  if  possible.] 

C....D.... 
[Jurat.] 

2100.    Order  setting  aside  sale  and  ordering  resale. 

[Title.]  [Caption  as  in  Form  7.] 

The  motion  of  the  defendant  C . . . .  D . . . .  coming  on  to  b^ 

heard  on  the  ....  day  of ,  19 . .  ,  upon  the  afiSdavits  of 

C. . . .'  D. . . .  and  N. . , .  0. . . .  and  the  report  of  said  sale  on 
file,  for  an  order  setting  aside  the  sale  of  the  premises  described 
in  the  judgment  herein  and  ordering  a  resale,  and  the  court  hav- 
ing heard  G . . . .  H . . . .  for  the  motion  and  E . . . .  F . . . .  in  op- 
position thereto ;  and  it  appearing  that  [state  facts  showing  that 
sale  should  be  set  aside]. 

On  motion  of  G. . . .  H. . . .  ,  attorney  for  the  defendant, 
IT  IS  ORDERED :   That  the  sale  of  the  mortgaged  premises 
heretofore  made  under  the  judgment  in  this  action  be  and  the 
same  hereby  is  vacated  and  set  aside,  and  that  a  resale  of  said 

premises  be  made  by  the  sheriff  of county  upon  giving 

the  notice  required  by  law  and  the  practice  of  this  court  upon 
the  condition  [here  state  conditions,  e.  g.]  that  the  defendant 
C. .  .  .D. . . .  pay  to  M. . . .  N. . . .  ,  the  purchaser,  upon  demand, 
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his  costs  and  expenses  attending  said  purchase,  which  are  hereby 

taxed  and  allowed  at dollars,  together  with 

dollars  the  costs  of  this  motion. 

That  the  said  sheriff  hold  the  purchase  money  received  upon 
said  sale  until  the  further  order  of  the  court. 

By  the  Court : 
R S ,  Judge. 

2101.    Bond  given  as  a  condition  of  resale  in  foreclosure. 

[Title.] 

KNOW  ALL  MEN  by  these  presents,  that  we,  C D 

and  M N ,  of ,  are  held  and  firmly  bound  unto 

A. . . .  B . . . .  ,  of ,  in  the  sum  of dollars,  law- 
ful money  of  the  United  States  of  America,  to  be  paid  to  the 
said  obligee,  his  executors,  administrators,  and  assigns,  for  which 
payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  and 
each  of  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  firmly  by  these  presents. 

Sealed  with  our  seals ;  dated  the day  of ,  19 . . 

Whereas,  at  a term  of  the court,  of  the  state  of 

,  held  at ,  in  the  city  of ,  on  the day 

of ,  19 . .  ,  an  order  was  duly  entered  in  the  above-entitled 

cause,  setting  aside  the  sale  of  the  premises  heretofore  had  under 
the  judgment  in  said  cause,  and  described  in  the  complaint  in 
this  action ;  and  ordering  a  resale  of  the  same,  upon  the  defend- 
ant filing  a  bond  with  sureties,  to  be  approved  by  a  judge,  that 
at  least  the  sum  of dollars,  and  the  expenses  of  a  re- 
sale, shall  be  bid  by  a  iona  fide  bidder  at  said  resale. 

NOW  THE  CONDITION  of  this  obligation  is  such,  that  if, 

on  said  resale,  there  shall  be  a  bona  fide  bid  of dollars, 

and  in  addition  thereto  of  a  sum  sufficient  to  pay  the  expense 
of  said  resale,  and  such  bidder  shall  then  and  there,  if  the  prop- 
erty is  struck  down  to  him,  complete  his  bid  as  required  by  the 
terms  of  said  resale,  then  this  obligation  to  be  void;  otherwise 
to  be  and  remain  in  full  force  and  virtue. 

In  presence  of  C...  D [Seal.] 

[two  witnesses.]  M N. . . .     [Seal.] 

[Add  justification.] 

2102.    Affidavit  on  motion  to  compel  purchaser  to  complete  his 
purchase. 

[Title.] 
[Venue.] 

E. . . .  F. . . .  ,  being  duly  sworn,  says:  that  he  is  one  of  the 
plaintiff-'s  attorneys  in  this  action ;  that  the  action  was  instituted 
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for  the  foreclosure  of  a  mortgage,  and  the  mortgaged  premises 

were  offered  for  sale,  under  the  direction  of  the  sheriff  of , 

county  on  the day  of ,  19  •  •  ,  under  the  usual  terms 

of  sale,  and  purchased  by  M. . . .  N ;  that  by  the  terms  of 

sale  the  deed  was  to  be  delivered  to  the  purchaser,  and  the  pur- 
chase-money was  to  be  paid  to  the  said  sheriff  on  the  ....  da^ 

of ,  19 . .     That  said  purchaser  declines  to  complete  his 

purchase,  alleging  that  the  proceedings  in  foreclosure  are  irreg- 
ular and  void  in  this,  viz.  [here  indicate  the  objections  made, — ■ 
e.  g.,  thus]  :  that  the  summons  is  not  correctly  published,  and 

that  the  defendants  W. ...  X and  T Z ,  who  are 

proceeded  against  by  advertisement,  are  not  foreclosed  thereby. 
Deponent  further  states  that  a  copy  of  said  summons,  as  adver- 
tised, is  hereto  annexed. 

E....  F.... 
[Jurat.] 

2103.  Order  compellingf  purchaser  to  complete  bis  purchase. 

[Title.]                                                      [Caption  as  in  Form  7.\ 
On  reading  and  filing  the  affidavit  of  E . . . .  F . . . .  and  the  re- 
port of  sale  herein  made  by  L M ,  sheriff  of  

county,  and  after  hearing  E F for  the  motion,  and 

G. . . .  H. . . .  [or,  and  on  proof  of  service  of  due  notice  of  this 
motion,  and  no  one  appearing]  in  opposition: 

ORDERED,  that  said  motion  be  and  the  same  hereby  is  * 

granted,  and  said  M. . . .  N is  hereby  required  within 

days  from  service  of  a  copy  of  this  order  on  him  to  pay  to  the 

said  sheriff  the  sum  of dollars,  being  the  sum  bid  by 

him  on  said  sale  [or  otherwise  specify  how  purchase  shall  he 
completed] .  « 

2104.  AfQdavit  of  purchaser  seeking  to  be  discharged  from  his 

purchase. 

[Title.] 
[Venue.] 

M. . . .  N being  duly  sworn  says  that  at  the  gale  of  the 

mortgaged  premises  pursuant  to  the  judgment  in  this  action  by 

the  sheriff  of county,  held  at on  the day  of 

,  19 . .  ,  the  said  premises  were  struck  off  and  sold  to 

him  for  the  sum  of dollars,  and  that  he  thereupon  com- 
plied with  the  terms  of  said  sale  by  paying  over  to  the  said  sher- 
iff the  sum  of dollars,  the  purchase  money  aforesaid. 

That  he  then  employed  0 . . . .  P . . . .  ,  an  attorney  and  coun- 
selor of  this  court,  to  examine  the  title  to  said  property,  and 
that  he  has  been  advised  by  his  said  attorney,  after  examining 
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said  title,  that  the  sheriff's  deed  upon  such  sale  will  not  pass  a 
good  title  free  from  reasonable  doubt  for  the  reasons  fully  set 
forth  in  the  written  opinion  of  said  attorney  which  is  attached 
hereto  marked  Exhibit  A,  and  that  the  facts  stated  in  said  opin- 
ion are  true  as  the  aflJant  is  informed  and  believes;  and  that 
[here  state  facts  establishing  fraud  or  defective  proceedings] . 

That  on  the day  of ,  19 . .  ,  he  caused  a  copy  of 

said  opinion  to  be  served  on  said  sheriff  and  a  demand  that  the 
money  paid  by  him  be  refunded. 

WHEEEPORE  this  affiant  prays  that  he  be  discharg6d  from 
said  purchase  for  the  reasons  aforesaid,  and  repaid  the  moneys 
paid  to  the  sheriff,  together  with  his  costs  and  expenses  of  at- 
tending said  sale  and  examining  said  title,  and  that  he  have  such 
other  order  as  may  be  proper  in  the  premises. 

M....  N.... 
[Jurat.] 

2105.    Order  discharging  purchaser  and  ordering  resale. 

[Title.]  [Caption  as  in  Form  7.] 

The  motion  of  M N ,  to  be  discharged  from  his  obli- 
gations as  a  purchaser  of  the  mortgaged  premises  in  this  action, 
and  that  the  moneys  paid  by  him  upon  his  said  purchase  be 
repaid  to  him,  coming  on  this  day  to  be  heard,  after  hearing 

O. . . .  P ,  Esq.,  for  said  motion  and  E F. . . .  ,  Esq., 

in  opposition  thereto; 

It  appearing  that  [here  state  facts  showing  sale  defective  or 
fraudulent] ; 

IT  IS  ORDERED  that  said  M N be  and  he  is  hereby 

discharged  from  his  said  purchase  and  that  L M. . . .  ,  the 

sheriff  of county,  within  ....  days  repay  to  said  M. . . . 

N. . . .  the  sum  paid  by  him  on  such  purchase,  to-wit,  the  sum 
of dollars  with dollars,  the  costs  of  this  mo- 
tion as  taxed  [or  provide  that  plaintiff  pay  the  costs  of  motion] . 

Further  ordered  that  a  resale  of  said  premises  be  made  by 
said  sheriff  upon  notice  of  sale  as  provided  by  said  judgment 
and  required  by  law. 

By  the  Court: 

B....  S. .. .  ,  Judge. 


CHAPTER  CXLVI. 

PROCEEDINGS  UPON  DEFAULT  IN  ACTION  FOR 
PARTITION. 


2106.  Affidavit  of  no  answer;  per- 

sonal service  on  all  de- 
fendants, no  infants  or  ab- 
sentees. 

2107.  Affidavit   of  no   answer,   in- 

fant and  absent  defend- 
ants. 

2108.  Notice    of     application    for 

judgment  to  be  given  to 
any  defendant  who' has  ap- 
peared. 

2109.  Order   of  reference   to  take 

proof  of  title  (Wisconsin). 

2110.  Report  of  referee  appointed 

by  last  preceding  order 
(Wisconsin). 

2111.  Order  determining  rights  of 

parties  (Wisconsin). 

2112.  Report  of  referee  appointed 

under  last  order  (Wiscon- 
sin). 

2113.  Order     for     partition     and 

appointing  commissioners 
(Wisconsin). 

2114.  The  same,  directing  commis- 

sioners to  plat  the  prem- 
ises (Wisconsin). 

2115.  Oath    of    commissioners    in 

partition  (Wisconsin). 

2116.  Preliminary   report   of   com- 

missioners in  partition 
showing  platting  of  the 
premises. 

2117.  Order  approving  plat  and  di- 

recting recording  of  same 
(Wisconsin) . 


2118.  Final  report  of  commission- 

ers in  partition  (Wiscon- 
sin). 

2119.  The  same,  where  there  are 

unknown  owners. 

2120.  The  same,  where  compensa- 

tion must  be  made  to  se- 
cure equality  of  partition 
(Wisconsin). 

2121.  Notice  of  motion  to  confirm 

report  of  actual  partition 
(Wisconsin). 

2122.  Order   confirming   report   of 

partition  and  directing 
judgment  (Wisconsin). 

2123.  Final    judgment    of    actual 

partition   ( Wisconsin ) . 

2124.  Order  for  sale  of  the  prem- 

ises where  partition  can 
not  be  made  (Wisconsin). 

2125.  Notice  of  sale  in  partition. 

2126.  Report  of  sale  in  partition. 

2127.  Final  judgment  in  partition 

after  sale  of  premises. 

2128.  Report  of  sheriff  or  referee 

of  his  proceedings  under 
judgment. 

2129.  Order  confirming  last  report. 

2130.  Order     appointing  ,  commis- 

sioners to  partition  water 
power  (Wisconsin). 

2131.  Report  of  commissioners  to 

partition  water  power 
(Wisconsin). 

2132.  Judgment    for    partition    of 

water  power  (Wisconsin). 


.  The  forms  m  this  chapter  are  specially  adapted  for  use  in 
Wisconsin,  and  hence  can  not  be  used  without  change  in  the 
other  code  states.  The  general  features  of  the  partition  stat- 
utes in  the  various  states  are,  however,  quite  similar  and  these 
forms  can,  it  is  believed,  be  readily  adapted  for  use  in  the  othei? 
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states.  See  Minn.  Rev.  Laws  1905  Chap.  82 ;  Iowa  Code  Title  21 
Chap.  6;  N.  Dak.  Rev.  Codes  sees.  5795-5843;  S.  Dak.  Rev.  Codes 
C.  P.  Chap.  27;  Cobbey's  Ann.  Stats,  of  Nebr.  sees.  1750-1792. 

2106.  Affidavit  of  no  answer;  personal  service  on  all  defend- 

ants, no  infants  or  absentees. 

[Title.] 
[Venue.] 

G. . . .  H ,  being  duly  sworn,  says  that  he  is  the  attorney 

of  the  plaintiff  in  the  -above  entitled  action,  and  that  the  sum- 
mons and  complaint  herein  were  duly  and  personally  served  on 

each  and  all  of  the  defendants  in  this  action,  on  the day 

of  ,  19 . .  ,  as  appears  by  the  return  of  the  sheriff  of 

county  indorsed  upon  said  summons  and  that  no  answer 

nor  demurrer  herein  has  been  served  on,  or  received  by  the  af- 
fiant, by  or  from  any  of  the  defendants  herein;  and  that  none 
of  the  defendants  have  appeared  in  this  action,  except  the  de- 
fendant, L M. . . .  ;  and  none  of  said,  defendants  are  in- 
fants or  absentees. 

O. . . .  H. . . . 
[Jurat.] 

2107.  Affidavit  of  no  answer,  infant  and  absent  defendants. 

[Title.] 
[Venue.] 

G H being  duly  sworn  says  that  he  is  the  attorney 

for  the  plaintiff  in  this  action  and  that  [continue  substantially 
as  in  Form  2059  in  case  of  foreclosure,  varying  the  same  to  ac- 
cord with  the  facts] . 

[Attach  affidavits  of  publication  and  mailing  or  of  personal 
service  outside  of  the  state  using  Forms  159  and  160  or  161.] 

2108.  Notice  of  application  for  judgment  to  be  given  to  any 

defendant  who  has  appeared. 

[Title.] 

SIR:    Please  take  notice  that  the  plaintiff  will  apply  to  the 
court,  at  a  ....  term  thereof,  to  be  held  in  the  court  house,  in 

the  city  of ,  in  said  county,  on  the day  of , 

19 . .  ,  at  the  opening  of  court  on  that  day,  or  as  soon  thereafter 
as  counsel  can  be  heard,  for  the  relief  demanded  in  the  com- 
plaint in  this  action. 

G. . . .  5. . . . 
[Bate.] 

[Address  to  defendant's  attorney.] 
83 
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2109.  Order  of  reference  to  take  proof  of  title  (Wis.  Stats.  1898 

sec.  3108).^ 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  due  proof  by  the  affidavit  of  G 

H. . . .  that  the  summons  [and  complaint]  herein  has  been  duly 
personally  served  within  this  state  on  all  the  defendants  [except 
the  unknown  owners  and  the  defendant  L....  M....,a  non- 
resident, on  each  of  whom  it  has  been  duly  served  by  publica- 
tion], and  that  none  of  the  defendants  are  infants  [except  the 
defendant  "W X ],  and  that  none  of  them  have  de- 
murred, or  put  in  any  answer  controverting  any  material  alle- 
gation of  the  complaint,  now,  on  motion  of  G. . . .  H. . . .  for  the 
plaintiff,  and  on  proof  of  due  notice  of  this  motion  to  the  de- 
fendants who  have  appeared,  and  after  hearing  J K 

[or,  no  one  appearing]  in  opposition  it  is, 

OEDERED  that  it  be  referred  to  R F ,  Esq.,  an  at- 
torney of  this  court,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises  described  in  the  complaint,  and  of  the 
several  matters  set  forth  in  the  complaint,  and  to  ascertain  and 
report  the  rights  and  interests  of  the  several  parties  in  the  prem- 
ises, and  to  return  with  iis  report  an  abstract  of  the  conveyances 
by  which  the  same  are  he^,  and  that  he  report  the  same  to  the 
court  with  all  convenient  speed. 

By  the  Court : 
,     0....P...., 

Circuit  Judge. 

2110.  Report  of  referee  appointed  by  last  preceding  order 

(Wisconsin) . 

[Title.] 

To  the Court  for County. 

Pursuant  to  an  order  of  reference  in  this  action  dated , 

19 . .  ,  referring  it  to  the  undersigned  to  take  proofs  of  the 
plaintiff's  title  and  interest  in  the  premises  described  in  the 
complaint  in  this  action,  and  of  the  several  matters  set  forth 
in  the  complaint,  and  to  ascertain  and  report  the  rights  and  in- 
terests of  the  several  parties  in  the  premises,  and  to  return  with 
my  report  an  abstract  of  the  conveyances  by  which  the  same 
are  held,  I  respectfully  report: 

That  first  having  taken  the  oath  as  referee  which  is  returned 
herewith  I  was  attended  by  the  attorneys  for  the  several  parties 
who  have  appeared  herein,  and  proceeded  to  the  hearing  of  the 
matters  so  referred,  and  having  taken  proof  thereof 

1  The  proofs  may  also  be  taken  in  open  court  without  reference. 
Wis.  Stats.  1898  sec.. 3108. 
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I  FIND  AND  REPORT  that  the  rights  of  the  several  parties 
in  and  to  the  said  premises  are  as  follows,  to-wit : 

That  the  plaintiff  is  the  owner,  in  fee,  of  an  undivided  one- 
third  (1-3)  part  of  the  same. 

That  the  defendants,  C D ,  and  B F ,  his 

wife,  are  as  husband  and  wife,  the  owners  in  entirety  in  fee  of 
an  undivided  one-third  (1-3)  part  of  the  premises. 

That  the  defendant,  J. .'. .  K. . . .  ,  is  the  owner  of,  and  has 
an  estate  in  the  said  premises,  for  and  during  his  natural  life, 
in  an  undivided  one-third  (1-3)  part  thereof. 

That  the  defendant,  Y. . . .  Z. . . .  ,  is  the  owner  of  the  re- 
mainder in  fee,  upon  the  termination  of  the  life  estate  of  J 

K. .. .  ,  as  above  stated  [or  otherwise  describe  particularly  the 
interests  of  the  parties  according  to  the  fact]. 

That  the  defendant,  L....   M. . . .  ,  has  a  lien,  by  way  of 

mortgage  upon  the  share  and  interest  of  said  defendant,  J 

K.... 

That,  hereto  annexed,  marked  exhibit  "A,"  are  the  proofs 
taken  by  me,  and  exhibit  "B,"  hereto  annexed  is  an  abstract  of 
the  conveyances  by  which  the  said  estates  and  interests  are  held. 

All  of  which  is  respectfully  submitted, 

[Date.]  R F , 

Referee. 

[Attach  oath  of  referee  as  in  Forms  1948-1952.] 

2111.    Order  determining'  rights  of  parties  (Wis.  Stats.  1898 
sees.  3108  and  3110). 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  come  on  to  be  heard  at  said  term  and  due 
proof  having  been  made  of  due  service  of  the  summons  and 
complaint  herein  upon  each  and  all  of  the  defendants  and  that 
the  time  for  answering  said  complaint  has  expired  and  that  all 
of  said  defendants  are  in  default  [and  that  due  notice  of  appli- 
cation for  judgment  herein  has  been  served  upon  all  defendants 
who  have  appeared]  and  the  court  having  heard  the  proofs  of 
the  parties  in  open  court; 

[Or  in  case  a  reference  has  been  had] :  This  action  coming 
on  to  be  heard  at  said  term,  on  the  report  of  R. . . .  F. . . .  ,  ref- 
eree appointed  herein,  by  order  dated ,  19 . .  ,  which  re- 
port is  hereby  confirmed,  and  it  satisfactorily  appearing  there- 
from and  from  the  proofs  submitted  therewith,  that  the  rights, 
titles  and  interests  of  the  parties  are  as  therein  and  hereinafter 
set  forth ; 

Now  on  motion  of  G. . . .  H ,  plaintiff's  attorney, 
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IT  IS  ORDERED  AND  DETERMINED,  That  the  plaintiff, 
A . . . .  B ,  is  the  owner,  in  fee  simple,  of  an  undivided  one- 
third  part  of  the  premises  described  in  the  complaint. 

That  the  defendants,  C. . . .  D. . . .  and  E F. . . .  ,  are  the 

owners  of  [here  continue,  declaring  the  right,  title  and  interest 
of  each  party,  plaintiff  and  defendants  in  the  referee's  report]. 

It  is  further  ordered,  that  it  be  referred  to  Y. . . .  Z. . . .  , 
Esq.,  of ,  to  inquire  into  the  situation  of  the  premises  de- 
scribed in  the  complaint,  and  to  report  whether  the  same  or  any 
part  thereof  are  so  circumstanced  that  a  partition  thereof  among- 
the  owners  in  interest  can  not  be  made  without  great  prejudice 
to  the  owners,  and  also  to  inquire  and  report  whether  the  inter- 
est of  the  parties  will  be  promoted  by  platting  the  property  or 
any  part  thereof,  and  that  he  make  rep6rt  thereof  with  all  con^ 
venient  speed. 

By  the  Court: 

0....  P....  ,  Judge. 

2112.    Beport  of  referee  appointed  under  last  order  (Wis.  Stats. 
1898  sec.  3110). 

[Title.] 

To  the Court  of County. 

Pursuant  to  an  order  of  reference  dated ,  19 . .  ,  refer- 
ring it  to  the  undersigned  to  [here  state  matters  in  conformity 
with  the  order  and  in  the  manner  indicated  in  Form  2110] ; 

I  HEREBY  REPORT  that  having  taken  the  oath  required  by 
law  and  returned  herewith,  and  having  been  attended  by  the 
attorneys  of  the  several  parties  appearing  herein,  I  inquired 
into  the  situation  of  the  premises  described  in  the  complaint  and 
took  proofs  thereof,  which  proofs  are  made  part  of  this  report 
marked  Exhibit  A. 

And  I  find  and  report  that  the  said  premises  are  so  circum- 
stanced that,  in  my  opinon,-  a  partition  thereof  can  [or,  cannot] 
be  made  without  material  injury  and  prejudice  to  the  owners 
thereof,  for  the  following  reasons  [Here  set  forth  the  facts  and 
reasons  ivhy  such  partition  can  or  cannot  be  made.] 

1  further  report  that  in  my  opinion  the  said  premises  can  not 
be  platted,  and  that  the  interest  of  the  parties  will  [or,  will  not] 
be  promoted  by  platting  the  same,  for  the  following  reasons,  to- 
wit  [here  specify  reasons] . 

All  of  which  is  respectfully  submitted, 

[Date.]  Y....  Z 

Referee. 

[Attach  oath  and  testimony  taken.] 
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2113.    Order  for  partition  and  appointing  commissioners  (Wis. 
Stats.  1898  sees.  3111,  3114  and  3141). 

[Title.]  [Caption  as  in  Form  7.]: 

This  action  coming  on  to  be  heard  upon  the  report  of  Y. . . . 

Z . . . .  ,  the  referee  appointed  herein,  on  the day  of , 

19.., 

And  the  said  referee  having  made  and  filed  his  report,  by 
which  it  appears  that  the  said  premises  described  in  the  complaint 
are  so  circumstanced  that  partition  thereof  can  be  made  without 
prejudice  or  injury  to  said  parties,  and  that  the  interest  of  the 
parties  will  not  be  promoted  by  platting  the  property. 

On  reading  said  report  and  after  hearing  the  parties  who  have 

appeared  herein,  and  on  motion  of  G. . . .  H ,  attorney  for 

the  plaintiff, 

IT  IS  ORDERED : 

I.  That  said  report  be  and  the  same  is  hereby  in  all  respects 
confirmed,  and  that  partition  of  said  premises  be  made  among 
the  parties  hereto  according  to  their  respective  rights  and  inter- 
ests as  heretofore  determined  in  this  action. 

II.  That  J. . . .   K. . . .  ,  L. . . .   M. . . .   and  0. . . .   P. . . ., 

three  disinterested  freeholders  of  the  county  of ,  be,  and 

they  are  hereby,  appointed  commissioners,  for  the  purpose  of 
making  such  partition ;  and  the  said  commissioners,  before  pro- 
ceeding to  the  execution  of  their  duties  as  such,- shall  severally 
be  sworn  honestly  and  impartially  to  make  partition  as  directed 
by  this  court;  which  oaths  shall  be  filed  with  the  clerk  of  this 
court,  at  or  before  the  coming  in  of  the  report  of  the  said  com- 
missioners, and  that  the  said  commissioners  shall  meet  together 
in  the  performance  of  their  duties  and  shall  divide  the  said  lands 
and  premises  into  ....  equal  parts,  quantity  and  quality  rela- 
tively considered,  and  that  they  allot  to  the  plaintiff  one  of  the 
said  ....  equal  parts  of  the  said  premises,  and  to  each  of  the 
defendants,,  C...  D....,E....  F....  and  W. . . .  X...., 
one  of  the  said  ....  equal  parts  of  the  said  premises  [or  other- 
wise specify  the  shares  according  to  the  interests  of  the  parties 
as  determined]  to  be  held  and  enjoyed  by  the  said  parties  in 
severalty,  according  to  their  rights  and  interests  therein  as  afore- 
said. [Where  several  shares  are  to  be  set  off  in  common,  say, 
•and  that  they  allot  to  the  defendants,  C. . . .  D . . . .  and  E . . . . 
F . . . .  ,  two  of  the  said  ....  equal  parts  of  said  premises,  to  be 
held  and  enjoyed  by  them  as  tenants  in  common,  without  parti- 
tion or  apportionment  as  between  themselves,  and  that  the  said 
commissioners  shall  designate  the  several  shares  or  portions  so 
.allotted,  and  the  boundaries  thereof,  by  posts,  stones  or  other 
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permanent  monuments,  and  that  they  make  a  full  report  in  writ- 
ing to  this  court,  specifying  the  manner  of  executing  their  trust 
and  describing  the  lands  divided  and  the  shares  allotted  to  each 
party,  with  convenient  certainty,  and  the  items  of  their  charges, 
and  that  such  report  be  filed  in  the  office  of  the  clerk  of  this 
court.] 

III.  That  the  said  commissioners  be  authorized  to  employ  a 
surveyor  and  assistants  if  necessary  and  to  cause  all  necessary 
maps  and  surveys  to  be  made,  and  all  the  parties  in  this  action 
shall  produce  to,  and  leave  with,  the  said  commissioners,  for  such 
time  as  the  commissioners  shall  deem  reasonable,  all  deeds,  writ- 
ings, surveys,  or  maps  relating  to  the  said  premises,  or  any  part 
thereof. 

IV.  That  in  case  partition  of  such  premises  can  not  be  made 
equal  between  the  parties,  without  prejudice  to  the  rights  and 
interests  of  some  of  them,  that  then  and  in  that  case  the  said 
commissioners  ascertain  and  report  the  proper  compensation 
which  ought  to  be  made  by  one  party  to  another  for  equality  of 
partition,  but  the  said  commissioners  shall  ndt  report  compensa- 
tion to  be  paid  by  an  infant  for  equality  of  partition  unless  it 
satisfactorily  appears  to  them  that  he  or  they  have  sufficient  per- 
sonal estate  to  pay  the  same,  and  his  or  their  shares  of  the  costs 
and  expenses  of  this  action,  and  all  other  liens,  on  his  or  their 
share  of  the  premises,  except  in  case  where,  from  the  situation 
of  the  property  and  interest  of  the  parties,  it  cannot  be  charged 
upon  the  share  of  an  adult. 

v.  That  a  certified  copy  of  this  order  be  made  and  directed 
to  said  commissioners,  authorizing  and  directing  them  to  make 
partition  of  said  premises  in  the  manner  above  directed,  which 
order  shall  be  their  warrant  for  such  partition.  The  premises 
of  which  partition  is  hereby  ordered  are  described  as  follows. 
[description] . 

By  the  Court: 
0 P ,  Judge. 

2114.    The  same,  directing  commissioners  to  plat  the  premises^ 
(Wis.  Stats.  1898  sec.  3111). 

[Proceed  as  in  last  preceding  form,  reciting  however  that  the 
report  of  the  referee  shows  that  the  interests  of  the  parties  will 
be  promoted  iy  platting  the  premises  or  some  definite  part 
thereof,  and  insert  the  following  clause  between  subdivisions  lY 
and  V]  : 

V.  It  is  further  ordered  that  the  said  commissioners  shall 
first  make  and  acknowledge  a  plat  of  said  premises  in  the  man- 
ner provided  by  law  [or  some  part  of  the  premises,  describing  the- 
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part]  laying  out  streets,  roads  and  alleys  therein  as  they  may 
deem  most  beneficial  to  the  parties,  and  shall  make  a  preliminary 
report  of  such  plat  to  this  court  for  its  approval  and  shall  not 
proceed  to  make  partition  until  such  plat  and  preliminary  report 
shall  have  been  duly  approved. 

2115.  Oath  of  commissioners  in  partition  (Wis.  Stats.  1898  sec. 

3112). 

[Title.] 
[Venue.] 

J. . . .  K. , . .  ,  L M. . . .  and  0. . . .  P. . . .  ,  the  conunis- 

sioners  appointed  by  this  court  to  make  partition  in  this  action, 

by  order  dated ,  19 . .  ,  being  each  duly  sworn  each  for 

himself  says  that  he  wiR  faithfully  execute  the  duties  imposed 
upon  him  by  said  order  according  to  the  best  of  his  knowledge 
and  ability  and  honestly  and  impartially  make  partition  herein 
as  directed  by  the  court. 

J.... 

L M. . . .  ,  ^  Commissioners. 

0.... 
[Jurat.] 

2116.  Preliminary  report  of  commissioners  in  partition,  show- 

ing platting  of  the  premises. 

[Title.] 

To  the Court  of County. 

The  undersigned  commissioners  appointed  by  this  court  in 

this  action  by  order  dated ,  19 . .  ,  to  make  partition  of 

said  premises  among  the  several  owners  thereof,  and  to  make, 
acknowledge  and  report  a  plat  of  said  premises  [or  a  specified 
part,  describing  same],  before  proceeding  to  make  such  parti- 
tion, do  hereby  report  that  in  pursuance  of  said  order,  and  hav- 
ing severally  taken  the  oath  required  by  law  and  by  said  order, 
which  oaths  are  attached  hereto  and  filed  herewith,  they  have 
made  and  acknowledged  a  plat  of  said  premises  so  ordered  to 
be  platted,  and  that  attached  to  this  report  and  forming  part 
thereof  is  a  true  copy  of  said  plat,  which  plat  they  pray  may  be 
approved  by  the  court  and  ordered  to  be  recorded  as  provided 
by  law. 

[Date.] 


J.... 

K....,-) 

L.... 

M...., 

-  Commissioners. 

0.... 

P...../ 

[Verification.] 

[Attach  copy  of  plat  made  in  accordance  with  provisions  of 
chapter  101  Wis.  Stats.  1898.] 


Forms  2117,  2118.]  1304  [Chapter  CXLVL 

2117.  Order  approving  plat  and  directing  recording  of  same 

(Wis.  Stats.  1898  sec.  3111). 

[Title.]  [Caption.}. 

Upon  the  preliminary  report  of  J K ,  L. . . .  M. . . ., 

and  0. . . .  P. . . .  ,  the  commissioners  appointed  in  this  action  by 

order  dated ,  19 . .  ,  to  make  partition  of  the  premises 

herein  showing  that  they  have  platted  the  same  in  accordance 
with  the  terms  of  said  order,  and  after  hearing'  all  parties  who 
have  appeared  in  said  action 
Now,  on  motion  of  G. . . .  H. . . .  ,  plaintiff's  attorney,  it  is 
ORDERED  that  the  said  plat  so  made  by  said  commissioners 
be  and  the  same  is  hereby  in  all  things  approved  and  that  the 

same  be  recorded  in  the  of&ce  of  the  register  of  deeds  of 

county,  and  that  the  said  commissioners  upon  the  recording  of 
said  plat  do  proceed  to  further  execute  the  said  order  and  make 
partition  of  the  premises,  and  make  report  to  this  court  with  all 
convenient  speed. 

By  the  Court : 
N 0 ,  Judge. 

2118.  Final  report  of  conunissioners  in  paxtition  (Wis.  Stats. 

1898  sec.  3114). 

[Title.] 

To  the Court  of County. 

In  pursuance  of  an  order  of  this  court,  made  in  the  above  en^ 

titled  action  on  the  ....   day  of ,  19 . .  ,  by  which  the 

undersigned  were  appointed  commissioners  and  directed  to  make 
partition  of  the  following  described  real  estate,  to-wit  [here  de- 
scribe the  land  to  be  divided],  we,  the  said  commissioners,  do 
respectfully  report  that  having  duly  taken  and  subscribed  the 
oath  required  by  said  order  [which  oath  is  attached  to  this  re- 
port and  filed  herewith]  we  went  upon  and  examined  the  said 
premises  and  caused  the  same  to  be  surveyed,  and  have  made 
partition  thereof  as  follows,  to-wit:  To  the  plaintiff  A.... 
B . . . .  we  have  allotted  in  severalty  the  following  described 
parcel  of  said  lands,  to-wit  [describe  the  tract],  and  designated 
upon  the  plat  accompanying  this  report  as  lot  No.  1.  To  the 
defendant  C . . . .  D . . . .  we  have  allotted  [proceed  with  other 
shares  in  the  same  manner  as  the  first]. 

We  further  report  that  we  employed  Q....  R ,a  compe- 
tent surveyor,  and  [names  of  assistants]  as  assistants,  and  with 
their  assistance  we  have  designated  the  respective  shares  of  the 
parties  by  permanent  monuments  as  shown  in  the  plat  accom- 
panying this  report  marked  exhibit  "A." 
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The  items  of  our  expenses  and  charges,  including  our  fees  as 
commissioners,  are  as  follows: 

....   days'  service  of  eacli  commissioner  at  .... 

dollars  per  day $ 

Cash  paid  to  Q E ,  surveyor,  for days 

spent  in  surveying,  laying  out  and  mapping  the 

premises  at dollars  per  day 

Cash  paid and assistants  necessarily  em- 
ployed by  said  surveyor  in  making  the  survey  at 

$. . . .  per  day 

Traveling  expenses  of  commissioners 

We  further  report  that  we  all  met  together  in  the  perform- 
ance of  all  our  said  duties. 
[Date.] 

J....    K....,-| 

L M ,  >  Commissioners. 

0....    P...., J 
[Attach  oaths  and  copy  of  plat.] 

2119.  The  same,  where  there  are  unknown  owners. 

[Proceed  as  in  last  form,  inserting  at  the  close  of  the  other 
allotments]  :  To  the  owner  or  owners  whose  interests  are  un- 
known and  not  yet  ascertained,  we  have  allotted  the  following 
described  parcel  of  said  lands,  to-wit  [describe  the  tract],  and 
designated  upon  said  plat  as  lot  No.  4. 

2120.  The  same,  where  compensation  must  be  made  to  secure 

equality  of  partition  (Wis.  Stats.  1898  sec.  3141). 

[Insert  in  the  last  preceding  report  immediately  after  the  al- 
lotment of  shares] :  We  further  report  that  in  our  judgment 
in  order  to  secure  equality  of  partition  between  the  parties  it  is 

ueeessary  that  the  defendant  C D pay  to  the  plaintiff 

A . . . .  B the  sum  of dollars  as  compensation,  and 

that  the  payment  of  such  siun  be  provided  for  in  the  judgment 
in  this  action. 

2121.  Notice  of  motion  to  confirm  report  of  actual  partition 

(Wis.  Stats.  1898  sec.  3116). 

[Title.] 

Please  take  notice,  that  on  the  pleadings  and  papers  on  file 
in  this  action  and  the  report  of  the  commissioners  appointed 

herein,  which  report  was  filed  the day  of ,  19 . .  ,  I 

shall  move  the  court,  at  a term  to  be  held  at  the  . . 

court  house  in  the  citA'  of  .' ,  on  the  ....   day  of , 

19. .  ,  at  ....  o'clock  .  .M.,  or  as  soon  thereafter  as  counsel  can 
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be  heard,  that  said  report  be  confirmed,  and  final  judgment  ren- 
dered thereon,  and  for  such  other  relief  as  may  be  just 
[Date.] 

G..:.H...., 

Plaintiff's  Attorney. 
[Address.] 

2122.  Order  confirming  report  of  partition  and  directing  judg- 

ment (Wis.  Stats.  1898  sec.  3116). 

[Title.]  [Caption  as  in  form  7.] 

Upon  the  pleadings  and  proceedings  on  file  herein  and  upon 

the  report  of  J K ,  L. . . .  M and  0 P ^ 

commissioners  appointed  to  make  partition  of  the  premises  in 

this  action,  by  order  dated ,  19. .  ,  which  report  was  duly 

filed ,  19 . .  ,  it  appearing  that  due  notice  of  the  appli- 
cation to  confirm  said  report  has  been  given  to  all  parties  who 
have  appeared  in  this  action, 

Now,  on  motion  of  G. . . .  H ,  attorney  for  plaintiff  herein, 

and  after  hearing  R. . . .  S [or,  no  one  appearing]  in  oppo- 
sition, and  the  court  being  fully  advised, 

ORDERED,  that  said  report  be  and  hereby  is  confirmed  and 
that  final  judgment  thereon  be  entered  decreeing  that  thc'Tpar- 
tition  reported  by  said  commissioners  be  firm  and  effectual  for- 
ever. 

By  the  Court: 
N 0 ,  Judge. 

2123.  Final  judgment  of  actual  partition  (Wis.  Stats.  1898 

sees.  3116,  3141  and  3142). 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  come  on  to  be  heard  upon  the  report  of 

J. . . .  K. . . .  ,  L. . . .  M and  0. . . .  P. . . .  ,  commissioners 

appointed  herein  to  make  partition  of  the  premises  described  in 

the  complaint  herein,  by  order  of  this  court  dated ,  19 . .  ,^ 

which  report  was  filed ,  19 . .  ,  and  by  which  it  appears 

that  the  said  commissioners  have  made  partition  of  said  prem- 
ises between  the  parties,  according  to  their  respective  rights  and 
interests  thereili,  as  the  same  have  been  ascertained  and  deter- 
mined by  this  court,  and  by  which  said  partition  the  said  com- 
missioners have  allotted  in  severalty  to  the  said  A . . . .  B . . . . 
that  certain  portion  of  said  land  bounded  and  described  as  fol- 
lows [description],  as  will  more  fully  appear  by  a  map  of  said- 
partition  annexed  to  said  report  and  have  allotted  in  severalty 
to  the  said  C . . . .  D . . . .  [proceed  with  other  shares  in  the  same 
manner] . 
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Now,  on  motion  of  G H. . . .  ,  for  the  plaintiff,  and  after 

hearing  R . . . .  S . . . .  for  the  defendant,  said  report  having  been 
duly  confirmed  and  the  court  having  ordered  judgment  as  here- 
inafter stated : 

IT  IS  ORDERED  AND  ADJUDGED, 

1.  That  the  said  report,  and  all  things  therein  contained,  do 
stand  ratified  and  confirmed,  and  that  the  partition  so  made  be 
firm  and  effectual  forever. 

2.  That  the  several  parcels  hereinbefore  described  as  allotted 

to  said  A B shall  be  and  the  same  hereby  are  vested  in 

him,  the  said  A B....  ,in  severalty,  to  be  held  and  enjoyed 

by  him,  his  heirs  and  assigns  forever,  and  that  he  be  let  into 
possession  immediately  [or  if  possession  is  not  to  be  given  until 
after  the  determination  of  a  particular  estate,  state  when]. 

3.  [If  compensation  is  to  be  made  to  secure  equality]  :  And 
it  appearing  to  the  court  from  said  report  that  the  share  of 

C D is  worth  more  in  proportion  than  the  shares  of  the 

other  parties^  and  that  it  is  necessary  that  compensation  be  made 

by  said  C D to  said  other  parties  in  order  to  secure 

equality  of  partition,  it  is  adjudged  that  said  C. . . .  D. . . .  make 
cbmpensation  to  said  [name  the  parties]  in  order  to  make  said 

partition  equal  and  that  he  pay  to  each  of  said  parties 

doUars,  and  that  each  of  said  last-named  parties  have  execution 

for  the  sum  so  adjudged  against  said  C D . . . .  ,  and  that 

the  same  be  adjudged  a  lien  upon  the  said  share  of  C D 

in  said  lands. 

4.  It  is  further  adjudged  that  the  plaintiff  recover  his  costs 

in  this  action  to  be  taxed;  that  the  defendant  C. . . .  D pay 

to  the  plaintiff  or  his  attorney  one part  of  said  costs  and 

allowances ;  that  the  defendant  E F pay   [proceed  in 

the  same  way  with  the  other  defendants]. 

By  the  Court : 
N 0 ,  Judge. 

2124.    Order  for  sale  of  the  premises  where  partition  cannot  be 
made  (Wis.  Stats.  1898  sees.  3119,  et  seq.) 

[Commencement  and  recitals  as  in  Form  2113  substituting 
however  in  place  of  the  statement  that  it  appears  by  the  report 
of  the  referee  that  partition  of  the  premises  can  be  made,  the  fol- 
lowing] by  which  it  appears  satisfactorily  to  the  court  that  par- 
tition of  said  premises  described  in  the  complaint  cannot  be 
made  without  great  prejudice  to  the  owners  and  that  the  inter- 
est of  the  parties  will  not  be  promoted  by  platting  the  said  prop- 
erty; 

On  reading,  etc.  [as  in  Form  2113] ; 
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IT  IS  ORDEEBD,  that  said  report  be  and  the  same  is  herebj^ 
in  all  respects  confirmed; 

And  it  is  further  ordered  that  all  and  singular,  the  premises 
mentioned  in  the  complaint  in  this  action,  and  described  as  fol- 
lows [description],  be  sold  at  public  auction  to  the  highest  bid- 
der at  the  city  of in  the  county  of ,  by  and  under 

the  direction  of  R. . . .  F. . . .  ,  sheriff  of  said  county  [or,  R. . . . 
S . . . .  who  is  hereby  appointed  referee  for  the  purpose  of  making 
such  sale] ;  that  the  said  several  lots  be  sold  separately,  or  in 
such  portions  as  to  the  said  referee  may  seem  most  for  the  in- 
terest of  the  parties  interested  therein ;  that  the  said  referee  give 
notice  of  the  time  and  place  of  such  sale,  in  the  same  manner  as 
is  required  by  law  and  the  rules  and  practice  of  this  court  for 
sales  of  real  estate  upon  commission;  and  the  plaintiffs,  or  any 
of  the  parties  to  this  action,  may  become  the  purchaser  or  pur- 
chasers thereof.  That  such  sale  shall  be  for  cash  [or,  that  said 
sheriff  or  referee,  upon  such  sale  may  receive  not  less  than  one- 
third  of  the  purchase  money  of  each  parcel  in  cash  and  may  give 
credit  to  the  purchaser  for  the  balance  of  the  purchase  price 
upon  his  note  or  bond  secured  by  mortgage  upon  the  parcel  sold, 
running  not  exceeding  ....  years  at  ....  per  cent,  per  annum ; 
or  otherwise  state  terms  of  sale  and  credit  allowed  by  the  court] . 

[When  there  is  an  existing  right  of  dower  add]  :  And  it  ap- 
pearing that  the  defendant  S T has  an  existing  right 

of  dower  in  the  whole  of  said  premises  and  the  court  having  de- 
termined that  under  all  the  circumstances  of  the  case  such  dower 
estate  ought  to  be  excepted  from  [or,  included  in]  such  sale,  it 
is  further  ordered  that  upon  such  sale  the  said  dower  estate  be 
excepted  therefrom  and  shall  not  pass  thereby  [or,  be  included 
in  and  pass  by  such  sale] ,  so  that  the  purchaser  thereof,  his  heirs 
and  assigns,  shall  have  the  same  discharged  from  all  claims  by 
virtue  of  such  dower  estate. 

Further  ordered,  that  the  said  sheriff  [or,  referee]  after  com- 
pleting such  sales  report  the  same  to  this  court  with  a  description 
of  the  parcels  sold  to  each  purchaser,  the  name  of  such  purchaser, 
the  price  bid  by  him,  and  that  he  pay  into  court  the  proceeds  of 
such  sale  to  abide  the  order  of  the  court. 

By  the  Court: 

J. .. .  K. .. .  ,  Judge. 
2125.    Notice  of  sale  in  partition. 
[Title.] 

By  virtue  of  a  judgment  of  partition  and  sale,  made  in  the 

above  entitled  action  on  the  ....  day  of ,  19  •  •  ,  the  sub- 

ficriber,  sheriff  of county  [or,  a  referee,  for  that  purpose 
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duly  appointed]   will  sell,  at ,  in ,  on  the 

day  of ,  19. .  ,  at  ....  o'clock  in  the  . . .  .noon  of  that 

day,  the  real  estate  directed  by  said  judgment  to  be  sold,  and 
therein  described,  as  follows   [describe  premises,  each  lot  sep- 
aratly] . 
[Date.]  R....  Z....  , 

Sheriff  aforesaid  [or,  Referee] . 
G. . . .  H. . . .  ,  Plaintiff's  Attorney. 

2126.    Report  of  sale  in  partition. 

[Title.] 

To  the Court  of County. 

Pursuant  to  the  order  of  sale  made  in  this  action  on  the  .... 

day  of ,  19. .  ,  I,  R S ,  the  sheriff  of   

county  [or,  the  referee  in  said  order  named],  respectfully  re- 
port : ' 

That  I  caused  notice  of  the  time  and  place  of  sale  of  th& 
premises  ordered  to  be  sold,  in  manner  following,  to-wit,  by 
causing  a  notice  of  said  sale  and  the  time  and  place  thereof,  and 
describing  the  real  estate  to  be  sold  to  be  fastened  up  in  three 

public  places  in  the  town  of ,  in  which  said  land  was  to 

be  sold,  and  a  like  notice  to  be  fastened  up  in  three  public 

places  in  the  town  of   ,  in  said  county,  in  which  last 

named  town  the  said  premises  are  situated  for  six  successive 
weeks  previous  to  said  sale,  and  by  causing  a  copy  of  said  notice- 
to  be  printed  once  in  each  week,  for  six  successive  weeks,  pre- 
vious to  said  sale  in  the  [name  of  newspaper],  a  newspaper 
printed  and  published  in  said  county,  due  proof  of  which  pub^ 
lication  and  posting  is  attached  to  and  made  part  of  this  report. 

That  on  the  said  day,  at  the  time  and  place  designated  in. 
said  notice,  I  attended,  and  then  and  there,  I  offered  said  prem- 
ises for  sale  at  public  auction  to  the  highest  bidder,  in  manner 
following,  as  directed  by  said  order:  [if  sale  was  ordered  in 
parcels.]  The  several  parcels  were  put  up  for  sale  separately 
and  were  each  of  them  fairly  struck  off  as  follows: 

The  [here  describe  a  separate  parcel]  was  fairly  struck  off" 
and  sold  to  A. . . .  B for  the  sum  of dollars,  he  be- 
ing the  highest  bidder,  and  that  the  highest  sum  bidden  for  the 
same. 

The  [here  describe  another  separate  parcel]  was  fairly  struck 

off  and  sold  to  C . . . .  D . . . .  for  the  sum  of dollars,  he 

being  the  highest  bidder,  and  that  the  highest  sum  bidden  there- 
for [and  so  on  till  all  parcels  are  reported] . 

I  further  report  that  said  purchasers  have  paid  on  their  said' 
respective  purchases  the  sums  following,  viz. : 

A. . . '.   B ,  the  sum  of  dollars;  C D ,. 
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the  sum  of  dollars ;  being  one- third  of  the  purchase 

money  on  their  respective  purchases. 

That  they  have  also  agreed  to  execute  and  deposit  with  me, 
to  be  delivered  upon  due  confirmation  of  sale,  bonds  and  mort- 
gages, as  follows  _  [here  describe  the  securities  to  be  executed] . 

That  said  moneys,  less  the  sum  of dollars,  which  I 

have  retained  as  the  fees,  costs  and  expenses  of  such  sale,  I 
bring  herewith  into  court  to  abide  its  order. 

All  of  which  is  respectfully  submitted. 
[Date.]  R....  S...., 

Sheriff. 

2127.    Final  judgment  in  partition  after  sale  of  premises. 

[Title.]  [Caption  as  in  Form  7.] 

This  being  an  action  of  partition  and  due  proof  having  been 
made  and  filed  of  the  service  of  the  summons  and  complaint 
herein  upon  all  of  the  defendants,  and  of  their  default  and  that 
due  notice  of  the  pendency  of  this  action  was  filed  in  the  ofSce 

of  the  register  of  d^eds  of county  on  the day  of 

,  19 . .  ;  and  the  rights  of  the  parties  in  and  to  the  prem- 
ises described  in  the  complaint  having  been  duly  determined 

by  order  dated ,  19 . .  ,  and  a  sale  of  the  premises  having 

been  ordered;   and  the  sheriff  of    county    [or,  R 

S . . . .  ,  the  referee  appointed  by  said  order]  having  made  sale 
of  said  premises  and  reported  the  same  to  this  court; 

Now  upon  reading  said  report,  it  appearing  to  the  court  that 
said  sale  was  duly  made  in  accordance  with  said  order  and  was 
in  aU  respects  fair,  and  on  motion  of  G. . . .  H. . .'.  ,  Esq.,  plaint- 
iff's attorney, 

IT  IS  ADJUDGED  that  the  said  sale  and  the  report  thereof* 
be  and  are  hereby  in  all  respects  confirmed: 

That  said  sheriff  [or,  referee]  do  execute  and  deliver  to  the 
purchaser(s)  at  such  sale,  respectively,  conveyances  of  the  said 
premises  so  purchased  by  them,  that  is  to  say,  that  he  execute 
to  S . . . .  T . . . .  a  deed  of  conveyance  of  the  following  described 
premises  [describe  same],  and  that  for  the  portion  of  the  pur- 
chase money  for  which  credit  is  allowed,  as  ordered  herein,  the 
said  sheriff  take  the  bond  [or,  note]  of  said  purchaser  executed 
to  and  in  the  name  of  0 . . . .  P . . . .  ,  as  clerk  of  this  court,  con- 
ditioned for  the  payment  of  said  purchase  money  for  which 

credit  is  given,  to-wit,  the  sum  of dollars,  in  [here  state 

time  and  installments  of  payment  ,  with  interest  [payable  an- 
nually] at  the  rate  of  ....  per  cent,  per  annum,  secured  by 
mortgage  in  the  usual  form  on  the  premises  purchased  and  above 
described,  and  deliver  the  same  to  the  clerk  of  this  court  with  a 
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sufficient  sum  to  pay  for  the  recording  of  the  same.  [Same  di- 
rections as  to  other  purchasers.] 

It  is  further  adjudged,  that  this  judgment  and  said  convey- 
ances be  binding,  as  provided  by  law,  upon  all  the  parties  to 
this  action  and  their  legal  representatives,  and  upon  all  persons 
claiming,  or  to  claim,  from  said  parties  or  persons,  or  either  of 
them,  subsequent  to  the  filing  of  the  notice  of  the  pendency  of 
this  action. 

And  it  is  further  adjudged,  that  the  costs  of  the  parties  to 

this  action,  to  be  taxed,  to-wit,  the  sum  of dollars  and 

....  cents,  be  allowed  and  paid  to  the  plaintiff. 

[In  case  of  a  doweress,  whose  share  is  to  be  invested]  :  It  is 
further  adjudged,  that  out  of  the  moneys  secured  by  mortgage, 

the  sum  of dollars  be  set  apart  and  the  interest  thereon 

at  the  rate  of  ....  per  cent,  per  annum  be  paid  to  S. . . .  T 

annually  as  her  dower  interest  in  said  premises,  and  that  when 
said  mortgage  shall  be  fully  paid,  then,  if  she  be  still  living, 
that  the  same  be  re-invested  in  permanent  securities,  by  the 
clerk  of  this  court,  at  interest,  payable  annually,  so  that  such 
interest  annually  may  be  paid  to  her  during  her  life,  under  the 
direction  of  the  court. 

It  is  further  adjudged  that  the  said  sheriff  [or,  referee]  re- 
tain out  of  the  moneys  received  by  him  and  deposited  in  court 

the  sum  of dollars  in  payment  of  his  fees,  commissions 

and  expenses  of  sale. 

[If  a  creditor  is  to  be  paid]  :    It  is  further  adjudged,  that 

said  sheriff  pay  to  W R the  sum  of dollars, 

with  interest  thereon  from  [state  date]  until  the  day  of  pay- 
ment, out  of  the  moneys  in  his  hands,  take  his  receipt  therefor, 

in  full  satisfaction  of  the  said  W E 's  mortgage   [or, 

judgment]  lien  on  said  premises. 

[//  a  dower  right  is  to  be  discharged  by  payment  of  a  .gross 
sum] :  It  is  further  adjudged,  that  the  said  sheriff  [or,  referee] 
pay  to  the  said  S. . . .  T. . . .  ,  widow  of  E . . . .  T. . . .  ,  the  sum 
of dollars,  the  same  being  upon  the  principles  appli- 
cable to  life  annuities,  a  reasonable  satisfaction  for  her  interest 
in  said  premises  [or,  a  portion  of  said  premises]  [or,  the  share 
of,  name  him]  in  said  premises,  she  having  duly  consented  to 
accept  such  sum,  by  consent  in  writing,  sealed,  witnessed  and 
acknowledged'  as  a  conveyance,  and  duly  filed  herein. 

And  it'  is  further  adjudged,  that  said  sheriff  pay  to  the  plaint- 
iff one  equal  [one-third]  part  of  the  residue  of  net  proceeds  of 
said  sale  in  his  hands;  one  other  equal  [one-third]  part  to 
the  defendant  C. . . .  D. . . .  [continue  in  same  way  with  other 
owners] ;  and  that  he  take  receipts  for  all  such  payments  and 
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file  them  with  his  report  of  such  proceedings  subsequent  to  con- 
firmation of  sale. 

And  it  is  further  adjudged,  that  the  purchaser  [or,  pur- 
chasers] at  such  sale  be  let  into  possession  of  the  tracts  pur- 
chased by  him  [or,  them  respectively],  and  that  any  of  the  par- 
ties to  this  action  who  may  be  in  possession  of  said  premises^ 
or  any  part  thereof,  and  any  persons  claiming,  or  who  have 
come  into,  possession  under  them  or  either  of  them,  since  the 
filing  of  notice  of  the  pendency  of  this  action,  do  deliver  pos- 
session to  such  purchaser  [or,  purchasers]  entitled  to  such  tract, 
on  the  production  of  said  sheriff's  deed. 

And  it  is  further  adjudged,  that  any  party  interested,  be  at 
liberty,  at  any  time  hereafter,  upon  notice  and  motion,  to  apply 
to  the  court  for  such  further  order  or  direction  as  may  be  neces- 
sary for  the  disposition,  investment,  distribution  or  otherwise, 
of  the  proceeds  of  said  sale  remaining  unpaid  or  invested. 

And  it  is  further  adjudged,  that  the  said  sheriff  [or,  referee] 
do  make  report  of  his  proceedings  under  this  judgment  with 
all  convenient  speed.  By  the  Court: 

N 0 ,  Judge. 

2128.    Report  of  sheriff  or  referee  of  his  proceedings  under 
judgment. 

[Title.] 

To  the Court  of County. 

Pursuant  to  the  judgment  of  this  court  rendered  in  this  ac- 
tion on  the   ....    day  of   ,  19 . .  ,  I,  sheriff  of   

county  [or,  referee  herein],  do  respectfully  report  that  I  have 
complied  with  the  provisions  of  said  judgment,  as  follows,  to-wit : 

I  have  executed  and  delivered  to  the  purchaser  (s)  at  the  sale 
made  herein  and  confirmed  by  said  judgment,  conveyances  of* 
the  premises  sold  as  directed  by  said  judgment,  that  is  to  say 
[name  the  purchasers  and  the  premises  conveyed  to  each]. 

That  I  have  taken  bond(s)  and  mortgage  (s)  to  secure  the 
payment  of  the  purchase  money  for  which  credit  was  given  as 
follows,  to-wit  [fully  describe  the  several  securities,  amounts, 
interest  and  dates  when  payable]. 

That  I  have  paid  out  the  moneys  in  my  hands  as  directed  by 
said  judgment,  as  follows  ■  [set  forth  payments] . 

That  I  have  deposited  said  bond(s)  and  mortgage(s)  with  the 
clerk  of  the  court,  and  sufficient  money  to  pay  the  fees  for  re- 
cording the  same. 

That  attached  hereto  are  the  receipts  [and  releases]  taken  by 
me  upon  such  payments. 

All  of  which  is  respectfully  submitted. 
[Date.]  R....    S...., 

Sheriff    [or,   Referee]. 
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2129.  Order  confirming  last  report. 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  the  report  of  R S ,  sheriff  of 

county    [or,  referee] ,  in  this  action,  bearing  date  the 

....  day  of ,  19 . .  ,  by  which  it  appears  that  he  has  fuUy 

complied  with  tte  directions  to  him  contained  in  the  judgment 
in  this  action. 

On  motion  of  6 H ,  attorney  for  the  plaintiff, 

IT  IS  ORDERED,  that  the  said  report  be,  and  the  same  is 
hereby,  in  all  respects  confirmed.        By  the  Court: 

N 0 ,  Judge. 

2130.  Order   appointing   commissioners   to   partition   water 

power  (Wis.  Stats.  1898  sec.  3150). 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  been  brought  to  a  hearing  upon  the  com- 
plaint of  the  plaintiff,  and  the  answers  of  the  defendants,  and 
it  appearing  tb  the  court  that  it  is  necessary  in  order  to  deter- 
mine the  rights  of  the  parties  to  appoint  commissioners  to  ex- 
amine into  the  matters  complained  of  as  authorized  by  the  stat- 
ute; 

Now  on  motion  of  G H....  ,  plaintiff's  attorney,  after 

hearihg  J. . . .  K. . . .  ,  attorney  for  the  defendants, 

IT  IS  ORDERED,  that  L. . . .  M. . . .  and  N. . . .  0-  •  •  •  of 
in  said  county,  be  and  they  are  hereby  appointed  com- 
missioners for  the  purpose  of  examining  into  the  matters  com- 
plained of,  and  are  directed,  after  having  taken  and  filed  the 
oath  required  by  the  statute,  to  procped  with  reasonable  dis- 
patch to  investigate  the  matters  complained  of  \)y  the  plaintiff j. 
all  of  which  are  referred  to  them  by  this  order;  to  take  [upon 
due  notice  to  all  parties]  all  competent  and  pertinent  evidence 
offered  by  the  parties  touching  the  matters  at  issue  herein,  ap- 
plying such  tests  as  the  nature  of  the  case  may  require,  to  as- 
certain and  determine  the  rights  of  the  parties  and  the  manner 
of  using  and  exercising  such  rights,  interrupting  as  little  as 
may  be  the  operations  of  the  owners  or  occupants  of  such  water 
power  in  the  use  thereof;  and  said  commissioners  are  further 
directed  and  empowered  to  determine  the  rights  of  the  parties 
and  the  manner  of  the  use  of  such  water  power  and  apportion, 
or  determine  the  basis  for  the  apportionment  of  such  expenses 
between  the  persons  or  parties  liable  to  contribute  therefor,  and 
report  their  determination  with  all  the  facts  and  a  full  state- 
ment of  their  experiments  and  the  evidence  taken  by  them  to. 
the  court  with  all  convenient  speed. 

By  the  Court: 

R...     S...., 
83  Circuit  Judge> 
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2131.    Report  of  commissioners  to  partition  water  power  (Wis. 
Stats.  1898  sec.  3151). 

[Title.] 

To  the  Circuit  Court  of County. 

The  undersigned  commissioners  appointed  by  the  court  in  this 

action  by  order  dated ,  19 . .  ,  hereby  make  report,  that 

having  taken  and  filed  the  oath  required  by  law  they  have  ex- 
amined into  the  matters  complained  of  in  this  action  and  find: 

First.  That  the  water  power  in  question  is  formed  by  a  dam 
located  upon  [here  describe  dam,  with  particularity,  its  height 
and  head  under  normal  conditions] . 

Second.  That  the  following  parties  to  this  action  have  rights 
and  interests  in  said  dam  and  water  power,  as  follows  [here 
state  specifically  the  interest  of  each  owner]. 

Third.  That  the  basis  of  partition  of  said  water  power  be- 
tween the  parties  is  as  follows  [state  basis  fully,  for  instance, 
if  the  grants  are  of  square  inches  of  water  wilder  a  certain 
head],  that  it  is  assumed  that  a  square  inch  of  water  under  a 
foot  head  is  equivalent  to  such  amount  of  water  as  would  pass 
under  natural  conditions  through  an  opening  one  square  inch 
in  area  cut  in  the  side  of  the  flume  at  the  given  head.  [See 
Janesville  Cotton  Mills  v.  Ford,  82  Wis.  416.] 

Fourth.  That  upon  this  basis  the  parties  are  entitled  to  draw 
from  said  water  power  the  following  amounts  of  water,  viz.: 

The  plaintiff  has  a  prior  and  paramount  right  to  draw  as 
many  cubic  feet  of  water  as  will  flow  under  natural  conditions 

through  an  aperture inches  square  in  area  cut  in  the  flume 

at  a  ....  foot  head. 

The  defendant  C D....  is  entitled,  etc.   [follow  with  a 

statement  of  the  rights  of  each  party]. 

Fifth.  That  the  manner  of  use  by  each  of  said  owners  be 
regulated  as  follows  [here  give  the  same  as  the  commissioners 
determine] . 

Sixth.  That  the  following  repairs  are  necessary  upon  said 
dam  for  the  proper  use  of  the  same  and  the  creation  of  the  full 
amount  of  water;  that  such  repairs  are  estimated  to  cost  not 

to  exceed ....  dollars  [state  repairs  particularly  which  are 

necessary  to  be  made] . 

Seventh.  That  the  parties  should  defray  the  expenses  of 
such  repairs  and  changes  in  the  following  proportions  [state 
proportions] . 

Eighth.  That  the  compensation  and  expenses  of  said  com- 
missioners are  fixed  as  follows  [state  same  in  items]. 

All  of  which  is  respectfully  submitted. 

L....   M 

N....    0 

Commissioners. 
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2132.    Judgment  for  partition  of  water  power  (Wis.  Stats.  1898 
sec.  3152). 

[Title.]  [Caption  as  in  Form  7.] 

[Recital  of  reference  and  report,  following  substantially  the 
manner  indicated  in  Form  2123.] 

IT  IS  ADJUDGED:  First.  That  the  report  of  said  com- 
missioners be  and  is  hereby  in  all  things  confirmed. 

Second.    That  the  said  plaintiff  A B....  is  entitled  to 

and  has  a  paramount  right  to  draw  and  use  ....  cubic  feet  of 
water  per  minute,  computed  under  a foot  head. 

Third.  That  subject  to  the  right  of  said  plaintiff,  the  de- 
fendant C . . . .  D is  entitled  to  and  has  a  right  to  draw  and 

use  ....  cubic  feet  of  water  per  minute,  computed  under  a  . . . . 
foot  head. 

[Follow  with  the  rights  of  all  parties.] 

Fourths  And  it  is  further  adjudged  that  partition  be  made 
of  said  water  power,  created  by  the  dam  described  in  the  com- 
plaint at in  the  county  of ,  according  to  their  re- 
spective rights  and  interests  as  above  set  forth. 

Fifth.  That  the  repairs  and  changes  in  said  dam  recom- 
mended by  said  commissioners  are  necessary,  and  that  the  ex- 
penses of  such  repairs  and  changes  be  defrayed  by  the  parties 
in   the  following  proportions    [name   proportions].     That  the 

costs  and  expenses  of  this  action  taxed  and  allowed  at 

dollars  be  apportioned  among  the  parties  in  the  same  propor- 
tions, and  that  each  party  pay  his  proportion  thereof  to  the 

plaintiff's  attorney  within days  after  notice  of  the  entry 

of  this  judgment,  and  upon  failure  so  to  do  the  plaintiff  have 
execution  therefor. 

By  the  Court: 

A.  ...     S.  .  . .  , 

Circuit  Judge. 


CHAPTER  CXLVn. 

JUrXJMBNTS  AND  PROCEEDINGS  AFTER  TRIAL  IN 
EJECTMENT. 


il33.  Judgment    for    plaintiffl    in 
ejectment  (Wisconsin). 

2134.  Affidavit  stating  defendant's 

claims  for  improvements 
and  taxes  paid,  in  order 
tliat  issue  thereon  may  be 
tried  before  judgment  for 
plaintiff  (Wisconsin), 

2135.  Defendant's  notice  of  motion 

for  assessment  of  value  of 
improvements  made  and 
taxes  i>aid,  after  plaint- 
iff's recovery  in  ejectment 
(Wisconsin). 

2136.  Order  for  trial  of  issue  as  to 

defendant's  improvements 
and  taxes  paid  in  eject- 
ment under  preceding  ap- 
plication  (Wisconsin). 

2137.  Jfudgment    for    plaintiff    in 

ejectment,  setting  off  value 
of  improvements  and  taxes 
paid  (Wisconsin). 

2138.  Order  on  ttie  foot  of  preced- 

ing judgment,  making 
same  absolute  in  defend- 
ant's favor    (Wisconsin). 

2139.  J  udgment  for  plaintiff  where 

defendant  relies  on  defect- 
ive tax  deed,  and  the 
amounts  paid  by  him  for 
the  deed  and  subsequent 
taxes  are  set  off  (Wiscon- 
sin). 


2140.  Affidavit  for  statutory  new- 

trial  in  ejectment  (Wis- 
consin) . 

2141.  Order    granting   statutory 

new  trial   (Wisconsin). 

2142.  Undertaking  required  by  last 

preceding  order  as  condi- 
tion of  new  trial  in  eject- 
ment   (Wisconsin). 

2143.  Order  setting  off  sums  paid- 

by  defendant  for  taxes 
a.gainst  damages,  and  re- 
quiring plaintiff  to  pay  the- 
excess  as  a  condition  of 
judgment   (Wisconsin). 

2144.  Judgment   where    plaintiff's 

title  expired  before  trial. 

2145.  Application  by  defendant  to- 

purchase  plaintiff's  inter- 
est after  judgment,  where- 
defendant  has  er,ected  a 
building  in  part  on  the 
land  recovered  (Wiscon- 
sin). 

2146.  Order    thereon    fixing    bonh 

and  providing  for  making 
up  of  issue  (Wisconsin). 

2147.  Bond  required  by  last   pre- 

ceding order  (Wisconsin). 

2148.  Order  making  up  issues  on 

foregoing  application- 
(Wisconsin). 


The  forms  in  this  chapter  are  prepared  with  special  reference 
to  the  "Wisconsin  statutes  governing  ejectment,  which  are  more 
explicit  and  extended  on  this  subject  than  the  statutes  of  the 
other  states  covered  by  this  wprk.  It  is  believed  that  there- 
will  be  little  difficulty  in  adapting  the  forms  given  to  the  prac- 
tice in  the  other  states. 
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2133.  Judgment  for  plaintiff  in  ejectment  (Wis.  Stats.  1898 

sec.  3086). 
[Title.]  [Caption  as  in  Form  7.] 

The  above  entitled  action  having  been  tried  before  the  court 
and  a  jury; 

And  the  jury  having  duly  rendered  their  verdict  wherein 
they  find  that  the  plaintiff  is  the  owner  in  fee  simple  [or  de- 
■scrihe  the  estate  according  to  the  fact]  of  the  premises  described 
in  the  complaint  [or,  of  that  portion  of  the  premises  described 
in  the  complaint  particularly  described  as  foUows,  insert  de- 
scription of  part  recovered]  and  entitled  to  the  possession 
thereof,  and  that  the  defendant  unlawfully  withholds  possession 
thereof  from  him;  and  having  assessed  the  plaintiff's  damages 
for  such  unlawful  withholding,  at  the  sum  of dollars.  * 

Now,  on  motion  of  G H. . . .  ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  plaintiff  A....  B....  is  the 
owner  in  fee  simple  of,  and  that  he  do  have  and  recover  of  the' 
defendant  C . . . .  D . . . .  the  possession  of  the  premises  described 
in  the  complaint  [or,  if  only  a  part,  describe  the  part]. 

Further  it  is  adjudged  that  the  plaintiff  do  have  and  recover 

of  said  defendant  the  sum  of dollars,  his  damages  for 

the  withholding  of  said  premises,  and  his  costs  of  this  action, 

taxed  at dollars,  amounting  in  the  whole  to  the  sum  of 

dollars. 

By  the  Court: 

C...  P....,  Clerk. 

2134.  Affidavit  stating  defendant's  claims  for  improvements 

and  taxes  paid,  in  order  that  issue  thereon  may  be 
tried  before  judgment  for  plaintiff  (Wis.  Stats.  1898 
sec.  3097  par,  2). 
[Title.] 
[Venue.] 

C. . . .  D. . . .  ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  the  above  entitled  action. 

That  the  same  is  brought  by  the  plaintiff  to  recover  the  pos- 
session of  the  following  described  premises,  to-wit  [here  describe 
the  same]. 

That  the  issues  in  said  action  were  tried  at  the  present  term, 
and  a  verdict  was  rendered  that  the  plaintiff  recover  the  pos- 
session of  said  premises  [or  if  a  part  only  icas  recovered  describe 

the  same]   with  dollars  damages  for  the  withholding 

thereof. 

And  the  affiant  further  says  that  he  entered  into  possession  of 
said  premises,  on  or  about  the day  of ,  19 . .  ,  under 
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a  warranty  deed  thereof  [or,  quitclaim  deed]  duly  executed,  ac- 
knowledged and  delivered  to  afiSant  by  one  L M and 

that  afSant  purchased  and  entered  into  possession  of  said  prem- 
ises in  good  faith  believing  that  he  had  a  valid  title  thereto  by 
said  deed.  [Or  if  affiant's  title  was  hy  descent  set  forth  the 
facts.] 

That  he  has  remained  in  possession  of  said  premises  from  said 
entry  until  the  present  time,  holding  adversely  to  the  plaintiff, 
and  exclusive  of  his  and  every  other  right,  and  has  during  all 
said  time  asserted  his  title  in  good  faith,  founded  on  said  deed 
[or,  founded  on  his  said  rights  by  descent]. 

That  while  so  in  possession  and  holding  the  same,  he  has  made 
permanent  and  valuable  improvements  on  the  said  premises, 
as  follows  [here  state  nature  and  value  of  improvements  made 
in  items]. 

That  he  has,  while  so  in  possession  and  holding  the  same,  paid 
as  taxes  assessed  on  said  premises  the  following  amounts,  on 
the  dates  named,  to-wit: 

19. .     December  24 $ 

[set  forth  other  payments  in  like  manner]. 

WHEREFOEE  defendant  hereby  makes  application  for  the 
recovery  of  the  value  of  said  improvements,  and  the  amount  of 
taxes  so  paid,  and  interest  thereon;  and  that  the  same  may  be 
declared  a  lien  on  said  premises;  that  proceedings  be  stayed  on 
the  verdict  in  this  action  until  due  proceedings  have  been  had 
for  the  ascertainment  of  the  amoimts  the  defendant  is  entitled 
to  recover;  and  that  the  defendant  have  judgment  for  the 
amount  due  him  after  setting  off  the  same  against  the  plaintiff's 
damages,  and  for  such  other  relief,  order  or  judgment  as  may 
be  proper  in  the  premises. 

C...  D.... 
[Jurat.] 

2135.  Defendant's  notice  of  motion  for  assessment  of  value  of 
improvements  made  and  taxes  paid  after  plaintiff's 
recovery  in  ejectment  (Wis.  Stats.  1898  sec.  3097 
par.  2). 

[Title.] 

Take  notice  that  upon  the  pleadings,  proceedings  and  verdict 
in  this  action  and  the  affidavit  of  C . . . .  D . . . .  a  copy  of  which 
is  served  herewith  the  defendant  will  move  the  court,  at  the 

present  term,  at  the  court  house,  in  the  city  of ,  in  said 

county,  on  the  day  of   ,  19 . .  ,  at  the  opening  of 

court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
for  an  order  making  up  an  issue  between  the  parties  to  the  above 
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entitled  action,  in  which  the  defendant  shall  be  plaintiff  and  the 
plaintiff  herein  shall  be  defendant,  for  the  trial  of  defendant's 
claim  for  improvements  made  by  him  upon  said  premises  recov- 
ered herein,  and  for  the  taxes  paid  thereon  by  him,  and  the  assess- 
ment of  the  amount  thereof  as  provided  by  section  3097  of  the 
revised  statutes  of  Wisconsin,  and  for  such  other  or  further  or- 
der as  may  be  proper. 
[Date.]  J....  K...., 

Defendant's  Attorney. 

2136.  Order  for  trial  of  issue  as  to  defendant's  improvements 

and  taxes  paid  in  ejectment  under  preceding  applica- 
tion (Wis.  Stats.  1898  sec.  3097  par.  2). 

[Title.]  [Caption  as  in  Form  7.] 

The  defendant  having  applied  herein,  after  verdict,  for  an 
order  that  an  issue  be  made  up  between  the  parties  hereto  as 
to  defendant's  claim  for  permanent  and  valuable  improvements 
made  by  him  upon  the  premises  described  in  the  complaint 
herein  and  the  value  thereof  and  the  amount  and  date  of  the 
taxes  paid  by  him  thereon,  and  his  motion  therefor  having  come 
on  to  be  heard  at  said  term  upon  the  pleadings  and  verdict 

herein,  and  upon  the  affidavit  of  C ....  D ,  defendant. 

After  hearing  J K ,  attorney  for  the  defendant  for 

the  motion,  and  G H ,  attorney  for  the  plaintiff,  in  op- 
position thereto,  and  being  advised  in  the  premises, 

IT  IS  ORDERED,  that  the  following  issues  between  the  par- 
ties be  tried  at  the  present  [or,  next  regular]  term  of  this  court, 
viz.  [here  state  issues,  as  for  instance]  : 

(1)  What  amount  of  permanent  and  valuable  improvements 
were  made  by  defendant  upon  the  premises  described  in  the 
complaint,  while  holding  the  same  adversely  in  good  faith  under 
color  of  title? 

(2)  [State  issue  as  to  taxes  paid.] 

Further  ordered,  that  no  judgment  be  entered  in  this  action, 
upon  the  verdict  rendered  herein,  until  after  the  trial  of  said 
issue  and  upon  further  order  of  the  court. 

By^the  Court: 
0 P ,  Judge. 

2137.  Judgment  for  plaintiff  in  ejectment,  setting  off  value  of 

improvements  and  taxes  paid  (Wis.  Stats.  1898  sec. 
3098). 

[Title.]  [Caption  as  in  Form  7.] 

The  issues  in  this  action,  having  been  tried  before  the  court 

and  a  jury ;  and  the  jury  having  returned  their  verdict,  wherein 
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they  find  for  the  plaintiff,  that  he  is  the  owner  in  fee,  and.  en- 
titled to  the  possession  of  the  premises  described  in  the  com- 
plaint [or  if  part  is  recovered  describe  the  part]  and  having  as- 
sessed his  damages  for  the  withholding  at  the  sum  of 

dollars ; 

And  the  said  defendant's  counterclaim  for  improvements 
made  and  taxes  paid  upon  the  said  premises  having  been  tried 
by  the  same  jury,  and  the  jury  having  rendered  their  separate 
verdict  that  the  defendant  is  entitled  to  recover  for  the  value 

of  such  improvements,  the  sum  of dollars,  and  for  the 

taxes  paid  by  him,  with  interest  thereon,  from  the  time  of  such 
payment,  making  together  the  sum  of  dollars. 

[In  case  there  was  nd  counterclaim  hut  the  issue  as  to  taxes 
and  improvements  was  tried  after  verdict  in  an  issue  made  up 
for  that  purpose  insert  in  place  of  the  last  paragraph] :  And 
the  defendant,  after  the  verdict,  having  made  claim  for  improve- 
ments made  and  taxes  paid  by  him  upon  said  premises,  and  the 
court  haviilg  made  up  an  issue  thereon  between  the  parties 
which  issue  has  been  tried  before  a  jury,  and  a  verdict  rendered 
finding  that  the  defendant  is  ejititled  to  recover  the  value,  etc. 
[conclude  as  in  last  preceding  paragraph] . 

Now,  on  motion  of  G. . . .  H. . . .  ,  attorney 'for  plaintiff, 

IT  IS  ADJUDGED :  1.  That  the  plaintiff  is  the  owner  in 
fee  simple  [or  otherwise  according  to  the  fact]  and  entitled'  to 
the  possession  of  the  premises  described  in  the  complaint  [or 
if  part  be  recovered  describe  the  part]  and  that  he  have  and 
recover  the  possession  thereof. 

2.     That  the  amount  found  as  aforesaid  for  improvements 

and  taxes  paid,  to-wit,  the  sum  of dollars,  be  set  off 

against  the  amount  of  costs  and  damages,  which  costs  and  dam- 
ages amount  to  the  sum  of  ........  dollars,  leaving  a  balance 

due  the  defendant  of  the  sum  of dollars,  and  that  the 

plaintiff  pay  the  said  balance  so  due  the  defendant,  with  inter- 
est, from  the  date  of  said  [first  mentioned]  verdict,  within  three 
years  from  the  date  of  said  verdict,  as  a  condition  of  execution  ; 
and  that  the  plaintiff  have  no  claim  for  rents  and  profits,  while 
said  balance  6,nd  interest  remain  unpaid. 

And  it  is  further  adjudged,  that  in  default  of  such  pajrment 
within  said  three  years  from  the  date  of  such  assessment,  to-wit, 

the day  of 19 . .  ,  the  plaintiff  shall  be  deemed  to 

have  abandoned  his  claim  of  title  to  the  premises  above  de- 
scribed, and  together  with  all  persons  claiming  under  him,  shall 
be  forever  barred  of  a  recovery  thereof,  and  of  claim  of  title 
thereto;  and  the  title  to  said  premises  shall  be  deemed  abso- 
lutely vested  in  the  defendant,  and  the  defendant,  in  such  event,. 
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shall  recover  the  costs  of  the  separate  trial  of  the  value  of  such 

itaprovements,  taxed  at  dollars. 

And  it  is  further  adjudged,  that  upon  payment  to  the  defend- 
ant of  ss^id  sum  of dollars,  and  interest  from  the  date 

of  said  verdict,  pursuant  to  law,  the  plaintiff  have  execution  for 
the  premises  recovered  by  him  and  hereinbefore  described. 

By  the  Court: 
L. . . .  M. . . . ,  Clerk. 

2138.  Order  on  the  foot  of  preceding  judgment,  making  same 

absolute  in  defendant's  favor.  (Wis.  Stats.  1898  sec. 
3099). 

[Title.]  [Caption  as  in  Form  7.] 

Application  having  been  made  upon  the  record  in  this  action 

-and  the  affidavit  of  C D....   for  an  order  declaring  the 

judgment  rendered  herein  on  the day  of  ,  19. .., 

absolute  in  favor  of  the  defendant;  and  due  notice  of  such  ap- 
plication having  been  given;  and  the  same  coming  on  to  be 
heard,  at  said  term,  upon  the  record  herein  and  said  affidavit; 
and  it  appearing  satisfactorily  from  said  affidavit  that  the 
plaintiff  has  failed  to  make  the  payments  required  in  said  judg- 
ment as  a  condition  of  execution  thereon  in  his  favor;  after  hear- 
ing  J. . . .    K ,   attorney   for  the   defendant,    and   G 

H. . . .  ,  attorney  for  the  plaintiff,  in  opposition  thereto, 

IT  IS  OEDEEED  and  declared  that  said  plaintiff  has  failed 
to  make  the  payment  required  by  said  judgment  as  a  condition 
of  execution;  that  the  said  judgment  has  become  absolute  in 
favor  of  defendant  [and  tiiat  the  defendant  have  execution 
thereon  for  his  costs  of  the  separate  trial,  to-wit,  the  sum  of 

doUars  and  interest] . 

Let  this  order  be  entered  upon  the  foot  of  said  judgment. 

By  the  Court: 

0....  P....  ,  Judge. 

2139.  Judgment  for  plaintifT,  where  defendant  relies  on  defec- 

tive tax  deed,  and  the  amounts  paid  by  him  for  the 

deed  and  subsequent  taxes  are  set  off  (Wis.  Stats.  1898 

sec.  3087). 

[Commencement  ets  in  Form  2133  to  the  *  and  inserting] : 

And  it  appearing  to  the  court  that  the  defendant  claims  title 

to  the  said  premises  in  this  action  under  a  certain  tax  deed 

thereof  issued  by  the  county  of ,  Wisconsin,  on  the 

day  of 19 . .  ,  and  that  the  plaintiff  has  recovered  in  this 

action  by  reason  of  defects  or  insufficiency  of  said  deed ; 

And  it  further  appearing  that  the  amount  for  which  said 
land  was  sold  at  said  tax  sale  with  the  costs  of  executing  and 
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recording  the  said  deed,  is  the  sum  of  dollars,  and 

that  the  defendant  has  paid  taxes  on  said  lands  subsequent  to 
said  tax  sale  as  follows  [give  dates  and  amounts]  : 

IT  IS  ORDEEED,  that  the  said  sums  with  interest  on  the 
same  at  the  rate  of  fifteen  per  cent  per  annum,  from  the  re- 
spective dates  of  payment  thereof  up  to  the  date  of  the  verdict 

hereiu,  aggregating  in  all  the  sum  of dollars  be  and 

are  hereby  set  off  against  the  said  damages,  and  **  [if  damages 
exceed  the  taxes],  that  the  plaintiff  recover  the  excess  of  dam- 
ages only  in  this  action,  to-wit,  the  simi  of dollars ; 

Now,  on  motion  of  G. . . .  H. . . .  ,  plaintiff's  attorney, 
IT  IS  ADJUDGED   [continue  with  judgment  as  in  Form 
2133]. 

2140.  AflBdavit  for  statutory  new  trial  in  ejectment   (Wis. 

Stats.  1898  sec.  3092). 
[Title.] 
[Venue.] 

C D ,  being  first  duly  sworn,  says  that  he  is  the  de- 
fendant in  the  above  entitled  action. 

That  the  same  is  an  action  of  ejectment  to  recover  possession 
of  the  following  described  premises,  viz.  [describe  same]. 

That  the  issues  herein  were  tried  at  the  ....  term  of  this  court 

and  a  verdict  for  the  plaintiff  rendered  therein  on  the day 

of ,  19 . .  ,  by  which  the  plaintiff  was  found  to  be  entitled 

to  the  possession  of  said  premises  [or  the  following  described 
part  of  said  premises,  describe  same]. 

That  judgment  was  rendered  on  said  verdict  on  the  ....  day 
of ,  19 . .  ,  for  [set  forth  terms  of  judgment] . 

That  the  defendant  has  paid  all  the  costs  recovered  in  said 
judgment,  and  the  defendant  hereby  applies  for  a  new  trial  in 
this  action,  as  allowed  him  by  law. 

C D.... 

[Jurat.] 

2141.  Order  granting  statutory  new  trial  (Wis.  Stats.  1898  sec. 

3092). 

[Title.]  [Caption  as  in  Form  7.] 

Upon  the  judgment  roU  in  this  action,  and  the  affidavit  of  the 

defendant,  from  which  it  appears  that  the  costs  recovered  in  the 

judgment  in  this  action  have  been  paid,  and  on  motion  of  J 

K. . . .  ,  attorney  for  the  defendant, 

IT  IS  ORDERED,  that  the  judgment  in  this  action  be  va- 
cated and  a  new  trial  granted  herein,  upon  condition  that  de- 
fendant execute  and  file  an  undertaking  with  sufiScient  sureties, 
in  the  sum  of dollars,  to  the  effect  that  he  will  pay  ali 
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costs  and  damages,  which  may  be  finally  awarded  the  other 
party  in  this  action ;  such  sureties  to  justify  their  responsibility 
as  required  by  law. 

By  the  Court : 

0 P ,  Judge. 

2142.  Undertaking  required  by  last  preceding  order  as  con- 

dition of  new  trial  in  ejectment  (Wis.  Stats.  1898  sec. 
3092). 
[Title.] 

Whereas  C...  D the  above  named  defendant  has  ap- 
plied for  a  second  trial  of  this  action  under  the  provisions  of 
sec.  3092  Statutes  of  Wisconsin  1898  [and  has  paid  aU  the 
costs  recovered  herein],  and  the  court  upon  such  application 
has  vacated  the  judgment  herein  and  granted  said  new  trial, 
upon  condition  that  an  undertaking  vsdth  sufficient  sureties  be 
executed  and  filed  in  the  amount  and  to  the  effect  specified  in 
said  order: 

Now  therefore  we  C D as  principal   and  W 

X and  T. . . .  Z as  sureties,  all  of in  said  county, 

do  hereby  imdertake  in  the  sum  of dollars  that  the 

said  0 D wiU  pay  all  costs  and  damages  which  may  be 

awarded  to  the  said  plaintiff  in  this  action. 

[Date.]  C...  D.... 

W....  X 

I . ...  Z. ... 

[Justification  hy  sureties  as  in  Form  191.] 

2143.  Order  setting  off  sums  paid  by  defendant  for  taxes 

against  damages,  and  requiring  plaintiff  to  pay  the 
excess  as  a  condition  of  judgment  (Wis.  Stats.  1898 
sec.  3087).^ 
[Proceed  as  in  Form  2139  to  the  **  and  continuing],  it  ap- 
pearing that  the  excess  due  the  defendant  after  making  such 
set-off  is  the  sum  of dollars, 

1  Where  the  amount  for  which  of  the  findings  of  fact  and  conclu- 
the  land  was  sold  at  tax  sales  and  sions  of  law,  as  in  Chippewa  R.  L. 
the  taxes  subsequently  paid  Co.  v.  J.  L.  Gates  K  Co.,  118  Wis. 
thereon  by  defendant  exceed  the  345.  If  the  order  be  complied 
damages  recovered,  it  is  correct  with  plaintiff  should  apply  to  the 
practice  to  enter  a  conditional  or-  court  for  judgment  on  affidavit 
der  and  not  a  conditional  judg-  showing  compliance,  and  judgment 
ment.  Hewitt  v.  Wis.  River  Land  will  then  be  entered  in  his  favor, 
Co.,  81  Wis.  546.  When  the  action  which  may  be  substantially  as  in 
was  tried  by  the  court  such  order  Form  2133,  reciting  the  order  re- 
may  be  incorporated  at  the  close  quiring  payment  and  the  compU- 
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It  is  further  oi'dered  that  as  a  (iondition  of  judgment  in  his 
favor  the  plaintiff,  within  ninety  days  from  the  date  of  this 

order,  pay  to  the  defendant  the  said  sum  of dollars 

[excess  aforesaid],  with  interest  from  the  date  of  the  said  ver- 
dict to  the  time  of  such  payment,  and  that  in  default  of  such 
pajonent  the  defendant  shall  have  judgment  in  this  action. 

Upon  compliance  by  the  plaintiff  with  the  terms  of  this  order 
let  judgment  be  entered  in  his  favor  for  the  recovery  of  the 
possession  of  said  premises. 

By  the  Court: 

0....  P....  ,  Judge. 

2144.    Judgment  where  plaintiff's  title  expired  before  trial.^ 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  been  tried  before  the  court  and  a  jury, 
and  the  jury  having  returned  their  verdict  that  the  plaintiff, 
^t  the  time  of  the  commencement  of  this  action,  was  the  owner 
-of  a  life  estate  [or  other  estate  according  to  the  fact]  in  the  said 
premises  and  entitled  to  the  possession  thereof,  and  that  said 

estate  terminated  on  the day  of ,  19 . .  ,  during  the 

pendency  of  this  action,  and  that  the  defendant  unlawfully 
withheld  possession  of  said  premises  from  the  plaintiff  during 
said  time,  and  the  plaintiff's  damages  for  such  unlawful  with- 
holding having  been  assessed  at dollars. 

Now  on  motion  of  G. . . .  H. . . .  ,  plaintiff's  attorney,    ' 
IT  IS  ADJUDGED  that  the  plaintiff  recover  of  the  defend- 
ant   dollars  damages  for  the  withholding  of  the  prem- 
ises described  in  the  complaint  prior  to  the  ....  day  of , 

19. .  ,  when  the  plaintiff's  title  expired,  and   dollars 

costs  of  this  action,  amounting  in  the  whole  to dollars. 

And  as  to  possession  of  said  premises :  It  is  adjudged,  that  the 
defendant  go  without  day. 

By  the  Court: 

0....  P....  ,  Clerk. 


ance    therewith,    but    giving    no  minated   during  the   pendency  of 

judgment   for   damages.    In   case  the  action  the  verdict  and  judg- 

the  payment  be  not  made,  on  proof  ment   must   be   according   to   the 

by  affidavit  of  that  fact  judgment  fact   and    the    plaintiff    recovers 

dismissing   the ,  complaint   should  damages  only.    Minn.  Rev.   Laws 

be  entered.  1905     sec.     4429;     N.    Dak.    Rev. 

2  When    the    plaintiff    shows   a  Codes    sec.    5909;     S.    Dak.    Rev. 

right  to  recover  at  the  time  of  the  Codes  C.  P.   680;    Iowa  Code  sec. 

commencement  of  the  action  but  it  4197;   Cobbey's  Ann.  Stats.  Nebr. 

appears  that  such"  right  has  ter-  sec.  1641. 


Chapter  CXLVII.]  1325  [Forms  2145,  2146. 

2145.  Applic?ition  by  defen4ant  to  purchase  plaintiff's  inter- 

est after  judgment,  where  defendant  has  erected  a 
building  in  part  on  the  land  recovered  (Wis.  Stats. 
1898  sec.  3100a). » 
[Title.] 
To  the Court  of County. 

The  application  of  C ....  D ,  the  defendant  above  named,. , 

respectfully  shows  [set  forth  proceedings  and  verdict  in  the  ac- 
tion us  in  Form  2134  adding  statement  of  rendition  and  entry 
of  judgment] . 

That  your  petitioner  entered  into  possession  of  said  premises 

on  or  about  the  ....  day  of ,  19. .  ,  under  [here  set  forth 

nature  of  title  and  adverse  holding  according  to  the  fact,  so  as 
to  show  that  the  case  comes  within  sec.  3100a,  substantially  in 
the  manner  set  forth  in  Form  2134,  adding  statement  of  the 
erection  of  the  iuilding  in  part  upon  the  premises,  its  value  and^ 
the  fact  that  it  cannot  he  moved  without  serious  injury] . 

Your  petitioner  further  states  that  he  desires  to  purchase  the 
interest  of  plaintiff  in  said  land,  and  he  therefore  prays  that 
an  issue  between  the  parties  be  made  up  and  tried  as  provided 
by  law,  that  this  court  fix  the  amount  of  the  bond  to  be  given 
by  petitioner  to  stay  the  execution  of  said  judgment  pending  th& 
trial  of  such  issue,  that  petitioner  be  granted  the  right  to  pay 
any  judgment  entered  upon  the  verdict  to  be  rendered  upon  the 
trial  of  said  issue  and  acquire  the  estate  of  the  plaintiff  in  said  , 
jiremises,  and  for  such  further  relief  as  may  be  just. 

C...  D.... 

[Add  verification,  also  give  notice  of  motion  substantially  as 
in  Form  2135  with  proper  changes  to  show  object  of  motion.] 

2146.  Order  thereon  fixing  bond  and  providing  for  making  up 

of  issue  (Wis.  Stats.  1898  sec.  3100b). 
[Title.] 

The  application  of  the  defendant  C . . . .  D for  an  order 

making  up  an  issue  in  this  action  under  section  3100a  Wis. 
Stats.  1898,  coming  on  to  be  heard  before  the  court,  on  the  rec- 
ord and  proceedings  in  the  action  and  the  verified  application 

of  said  defendant,  on  this  ....  day  of ,  19 . .  ,  at , 

and  due  notice  of  such  application  having  been  served;  *  after 

hearing  J K. . . .  ,  Esq.,  for  defendant  and  G H. . . .  , 

Esq.,  for  the  plaintiff, 

s  This  and  the  following  forms  to  the  section  reference  is  made- 
are  prepared  for  use  under  Wis.  to   Head   v.  Amoslceag  Mfg.   Co., 
Stats.  1898  sec.  3100o.    This  is  a  113  TJ.  S.  9,  as  tending  to  sustain- 
new  statute  and  its  constitution-  the  law. 
ality  has  heen  doubted.    In  a  note 
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IT  IS  ORDERED,  that  the  said  defendant,  within days 

from  this  date,  execute  and  file  with  the  clerk  of  this  court  a 
bond  in  the  sum  of dollars,  with  two  sufficient  sure- 
ties to  be  approved  by  the  court,  conditioned  that  the  said  de- 
fendant will  abide  by,  perform  and  pay  such  judgment  as  may 
be  rendered  upon  the  issue  to  be  made  up  in  this  action  upon 
said  application,  or  such  judgment  as  may  have  been  entered 
in  the  original  action  as  the  event  may  require,  including  the 
value  of  the  use  of  the  premises  after  the  original  judgment ; 

And  it  is  further  ordered  that  upon  the  filing  and  approval 
of  such  bond  an  issue  be  made  up  between  the  parties  in  which 
the  said  defendant  shall  be  the  plaintiff  and  the  ejectment 
plaintiff  shall  be  defendant,  and  that  such  issue  stand  for  trial 
by  the  jury  at  the  present  [or,  next]  term  of  this  court,  and 
that  the  enforcement  of  such  original  judgment  be  stayed,  ex- 
cept the  collection  of  costs,  until  the  trial  and  determination 
of  the  issue  so  made  up. 

2147.    Bond  required  by  last  preceding  order  (Wis.  Stats.  1898 
sec.  3100b). 

[Title.] 

KNOW  ALL  MEN,  etc.  [follow  Form  98,  inserting  name  of 
plaintiff  instead  of  infant  up  to  and  including  the  date,  and 
continue  with  conditions  as  follows]  : 

Whereas,  the  above-named  plaintiff  on  the day  of , 

19. .  ,  obtained  judgment  in  this  court  in  an  action  of  ejectment 
against  the  defendant  for  the  recovery  of  the  following  de- 
scribed premises  [describe  lands]  and  for  the  sum  of 

dollars  damages  and  costs,  and 

Whereas,  the  said  defendant  has  made  application  to  this 
court  for  the  purchase  of  said  lands  under  the  provisions  of  sec.  ■ 
3100a  Wis.  Stats.  1898,  and  upon  the  hearing  of  said  applica- 
tion the  court  having  ordered  the  giving  of  a  bond,  with  two 
sufficient  sureties  to  be  approved  by  the  court,  conditioned  as 
provided  by  section  31006  of  the  said  statutes ; 

NOW  THEREFORE  the  condition  of  this  obligation  is  such 

that  if  the  said  C D shall  abide  by,  perform  and  pay 

such  judgment  as  may  be  rendered  upon  the  issue  made  upon 
his  said  application,  or  such  judgment  as  may  have  been  entered 
in  the  original  action  as  the  event  may  require,  including  the 
value  of  the  use  of  the  said  premises  after  the  original  judgment, 
then  this  obligation  to  be  void;  otherwise  of  force. 

C...   D....    [Seal] 

In  presence  of  W X [Seal] 

[two  witnesses.]  Y....    Z [Seal] 

[Acknowledgment  and  approval  as  in  Form  98.] 
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2148.    Order  makings  up  issues  on  foregoing  application  (Wis. 

Stats.  1898  sec.  3100a). 
[Title.] 

[Proceed  as  in  last  preceding  form  to  the  *  and  continuing]  i 
and  this  court  having  ordered  the  giving  of  a  bond  executed  by 
the  defendant,  with  sureties,  as  required  by  law,  and  the  said 
bond  having  been  executed  and  filed  in  accordance  with  said 
order  and  approved  by  this  court;  and  it  appearing  that  the 
said  verified  application  satisfies  the  requirements  of  section 
3100a  Wis.  Stats.  1898,  and  requires  the  making  up  of  an  issue 
as  required  by  said  section;  the  court  having  heard  the  parties 
and  being  now  fully  advised, 

IT  IS  ORDEEED  that  the  following  issues  be  made  up  and 
tried  between  the  parties  at  the  present  [or,  next]  term  of  this 
court  [here  state  questions  in  form  of  a  special  verdict  which 
if  answered  affirmatively  will  bring  case  within  sec.  3100a;  also 
the  questions  required  by  sec.  3100c]. 

By  the  Court: 

0....  P ,  Judge. 


CHAPTER  CXLVIII. 


ORDERS  OR  JUDGMENTS  AFTER  TRIAL. 


2149.  Order   sustaining  demurrer. 

2150.  Order  overruling  demurrer. 

2151.  Order    sustaining    demurrer 

In  paft,  and  overruling  it 
in  part 

2152.  Judgment  for  plaintifE  after 

order  overruling  demur- 
rer. 

2153.  Judgment      for     defendant, 

after  order  sustaining  de- 
murrer. 

2154.  Judgment  of  non-suit. 

2155.  Judgment  on  general  verdict. 

2156.  The    same,    where    offiei*    of 

judgment  is  not  accepted 
and  plaintiff's  recovery  is 
less  than  amount  offered. 

2157.  Judgment    in    favor    of    all 

the  plaintiffs,  against  a 
part  of  the  defendants. 

2158.  Judgment  in  favor  of  a  part 

of  the  plaintiffs,  against 
all  the  defendants. 

2159.  Judgment  in  favor  of  a  part 

of  the  plaintiffs,  against 
a  part  of  the  defendants. 

2160.  judgment    after    stipulation 

reducing  verdict 

2161.  Judgment  on  verdict  subject 

to  opinion  of  the  court. 

2162.  Judgment  on  special  verdict. 

2163.  Judgment    after   verdict    on 

issue  of  fact  as  to  some 
defendants,  others  having 


made  default,  and  a  ref- 
erence haying  been  had  as 
to  then).. 

2164.  Judgment  on  trial  of  issues 

of  fact  by  the  court 

2165.  The  same,  where  a  reference 

has  been  had  after  trial 
and  before  final  judgrnent. 

2166.  Judgment  upon   trial   as   to- 

one  defendant,  and  default 
as  to  another  defendant. 

2167.  The  same,  where  tjiere  are 

defendants  not  answering, 
as  to  ■vsrhoin  proof  of  facts 
is  necessary,  and  is  taken 
by  the  court  without  ref- 
erence. 

2168.  Judgment  where  part  of  the- 

issues  were  tried  with  a 
jury,  and  a  part  without,, 
and  questions  of  law  were 
reserved. 

2169.  Judgment  on"  report  of  ref- 

eree, for  plaintiff. 

2170.  The  same,  for  defendant. 

2171.  Judgment  where  an  issue  of 

fact  as  to  one  defendant 
has  been  tried  by  a  ref- 
eree, and  a  reference  had 
on  default  of  other  de- 
fendants, and  exceptions 
have  been  taken  to  the- 
report 


2149.    Order  sustaining  demurrer. 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  been  brought  to  trial  on  the  issue  of  law 
joined  herein,  after  hearing  G H. . . .  in  support  of  the  de- 
murrer, and  J. . . .  K. . . .  [or,  no  one  appearing]  in  opposition: 
ORDERED,  that  said  demurrer  be  sustained,  and  that  defend- 
ant [or,  plaintifC]  have  judgment  thereon ;  but  with  leave  to  the 
plaintiff  [or,  defendant]  to  amend  the  complaint   [or,  answer, 

or,  reply]  within  twenty  days,  on  payment  of dollars 

costs.  By  the  Court : 

0....  P....  .Judge. 
1828 
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2150.  Order  overruling  demurrer. 

[Title.]                                                        [Caption  as  in  Form  7.] 
This  action  having  been  brought  to  trial  on  the  issue  of  law 
joined  herein,  after  hearing  G H in  support  of  the  de- 
murrer, and  J K [or,  no  one  appearing]  in  opposition: 

ORDERED,  that  said  demurrer  *  be  overruled,  and  that  plaint- 
iff [or,  defendant]   have  judgment  thereon;  but  with  leave  to 
;   the  defendant  [or,  plaintiff]  to  withdraw  his  demurrer  [and  put 
in  an  answer,  or,  a  reply]  within  twenty  days,  on  payment  of 

doUars  costs. 

By  the  Court: 

0....  P....  ,  Judge. 

2151.  Order  sustaining  demurrer  in  part,  and  overruling  it 

in  part. 

[As  in  last  previous  form  to  the  *,  and  continue] :  to  the  first 
cause  of  action  set  forth  in  the  complaint  be  sustained ;  and  that 
the  defendant  have  judgment,  thereon ;  and  tiiat  the  demurrer  to 
the  second  cause  of  action  be  overruled;  and  that  the  plaintiff 
have  judgment  thereon,  but  with  leave  to  the  plaintiff  to  serve 

an  amended  complaint  within days,  and  to  the  defendant 

to  withdraw  his  demurrer  to  the  second  cause  of  action,  and  to 
answer  the  same  [add  direction  as  to  costs] . 

2152.  Judgment  for  plaintiff  after  order  overruling  demurrer. 

[Title.]  [Caption  as  in  Form  7.] 
The  order  of  the  court  overruling  the  demurrer  to  the  com- 
plaint herein  and  ordering  judgment  in  favor  of  the  plaintiff 
in  this  cause  upon  the  said  demurrer,  with  the  usual  leave  to 
'  defendant  to  answer,  having  been  served  on  the  defendant's  at- 
torney on  the day  of ,  19 . .  ,  and  the  defendant  not 

having  elected  to  answer;  and  the  plaintiff's  damages  having 
been  ascertained  by  reference  [or,  having  been  assessed  by  a  jury 
under  the  direction  of  the  court,  or  by  the  court,  assessment  by 
jury  having  been  waived] ; 

Now  on  motion  of  G H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED,  that  the  plaintiff  recover  of  the  defend- 
ant   doUars,  with doUars  costs  of  the  action, 

making  together doUars  [or  state  special  relief  as  in 

following  chapter].^ 

By  the  Court: 
84  0 P ,  Judge. 
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2153.  Judgment  for  defendant,   after  order  sustaining  de- 

murrer. 

[Title.]  [Caption  as  in  Form  7.]' 

An  order  having  been  entered  in  this  action,  on  the day 

of    ,   19 . .  ,  sustaining  the  demurrer  to  the  complaint 

herein  and  giving  the  said  plaintiffs  leave  to  amend  their  com- 
plaint herein  within  twenty  days  after  service  of  such  order  upon 
their  attorneys,  and  giving  the  said  defendants  twenty  days  after 
service  of  such  amended  complaint  upon  their  attorneys,  to  de- 
mur or  answer  to  said  amended  complaint,  and  directing  that  if 
the  said  plaintiffs  should  fail,  within  that  time,  to  amend  their 
said  complaint,  that  the  same  be  dismissed,  and  judgment  entered 
herein,  in  favor  of  the  defendants  herein;  and  a  copy  of  said 
■order  having  been  served  on  said  attorneys,  on  the  ....  day  of 

,  19 . .  ,  and  more  than  twenty  days  having  elapsed  since 

such  service,  and  the  said  plaintiffs  having  failed  to  amend  their 
said  complaint,  as  by  said  order  allowed: 

Now,  on  motion  of  J K ,  attorney  for  the  said  de- 
fendants, 

IT  IS  ORDERED  AND  ADJUDGED,  that  the  complaint 
herein  be,  and  the  same  is  hereby  dismissed,  and  that  the  defend- 
ants have  and  recover  their  costs  of  the  said  plaintiffs  taxed  at 

doUars. 

By  the  Court: 

0 P ,  Judge. 

2154.  Judgment  of  nonsuit. 

[Title.]  [Caption  as  in  Form  7.] 

This  action  being  a,t  issue  and  having  been  tried  before  the, 
court  and  a  jury  and  the  allegations  and  proofs  on  the  part  of 
the  plaintiff  having  been  heard  and  considered,  and  said  judge 
having  directed  the  complaint  to  be  dismissed,  and  judgment  of 

nonsuit  rendered  for  defendant;   now,   on  motion  of  M 

N ,  f  or  said  def  i&ndant : 

IT  IS  ADJUDiGED,  that  the  complaint  be  dismissed  and  that 

defendant  recover  of  the  plaintiff dollars,  his  costs  and 

disbursements  of  this  action. 

By  the  Court: 

0....  P....,  Clerk. 

2155.  Judgment  on  general  verdict. 

[Title.]  [Caption  as  in  Form  7.] 

This  action  being  at  issue  and  having  been  brought  on  for  trial 

before  the  court  and  a  jury,  and  *  the  issues  having  been  tried, 
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**  and  a  general  verdict  for  the  plaintiff  [or,  defendants]  having 

been  duly  rendered  on  the day  of ,  19. .  ,  *** 

Now,  on  motion  of  G H ,  for  said , 

IT  IS  ADJUDGED,  that  said  plaintiffs  recover  of  said  de- 
fendants   dollars  fonnd  by  the  jury,  with dol- 
lars costs  [or,  that  the  defendants  hav€  judgment  against  the 

plaintiff,  upon  the  issues  in  this  action,  for  the  sum  of 

dollars]    [or,  state  special  relief  as  in  the  appropriate  form  in 
the  following  chapter]. 

By  the  Court: 

0....  P....,  Clerk. 

2156.    The  same,  where  offer  of  judgment  is  not  accepted  and 
plaintiff's  recovery  is  less  than  amount  offered.^ 

[Recital  of  proceedings,  trial  and  verdict  as  in  last  preceding 
form  and  continuing]  :  and  it  appearing  that  the  defendant  be- 
fore trial  offered,  in  writing,  to  allow  the  plaintiff  to  take  judg- 
ment against  him  for  the  sum  of dollars  [or,  for  the  re- 
covery of,  specify  the  offer  made]  which  offer  was  not  accepted 
by  the  plaintiff,  and  the  plaintiff  not  obtaining  a  more  favorable 
judgment  than  so  offered, 

Now  on  motion  of  G H ,  attorney  fpr  the  plaintiff, 

IT  IS  ADJUDGED  that  the  plaintiff  recover  of  the  defend- 
ant the  sum  of ....  dollars  his  damages  so  found  and  tha^ 

the  defendant  recover  of  thje  plaintiff dollars,  his  costs 

from  the  time  of  said  offer,  to  be  deducted  from  the  plaintiff's 
said  recovery  leaving  a  residue  of dollars  due  the  plaint- 
iff for  which  he  shall  have  execution. 

By  the  Court: 

0 P ,  Clerk. 

2157.    Judgment  in  favor  of  all  the  plaintiffs,  against  a  part 
of  the  defendants. 

[As  in  Form  2155  to  the  **,  continuing]  :  and  a  verdict  hav- 
ing been  rendered  in  favpr  of  all  ^he  plaintiffs  against  the  de- 
fendants [naming  the  unsuccessful  defendants],  and  in  favor  of 
the  defendant  [naming  successful  defendant],  against  all  the 
plaintiffs : 

Now,  on  motion  of  G H ,  for  the  plaintiffs, 

iWls.    Stats.    1898    sec.    2789;  sec.    472;    Iowa   Code    sec.    3819; 

Minn.  Rev.  Laws  1905  sees.  4:|.?6,  Cobbey's   4-i°-    Stats.   Nebr.    sec. 

4197;    N.   Dak.   Rev.   Codes   5639-  1575. 
5642;    S.   Dalt.   Rev.   Codes   C.   P. 
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IT  IS  ADJUDGED  that  the  said  plaintiffs  recover  of  the  de- 
fendants [naming  them]   dollars,  found  by  the  jury,. 

■with dollars  costs  of  action,  making  together 

dollars  [or,  state  special  relief  as  in  appropriate  form  in  follow- 
ing chapter]. 

And  on  motion  of  J. . . .  K. . . .  ,  for  the  defendants,  it  is  fur- 
ther adjudged  that  the  complaint  be  dismissed  on  the  merits  of 
the  action,  as  against  the  defendant  [naming  him],  and  that  he 
recover  of  all  the  plaintiffs dollars  costs  of  the  action. 

2158.  Judgment  in  favor  of  a  part  of  the  plaintiffs,  against  all 

the  defendants. 

•  '\As  in  Form  2155  to  the  **,  continuing] :  and  a  verdict  hav- 
ing been  rendered  in  favor  of  the  plaintiffs  [naming  the  success- 
ful plaintiffs],  against  all  the  defendants,  and  in  favor  of  the 
said  defendants  against  the  plaintiff  [naming  the  unsuccessful 
plaintiff] : 

Now,  on  motion  of  G. . . .  H. .  ,  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  said  plaintiffs  [naming  them],. 

recover  of  all  the  defendants dollars,  found  by  the  jury, 

with    dollars   costs   of   the   action,   making  together- 

dollars  [or,  state- special  relief  as  in  appropriate  form 

in  following  chapter]. 

And  it  is  further  adjudged,  on  motion  of  J. . . .  K ,  for 

the  defendants,  that  as  to  the  plaintiff  [naming  him],  the  com- 
plaint be  dismissed  upon  the  merits  of  the  action,  and  that  the- 

defendants  recover  of  the  said  plaintiff doUars,  costs 

of  the  action. 

2159.  Judgment  in  favor  of  a  part  of  the  plaintiffs,  against  a 

part  of  the  defendants. 

[As  in  Form  2155  to  the  **,  continuing] :  and  a  verdict  hav- 
ing been  rendered  in  favor  of  the  plaintiffs  [naming  the  success- 
ful plaintiffs],  against  the  defendants  [naming  them],  and 
against  the  plaintiff  [naming  the  unsuccessful  plaintiff],  in  fa- 
vor of  all  the  defendants,  and  in  favor  of  the  defendant  [nam- 
ing him],  against  all  the  plaintiffs: 

Now,  on  motion  of  G H. . . .  ,  for  the  plaintiffs, 

IT  IS  ADJUDGED  that  the  said  plaintiffs   [naming  them],. 

recover  of  the  defendants    [naming  them] ,    dollars, 

found  by  the  jury,  with dollars  costs  of  the  action, 

making  together .dollars  [or,  state  special  relief  as  in  ap^- 

propriate  form  in  following  chapter]. 
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And  it  is  further  adjudged,  that  as  to  the  said  plaintiff  [nam- 
ing him] ,  the  complaint  be  dismissed  upon  the  merits  of  the  ac- 
tion, as  against  all  the  defendants,  and  that  they  recover  of  the 
said  [naming  Mm] , dollars  costs  of  the  action. 

And  it  is  further  adjudged,  that  the  complaint  be  dismissed 
on  the  merits  of  the  action,  as  against  the  defendant  [naming 

him] ,  and  that  he  recover  of  aU  the  plaintiffs dollars, 

costs  of  the  action. 

2160.  Judgment  after  stipulation  reducing  verdict. 

[As  in  Form  2155,  inserting  at  ***]  :  and  the  plaintiffs  hav- 
ing stipulated  to  deduct  from  the  said  verdict  the  sum  of 

dollars,  with  interest  thereon,  as  provided  in  the  order  entered 
herein  the day  of ,  19 . .  • 

2161.  Judgment  on  verdict  subject  to  opinion  of  the  court. 

[As  in  Form  2155  to  the  **  continuing]  :  and  a  verdict  having 
been  taken  for  the  plaintiff  subject  to  the  opinion  of  the  court 
and  judgment  having  been  ordered  in  favor  of  the  plaintiff  [or, 
defendant] ,  after  argument  of  the  question  of  law : 

Now  on  motion  of  G H for  the  plaintiff,  after  hear- 
ing J K for  the  defendant, 

IT  IS  ADJUDGED,  etc.  [as  in  other  forms], 

2162.  Jud|[ment  on  special  verdict. 

[As  in  Form  2155  to  the  **  and  continuing] :  and  a  special  ver- 
dict having" been  duly  rendered  on  the  ....  day  of ,  19. .  , 

as  follows  [here  insert  special  verdict  at  length] . 

Now  on  motion  of  G. . . .  H ,  for  the  plaintiff, 

IT  IS  ADJUDGED,  etc.  [as  in  other  forms]. 

2163.  Judgment  after  verdict  on  issue  of  fact  as  to  some  de- 

fendants, others  having  made  default,  and  a  reference 
having  been  had  as  to  them. 

[Title.]  [Caption  as  in  Form  7.] 

This  cause  having  been  brought  on  for  hearing  upon  the  ver- 
dict of  the  jury  rendered  upon  the  issues  of  fact  made  and  set- 
titled  in  this  action,  and  submitted  to  said  jury,  and  proof  having 
been  made  and  filed  of  the  service  of  the  summons  in  this  action 
upon  all  the  defendants,  more  than  twenty  days  since,  and  per- 
sonally on  all  [except  the  unknown  owners,  and  the  defendant 

W. . . .  V ,  who  is  an  absentee,  who  have  all  been  served  by 

publication,  pursuant  to  an  order  heretofore  made  herein],  and 
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that  no  demurrer  or  answer  has  been  put  in  on  behalf  of  any 

defendant,  except  the  defendant  W....  X [and  also  the 

defendant  T. .- . .  Z ,  who  is  an  infant,  and  has  put  in  th& 

usual  general  answer  by  his  guardian  ad  litem,  not  controvert- 
ing any  material  allegation  in  the  complaint] ,  and  that  the  com- 
plaiiit,  and  due  notice  of  the  pendency  of  this  action,  were  filed 

on  the day  of y  19 . .  ,  in  the  of6ee  of  the of 

the  county  of  ......     And  on  reading  and  filing  said  proofs, 

and  on  the  pleadings  and  proceedings  in  this  action,  including 

said  verdict,  together  with  the  report  of  E. . . .  F ,  referee 

herein,  appointed  by  an  order  of  the  court,  bearing  date  on  the 
day  of ,  19. .  ,  whereby  it  appears  [etc.,  briefly  stat- 
ing conclusion  of  referee] ; 

IT  IS  ADJUDGED  [continuing  as  in  other  forms]. 

2164.  Judgment  %n  trial  of  issues  of  fact  by  the  court. 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  been  brought  to  a  trial  by  the  court  [trial 
by  Diiry  having  been  duly  waived],  and  the  court  having  made 
and  filed  its  findings  of  fact  and  conclusions  of  law  therein  and 
directed  judgment  for  the  plaintiff  [or,  defendant] ; 

Now  on  motion  of  G H ,  attorney  for  said ; 

IT  IS  ADJUDGED,  etc.  [as  in  other  forms]. 

2165.  The  same!,  where  a  reference  has  been  had  after  trial 

and  before  final  judgment. 

[Title  of  the  cause.]                                ^[Caption  as  in  Form  /.] 
The  issues  in  this  cause  having  been  tried  by  the  court  without 
a  jury  and  the  court  having  made  its  findings  of  fact  and  con- 
clusions of  law  herein  bearing  date ,  19 . .  ,  and  filed  on 

the day  of ,  19 . .  ,  and  an  order  of  reference  hav- 
ing been  made  thereon  on  the day  of ,  19 . .  ,  rief  er- 
ring it  to  E. . . .  F ,  Esq.,  to  [state  purpose  of  reference], 

and  the  report  of  said  referee  bearing  date ,  19  •  •  j  having 

been  made  and  filed,  by  which  it  appears  [briefly  stating  conclu- 
sions of  report]  ; 

Now,  therefore,  on  due  proof  [that  the  complaint  and  notice 

of  the  pendency  of  this  action  was  filed  on  the   day  of 

,  19 . .  ,  in  the  office  of  the  clerk  of  the  county  of , 

and]  of  the  service  of  due  notice  of  hearing  of  cause  on  all  the 

defendants,  and  on  motion  of  G H for  the  plaintiff, 

and  after  hearing  J K for  the  defendant,  no  one  else 

appearing  for  any  defendant, 

IT  IS  ADJUDGED,  etc.  [stating  relief  as  in  other  forms] . 
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2166.  Judgment  upon  trial  as  to  one  defendant,  and  default 

as  to  another  defendant. 

[Title.]  [Gaptiofl  as  in  Form  7.] 

This  action  having  been  brought  to  trial  at  a  special  term  of 

this  court  upon  the  issues  joined  upon  the  complaint  and  the 

answer  of  the  defendant  W. . . .    X ,  and  the  defendant 

T_. . . .  Z having  been  duly  served  with  the  summons  and 

complaint,  and  having  appeared  by  Q. ...  R. ....  his  attorney, 

.  his  time  to  answer  having  expired/  but  no  answer  from  him 

having  been  received,  and  a  trial  having  been  had,  and  testimony 

having  been  taken,  and  counsel  for  the  respective  parties  having 

been  heard,  and  the  court  having  made  and  filed  its  findings  of 

fact  and  conclusions  of  law  directing  judgment  for  the  plaintiff ; 

Now,  on  motion  of  G. . .  ^  S. . . .  ,  plaintiff's  attorney, 

IT  IS  ADJUDGED,  etc.  [stating  relief  as  in  other  forms] . 

2167.  The  same,  where  there  are  defendants  not  answering, 

as  to  whom  proof  of  facts  is  necessary,  and  is  taken 
by  the  court  without  reference. 

[Title.]  [Caption  as  in  Form  7.] 

This  cause  having  been  brought  on  for  hearing  and  trial  on 

the  issues  of  fact  joined  by  the  answer  of  the  defendant,  Y. . . . 

Z ,  and  the  court  having  made  and  filed  its  findings  of  fact 

and  concHisions  of  law  [or,  the  jury  having  returned  its  verdict 
upon  the  said  issues  of  fact  for  the  plaintiff]  and  due  proof  be- 
ing made  of  the  filing  of  the  complaint  and  of  the  notice  of  the 

pendency  of  this  action,  on  the day  of ,  19 . .  ,  in  the 

office  of  the of  the  county  of ,  [where  the  mortgaged 

premises  are  situated],  and  of  service  of  the  summons  in  this 
action  more  than  twenty  days  since  on  all  the  defendants  per- 
sonally [except,  etc.,  as  in  Form  2163],  and  that  no  demurrer  or 
answer  has  been  put  in  on  behalf  of  any  of  the  defendaaits,  ex- 
cept the  said  defendant  Y. . . .  Z. . . .  ,  and  except  also  the  infant 

defendant  W X ,  who  has  put  in  the  usual  general 

answer  by  his  guardian  ad  litem]  [continuing  as  in  other  forms]. 

2168.  Judgment  where  part  of  the  issues  were  tried  with  a 
jury,  and  a  part  without,  and  questions  of  law  were 
reserved. 

[Title.]  [Caption  as  in  Form  7.] 

This  case  having  been  tried  before  the  court  and  a  jury  as 
to  certain  issues  and  a  verdict  thereon  rendered,  and  by  the 
court  without  a  jury  as  to  the  residue,  and  the  court  having 
made  and  filed  its  findings  of  fact  and  conclusions  of  law  thereon ; 
Now,  on  motion  of  G. . . .  H. . . .  for  the  defendants,, 
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IT  IS  ORDERED  AND  ADJUDGED  that  the  complaint  be, 
and  the  same  is  hereby  dismissed  [or  state  relief  as  in  other 
forms] . 

2169.  Judgment  on  report  of  referee,  for  plaintiff. 

[Title.]  [Caption  as  in  Form  7.] 

This  cause  having  been  referred  to  R. . , .  F. . . .  ,  Esq.,  to  hear 
and  determine  the  same,  and  his  report  having  been  filed,  whereby  ^ 
he  finds  *  to  be  due  from  the  defendants  to  the  plaintiffs  the 

sum  of dollars ;  and  the  said  report  and  findings  having 

been  duly  confirmed  by  the  court; 

Now,  on  motion  of  G H. . . .  ,  plaintiffs'  attorney, 

IT  IS  ADJUDGED  that  the  plaintiffs  do  recover  of  the  de- 
fendants the  said  sum,  with dollars  costs  atid  disburse- 
ments, amounting  in  the  whole  to  the  sum  of dollars 

[or,  state  special  relief  as  in  appropriate  form  in  following  chap- 
ter] . 

2170.  The  saine,  for  defendant. 

[As  above  io  the  *,  continuing]  :  for  the  defendants ;  and  said 
report  and  findings  having  been  duly  confirmed  by  the  court ;  ^ 

Now,  on  motion  of  M N ,  attorney  for  defendants, 

IT  IS  ADJUDGED  that  the  complaint  herein  be  dismissed  on 
the  merits  of  the  action;  and  that  the  defendants  recover  of  the 
plaintiff dollars  costs. 

2171.  Judgment  where  an  issue  of  fact  as  to  one  defendant 

has  been  tried  by  a  referee,  and  a  reference  had  on 
default  of  other  defendants,  and  exceptions  have  been 
taken  to  the  report. 

[Title.]  [Ca,ption  as  in  Form  7.] 
This  cause  having  been  brought  on  for  hearing,  upon  the  plead- 
ings and  proceedings  therein,  including  the  report  of  R. . . . 
F ,  the  referee  to  whom  the  issues  of  fact  joined  by  the  an- 
swer of  W X....  were  referred,  to  hear  and  determine; 

and,  also  [the  report  of  S F ],  to  whom  it  was  referred, 

to  compute  the  amount  due  to  the  plaintiff  upon  the  bond  and 
mortgage  mentioned  in  the  complaint  [and  if  there  are  infant 
defendants  having  answered  generally,  or,  absentee' defendants, 
add,  and  to  take  proof  of  the  facts  and  circumstances  stated  in 
the  complaint,  and  examine  the  plaintiff  or  his  agent  on  oath  as 
to  any  payments  made,  and  which  ought  to  be  credited  on  said 
bond  and  mortgage] ,  which  report  was  filed  on  the  ....  day  of 

,  19..    [and,  also,  upon  the  exceptions  to  said  report, 

made   and  filed  thereto   on  behalf   of  the   defendant   W...., 
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X. . . .] ;  and  due  proof  having  been  made  by  affidavit  of  G i 

H. . . .   [of  the  filing  of  the  complaint,  and  notice  of  lis  pendens 

in  the  office  of  the  clerk  of  the  county  of ,  on  the 

■day  of ,  19 . .  ,  and]  of  the  service  of  summons  in  this  ac- 
tion on  aU  the  defendants,  more  than  twenty  days  since;  and 
that  no  demurrer  or  answer  has  been  put  in  on  behalf  of  any 

of  the  defendants,  except  the  defendant  W X ,  the  issue 

joined  on  which  was  referred  as  aforesaid,  which  affidavit  of 
G. . . .  H. . . .  has  been  filed; 

Now,  therefore,  on  the  coming  in  of  said  report  [with  the  ex- 
ceptions thereto],  and  after  hearing  counsel  for  the  respective 
parties,  on  motion  of  G. . . .  H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  said  report  of  the  said  referee  be, 
and  the  same  hereby  is,  in  all  things,  confirmed  [and  that  the 
said  exceptions  be  overruled  and  disallowed,  or,  where  any  ex- 
ceptions are  sustained,  say,  that  the  first  and  third  of  said  excep- 
tions be,  and  the  same  hereby  are  overruled,  and  the  second 
■exception  is  allowed;  and  that  said  report  is  modified  accord- 
ingly, by  reversing  the  finding  of  said  referee  on  the  matter  so 
excepted  to  in  the  second  exception,  and  disallowing,  etc.,  stating 
the  modification;  and  that  said  report,  as  so  modified,  hereby  is 
confirmed] . 

And  it  is  further  adjudged  [etc.,  as  in  appropriate  forms  in 
following  chapter}. 


CHAPTER  OXLIX. 

JUDGMENTS  IN  VARIOUS  SPECIAL  GASES. 


2172.  In  action  to  recoTer  forfeit- 

ure, where  Informer  joins 
state  as  plaintiff  and  is 
tentltled  to  portion  of  re- 
covery   (Wisconsin). 

2173.  Judgment    of    forfeiture   of 

goods    (Wisconsin). 

2174.  In    action    for    double    or 

treble  damages. 

2175.  Judgment  in  action  in  the 

ilature  of  scire  facias. 

2176.  Outline  judgment  of  i>erpet- 

ual  Injunction. 

2177.  Perpetual  injunction  against 

construction  of  a  street 
railroad. 

2178.  Enjoining  shows  on  Sunday. 

2179.  Enjoining    use    of    premises 

as  a  slaughter-house. 

2180.  Judgment   abating   nuisance 

and  for  damages,  in  action 
at  law   (Wisconsin). 

2181.  Enjoining   the   collection   of 

a  judgment. 
2181.  Enjoining     intimidation     of 
employees  or  picketing  by 
labor   organizations. 

2183.  Order    of    interpleader    and 

reference  in  equity. 

2184.  Setting  aside  conveyance  as 

fraudulent  and  giving 
leave  to  proceed  in  execu- 
tion. 

2185.  Avoiding  sale  and  voluntary 

assignment,  and  directing 
transfer  to  receiver. 

2186.  The  same,  directing  sale  by 

the  sheriff. 

2187.  Provision  setting  off  costs  of 

defendant  against  the 
plaintiff's  judgment. 

2188.  Declaring  gift  void. 

2189.  Judgment     rescinding     con- 

veyance by  parent  to  son 


2190. 
2191. 


2192, 
2193. 


,2,194. 
2195. 


2196. 

2197. 
21»8. 
2199. 

2200. 
2201. 

2202, 


in  considei'ation  of  sup- 
port.   - 

Setting  aside  deed  obtained 
by  fraud. 

Judgment  for  specific  per- 
formance of  land  contract 
against  vendor,  short 
form. 

•the  same,  another  form. 

Interlocutory  judgment  de- 
nying specific  perform- 
ance, but  retaining  action 
for  recovery  of  damages 
(Wisconsin). 

The  same,  against  purchaser. 

JudgihSht  allowing  plaint- 
iff to  redeem,  ordinary 
form. 

Another  form,  apportioning 

.  redemption  moneys  be- 
tween sdVeral  defendants 
and  allowing  taxes  paid. 

Affidavit  by  defendant,  of 
non-payment  of  redemp- 
tion money. 

Pinal  order  of  dismissal  be- 
cause of  non-payment  of 
redemption  moneys. 

Judgment  of  strict  foreclos- 
ure against  junior  incum- 
brancer who  was  not  a 
party  to  original  foreclos- 
ure action. 

Judgment  quieting  title  to 
lands    (Wisconsin) . 

Judgment  in  trespass  for 
cutting  timber,  where  de- 
fendant claims  cutting 
was  by  mistake  but  the 
jury  negative  such  claim 
(Wisconsin). 

The  same,  where  jury  find 
mistake  but  the  offer  of 
judgment  was  insufficient 
(Wisconsin). 
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2203.  The  same,  where  jury  find 

mistake  and  the  offer  of 
judgment  was  sufficient 
(Wisconsin). 

2204.  :rudgment    for    plaintiff    in 

action  by  tax  title  claim- 
ant to  bar  original  owners 
(Wisconsin). 

2205.  Judgment   for   defendant   in 

action  by  tax  title,  claim- 
ant  (Wisconsin ) . 

2206.  Judgment  in  action  to  fore- 

close tax  certificate  (Wis- 
consin) . 

2207.  Judgment  of  ouster  from  of- 

fice, in  quo  warranto  ac- 
tion brought  by  rival 
claimant   (Wisconsin). 

2208.  Judgment  in  favor  of  incum- 

bent, in  same  action. 

2209.  Judgment   ousting   individu- 

als from  the  exercise  of 
usurped  corporate  powers, 
in  action  of  gUO  warranto 
brought  on  information 
of  attorney  general  (Wis- 
consin) . 

2210.  Judgment  ousting  public  of- 

ficer and  forfeiting  his  of- 
fice. 

2211.  The  same,  for  usurpation  of 

office. 

2212.  Judgment  annulling  corpor- 

ation for  violation  of  its 
charter     (Wisconsin). 

2213.  Judgment    of    absolute     di- 

vorce in  wife's  favor. 

2214.  Judgment    of    divorce    with 

final  division  of  property 
instead  of  alimony  (Wis- 
consin). 

2215.  Judgment    of    divorce    from 

bed  and  board. 

2216.  Interlocutory    judgment    of 

limited  divorce  from  bed 
and  board   (Wisconsin). 

2217.  Judgment  dismissing  appeal 

from  justice  court  for 
failure  to  bring  action  to 
trial   (Wisconsin). 

2218.  Judgment    affirming    or    re- 

versing  justice's  judg- 
ment, where  there  is  no 
new  trial    (Wisconsin). 

2219.  Judgment    on    appeal    from 


justice  court  after  trial  de 
novo  (Wisconsin). 

2220.  Order  of  restitution  on  re- 

versal of  a  justice's  judg- 
ment which  has  been  col- 
lected   (Wisconsin). 

2221.  Judgment    on    appeal    from 

county  court  (Wisconsin). 

2222.  Order   dismissing  action  er- 

roneously certified  to  cir- 
cuit court  as  involving 
title  to  land   (Wisconsin). 

2223.  Judgment  pursuant  to  direc- 

tion of  supreme  court, 
after  reversal. 

2224.  Judgment    in    form    against 

several  joint  debtors,  one 
only  being  served  (Wis- 
consin). 

2225.  Judgment  of  foreclosure   of 

mechanic's  lien  (Wiscon- 
sin). 

2226.  Judgment  for   deficiency  6n 

mechanic's  lien  judgment 
(Wisconsin). 

2227.  Interlocutory    judgment   for 

accounting  in  action  for 
dissolution  of  partnership 
(Wisconsin). 

2228.  Final    judgment    of   dissolu- 

tion of  partnership,  and 
closing  up  proceedings. 

2229.  Judgment  of  reformation  of 

a  deed  on  ground  of  mis- 
take. 

2230.  Judgment  correcting  an  ac- 

count stated. 

2231.  Judgment     of     contribution 

between  sureties. 

2232.  Judgment     affirming     judg- 

ment of  county  court  pro- 
bating will    (Wisconsin). 

2233.  Judgment  adopting  advisory 

verdict  of  jury  and  ro- 
ver s  i  n  g  judgment  of 
county  court  refusing  pro- 
bate of  will. 

2234.  Judgment   construing   will. 

2235.  Judgment    establishing    lost 

will. 

2236.  Judgment    against    receiver 

in  his  official  capacity. 

2237.  Judgment  in   action   to  en- 

force lien  on  logs  or  tim- 
ber, after  jury  trial  (Wis- 
consin). 
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In  this  chapter  various  statements  of  relief  suitable  for  inser- 
tion in  judgments  in  special  cases  are  given,  which  may  be  added 
to  that  particular  form  of  recitals  contained  in  the  immediately 
preceding  chapters  which  appropriately  recite  the  previous  pro- 
ceedings in  the  cause. 

5172.  In  action  to  recover  forfeiture,  where  informer  joins 
state  as  plaintiff  and  is  entitled  to  portion  of  recov- 
ery (Wis.  Stats.  1898  sec.  3302). 

[Becite  proceedings,  verdict,  finding  or  report,  etc.,  as  in  im- 
mediately preceding  chapters  continuing] : 

Now  upon  motion  of  G. . . .  H ,  attorney  for  plaintiffs, 

IT  IS  ADJUDGED,  that  the  plaintiffs  have  and  recover  of 

the  said  defendant  the  sum  of  dollars,  and  that  the 

state  of have  one  moiety  [or  other  share,  according  to  the 

-statute]  to  its  own  use,  and  that  the  said  plaintiff  [name  in- 
former] have  the  remaining  moiety  [or  other  share]  thereof  to 
Tiis  own  use,  according  to  the  statute  in  such  case  made  and  pro- 
vided. 

It  is  further  adjudged  that  the  plaintiffs  recover  of  the  de- 
fendant the  costs  of  this  action  taxed  at dollars,  mak- 
ing in  all  the  sum  of dollars,  and  that  if  this  judgment 

■be  not  paid  the  defendant  be  committed  to  the  county  jail  of 
county  there  to  be  imprisoned  for .  days  [imprison- 
ment can  not  exceed  six  months]  or  until  otherwise  discharged 
pursuant  to  law. 

2173.    Judgment  of  forfeiture  of  goods  (Wis.  Stats.  1898  sec. 
3296). 

[Title.] 
This  action  having  been  tried  before  the  court  and  a  jury  at 

the term  of  the court,  19 . .  ,  and  a  verdict  having 

been  duly  rendered  therein  on  the  ....  day  of ,  19 . .  ,  by 

which  it  is  found  that  the  following  described  personal  prop- 
erty, viz.  [describe  same],  is  forfeited  to  the  state  of  Wisconsin, 
the  plaintiff  herein,  and  that  said  plaintiff  is  entitled  to  the  de- 
livery of  said  property  or  the  value  thereof,  and  that  such  value 

is  the  sum  of  dollars ;  and  the  court  having  ordered 

judgment  in  accordance  with  said  verdict. 

Now  upon  motion  of  G. . . .  H. . . .  ,  attorney  for  said  plaintiff, 

IT  IS  ADJUDGED  that  the  said  property  above  described  is 

forfeited  to  the  plaintiff  and  that  said  plaintiff  have  delivery 

of  the  same  or  the  value  thereof  in  case  a  delivery  can  not  be  had, 

to-wit,  the  sum  of dollars,  with  the  costs  and  disburse- 
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ments  of  this  action  taxed  at dollars  making  in  all  the 

-  sum  of dollars. 

2174.  In  action  for  double  or  treble  damages. 

[Recite  proceedings,  verdict,  etc.,  as  in  immediately  preceding, 
chapters,  continuing]  :  therefore; 

IT  IS  ADJUDGED,  that  the  plaintiff  recover  of  said  defend- 
ant double  [or,  treble]  the  amount  of  the  damages  so  as  afore- 
said found  by  said  jury,  together  with dollars,  his  costs- 

of  this  action,  amounting  in  the  whole  to dollars. 

2175.  Judgment  in  action  in  the  nature  of  scire  facias. 

[Recite  proceedings  as  in  immediately  preceding  chapters,  con- 


And  it  appearing  that  the  action  is  brought  to  continue  the 
action  mentioned  in  the  complaint  herein,  in  the  name  of  the 
above-named  plaintiff,  as  executor  of,  and  in  lieu  and  place  of 

M. . . .  N ,  deceased,  the  former  plaintiff  therein;  and,  also, 

to  obtain  execution,  in  the  name  of  the  plaintiff,  of  the  judgment 
mentioned  in  the  complaint  herein,  according  to  the  force,  form,, 
and  effect  thereof,  and  of  the  recovery  therein,  and  certain  find- 
ings of  fact  and  conclusions  of  law  being  made  by  this  court; 
now  on  motion  of  0 P for  the  plaintiff  herein: 

IT  IS  ADJUDGED,  that  the  said  action  mentioned  in  the 
complaint  herein  be  continued  in  the  name  of  the  plaintiff^ 

A B ,  as  executor  of  the  said  M N ,  deceased; 

and  that  the  said  A B ,  as  executor  as  aforesaid,  have 

execution  of  the  aforesaid  judgment  for  the  damages  and  costs 
aforesaid,  and  the  interest  thereon,  against  the  said  defendant, 
with  the  like  effect  as  if  the  said  M. . . .  N had  not  died,  ac- 
cording to  the  force,  form,  and  effect  of  the  said  judgment. 

And  it  is  further  adjudged,  that  the  plaintiff  recover  of  the 

said  defendant dollars,  for  his  costs  and  disbursements 

in  this  action ;  and  that  the  plaintiff  have  execution  therefor. 

2176.    Outline  judgment  of  perpetual  injunction.^ 

[Recitals  of  proceedings,  findings  or  report  of  referee,  etc.,  as 
in  forms  in  immediately  preceding  chapters  and  continuing] : 

IT  IS  THEREFQEE  ORDERED  and  adjudged  that  the  de- 
fendants and  each  of  them,  their  agents  and  employees,  and  all 
persons  claiming  under  them  or  acting  under  the  direction  or 
authority  of  them,  or  either  of  them,  be  and  they  are  hereby  per- 

1  For  forms  of  statement  of  various  acts  enjoined  see  Forms  398  to- 
439,  Inclusive. 
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petually  enjoined  and  restrained  from  [here  state  specifically  the 
acts  to  he  restrained]. 

[If  damages  have  been  assessed  and  recovered  add  judgment 
for  amount  so  recovered.] 

2177.  Perpetual  injunction  against  construction  of  a  street 

railroad. 

[Becitals  of  proceedings,  trial,  finding  or  report  os  in  forms  in 
immediately  preceding  chapters] ; 

IT  IS  THEREPOEB  ORDERED  and  adjudged,  that  the  said 
defendants  [names],  and  each  of  them,  and  all  persons  claiming 
under  them,  or  acting  under  the  authority  and  direction  of  them, 
or  either  of  them,  are  hereby  perpetually  enjoined  and  restrained 

from  entering  into  or  upon  said  street,  called ,  for  the 

purpose  of  laying  or  establishing  a  railroad  therein,  under  the 
grant  or  resolution  of  said  common  council,  set  forth  in  the  find- 
ings in  this  action. 

And  it  is  further  ordered  and  adjudged,  that  the  said  defend- 
ants, the  mayor,  and  common  council  of  the  city  of ,  be, 

and  they  hereby  are,  perpetually  enjoined  and  restrained  from 
granting  to  any  person  or  persons  whomsoever,  the  exclusive 
right,  liberty,  and  privilege  of  laying  down  or  construotiug  a  rail- 
road in  said  street. 

2178.  Enjoining  shows  on  Sunday. 

[Becitals  as  in  forms  in  immediately  preceding  chapters,  con- 
tinuing] :  therefore : 

IT  IS  ADJUDGED,  that  the  defendants,  and  lieir  agents  and 
servants,  be,  and  they  hereby  are,  perpetually  enjoined  from  • 
using  the  premises  meiitioned  in  the  complaint,  or  any  part 
thereof,  as  a  place  of  public  entertainment  on  Sundays  or  Sunday 
evenings. 

2179.  Enjoining  use  of  premises  as  a  slaughter  house. 

[Proceed  as  in  last  preceding  form  to  the  *  continuing] :  using 
the  buildings  or  any  of  them  situated  and  standing  upon  lot  1 
of  block  1  in  the  city  of as  a  slaughter  house. 

2180.  Judgment  abating  nuisance  and  for  damages  in  action 

at  law  (Wis.  Stats.  1898  sec.  3181). 

[Title.]                                                    [Caption  as  in  Form  7.] 
The  issue  in  this  action  having  been  tried  before  the  court  and 
a  jury  and  a  verdict  rendered  finding  that  the  isaid de- 
scribed in  the  complaint  is,  and  has  since  the  ....  day  of , 

19. .  /been  a  nuisance,  and  the  jury  having  assessed  the  plaint- 
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iff 's  damages  for  the  mamtenance  of  said  nuisance  at  ", 

dollars ; 

Now  on  motion  of  G H ,  attorney  for  plaintiff, 

IT  IS  ADJUDGED  that  the  plaintiff,  A. . . .  B. . . .  ,  do  have 

and  recover  of  C D ,  defendant,  the  sum  of 

dollars,  damages,  and  the  sum  of dollars,  his  costs  as 

taxed,  and  that  the  plaintiff  have  execution  therefor. 

It  is  further  adjudged,  that  the  nuisance  described  in  the  said 
complaint,  to-vdt  [here  describe  the  same]  be  abated  and  re- 
moved, and  that  a  warrant  to  the  sheriff  of county,  do 

issue  out  of  this  court,  under  the  seal  thereof,  commanding  said 
sheriff  to  abate  and  remove  the  said  nuisance  at  the  expense 
of  said  defendant,  in  the  following  manner,  to-wit  [here  specify 

manner  of  abatement]  unless  within days  from  service  of 

notice  of  entry  of  this  judgment  the  defendant  himself  abate  and 
remove  the  same,  and  that  in  case  such  warrant  be  issued  and 
executed,  the  said  sheriff  collect  the  expense  of  such  abatement 
and  removal  of  the  said  defendant  in  tjie  manner  proidded  by 
law. 

By  the  Court: 

0....  P ,  Clerk. 

2181.  Enjoinmg  the  collectipn  of  a  judgment. 

[Becite  proceedings,  and  verdict,  decision,  or  report,  as  in 
forms  in  immediately  preceding  chapters,  continuing] :  and  it 
appearing  that  the  plaintiffe  are  entitled  to  relief  in  respect  to 
the  judgment  m,entioned  jn  the  complaint,  on  the  ground  that 
the  recovery  of  tfae  same  was  had  by  fraud  on  the  part  of  the 
defendants  [or  state  ground  according  to  the  finding], 

IT  IS  THEREFORE  ADJUDGED,  that  the  defendants,  and 
each  of  them,  and  their  agents  and  assigns,  be  perpetuajly  en- 
joined from  collecting,  or  in  any  wise  enforcing,  said  judgment; 

And  it  is  further  adjudged,  that  the  plaintiffs  recover  of  the 
defendants doUars  costs  of  this  action. 

2182.  Enjoining  intimidation  of  employees  or  picketing  by 

labor  organizations  (Vegelahn  v.  Guntner,  167  Mass. 
92). 

[Becitai$  of  trial  and  findings  as  in  immediately  preceding 
chapters  and  continuing] : 

IT  IS  ORDERED,  adjudged,  and  decreed  that  the  defend- 
ants, and  each  and  every  of  them,  their  agents  and  servants,  be 
restrained  and  enjoined  from  interfering  with  the  plaintiff's 
business  by  obstructing  or  physically  interfering  with  any  per- 
sons in  entering  or  leaving  the  plaintiff's  premises  numbered 
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. . . .  ,    street  in  said    ,  or  by  iatimidating,  by 

threats,  express  or  implied,  of  violence  or  physical  harm  to  body 
or  property,  any  person  or  persons  who  now  are  or  hereafter 
may  be  in  the  employment  of  the  plaintiff,  or  desirous  of  enter- 
ing the  same,  from  entering  or  continuing  in  it,  or  by  in  any 
way  hindering,  interfering  with,  or  preventing  any  person  or 
persons  who  now  are  in  the  employment  of  the  plaintiff  from' 
continuing  therein,  so  long  as  they  may  be  bound  so  to  do  by  law- 
ful contract. 

2183.    Order  of  interpleader  and  reference  in  equity   (sus- 
tained by  City  Bank  v.  Bangs,  2  Paige  Oh.  570).=' 

[Recitals. of  proceedings  as  in  immediately  preceding  chapters 
and  continuing] : 

IT  IS  OEDBRBD  and  adjudged,  that  the  said  complaint  [or, 
bin  of  interpleader]  is  properly  brought  by  the  plaintiffs  in  this- 
action;  that  the  plaintiffs  be  paid  their  costs  of  this  action,  to 
be  taxed  by  deducting  the  same  from  out  of  the  fund  in  the 
complaint  mentioned,  and dollars  as  an  additional  al- 
lowance; and  that  the  plaintiffs  thereupon,  within  thirty  days 
next  hereafter,  pay  into  court,  and  deposit  the  amount  of  the 
residue  of  said  fund,  principal  and  interest  to  the  time  of  such 
payment,  with  the  clerk  of  this  court,  for  the  benefit  of  such  of 
the  defendants  as  shall  be  found  to  be  entitled  thereto;  and 
that  the  plaintiffs  so  paying  said  amount  into  court,  and  de- 
positing the  same  with  the  clerk  of  this  court,  be  dismissed 
from  the  further  prosecution  of  this  action,  and  thereupon  be 
released,  acquitted,  and  discharged  from  all  claims  or  liability 
to  either  or  any  of  the  defendants  in  this  action,  for,  upon,  or 
by  reason  of  said  fund,  on  the  payment  thereof  into  court  as 
aforesaid. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
said  defendants  do  interplead,  settle,  and  adjust  their  several 
claims,  demands,  and  matters  in  controversy  in  this  action,  as 
between  themselves. 

And,  for  that  purpose,  it  is  further  ordered  and  adjudged, 

that  it  be,  and  is  hereby  referred  to  R F ,  Esq.,  coun- 

sellor-at-law,  of ,  as  sole  referee,  to  hear  and  determine 

i  Interpleader  is  now  generally  visions,  and  Is  only  to  be  brought 

accomplished  by  application  to  the  when  the  statutory  relief  is  not 

court  in  a  pending  action  under  obtainable.       McDonald  v.   Allen, 

statutory  provisions.   See  Chapter  37  Wis.  108.    This  form  is  only 

CXXVII  of  this  work.  The  ancient  for  use  in  case  of  the  proper  bring 

bill   of  interpleader  in  equity  is  ing  of  the  equitable  action, 
generally  superseded  by  these  pro- 
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the  same,  fourteen  days'  notice  of  such  hearing  to  be  first  given 
to  the  respective  defendants,  or  their  attorneys,  with  power  to 
require  said  several  defendants  to  present,  try,  and  determine 
their  several  and  respective  claims  to  said  fund  in  controversy 
before  him,  in  such  manner  and  under  such  regulations  as  he 
may  deem  just  and  proper. 

That  the  said  referee,  among  other  things,  examine,  ascer- 
tain, and  determine  which  of  said  defendants  is  entitled  to  the 
said  fund  so  deposited  with  the  clerk  of  this  court;  and  if  he 
shall  be  of  the  opinion  that  any  one  or  more  of  the  said  defend- 
ants is,  or  are,  equitably  entitled  to  have  a  share  in  the  same, 
that  said  referee  also  ascertain  and  determine  what  portion  of 
said  fund  belongs  to  each ;  and  that  said  referee  do  find,  decide, 
and  make  report  to  this  court  with  all  convenient  speed. 

By  the  Court: 

0 P ,  Judge. 

2184.    Setting  aside  conveyance  as  fraudulent  and  giving  leave 
to  proceed  in  execution.  , 

[Recitals  of  trial,  findings,  etc.,  as  in  forms  in  immediately 
preceding  chapters  and  conthiuing]  : 

IT  IS  ADJUDGED,  that  the  conveyance  [describing  it]  dated 

the day  of ,  19. .  ,  executed  by  the  defendant  Y 

Z to  the  defendant  W. ...  X ,  was  made  with  intent  to 

defraud  the  creditors  of  the  said  Y Z ,  and  is  void  as 

against  the  plaintiff  in  this  action;  and  that  the  judgment  con- 
fessed by  the  defendant  Y Z. . . .  in  favor  of  the  defendant 

U ,  V in  the court,  and  entered  in  the  office  of 

the  clerk  of ,  for dollars,  was  made  with  intent 

to  defraud  the  creditors  of  said  Y. . . .  Z [or,  is  insufficient, 

and,  in  law,  fraudulent  as  against  the  creditors  of  said  Y 

Z ] ;  and  that  the  same,  and  all  the  proceedings  thereon,  the 

execution,  and  the  sale  thereunder,  and  the  sheriff's  certificate 

of  sale,  bearing  date  the day  of ,  19 . .  ,  and  his 

deed,  bearing  date  the  ....  day  of ,  19 . .  ,  to  the  defend- 
ant S T. . . .  ,  in  pursuance  thereof,  are  each  and  all  void 

as  against  the  plaintiff  in  this  action  [and  said  judgment  is  or- 
dered to  be  cancelled  and  discharged  of  record  by  the  clerk  of 
this  court] . 

And  it  is  further  adjudged,  that  the  plaintiff  recover  of  the 
defendants  [naming  which] dollars  costs  of  this  action. 

And  it  is  further  adjudged,  that  the  plaintiff  in  this  action  is 

at  liberty  to  proceed  upon  his  execution  heretofore  issued  upon 

the  judgment  in  his  favor  mentioned  in  the  complaint,  or  to  issue 

another  execution,  as  he  may  be  advised;  and  that  the  said  de- 

85 
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fendant  [naming  him]  deliver  to  the  sheriff  upon  any  such  exe- 
cution said  property  [describing  the  property  reached],  to  be 
sold  and  applied  to  satisfy  said  judgment,  and  interest,  and  also 
the  costs  of  this  action. 

2185.    Avoiding  sale  and  voluntary  assignment,  and  directing 
transfer  to  receiver. 

[Becitals  as  in  forms  in  immediately  preceding  chapters  and 
continuing]  : 

IT  IS  ADJUDGED,  that  the  plaintiffs,  by  virtue  of  their  judg- 
ment and  execution,  and  the  commencement  of  this  action,  have 
a  lien  upon  all  the  property  of  every  description  of  the  said  de- 
fendants [debtors],  and  all  that  was  assigned  or  transferred  by 
them  to  the  defendant  [a  vendee  of  certain  goods],  or  so  much 
thereof  as  may  be  necessary  to  satisfy  the  plaintiffs'  judgment, 

interest,  and  costs,  which  lien  took  effect  on  the day  of 

,  19 . .  ,  when  the  summons  and  complaint  herein  were 

served;  and  that  the  assignment  to  the  defendant  [an  assignee 
for  benefit  of  creditors^,  and  the  sale  to  the  said  [vendee],  in  the 
pleadings  mentioned,  was  made  with  intent  to  hinder,  delay,  and 
defraud  the  plaintiffs  and  other  creditors  of  the  said  [debtors], 
was  and  is  void  as  against  them. 

,  It  is  therefore  ordered  and  adjudged,  that  the  sale  made  by 
the  defendants  [debtors]  to  the  defendant  [vendee],  and  the  as- 
signment made  by  said  defendants  [debtors]  to  the  defendant 
[assignee],  be,  and  they  hereby  are  set  aside  and  declared  void; 
and  that  the  said  [assignee]  do  forthwith  pay  and  deliver  all 
the  money  and  other  property  assigned  to  him,  and  the  pro- 
ceeds thereof,  to  R. . . .  C. . . .  [receiver  heretofore  appointed  of 
the  property  of  the  said  (debtors)  and],  who  is  hereby  appointed, 
receiver  in  this  action,  as  well  of  the  property  belonging  to  the 
said  [debtors]  as  of  that  assigned  to  said  [assignee],  and  that 
sold  to  said  [vendee]. 

And  it  is  further  ordered  and  adjudged,  that  the  defendant 
[vendee]  do  transfer  and  deliver  all  the  property  sold  to  him, 
and  the  proceeds  thereof,  to  the  said  receiver. 

And  it  is  further  ordered  and  adjudged,  that  the  said  re- 
ceiver do  pay  to  the  said  plaintiffs  the  amount  of  their  said  judg- 
ment, being dollars  with  interests  from  the  ....  day  of 

,  19. .  ,  and dollars,  the  plaintiffs'  costs  in  this 

action,  out  of  the  said  money  and  property  [or  any  other  money 
and  property  received  by  him  as  such  receiver,  or  the  proceeds 
thereof,  or  so  much  thereof  as  has  not  been  already  disposed  of 
by  the  order  of  a  competent  court,  binding  upon  the  said  re- 
ceiver, and  having  priority  over  the  plaintiffs] . 
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And  it  is  hereby  referred  to  R F ,  Esq.,  counsellor-at- 

law,  of  the  city  of ,  to  examine  into  the  accounts  and  do- 
ings of  the  said  [assignee] ,  while  acting  or  professing  to  act  as 
Jissignee  under  the  said  assignment,  and  also  to  decide  upon  what 
sums  are  properly  and  what  sums  are  improperly  charged,  cred- 
ited, or  entered  by  said  defendant  [assignee]  in  his  accounts  as 
such  assignee,  and  to  adjust  and  settle  the  said  accounts,  and  to 
-direct  the  delivery  to  said  receiver,  and  the  payment  to  him  of 
any  assets  or  moneys  pertaining  to  said  assigned  estate  yet  re- 
auaining  iu  the  hands  of  said  defendant,  or  for  which  he  is  or 
ought  to  be  chai^eable. 

And  that  said  referee  do  also  examine  and  inquire,  so  far  as 
is  practicable,  what  disposition  has  been  made  of  the  property 
«)ld  to  the  said  [vendee],  and  where  the  same  now  is;  that  he 

charge  the  said  [vendee]  with  the  sum  of doUars,  as  the 

price  of  the  said  property,  and  credit  him  with  any  portion  of 
the  same  that  he  may  deliver  to  the  receiver  at  its  value,  based 
upon  the. estimate  that  the  whole  property  so  sold  was  worth 
- doUars. 

And  it  is  further  ordered,  that  either  party  be  at  liberty  to 
apply  to  this  court  at  any  time  for  further  directions  upon  the 
foot  of  this  judgment. 

2186.  The  same,  directii^r  a  sale  by  the  sherifT. 

[After  declaring  incumirances,  etc.,  void,  as  in  Form  2185, 
continue]  : 

And  it  is  further  adjudged,  that  the  property  described  in 
the  complaint  [or,  in  said  assignment]  be  sold  by  the  sheriff 

«f county  [proceed  with  directions  as  to  mode  of  sale,  and 

direct  payment  to  the  plaintiff  of  the]  net  proceeds,  or  so  much 
thereof  as  will  satisfy  the  amount  of  the  judgment  described  in 

the  complaint,  being  for  doUars,  mth  interest  from 

the day  of ,  19 . .  ,  and dollars  costs  of  this 

action.  And  if  there  be  any  surplus  remaining  after  such  pay- 
ment, the  sheriff  pay  the  same  to  the  defendant  [debtor]  or  his 
attorney. 

2187.  Provision  setting  off  costs  of  defendant  against  the 

plaintiff's  judgment. 
Add  to  the  judgment  of  dismissal] :    And  that  said  costs  be, 
and  the  same  hereby  are  set  off  against  so  much  of  the  plaintiff's 
judgment  mentioned  in  the  complaint  for dollars,  en- 
tered in  the  office  of  the  clerk  of  this  court,  on  the day  of 

19.. 
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2188.  Declaring  gift  void. 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  of  trial  and  findings  as  in  forms  in  immediately  pre- 
ceding chapters,  and  continuing]  : 

IT  IS  ADJUDGED  that  the  instrument  [describing  it]  signed 
by  the  defendant  in  the  plaintiff's  complaint  set  forth,  bearing 

date  the day  of ,  19 . .  ,  and  purporting  to  assign 

[or  convey]  to  the  plaintiff  [state  property  covered]  is  void, 
and  of  no  legal  force  or  effect,  and  that  the  plaintiff  recover  of 
the  defendant dollars,  costs  of  this  action. 

2189.  Judgment  rescinding  conveyance  by  parent  to  son  in 

consideration  of  support. 

[Title.]  ^  [Caption  as  in  Form  7.] 

[Becitals  of  trial  and  findings  as  in  forms  in  immediately  pre- 
ceding chapters,  and  continuing]  : 

Now  on  motion  of  G H. . . .  ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  deed  [or  contract,  or  bath,  as  the- 
case  may  be]  described  in  the  complaint  and  recorded  [state 
place  of  record  if  recorded]  be  and  the  same  is  wholly  rescinded 
and  set  aside  and  that  the  plaintiff  be  and  is  hereby  declared 
and  adjudged  to  be  the  owner  in  fee  simple  and  entitled  to  the 
immediate  possession  of  the  premises  named  in  the  complaint 
and  described  as  follows  [insert  description]  and  that  the  defend- 
ant has  no  fight,  title  or  interest  therein. 

It  is  further  adjudged  that  the  title  to  the  following  personal 
property  named  in  said  deed  or  contract  [insert  'description]  be 
and  the  same  is  hereby  restored  to  and  vested  in  the  plaintiff, 
and  that  the  defendant  deliver  the  same  to  the  plaintiff  within 
ten  days  from  the  date  of  service  of  notice  of  the  entry  of  this- 
judgment. 

[Add  judgment  for  costs.] 

By  the  Court: 

R....  S....,  Clerk. 

2190.  Setting  aside  deed  obtained  by  fraud. 

[Title.]  [Caption  as  in  Form  7.] 

[Becitals  of  trial  and  findings  as  in  forms  in  immediately  pre- 
ceding chapters,  amd  continuing] : 

IT  IS  THEREFORE  ADJUDGED  that  the  deed  of  convey- 
ance, described  in  the  complaint,  purporting  to  convey  [describe 
premises]  from  the  plaintiff  to  the  defendant,  be  and  the  same 
hereby  is  vacated,  set  aside  and  annulled,  and  declared  of  ni> 
force  and  effect.  And  that  the  plaintiff  recover  from  the  de- 
fendant his  costs  in  the  action,  taxed  at dollars. 


Chapter  CXLIX.]  1349  [Forms  2191,  2192 

2191.  Judgment  for  specific  performance  of  land  contract 

against  vendor,  short  form. 

[Title.]  [Caption  as  in  Form  7.] 

[Recite  trial  and  findings  as  in  forms  in  immediately  preceding 
chapters,  and  continuing]  : 

On  motion  of  G H ,  attorney  for  plaintiff, 

IT  IS  ADJUDGED  that  upon  payment  by  the  plaintiff  to 

the  defendant  of  the  sum  of doUars  [balance  due  on 

the  contract]  the  defendant  convey  the  premises  described  in.  the 
complaint,  to-wit  [describe  premises],  to  the  plaintiff  by  a  good 
and  sufficient  deed,  with  the  usual  covenants  of  warranty  [or  by 
quitclaim  deed  in  the  usual  form]  and  that  in  default  thereof 
this  judgment  shall  have  the  same  effect  and  operation  as  such 
deed.  And  that  the  plaintiff  recover  from  the  defendant  his 
jcosts  herein  taxed  at dollars. 

2192.  The  same,  another  form. 

[Recitals  as  in  last  form.] 

IT  IS  ADJUDGED,  I.  That  the  agreements  set  forth  in  the 
complaint,  and  proven  in  this  cause,  be  specifically  performed; 
and  that  the  defendant  [vendor]  within  ten  days  from  the  date 
-of  service  upon  him  of  notice  of  the  entry  of  this  judgment  exe- 
cute and  deliver  to  the  plaintiff  a  good  and  sufficient  conveyance 
in  fee,  with  the  usual  covenants  of  warranty  [or  a  good  and  suffi- 
-cient  deed  of  quitclaim  in  the  usual  form,  according  to  the  agree- 
ment] of  the  foUowing  described  premises  [description] .  * 

II.  It  is  further  adjudged,  that  the  plaintiff  upon  the  de- 
livery or  tender  of  said  conveyance  do  pay  to  the  defendant 
or  his  attorney, dollars,  the  residue  of  the  purchase- 
money  named  in  the  contract  set  forth  in  the  complaint,  with 

interest  from  the day  of ,  19 . .  ,  less  however  the 

sum  of dollars  being  the  amount  of  the  deduction  and 

abatement  to  which  the  plaintiff  is  hereby  adjudged  to  be  en- 
titled, for  the  deficiency  in  the  amount  of  the  land  agreed  to  be 
conveyed. 

III.  It  IS  further  adjudged,' that  if  the  plaintiff  upon  a  ten- 
der of  said  conveyance  refuse  to  pay  the  sum  so  found  due,  the 
plaintiff  be  forever  barred  of  his  right  to  a  specific  performance 
of  said  contract;  and  that  the  contract  be  given  up  to  be  can- 
celled. 

IV.  It  IS  further  adjudged,  that  the  plaintiff  recover  of  the 

defendant doUars  costs  of  this  action,  and  may  have 

«ixecutioa  therefor,  and  for  the  amount  of  purchase-money  after 

deducting  the  abatement,  to-wit,  the  sum  of  dollars, 

witli  interest,  adjudged  due  as  aforesaid. 
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2193.  Interlocutory  judgment  denying  specific  performance 

but  retaining  action  for  recovery  of  damages  (see 
Cole  V.  Getzinger,  96  Wis.  559). 

[Title.]  [Caption  as  in  Form  /.J 

[Recitals  as  in  Form  2191.] 

IT  IS  ADJUDGED  that  specific  performance  of  the  contract 
set  forth  in  the  complaint  be  and  the  same  hereby  is  denied,  but 
that  this  action  be  retained  to  allow  the  plaintiff  to  establish: 
his  claim  for  damages  suffered  by  reason  of  the  defendant's 
breach  of  said  contract. 

It  is  further  adjudged  that  if  within  thirty  days  from  the 
date  of  the  entry  of  this  judgment  the  plaintiff  elect  in  writing, 
to  be  filed  with  the  clerk  of  this  court,  to  proceed  in  this  action 
to  recover  said  damages,  he  be  allowed  so  to  proceed,  but  that  in 
case  of  failure  so  to  elect  final  judgment  shall  be  entered  upoa. 
notice  to  the  plaintiff  dismissing  the  complaint  upon  the  merits. 

By  the  Court: 

E....  S ,  Clerk.. 

2194.  The  same,  against  purchaser. 

[As  in  Form  2192  to  the  *,  substituting  "plaintiff"  for  "de- 
fendant," and  "defendant"  for  "plaintiff,"  and  continuing] : 

II.  And  it  is  further  adjudged,  that  if  the  defendant  refuse 
to  receive  said  deed,  the  plaintiff  file  the  same  with  the  clerk  of 
this  court ;  and  that  upon  such  delivery  or  filing  of  said  convey- 
ance, the  defendant  pay  to  the  plaintiff  or  his  attorney ,. 

dollars,  the  residue  of  the  purchase-money  named  in  the  con- 
tract, set  forth  in  the  complaint,  with  interest  from  the  

day  of ,  19 . . 

[Abatement  of  purchase  price  may  be  provided  for  as  in  pre- 
ceding form.  If  plaintiff  has  collected  rents  and  profits  which 
should  be  allowed  to  defendant  and  the  amount  thereof  has  not 
been  fixed  by  the  findings  or  ascertained  upon  the  trial  a  clause 
may  be  inserted  ordering  a  reference  and  directing  the  referee 
"to  take  an  account  of  the  rents  and  profits  of  the  above-de- 
scribed premises  which  may  have  come  to  the  hands  of  the  plaint- 
iff, or  any  person  for  his  use,  and  to  make  all  just  deductions 
therefrom,  and  what  shall  be  found  upon  such  account  to  be 
justly  allowable  to  the  defendant,  shall  be  deducted  from  the 
amount  found  due  for  principal  and  interest  of  said  purchase- 
money.  ' '  Where  such  an  account  is  decreed,  the  judgment  should. 
not  be  made  final  until  after  report.] 


Chapter  OXLIX.]  1351  [Forms  2195,  2196. 

2195.  Judgment  allowing  plaintiff  to  redeem,  ordinary  form. 

[Title.]  [Caption  as  in  Form  7.] 

[Becitals  as  in  forms  in  immediately  preceding  chapters,  and 
continuing]  : 

IT  IS  ADJUDGED,  that  the  plaintiff  pay  unto  the  said  de- 
fendant      dollaTS,  the  amount  which  is  so  found  and 

reported  due  to  him,  for  principal  alnd  interest  as  aforesaid  with 

dollars  for  the  said  value  of  his  improvements,  and 

with   dollars  costs,  hereby  adjudged  to  the  plaintiff, 

within  six  months  after  the  entry  of  this  judgment,  and  service 
of  notice  thereof  [with  interest  thereon  from  the  date  of  the 
above-mentioned  report,  until  the  time  of  such  payment],  at 
[specifying  place  and  howcs  for  paying] ',  and  that  the  said  de- 
fendant do  resurrender  the  said  mortgaged  premises  unto  the 
said  plaintiff,  or  unto  such  person  or  persons  as  he  shall  direct, 
free  and  clear  of  all  incumbrances,  done  or  suffered  by  him,  or 
any  person  claiming  by,  from,  or  under  him,  and  deliver  unto 
the  said  plaintiff,  on  oath,  under  the  direction  of  the  court  if 
the  parties  cannot  agree  in  respect  thereto,  all  deeds  and  writ- 
ings in  his  custody  or  power,  relating  to  the  said  mortgaged 
premises.  But  in  default  of  the  said  plaintiff's  paying  unto  the 
said  defendant  what  is  so  reported  to  be  due  to  him  for  principal, 
interest  [improvements]  and  costs  as  aforesaid,  it  is  ordered, 
that  this  action  do  from  thenceforth  stand  dismissed  out  of  this 
court,  with  costs. 

2196.  Another  form,  apportioning  redemption  moneys  between 

several  defendants  and  allowing  taxes  paid. 
[Title.]  [Caption  as  in  Form  7.] 

[Recitals  as  in  forms  in  immediately  preceding  chapters,  and 
continuing]  : 

IT  IS  ADJUDGED  that  the  plaintiffs  are  entitled  to  redeem, 
from  the. mortgage  mentioned  and  described  in  the  complaint  in 
this  action,  all  and  singular  the  lands  and  premises  hereinafter 
mentioned  and  described,  and  are  entitled  to  have  and  receive 
from  the  defendants  [naming  which],  good  and  valid  deed  of 
conveyance,  with  the  usual  covenants  of  warranty  [or  other- 
wise specify  the  character  of  the  deed  to  be  given  according  to 
the  terms  of  the  contract]  of  the  mortgaged  premises  now  pos- 
sessed by  them  respectively,  upon  payment  to  them,  in  the  pro- 
portions hereinafter  mentioned,  of  the  amount  due  for  principal 
and  interest  upon  the  said  bonds  and  mortgage  mentioned  in 
the  complaint;  and  also  aU  sums  paid  by  them  respectively 
for  taxes  and  assessments  [with  interest  thereon]  upon  the  said 
premises;  and  that  the  plaintiff,  A. . . .  B. . . .  ,  is  entitled  so  to 
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redeem  the  lot  designated  in  the  complaint,  by  the  number  .... 

now  held  by  the  defendant,  W X ;  and  that  the  plaintiff, 

C D ,  is  entitled  so  to  redeem  the  lot  designated  in  the 

complaint  by  the  number now  held  by  the  defendant,  T 

Z.... 

And  it  is  further  adjudged  and  decreed,  that  the  amount 
due  for  principal  and  interest  upon"  the  mortgage  mentioned  in 
the  complaint,  and  from  which  redemption  is  sought,  amounted, 
on  the day  of ,  19 . .  ,  to  the  sum  of dollars. 

That  the  just  and  proper  proportion  thereof  which  the  defend- 
ant W X. . . .  is  entitled  to  receive  for  the  redemption  otthe 

lot  now  held  by  him,  is dollars,  with  interest  from  the 

day  last  mentioned. 

That  the  just  and  proper  proportion  thereof  which  the  defend- 
ant Y Z is  entitled  to  receive  for  the  redemption  of  the 

lot  now  held  by  him,  is dollars,  with  interest  from  said 

last  mentioned  day. 

And  it  is  further  adjudged  and  decreed,  that  the  amount  paid 
for  taxes  and  assessments  upon  the  lots  possessed  and  claimed 
by  the  several  defendants  aforesaid  to  be  owned  by  them  re- 
spectively, with  interest  thereon  from  the  dates  of  payment 
thereof  to  the  said  last  mentioned  day,  are  as  follows :  that  is  to 

say,  by  the  defendant  W X dollars ;  by  the 

defendant  T. . . .   Z. . . .  ,   dollars;  and  that  the  said 

defendants  are  also  respectively  entitled  to  have  and  receive  from 
the  plaintiffs  upon  such  redemption,  the  said  last  mentioned 
sums,  with  interest  thereon  from  the  said  last  mentioned  day. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  A 

B. . . .  ,  one  of  the  plaintiffs,  is  entitled  to  redeem,  and  to  have 
and  receive  from  the  defendant,  W X ,  a  deed  of  con- 
veyance as  aforesaid,  of  the  lot  mentioned  and  described  in  the 
complaint  by  the  number  . . . .  ,  upon  the  payment  by  him  to 
the-  said  W X of  the  sum  of dollars,  with  in- 
terest thereon  from  the  said  ....  day  of ,  19 . . ;  and  that 

the  said  plaintiff,  C D . . . .  ,  is  entitled  to  redeem,  and  to 

have  and  receive  from  the  defendant  Y Z....,  a  deed  of 

conveyance  of  the  lot  mentioned  and  described  in  the  complaint 

by  the  number   ,  upon  the  payment  by  him  to  the  said 

Y. . . .    Z....    of  the  sum  of    dollars,  with  interest 

thereon  from  the  said  ....  day  of ,  19 . . 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  upon 
payment  to  the  said  defendants  respectively  of  the  several  sums 
above  mentioned,  they  do  forthwith  execute  and  deliver  to  the 
said  plaintiffs  respectively  a  deed  of  conveyance,  with  the  usual 
covenants  of  warranty  except  as  to  taxes  and  assessments  not 
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paid  by  them,  and  not  included  in  the  report  of  the  referee  on 
the  said  several  lots  so  held  by  them,  and  thereupon  deliver  the 
possession  thereof  to  the  plaintiff  so  redeeming  the  same. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 
plaiiitiffs  do  respectively,  within  ninety  days  from  the  date 
hereof,  pay  the  said  several  sums  and  interest  to  the  said  de- 
fendants respectively.  And  that  in  default  of  such  payment 
within  the  time  aforesaid,  the  plaintiffs,  and  each  of  them  be 
forever  barred  of  and  from  all  equity  of  redemption  in  the  prem- 
ises not  so  redeemed,  and  on  and  from  aU  right,  title,  interest, 
claim,  or  demand  in  law  or  equity,  in  or  to  the  said  premises, 
and  every  part  thereof. 

And  it  is  further  adjudged,  that  the  defendants,  S T 

and  U. . . .  V. . . .  ,  have  now  no  right,  title,  or  interest  in  the 
premises  sought  to  be  redeemed,  or  in  the  redemption  money, 
and  that  as  to  them  the  complaint  in  this  action  be  dismissed, 
without  costs. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the 

plaintiffs  have  and  recover  of  the  defendants  W X. . . .  and 

Y. . . .  Z. . . .  their  costs  in  this  action  taxed  at dollars. 

2197.  Affidavit  by  defendant  of  non-payment  of  redemption 

money. 

[Title.] 
[Venue.] 

Y. . . .  Z. . . .  ,  the  above  defendant,  being  duly  sworn,  says 
that  he  has  not,  nor  has  any  other  person  or  persons  on  his  be- 
half, at  any  time  heretofore  received  or  been  paid  the  sum  of . 

dollars,  or  any  part  thereof,  which  by  the  judgment 

made  in  this  cause,  on  the day  of ,  19. .    [and  the 

referee's  report  dated ,  19. .  ,  made  in  this  cause  pur- 
suant to  the  said  judgment],  was  ordered  and  appointed  to  be 
paid  to  this  deponent ;  but  that  the  said  sum  of  ........  dollars, 

with  interest,  now  remains  due  and  owing  to  this  deponent  upon 
the  mortgage  in  the  said  judgment  mentioned. 

Y....  Z.... 

[Jurat.] 

2198.  Final  order  of  dismissal  because  of  non-pajrment  of  re- 

demption moneys. 
[Title.]  [Caption  as  in  Form  7.] 

Upon  the  judgment  in  this  cause,  entered  on  the  ....   day 

of ,  19 . .  ,  and  on  reading  and  filing  due  proof  of  service 

upon  the  said  plaintiff  more  than  six  months  since,  of  notice  of 
ithe  entry  of  the  same;  and  on  reading  and  filing  the  affidavit 
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of  the  said  defendant,  showing  that  the  amount  thereby  required 
to  be  paid,  has  not  been  paid;  but  that  the  whole  of  the  saia  bum 

of dollars  still  remains  due  and  owing  from  the  plaintiff 

to  the  said  defendant  for  his  principal,  interest,  and  costs;  on 

motion  of  J K of  counsel  for  the  defendant,  and  on 

hearing  of  G H ,  of  coimsel  for  the  plaintiff,  in  opposi- 
tion, 

IT  IS  ORDERED  and  adjudged,  that  this  action  be,  and 

hereby  is  dismissed,  with dollars  costs  of  motion,  to  be 

paid  by  plaintiff  to  defendant's  attorney. 

2199.  Judgment  of  strict  foreclosure  a.g'alnst  junior  incum- 
brancer who  was  not  a  party  to  original  foreclosure 
action.^ 

[Title.]  [Caption  as  in  Form  7.] 

[After  recitals  showing  trial  of  the  action  and  the  making  of 
findings,  which  findings  should  show  the  fact  of  the  prior  mort- 
gage and  the  previous  foreclosure  thereof  to  which  the  defendant 
was  not  a  party,  and  the  sale  thereunder  to  the  plaintiff,  and  that 
the  purchase  money  was  insufficient  to  pay  the  said  prior  mort- 
gage, continue] : 

IT  IS  ADJUDGED  that  the  defendant  pay  to  the  plaintiff  the 

sum  of  dollars,  with  interest  from ,  19 . .  ,  at 

per  cent,  and  the  costs  of  this  action  tax'ed  at  

dollars  within  [six]  months  from  the  date  of  service  upon  him 
of  notice  of  the  entry  of  this  judgment,  anO.  that  if  said  pay- 
ment is  made,  said  plaintiff  convey  said  premises  by  a  good  and 
sufficient  deed  of  quitclaim  to  the  defendant.  But  ia  default  of 
the  pasrment  of  said  principal,  interest  and  costs  within  the  time 
limited  for  that  purpose,  then  said  defendant  and  all  persona 
claiming  through  or  under  him  shall  be  forever  barred  and  fore- 
closed of  the  equity  of  redemption  and  all  rights  or  claims  in  and 
to  said  mortgaged  premises. 

The  said  premises  are  particularly  described  as  foUows  [de- 
scribe same] . 


3  The  judgment  of  strict  fore-  against  the  mortgagor  has  already 

closure  of  a  mortgage  as  against  been  brought  to  which  the  junior 

the    mortgagor    has    been    practi-  lien  holder  was  not  a  party,  and 

cally    abolished    in    most    of    the  it    appears    that    the    mortgaged 

states   by    the   statutes    requiring  premises   are   of  less   yalue   than 

sale   of   the   premises.     It  is   per-  the    amount    of    the     first    lien, 

mitted,  however,  in  some  jurisdic-  Shaw    v.    Heisey,    48    Iowa    468; 

tions,  as  against  judgment  credit-  Miles  v.  Stehley,  22  Neb.  740,  s.c. 

ors   or   junior   lien   holders,  espe-  36  N.  W.  142. 
cially    if    one    foreclosure   action 
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2200.  Judgment  quieting  title  to  lands  (Wis.  Stats.  1898  sec. 

3186). 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  showing  trial  of  action  and  findings,  and  filing  of 
notice  of  pendency  of  action  as  in  forms  in  immediately  preced- 
ing chapters,  and  continuing] : 

IT  IS  ADJUDGED  that  the  plaintiff  was,  at  the  time  of  the 
commencement  of  this  action,  and  now  is,  the  owner  in  fee  simple 
absolute  of  the  premises  hereinafter  described,  and  his  right  and 
interest  in  said  premises  as  such  owner  in  fee  simple  is  hereby 
declared  and  established. 

It  is  further  adjudged  that  the  defendant,  C D ,  and 

all  persons  claiming  under  him  subsequent  to  the  filing  of  the 

notice  of  the  pendency  of  this  action  to-wit  ,  19 . .  , 

be  and  they  are  hereby,  forever  barred  from  any  and  aU  claim 
of  right  or  title  to  the  said  prenuses  or  lien  thereon,  or  any  part 
thereof. 

[That  within  thirty  days  after  notice  of  the  entry  of  this  judg- 
ment the  defendant  execute  and  deliver  to  the  plaintiff,  under 
his  hand  and  seal,  and  duly  witnessed  and  acknowledged,  a  re- 
lease to  the  plaintiff  of  aU  claim  in  and  to  said  premises.]* 

Tiat  the  plaintiff  do  have  and  recover  of  the  defendant  his 

costs  and  disbursements  herein  taxed  at dollars. 

The  following  is  a  description  of  the  lands  affected  by  this 
judgment  [describe  same] . 

By  the  Court: 

0 P ,  Clerk. 

2201.  Judgment  in  trespass  lor  cutting  timber,  where  defend- 

ant claims  cutting  was  by  mistake,  but  the  jury  nega- 
tive such  claim  (Wis.  Stats.  1898  sec.  4269;  Laws  of 
1901  0.  170). 

[Title.]  [Caption  as  in  Form  7.] 

The  issues  arising  in  this  action  having  been  tried  by  the  court 
and  a  jury,  and  the  jury  having  returned  their  verdict  in  which 
they  find  [here  recite  verdict],  and  it  appearing  from  said  ver- 
dict that  such  cutting  was  not  done  by  mistake. 

Now  on  motion  of  G. . . .  H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  plaintiff  do  have  and  recover  of 

the  defendant  C . . .  ■  D . . . .  the  sum  of dollars  [highest 

market  value  of  logs  or  lumber  manufactured  therefrom  while 

♦  This  clause  though  sometimes  ment  will  sufficiently  cut  off  de- 
wsed  is  not  essential  as  the  ]udg-      fendant's  claims. 
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in  defendant's  possession  with  interest]  together  with  the  costs 

of  this  action,  taxed  at dollars  [see  sec.  2922  Wis.  Stats. 

1898]  amounting  in  aU  to  the  sum  of dollars. 

By  the  Court: 

0....  P Clerk. 

2202.  The  same,  where  jury  find  mistake  but  the  offer  of  judg- 

ment was  insufficient  (Wis.  Stats.  1898  sec.  4269; 
Laws  of  1901  c.  170). 

[Recitals  as  in  last  form  including  the  verdict  and  continu- 
ing] :  and  it  appearing  from  said  verdict  that  such  cutting  was 
done  by  mistake  but  that  the  true  value  of  the  said  logs  and  tim- 
ber when  cut  together  with  interest  thereon  f  rom_  the  time  of  the 
cutting  fo  the  time  of  the  defendant's  offer  of  judgment  and  ten 

per  cent  damages  amounts  in  the  aggregate  to dollars, 

which  sum  is  greater  than  the  amount  of  the  defendant's  offer 
of  judgment  herein. 

On  motion  of  G- H. . . .  ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED,  that  the  plaintiff,  A. . . .  B. . . .  ,  do  have 

and  recover  of  C D ,  defendant,  the  sum  of 

dollars,  the  same  being  the  value  of  such  logs  and  timber  when 
cut,  as  found  by  the  jury,  and  interest  thereon  from  the  time  of 
such  cutting,  and  ten  per  centum  as  damages  on  said  combined 
sum  of  interest  and  principal,  together  with  the  costs  of  this  ac- 
tion *  taxed,  at  the  sum  of , .  dollars  [see  sec.  2922  Wis. 

Stats.  1898] ,  in  aU  the  sum  of dollars. 

By  the  Court: 

0....  P .Clerk. 

2203.  The  same,  where  jury  find  mistake  and  the  offer  of 

judgment  was  sufficient  (Wis.  Stats.  1898  sec.  4269; 
Laws  of  1901  c.  170). 

[Recitals  as  in  last  form,  except  that  the  true  value  of  the 
Umber,  with  interest  and  damages,  is  less  than  the  offer  of  judg- 
ment and  continuing]  : 

Now,  on  motion  of  G H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED,  that  the  plaintiff,  A. . . .  B. . . .  ,  do  have 

and  recover  of  the  defendant  C D . . . .  ,  the  sum  of 

dollars,  being  the  amount  so  offered,  less  the  sum  of 

dollars  taxed  herein,  as  the  Costs  and  disbursements  of  the  de- 
fendant in  this  action  since  the  date  of  such  offer. 

By  the  Court: 

0....  P....,  Clerk. 
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2204.  Judgment  for  plaintiff  in  action  by  tax  title  cladnmnt 

to  bar  original  owners  (Wis.  Stats.  1898  sees.  1197- 
1206). 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  of  service  and  default  or  trial  and  findings,  and  filing- 

of  lis  pendens,  as  in  forms  in  immediately  preceding  chapters 

and  continuing]  : 

On  motion  of  G H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED,  that  the  above  named  defendants  and  all 

persons  claimiag  under  them  or  any  or  either  of  them,  after 

the  filing  of  the  said  notice  of  the  pendency  of  this  action,  be  and 

they  are  hereby  forever  barred  from  all  right,  title  and  interest. 

in  those  certain  lands  described  as  follows  [insert  description] . 
It  is  further  adjudged,  that  the  plaintiff  do  have  and  recover 

of  the  defendant  his  costs  and  disbursements  herein  taxed  at 

doUars. 

2205.  Judgment  for  defendant  in  action  by  tax  title  claimant 

(Wis.  Stats.  1898  sec.  1207). 
[Title.]  [Caption  as  in  Form  7.] 

[Recitals  as  in  last  preceding  form.] 

On  motion  of  G. . . .  H ,  attorney  for  defendant, 

IT  IS  ADJUDGED,  that  the  plaintiff,  within  thirty  days  from 
the  date  of  entiy  of  this  judgment,  by  instrument  in  writing 
duly  acknowledged  and  witnessed,  release  to  the  defendant  all 
the  plaintiff's  right,  title  or  claim  at  the  time  of  the  commence- 
ment of  this  action  by  virtue  of  any  sale  or  deed,  made  for  the- 
non-payment  of  taxes,  to  the  following  described  lemds  [insert 
description],  and  that  in  default  of  such  release  this  judgment 
may  be  recorded  with  like  effect. 

It  is  further  adjudged  that  the  defendant  recover  of  the 

plaintiff  his  costs  and  disbursements  taxed  at dollars 

and  that  the  money  deposited  by  the  defendant  upon  answering 
herein  be  applied  ia  payment  thereof  and  the  surplus  thereof,  if 
any,  paid  to  the  plaintiff. 

2206.    Judgment  in  action  to  foreclose  tax  certificate  (Wis. 
Stats.  1898  sec.  1181  as  amended  by  Laws  1899  c. 
337). 
[Title.]  [Caption  as  in  Form  7.] 

[Recitcds  as  in  last  form.] 

Now,  on  motion  of  G H ,  plaintiff's  attorney, 

IT  IS  ADJUDGED :    1.     That  there  is  due  the  plaintiff  upon- 

the  tax  certificates  described  in  the  complaint  the  sum  of ^ 

dollars  for  principal  and  interest. 
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2.  That  the  lands  named  in  said  certificates  and  described  as 
follows,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
sum  above  adjudged,  with  interest  and  costs,  as  well  as  the  sub- 
sequent tax  liens  thereon  and  all  sums  necessarily  paid  by  the 
plaintiff  to  remove  liens  upon  said  lands  in  order  to  save  the  lien 

of  his  certificates,  to-wit,  the  sum  of dollars,  and  which 

may  be  sold  separately  without  material  injury  to  the  interest 
of  the  parties,  be  sold  by  or  under  the  direction  of  the  sheriff 

of county,  in  like  manner  and  upon  like  notice  as  in  case 

of  sale  upon  mortgage  foreclosure. 

3.  [Follow  judgment  of  mortgage  foreclosure  forms,  chaptef 
GXLV.] 

By  the  Court: 

R....  S....,  Clerk. 

2207.  Judgment  of  ouster  from  office,  in  quo  warranto  action 

brought  by  rival  claimant  (Wis.  Stats.  1898  sec.  3463). 

[Title.]  [Caption  as  in  Form  7.] 

[Recite  trial  verdict  or  findings  as  in  forms  in  immediately 
preceding  chapters,  and  continue]  : 

IT  IS  ADJUDGED  that  the  defendant,  C. . . .  D. . . .  ,  •  has 
no  right  to  the  said  office  of  [name  office] ,  and  that  he  be  ousted 
and  excluded  therefrom. 

That  the  plaintiff  [or  relator],  A B ,  is,  and  has  been 

since  the  ....  day  of ,  19 . .  ,  entitled  to  the  said  office,  by 

virtue  of  the  election  alleged  in  the  complaint,  and  to  the  fran- 
chises, privileges  and  emoluments  thereof,  and  that  he  have  and 
recover  of  the  defendant  C D the  sum  of dol- 
lars, his  costs  of  this  action. 

It  is  further  adjudged  that  the  said  defendant  be  fined  the 
sum  of  [one  thousand]  dollars,  which,  when  collected,  shall  be 
paid  into  the  treasury  of  the  state,  in  the  manner  provided  by 
law  [Wis.  Stats.  1898  sec.  3475.] 

By  the  Court: 

0....  P Clerk. 

2208.  Judgment  in  favor  of  incumbent,  in  same  action. 

[As  in  last  form  to  the  *,  and  continuing]  has  not  intruded 
into  or  usurped  the  office  of  [name  office],  but  that  under  and 
by  virtue  of  the  [appointment]  in  the  complaint  mentioned,  is 
entitled  to  hold  such  office  and  perform  the  duties  thereof,  until 
the day  of ,  19 . . 
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2209.  Judgment  oustingf  individuals  from  the  exercise  of 

usurped  corporate  powers,  in  action  of  quo  warranto 
brought  on  information  of  attorney  general  (Wis. 
Stats.  1898  sec.  3466). 

[Recitals  of  trial,  verdict,  findings,  etc.,  as  in  forms  in  preced- 
ing chapters,  and  continuing] : 

IT  IS  THEREFORE  ADJUDGED,  that  the  said  defendants, 
having  acted  within  this  state  as  a  corporation  under  the  name 

of  the company  without  being  duly  incorporated,  be  and 

they  are  hereby  ousted  and  excluded  from  all  corporate  rights, 
privileges  and  franchises,  under  said  corporate  name  so  claimed 
and  exercised  by  them. 

[Add  judgment  for  costs.] 

2210.  Judgment  ousting  public  officer  and  forfeiting  his  ofQce. 

[Recitals  as  in  last  preceding  form]  : 

IT  IS  THEREFORE  ADJUDGED  and  decreed  that  the  said 
C D has,  by  reason  of  his  acts  set  forth  in  the  informa- 
tion and  findings  herein,  forfeited  his  said  office  of  [name  office] , 
and  that  the  said  defendant  C . . . .  D . . . .  be,  and  he  hereby  is, 
ousted  and  excluded  from  said  office. 

2211.  The  same,  for  usurpation  of  office. 

[Recitals  as  in  last  preceding  forms]  : 

IT  IS  THEREFORE  ADJUDGED  that  the  defendant  C. . . . 

D .  has  usurped  and  unlawfully  holds  the  office  of   [name 

offixse]  and  that  he  be  and  hereby  is  ousted  and  excluded  there- 
from. 

2212.  Judgment  annulling  corporation  for  violation  of  its 

charter  (Wis.  Stats.  1898  sees.  3241-3245). 

[Recitals  of  commencement  of  action,  trial  and  findings,  ac- 
cording to  the  facts,  as  in  forms  in  last  preceding  chapter,  and 
continuing] : 

Now,  therefore,  on  motion  of  E F ,  attorney  general 

of  the  state  of  Wisconsin ; 

IT  IS  ADJUDGED  and  decreed  that  said  defendant  corpora- 
tion has  offended  against  the  provisions  of  law  under  which  it 
was  created  [or,  has  violated  the  provisions  of  section,  naming 
section;  or  otherwise  state  one  of  the  causes  of  forfeiture  speci- 
fied in  section  3241  Wis.  Stats.  1898,  according  to  the  fact] ,  as 
determined  in  the  findings  of  fact  in  this  action  whereby  the  said 
defendant  has  forfeited  [or,  surrendered]  its  charter  and  its 
corporate  rights,  privileges  and  franchises;  and 

It  is  further  adjudged  that  the  said  defendant  has  forfeited 
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[or,  surrendered]  its  corporate  rights,  privileges  and  franchises,- 
and  that  said  corporation  be  and  is  hereby  excluded  from  such 
corporate  rights,  privileges  and  franchises  and  that  said  corpora- 
tion be,  and  the  same  is  hereby,  dissolved,  and  that  the  said  de- 
fendant, its  directors,  offlcers,  attorneys  and  agents  be,  and  they 
are  hereby,  enjoined  and  restrained  from  exercising  any  of  such, 
corporate  rights,  privileges  or  franchises,  and  from  collecting  or 
receiving  any  debts  or  demands  due  or  owing  to  said  defendant,, 
and  from  paying  out,  interfering  with,  transferring  or  selling 
any  moneys,  securities,  property  or  effects  of  the  said  corpora- 
tion or  held  by  it. 

It  is  further  adjudged  that  R. . . .  C. . . .  ,  Esq.,  of be,. 

and  he  is  hereby,  appointed  receiver  of  all  the  property,  real  and 
personal,  credits,  moneys,  things  in  action  and  effects  of  said 
corporation  either  owned  or  held  by  it  or  in  which  it  is  in  any 
way  interested,  with  the  usual  powers,  rights  and  duties  of  re- 
ceivers in  such  cases,  according  to  the  practice  of  this  court  and 
the  statutes  in  such  case  made  and  provided. 

It  is  further  adjudged  that  said  receiver,  before  entering  on- 
the  duties  of  his  trust,  give  bond  to  the  clerk  of  this  court  for  the 
faithful  performance  of  his  duties  as  such  receiver  in  the  sum. 

of dollars  [provide  number  of  sureties  and  manner  of 

approval],  upon  the  approval  of  ■^hich  bond  said  receiver  is  au- 
thorized and  directed  to  take  possession  of  and  sell  all  the  said 
property  of  said  corporation  and  convert  the  same  into  money 
and  distribute  the  proceeds  thereof  after  paying  the  costs  and^ 
expenses  in  the  following  order  [name  order  of  payment  as  in 
section  3245  Wis.  Stats.  1898] . 

It  is  further  adjudged  that  said  receiver  may  make  such  fur- 
ther application  to  this  court,  from  time  to  time  as  may  be  nec- 
essary and  proper,  for  further  directions  and  instructions  as  to- 
the  management  of  his  said  trust. 

It  is  further  adjudged  that  the  plaintiff  recover  of  the  said  de- 
fendant the  costs  of  this  action,  taxed  at dollars,  and 

that  said  receiver  pay  said  sum  to  the  plaintiff's  attorney  out  of 
the  funds  received  by  him. 

By  the  Court : 

R....  S....,  Clerk. 

2213.    Judgment  of  absolute  divorce  in  wife's  favor. 

[Recitals  of  trial  and  findings  as  in  forms  in  immediately  pre- 
ceding chapters,  and  continuing] :  i 

IT  IS  ADJUDGED : 

I.  That  the  bonds  of  matrimony  heretofore  existing  between- 
the  plaintiff,  A....  B....,  and  the  defendant,  C...  D.... 


Chapter  CXLIX.]  1361  [Form  2214. 

B . . . . ,  be,  and  the  same  are  hereby  wholly  dissolved,  and  the 
parties  freed  from  the  obligations  thereof. 

II.  That  the  plaintiff's  name  be  changed  to  [maiden  name], 
by  which  name  she  was  known  and  called  prior  to  entering  into 
the  marriage  hereby  dissolved. 

III.  That  the  said  defendant,  C D B ,  pay  to  the 

plaintiff,  A. . . .   B. . . .  ,  the  sum  of   dollars  a  year, 

as  a  suitable  allowance  for  her  support;  and  that  the  same  be 
paid  in  manner  following  [specify  times  and  place  of  payment], 
during  the  natural  life  of  the  plaintiff,  and  that  said  pajmients 
be  charged  as  a  lien  upon  the  following  described  real  estate  of 
the  defendant,  to-wit  [describe  it]  [or  if  the  payment  of  the  ali- 
mony is  to  be  secured  by  bond  here  specify  the  bond  to  be  given 
and  by  whom  approved]. 

IV.  That  the  custody  of  the  infant  children  of  the  parties 
[name  them]  be,  and  is  hereby  awarded  to  the  plaintiff  [with 
leave  to  defendant  to  see  and  visit  them,  as  follows,  specify  par- 
ticularly when  and  under  what  conditions  defendant  may  visit 
them] . 

Y.    That  the  defendant  pay  to  the  plaintiff  as  a  suitable  al- 
lowance for  the  support,  maintenance  and  education  of  said  chil- 
dren, the  following  sums  [specify  amounts  to  be  paid  and  when]. 
VI.     That  the  plaintiff  have  and  recover  her  costs  herein,  taxed 

at dollars,  in  addition  to  sums  heretofore  ordered  to 

be  paid. 

By  the  Court: 

0....  P....  ,  Clerk. 

2214.    Judgment  of  divorce  vrith  final  division  of  property  in- 
stead of  alimony  (Wis.  Stats.  1898  sec.  2364). 

[Insert  in  place  of  paragraph  III  in  preceding,  form,  the  fol- 
lowing] : 

III.  That  a  final  division  and  distribution  of  the  estate,  real 
and  personal,  of  the  said  defendant  [and  so  much  of  the  estate 
of  the  plaintiff  as  has  been  derived  from  the  defendant]  be  and 
is  hereby  made  between  the  parties  as  foUows:  The  following 
described  real  estate  of  the  defendant,  to-wit  [describe  same] 
is  awarded  to  the  plaintiff,  and  the  title  in  fee  thereof  is  hereby 
divested  from  the  defendant  and  transferred  to  the  plaintiff  ab- 
solutely; and  the  following  described  personal  property  of  the 
defendant  is  awarded  to  the  plaintiff,  to-\vit  [describe  same], 
and  the  title  thereto  is  hereby  transferred  from  the  defendant 
to  the  plaintiff  absolutely ;  and  the  title  to  the  remaining  prop- 
erty of  the  defendant,  real  and  personal,  is  hereby  vested  abso- 
86 
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lutely  in  said  defendant  free  from  all  claim  of  the  plaintifiE 
thereon  of  any  nature. 

2215.  Judgment  of  divorce  from  bed  and  board. 

[Recitals  as  in  Form  2213,  and  continuing] : 

IT  IS  THEREFORE  ADJUDGED  that  the  plaintiff  and  de- 
fendant be,  and  they  are  hereby,  separated  and  divorced  from 

bed  and  board  forever  [or,  for  the  term  of years  from  this 

date] . 

[Add  provisions  for  alimony,  custody  of  children,  etc.,  as  in 
preceding  forms.] 

2216.  Interlocutory  judgment  of  limited  divorce  from  bed  and 

board  (sustained  in  Lamberton  v.  Lamberton,  125 
Wis.  616,  under  Wis.  Stats.  1898  sec.  2883), 

[Recitals  of  trial  and  findings  as  in  immediately  preceding 
chapters,  and  continuing]  : 

Now,  therefore,  on  motion  of  the  attorneys  for  the  plaintiff, 
'  IT  IS  ORDERED,  adjudged  and  decreed,  that  the  plaintiff 
be,  and  she  hereby  is  granted  a  divorce  from  bed  and  board  for 
the  term  and  period  of  two  years  from  and  after  this  date  as 
against  said  defendant,  and  he,  the  defendant,  is  restrained  and 
enjoined  from  attempting  hereafter,  during  said  period,  to  make 
his  home  with,  or  in  any  manner  interfering  with,  the  plaintiff, 
excepting  only  that  he  shall  have  the  right  to  visit  his  infant 
children  twice  in  each  month  during  the  day  time  at  the  home 
of  said  plaintiff  if  they  make  their  home  with  her;  this  judg- 
ment not  in  any  manner  to  prejudice  the  right  of  the  plaintiff 
to  apply  for  judgment  of  divorce  from  the  bonds  of  matrimony, 
or  from  bed  and  board  forever,  in  the  event  that  the  defendant 
does  not  refrain  from  the  use  of  strong  and  intoxicating  liquors 
and  drinks. 

Further  ordered  and  adjudged  that  in  and  by  way  of  distribu- 
tion and  division  of  the  property  and  estate  of  the  defendant 

between  the  parties  hereto,  the  defendant  C...  D B 

be,  and  he  hereby  is,  directed  and  required  to  make,  execute  and 

deliver  to  the  plaintiff  A B a  deed  of  conveyance  of 

all  of  his  right,  title  and  interest  of,  in  and  to  those  certain 
pieces  or  parcels  of  land  described  as  follows,  to-wit  [insert  de- 
scription] . 

Further  ordered  and  adjudged  that  in  such  division  and  dis- 
tribution the  plaintiff  have,  and  is  hereby  awarded,  the  right  to 
the  possession,  use  and  income,  for  the  term  and  period  of  five 
years  from  and  after  this  date,  of  the  homestead  farm  lying,  be- 
ing and  situate  in  the  town  of ,  county  of ,  and 

state  of ,  known  and  described  as  follows,  to-wit  [insert 
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'description],  together  with  the  right  to  the  possession  and  use 
of  all  the  personal  property  thereon  belonging  to  the  defendant, 
•excepting  only  such  articles  of  household  furniture  within  the 
liome  on  said  farm  as  was  given  to  said  defendant  by,  or  which 
came  to  him  from,  his  relatives,  all  of  which  said  furniture  he 
shall  have  the  right  to  remove  from  said  home  if  he  sees  fit  to  do 
«o;  provided,  however,  that  the  plaintiff  shall  pay  all  taxes  as- 
sessed against  said  farm  and  personal  property,  and  shall  care 
for  said  real  estate  and  keep  cut  all  noxious  weeds  thereon. 

Further  ordered  and   adjudged  that   the  defendant   C 

D . . . .  B have  the  possession,  use  and  income  of  all  the  re- 
mainder and  residue  of  his  property,  and  that  the  judgment 
herein  shall  not  be  deemed  to  provide  for  or  to  be  a  final  dis- 
tribution and  division  of  the  property  of  the  defendant  between 
4he  parties  hereto. 

Further  ordered  and  adjudged  that  the  custody  and  control 
■ot  the  infant  children  of  the  parties  hereto  be,  and  it  hereby  is, 
^awarded  to  the  plaintiff  herein,  and  that  the  said  plaintiff  be 
-and  she  hereby  is  required  to  care  for  and  maintain  said  infant 
.children  out  of  the  property  and  estate  hereby  awarded  to  her. 

Further  ordered  and  adjudged  that  costs  be  not  awarded  to 
^.either  of  the  parties  hereto. 

Dated ,  19. .  By  the  Court : 

R...-.  S....,  Clerk. 

2217.  Judgment  dismissing  appeal  from  justice  court  for  fail- 

ure to  bring  action  to  trial  (Wis.  Stats,  sees.  3766, 
2925). 

[Title.]  [Caption  as  in  Form  7.] 

The  return  upon  the  appeal  herein  having  been  filed  on  the 

....   day  of  ,  19 . .  ,  and  said  appeal  not  having  been 

l)rought  to  a  hearing  before  the  end  of  the  second  term  of  this 
■court  thereafter, 

Now,  on  motion  of  G H. . . .  attorney  for  [name  respond- 
ent] , 

IT  IS  ADJUDGED,  that  said  appeal  be  and  is  hereby  dis- 
missed, and  that  saifl  [name  respondent]  do  have  and  recover 
of  [name  appellant  and  his  sureties  on  the  appeal]  the  costs  and 
disbursements  up6n  said  appeal,  taxed  at dollars. 

2218.  Judgment  afSrming  or  reversing  justice's  judgment, 

where  there  is  no  new  trial  (Wis.  Stats.  1898  sec. 
3769). 

{Title.]  [Caption  as  in  Form  7.] 

The  appeal  herein  having  been  brought  to  a  hearing  before 

the  court  upon  the  return  herein,  after  hearing  G....   H.... 
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attorney  for  the  appellant  and  J. . . .  K. . . .  attorney  for  the  re- 
spondent, the  court  being  now  fully  advised  in  the  premises, 

Upon  motion  of attorney  for , 

IT  IS  ADJUDGED  that  the  judgment  of  the  justice  in  this 

action,  adjudging  that  the  said recover  of  the  said 

the  sum  of dollars  damages  and  costs  [or  otherwise  de- 
scribe briefly  the  judgment  appealed  from,  according  to  the 
fact],  be  and  the  same  is  hereby  afBrmed  [or,  reversed]  in  whole- 
[or,  reversed  in  part,  to-wit,  here  state  what  part  is  reversed]. 

And  it  is  further  adjudged  that  said do  have  and  re- 
cover of  the  said and  [name,  sureties  on  appeal  bond] ,. 

the  costs  and  disbursements  of  this  appeal,  taxed  at 

dollars. 

2219.  Judgment  on  appeal  from  justice  court  after  trial  de 

novo  (Wis.  SUts.  i898  sec.  3768). 

[Title.]  [Caption  as  in  Form  7.] 

This  action,  being  an  appeal  from  a  judgment  rendered  by 

and  before  L. . . .  M ,  Esq.,  a  justice  of  the  peace  of  said 

county,  having  been  tried  *  before  the  court  and  a  jury,  and  a 
verdict  having  been  duly  rendered  for  the  plaintiff  and  his  dam- 
ages assessed  at  the  sum  of dollars  [or,  for  the  defend- 
ant] [or,  if  the  trial  was  by  the  court,  insert  after  the  *  by  the 
court,  trial  by  jury  having  been  waived,  and  the  court  having 
made  and  filed  findings  of  fact  and  conclusions  of  law  wherein 
judgment  is  ordered  for  the  plaintiff  for dollars  dam- 
ages and  costs,  or  for  the  defendant]  ; 

Now,  on  motion  of attorney  for , 

IT  IS  ADJUDGED  that  the  plaintiff  A B have  and 

recover  of  C . . . .  D . . . .  the  defendant  and  E . . . .  F [surety 

on  appeal  bond]  the  said  sum  of dollars  damages,  and 

his  costs  and  disbursements,  taxed  at dollars,  making  in 

all  the  sum  of dollars  [or,  that  the  defendant  C. . . . 

D . . . .  have  judgment  dismissing  the  complaint  and  recover  of 

A. . . .  B ,  the  plaintiff,  his  costs  and  disbursements,  taxed 

at doUars] . 

2220.  Order  of  restitution  on  reversal  of  a  justice's  judgment 

which  has  been  collected  (Wis.  Stats.  1898  sec.  3772). 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  been  tried  upon  the  appeal  herein  and 
judgment  rendered  wholly  reversing  the  judgment  theretofore 
rendered  therein  by  L. . . .  M. . . .  ,  Esq.,  justice  of  the  peace, 
and  motion  having  been  made,  upon  the  record  and  the  affidavit 
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of  C . . . .  D for  an  order  of  restitution,  and  it  appearing 

satisfactorily  that  the  plaintiff  before  the  rendition  of  said  judg- 
ment of  reversal  and  on  the day  of ,  19.  •  ,  had  col- 
lected the  whole  [or  some  part,  naming  the  amount  collected] 
of  said  justice 's  judgment,  and  that  the  said  C D is  en- 
titled to  restitution  of  the  sum  so  collected; 

Now,  on  motion  of  G H ,  Esq.,  attorney  for  the  de- 
fendant, 

IT  IS  ORDERED,  that  the  said  A. . . .  B. . . .  restore  to  the 

said  C . . . .  D . . . .  the  said  sum  of dollars,  with  interest 

from  the  said day  of ,  19. .  ,   [day  of  collection], 

amounting  in  all  to dollars,  and  that  if  the  said  sum 

be  not  paid  the  said  C D have  execution  therefor.    It 

is  further  ordered  that  said  A B pay  to  the  said  C 

D . . . .  the  sum  of dollars,  costs  of  said  motion. 

2221.    Judgment  on  appeal  from  county  court  (Wis.  Stats. 
1898  sec.  4037). 

[Title.]  [Caption  as  in  Form  7.] 
The  appeal  of   [name  appellant]   from  the  order  [or,  judg- 
ment] of  the  county  court  of county,  coming  on  to  be 

heard  at  said  term,  and  the  issues  therein  having  been  tried  by 
the  court,  *  and  the  judge  having  made  and  filed  his  findings 

of  fact  and  conclusions  of  law  on  the day  of ,  19 . .  , 

wherein  judgment  is  ordered  as  hereinafter  adjudged  [or  if  trial 
was  ty  jury  insert  after  the  *  and  a  jury  and  a  verdict  having 
been  duly  rendered  finding  for,  insert  substance  of  verdict] ; 

Now,  on  motion  of  G. . . .  H. . . .  ,  Esq.,  attorney  for , 

IT  IS  ADJUDGED,  that  the  judgment   [or,  order]   of  the 

county  court  of county  dated ,  19 . .  ,  from  which 

this  appeal  was  taken,  be  and  the  same  is  wholly  affirmed  [or^ 
wholly  reversed]. 

[Or  if  affirmed  in  part  and  reversed  in  part]  : 
IT  IS  ADJUDGED  that  so  much  of  the  judgment  of  the  county 
court  of county,  from  which  this  appeal  is  taken,  as  pro- 
vides [here  state  specifically  part  reversed]  be  and  the  same  is 
hereby  reversed,  and  that  the  remainder  of  said  judgment  be  and 
is  hereby  affirmed ;  and  that  the  said do  have  and  re- 
cover of  the  said his  costs  and  disbursements  herein, 

taxed  at dollars. 

And  it  is  further  adjudged  that  this  case  be  remitted  to  the 
county  court  aforesaid  with  directions  to  [here  state  further  pro- 
ceedings to  be  taken  in  the  county  court,  if  further  proceedings 
are  necessary]. 
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2222.    Order  dismissing  action  erroneously  certified  to  circuit- 
court  as  involving  title  to  land  (Wis.  Stats.  1898  sees. 
3621,  3622). 

[Title.]  [Caption  as  in  Form  7.f 

A  transcript  of  the  docket  entries  in  this  action,  together  with- 

all  process  and  other  papers  therein,  having  been  certified  and" 

returned  to  this  court  by  L M ,  Esq.,  a  justice  of  the- 

peace  of  said  county,  before  whom  the  said  action  was  commenced, 
and  the  said  justice  having  certified  that  by  the  answers  therein 
the  title  to  lands  will  come  in  question,  and  it  appearing  from 
the  papers  so  certified  that  no  question  of  title  to  land  has  been 
raised  in  the  said  action,  and  that  the  same  was  so  certified  to 
this  court  erroneously ;  and  that  this  court  therefore  has  not  jur- 
isdiction of  the  same; 

Now  on  motion  of  Gr. . . .  H attorney  for  the  defendant,- 

IT  IS  ORDERED  that  the  action  be  and  the  same  is  hereby- 
dismissed  without  costs. 


2223.    Judgment  pursuant  to  direction  of  supreme  court  after 
reversal. 

[Title.]  [Caption  as  in  Form  7.1 

This  action  having  been  tried  at  the term,  19 . .  ,  of  this- 

court,  before  the  court  *  and  a  jury,  and  a  special  verdict  having:, 
been  rendered  therein  which  is  of  record  [or  if.  tried  by  the  court 
insert  after  *,  and  the  court  having  made  findings  of  fact  and 
conclusions  of  law  therein  which  are  of  record]  and  the  court 

having  on  the  day  of  ,  19 . .  ,  rendered  judgment 

thereon  for  the  plaintiff  and  against  the  defendant  for 

dollars  damages  and dollars  cost ;  and  the  defendant- 
having  duly  appealed  from  said  judgment,  and  the  whole  thereof,, 
to  the  supreme  court ;  by  which  court  the  said  judgment  was,  on 

the  ....  day  of ,  19 . .  ,  wholly  reversed ;  and  the  record 

in  this  cause  having  been  duly  remitted  from  said  supreme  court 
to  this  court  with  directions  that  judgment  be  entered  in  favor 
of  the  defendant;  and  due  notice  of  such  remittance  having 
been  given  to  the  plaintiff,  as  appears  by  the  proofs  on  file ;  and 
due  notice  of  application  for  this  judgment  having  been  given^. 
and  proof  of  such  notice  having  been  filed, 

Now,  on  motion  of  G. . . .  H ,  attorney  for  the  defendant, 

IT  IS  ADJUDGED  that  the  complaint  herein  be  dismissed 

and  that  C . . . .  D . . . .  ,  defendant,  do  have  and  recover  of  A 

B. . . .  ,  plaintiff,  the  costs  and  disbursements  of  this  action,  taxed, 
at  the  sum  of dollars. 
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2224.  Judgment  in  form  against  several  joint  debtors,  one 

only  being  served  (Wis.  Stats.  1898  sec.  2884). 

[Title.]                                                       [Caption  as  in  Form  7.] 
The  summons  and  complaint  in  this  action  having  been  per- 
sonally served  upon  the  defendant,  C D ,  on  the 

day  of ,  19 . .  ,  and  due  proof  of  such  personal  service 

having  been  made  and  filed,  and  it  appearing  by  proofs  duly 

made  that  after  due  diligence  the  defendant,  B F ,  can 

not  be  found,  and  has  not  been  served; 

And  said  action  having  come  on  for  trial  upon  the  answer  of 
the  defendant,  C . . . .  D . . . .  ,  alone,  and  having  been  tried  by 
the  court,  trial  by  jury  having  been  waived,  and  the  court  hav- 
ing made  and  filed  its  findings  herein  which  are  of  record  and 
having  concluded  that  the  defendants  are  jointly  indebted  to 
the  plaintiff  herein,  and  that  judgment  should  be  entered  in  form 
against  all  said  defendants, 

Now,  on  motion  of  G. . . .  H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  said  A B ,  plaintiff,  do 

have  and  recover  of  the  said  defendants,  C . . . .  D and  E . . . . 

F. . . .  ,  the  sum  of dollars,  damages,  and dol- 
lars, costs,  making  in  all  the  sum  of dollars ;  this  judg- 
ment to  be  enforced  only  against  the  joint  property  of  said  C, . . . 

D and  E . .  .  .F. . . .  and  the  separate  property  of  said  C. . . , 

D.... 

2225.  Judgment  of  foreclosure  of  mechanic's  lien  (Wis.  Stats. 

1898  sec.  3224). 
[Title.]  [Caption  as  in  Form  7.] 

[Recite  trial  verdict  or  findings  as  in  immediately  preceding 
chapters,  and  continue]  :  and  due  notice  of  the  pendency  of  this 
action  having  been  filed  in  the  office  of  the  register  of  deeds  of 
the  county  of ; 

Now,  on  motion  of  G H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED :     1.     That  the  amount  due  the  plaintiff 

A B. . . ;  from  the  defendant  [name  defendant  or  defendants 

who  are  personally  liable  to  the  plaintiff]  is  the  sum  of 

doUars,  and  interest  thereon  from  the day  of ,  19 . .  , 

amounting  to  the  sum  of doUars  and cents. 

2.  That  the  amount  due  the  plaintiff  [name  another  plaintiff 
who  has  established  a  separate  lien]  from  the  defendant  [name 

defendants  personally  liable]  is  the  sum  of dollars,  and 

interest  thereon  from  the day  of ,  19. .  ,  amounting 

to  the  sum  of dollars  and cents.     [If  there  are 

defendants  who  have  established  liens  adjudge  the  amount  due 
each  in  the  same  way.] 


Form  2225.]  1368  [Chapter  CXLIX. 

3.  That  all  said  sums  are  due  for  work  and  labor  performed 
and  for  materials  furnished  upon,  in  and  about  the  construction 
of  a  certain  building,  to- wit  [name  or  describe  'building] ,  on  the 
following  described  premises,  to-wit  [describe  same],  being  less 
than  one  acre  in  extent  and  situate  within  the  limits  of  an  in- 
corporated city,  to-wit,  the  city  of in  said  county  [or  if 

the  premises  are  not  within  a  city  or  village  specify  the  fact] ; 
and  that  said  premises  and  the  interest  of  the  defendant,  C . . . . 
D . . . .  ,  therein,  at  the  time  of  the  commencement  of  the  work 
and  furnishing  of  the  materials  aforesaid,  to-wit,  the  ....  day 

of   ,  19 . .  ,  or  which  he  has  since  acquired  therein,  are 

subject  to  a  lien  for  each  and  all  of  said  sums  under  the  provi- 
sions of  chapter  143  of  the  revised  statutes  of  this  state,  and  the 
acts  amendatory  thereof,  and — 

4.  That  the  said  interest  of  said  C D in  and  to  the 

said  building  and  premises  above  described  be  sold  to  satisfy 
the  amount  of  the  said  several  liens  above  specified,  including 
the  costs  of  this  action  and  the  costs  of  filing  the  claims  for  said 
liens. 

5.  That  such  sale  be  made  by  the  sheriff  of  the  county  of 

[or,  by  L M as  referee  hereby  appointed  for 

that  purpose]  ;  that  the  said  sheriff  [or,  referee]  give  notice 
thereof  in  the  manner  provided  by  law;  that  said  premises  be 
sold  in  one  parcel  [or  if  in  parcels  in  parcels  as  follows,  describe 
parcels]  ;  that  out  of  the  proceeds  of  such  sale  or  sales  the  sheriff 
[or,  referee]  [after  confirmation  of  such  sale]  pay  to  G. . . . 
H. . . .  ,  plaintiff's  attorney,  the  sum  of dollars,  and  in- 
terest thereon  to  the  time  of  such  sale,  being  the  costs  of  this 
action;  that  he  also  pay  to  A. . . .  B. . . .  ,  plaintiff,  or  his  attor- 
ney, the  sum  of dollars,  the  amount  due  him  as  herefti 

adjudged,  and dollars,  his  costs  of  filing  his  claim  for 

lien,  with  interest  on  said  sums  to  the  date  of  sale  [insert  same 
directions  as  to  other  lien  claimants] ;  that  said  sheriff  [or,  ref- 
eree] make  report  of  such  sale  within  ten  days  after  making  the 
same,  and  file  the  same  with  the  clerk  of  this  court;  and  bring 
the  residue  of  the  proceeds  of  such  sale  into  court,  with  the  re- 
port of  sale,  to  abide  the  order  of  the  court. 

6.  That  if  the  proceeds  realized  from  said  sale  shall  be  insuf- 
ficient after  paying  the  costs  of  the  action  and  of  making  sale, 
to  pay  the  full  amount  adjudged  to  be  due  to  said  claimants  as 
above  adjudged  and  directed,  that  then  the  said  sheriff  [or,  ref- 
eree] pay  and  distribute  the  proceeds  of  such  sale  applicable 
thereto,  to  each  of  said  claimants  in  the  proportion  which  tne 
sum  adjudged  to  each  bears  to  th|e  whole  amount  adjudged  to  all. 

7.  That,  if  any  deficiency  arise  upon  such  sale,  in  the  pay- 


Chapter  CXLIX.]  1369  [Forms  2226,  2227. 

ment  of  said  sums  so  adjudged  to  be  due,  the  said  sheriff  specify 
the  same  in  his  report  of  sale,  and  that  judgment  may  be  ren- 
dered therefor,  upon  the  confirmation  of  such  sale,  against  the 
defendant  [name  defendant  or  defendants  who  are  personally 
liable],  and  that  the  purchaser,  or  purchasers,  at  such  sale  be 
entitled  to  a  writ  of  assistance  to  obtain  possession  of  the  prem- 
ises sold  in  manner  as  provided  by  law. 

By  the  Court: 

C...  K....  ,  Clert. 

2226.  Judgment  for  deficiency  on  mechanic's  lien  judgment 

(Wis.  Stats.  1898  sec.  3326). 
[Title.]  [Caption  as  in  Form  7.] 

The  report  of  the  sheriff  of county  [or,  of  L M 

the  referee  herein]  who  was  directed  to  sell  the  premises  de- 
scribed in  the  judgment  in  this  action,  having  been  filed  on  the 

....  day  of ,  19 . .  ,  by  which  it  appears  that  a  deficiency 

[or,  deficiencies]  arose  upon  such  sale  in  the  payment  of  the 
-amounts  adjudged  to  be  due  to  the  lien  claimants,  as  follows,  to- 
wit  [here  specify  amount  or  amounts  of  deficiencies  due  each 
claimant] ;  and  the  said  report  of  sale  having  been  duly  confirmed 

by  an  order  of  the  court,  entered  on  the day  of 

19. .  ,  and  judgment  for  deficiency  [or,  deficiencies]  having  been 
ordered. 

On  motion  of  G H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED :     1.     That  the  plaintiff  A B do 

have  and  recover  of  the  defendant  [name  defendant  personally 
liaile],  the  sum  of dollars,  the  amount  of  such  defi- 
ciency due  to  said  A B [proceed  in  the  same  way  as  to 

<ill  lien  claimants  entitled  to  judgment  for  deficiency]. 

By  the  Court: 

R....  S...., 
Circuit  Judge. 

2227.  Interlocutory  judgment  for  accounting  in  action  for 

dissolution   of   partnership    (Wis.   Stats.    1898   sec. 
2883). 

[Title.]  [Caption  as  in  Form  7.] 

This  action  having  been  tried  by  the  court  and  findings  therein 

made  which  are  of  record,  and  the  court  having  determined  that 

an  interlocutory  judgment  for  an  accounting  should  be  entered ; 

On  motion  of  G H ,  plaintiff's  attorney, 

IT  IS  ADJUDGED:     1.     That  the   partnership   heretofore 

■subsisting  between  the  plaintiff  and  defendant  C . . . .    D 

under  the  firm  name  and  style  of  A B &  Co.  be  and  the 

same  is  hereby  dissolved. 


Form  2228.]  1370  [Chapter  CXLIX. 

2.  {If  there  are  issues  of  fact  on  the  merits  which  have  ieen 
determined  iy  the  court  and  which  are  necessary  to  be  adjudged 
before  the  account  is  taken  insert  the  proper  judgment  here,  as 

for  instance] :    That  the  deed  executed  by  the  defendant  C 

D to  the  defendant  B F on  the day  of , 

19 . .  ,  purporting  to  convey  the  following  described  premises 
[describe  same]  be  and  the  same  is  hereby  set  aside  and  held  for 
naught,  and  the  title  of  said  premises  is  adjudged  to  be  in  the 

said  defendant  C D in  trust  for  said  partnership,  the 

same  being  partnership  property. 

3.  That  it  be  referred  to  L. . . .  M ,  an  attorney  of  this 

court,  to  take  and  state  an  account  of  all  dealings  and  transac- 
tions between  the  plaintiff  A B and  defendant  C. . . . 

D as  partners  aforesaid;  and  the  said  A B....   and 

C D are  hereby  required  to  produce  before  the  said  ref- 
eree all  books,  deeds,  papers  and  writings  in  their  custody  or 
under  their  control  relating  to  said  partnership  or  their  dealings 
as  partners,  or  the  assets  of  said  firm;  that  the  said  referee  be 
empowered  to  examine  said  parties  under  oath,  as  well  as  other- 
witnesses,  and  that  he  report  the  result  of  such  accounting  as: 
well  as  the  testimony  taken  with  all  convenient  speed. 

4.  That  upon  the  filing  of  the  report  of  said  referee  the  par- 
ties be  at  liberty  to  move  for  final  judgment  therein,  as  they 
shall  be  advised. 

By  the  Court: 

J. ...  K. ...  ,  Clerk. 

2228.    Pinal  judgment  of  dissolution  of  partnership,  and  clos- 
ing up  proceedings. 

[Title.]  [Caption  as  in  Form  7.J. 

This  action  having  come  on  for  final  hearing  upon  the  report 

of  L M ,  the  referee,  to  take  an  account,  appointed 

herein  and  it  appearing  from  said  account  which  is  hereby  in  all 
resepcts  confirmed  that  the  respective  interests  of  the  plaintiff, 
A. . . .  B. . . .  ,  and  the  defendant,  C. . . .  D. . . .  ,  in  the  assets  of 
said  firm  are  as  follows  [state  interests] ; 

And  it  further  appearing  from  the  report  of  the  receiver  here- 
tofore appointed  herein  that  after  payment  of  all  debts  and  de- 
mands against  said  firm  and  the  expenses  and  compensation  of 
said  receiver  there  remains  in  his  hands  the  sum  of dol- 
lars for  division  between  said  partners ;  now,  being  fully  advised 
in  the  premises. 

Upon  motion  of  G H attorney  for  the  plaintiff, 

IT  IS  ADJUDGED,  that  said  receiver  pay  out  of  the  moneys 
in  his  hands  the  sum  of dollars,  the  costs  of  this  action,. 


Chapter  CXLIX.]  1371  [Form  2229. 

as  taxed;  that  he  retain  the  sum  of dollars  for  his  com- 
pensation and  expenses,  which  sum  is  hereby  allowed;  and  that 

he  pay  to  the  plaintiff  A B dollars  and  to  the 

defendant  C D dollars,  being  their  respective 

shares  in  the  partnership  assets  as  shown  by  said  accounting; 

It  is  further  adjudged  that  the  following  real  estate  owned  by 
said  partnership  [descriie  same]  be  and  the  same  is  hereby  as- 
signed to  said  partners  as  tenants  in  common,  viz.,  to  A. . . . 

B an  undivided  one-half  and  to  the  defendant  C D 

an  undivided  one-half. 

[Insert  such  other  provisions  as  are  necessary.] 
It  is  further  ordered  that  said  receiver  file  with  the  clerk  of 
this  court  a  supplemental  report  showing  his  doings  under  the 
terms  of  this  judgment. 

By  the  Court: 

R....  S Clerk. 

2229.    Judgment  of  refarmation  of  a  deed  on  ground  of  mis- 
take. 

[Title.]  [Caption  as  in  Form  7.] 

[Recite  trial  and  findings  as  in  forms  in  immediately  preced- 
ing chapters.] 

Now,  on  motion  of  G H. . . .  attorney  for  plaintiff, 

IT  IS  ADJUDGED  that  the  deed  of  conveyance  executed  by 

the  defendant  C D to  the  plaintiff  on  the  ....  day  of 

,  19 . .  ,  and  recorded  in  the  office  of  the  register  of  deeds, 

for county,  on  the day  of ,  19 . .  ,  in  volume 

of  Deeds,  on  page  . . . .  ,  be  and  the  same  is  hereby  reformed 

and  corrected  according  to  the  real  intent  of  the  parties,  so  the 
description  therein  shall  read  as  follows  [insert  true  description] , 
and  so  reformed  said  deed  shall  convey  said  last  described  prem- 
ises as  fully  as  if  the  same  had  originally  been  described  therein, 

and  that  said  defendant  C D. . . .  within  thirty  days  after 

the  entry  of  this  judgment  and  service  on  him  of  notice  of  entry 
thereof,  execute  and  deliver  to  the  plaintiff  a  deed  of  said  prem- 
ises conforming  to  this  judgment,  and  that  in  case  of  his  failure 
so  to  do,  the  title  to  said  premises  above  described,  do  pass  by  this 
judgment  from  said  defendant  to,  and  vest  in,  the  plaintiff  in 
fee  simple,  as  fully  as  if  properly  conveyed  in  said  deed. 

That  the  plaintiff,  A B ,  recover  of  the  defendant^ 

C  . . .  D . . . .  ,  the  costs  of  this  action,  taxed  at dollars. 

By  the  Court: 

R. ...  S.... ,  Clerk. 
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2230.  Judgment  correcting  an  account  stated. 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  of  trial  and  verdict  or  findings  as  in  forms  in  imme- 
diately preceding  chapters.] 

On  motion  of  G H attorney  for  plaintiff, 

IT  IS  ADJUDGED  that  the  account  erroneously  stated  be- 
tween the  parties  hereto  on  the day  of ,  19 . .  ,  by 

which  it  appeared  that  the  sum  of dollars  was  due  the 

plaintiff  from  the  defendant  as  a  balance  of  account,  be  and  the 
same  is  hereby  corrected  by  adding  to  the  charges  against  the 
defendant  in  said  account  the  sum  of dollars  [or  other- 
wise state  the  charge  according  to  the  fact] ,  making  the  correct 

balance  due  the  plaintiff  the  sum  of  . .' doUars. 

Further  adjudged  that  the  plaintiff  recover  of  the  defendant 

the  sum  of dollars,  being  the  balance  justly  due  him 

on  said  account  as  corrected,  together  with,  the  costs  and  dis- 
bursements of  this  action,  taxed  at dollars,  making  in 

all  the  sum  of dollars. 

By  the  Court: 

R S ,  Clerk. 

2231.  Judgment  of  contribution  between  sureties. 

[Title.]  [Caption  as  in  Form  7.] 

[Recital  of  trial,  verdict,  or  findings  as  in  forms  in  immedi- 
<itely  preceding  chapter.] 

On  motion  of  G. . . .  H plaintiff's  attorney, 

IT  IS  ADJUDGED  that  the  plaintiff  A. . . .  B. . . .  do  have 

•and  recover  of  the  defendant  C D [surety]  the  sum  of 

dollars,  together  with  the  costs  and  disbursements  of 

this  action,  taxed  at dollars. 

[If  the  judgment  be  against  two  or  more  sureties  there  should 
he  a  separate  provision  directing  recovery  of  the  proper  share 
against  each  surety.] 

By  the  Court: 

R....  S....,  Clerk. 

2232.  Judgment  affirming  judgment  of  county  court  probat- 

ing will  (Wis.  Stats.  1898  sec.  4037). 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  as  in  Form  2221.] 

On  motion  of  G. . . .  H ,  attorney  for  A B . . . .  ,  propo- 
nent of  said  will, 

IT  IS  ADJUDGED  that  the  order  and  judgment  of  the  county 
«ourt  of county,  dated  and  entered ,  19 .  •  ,  admit- 
ting to  probate  that  certain  instrument  in  writing  dated , 


Chapter  CXLIX.]  1373  [Forms  2233,  2234. 

19 . .  ,  as  the  last  will  and  testament  of  E F ,  deceased, 

be  and  the  same  is  in  all  things  affirmed,  and  that  this  matter 
and  all  records  therein  be  transmitted  to  said  county  court  with 
directions  to  said  court  to  proceed  therein  as  provided  by  law. 

Further  adjudged  that  the  said  proponent  A B have 

and  recover  of  the  contestant  C D the  costs  and  dis- 
bursements of  this  appeal,  taxed  at dollars. 

By  the  Court: 

R....  S....,  Clerk. 

2233.  Judgment  adopting  advisory  verdict  of  jury  and  revers- 

ing judgment  of  county  court  refusing  probate  of 
wiU. 
[Title.]  [Caption  as  in  Form  7.] 

[Recite  appeal  as  in  Form  2221,  and  proceed] :  and  the  court 
having  taken  the  advisory  verdict  of  a  jury  upon  the  issues 
herein  by  which  verdict  it  is  found  that  said  alleged  will  was- 
executed  under  undue  influence  [recite  findings  of  verdict] ,  and 
the  court  having  adopted  said  verdict  as  its  findings  on  the  mat- 
ters so  submitted  and  having  filed  its  findings  of  fact  and  con- 
clusions of  law  which  are  of  record; 

On  motion  of  G H attorney  for  A. . . .  B. . . .  ,  pro- 
ponent of  said  will, 

IT  IS  ADJUDGED  that  the  order  and  judgment  of  the 

county  court  of  county  refusing  probate  to  said  will, 

dated ,  19 . .  ,  be  and  the  same  is  hereby  recovered,  and* 

that  the  said  instrument  propounded  as  the  last  will  and  testa- 
ment of  E F ,  deceased,  be,  and  the  same  is  hereby  ad- 
mitted to  probate,  and  that  the  papers  and  records  herein  be 
transmitted  to  said  county  court  to  proceed  therein  as  provided 
by  law. 

[Direction  as  to  costs  as  in  last  form.] 

By  the  Court: 

R S ,  Clerk. 

2234.  Judgment  construing  will.  ^ 

[Title.]  [Caption  as  in  Form  7.] 

[Recitals  of  trial  and  findings  as  in  immediately  preceding 

chapters,  and  continuing] : 

On  motion  of  G H attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  true  intent  and  meaning  of  the 

second  clause  of  the  will  of  E F ,  deceased,  set  forth  in 

the  complaint  herein  is    [give   construction  adjudged   by   th& 

court] . 

[Proceed  in  same  manner  as  to  other  clauses.] 


rorm  2235.]  1374  [Chapter  CXLIX. 

[If  directions  to  the  executor  as  to  the  execution  of  the  will 
are  applied  for  and  necessary,  proceed] :  That  the  said  executor 
of  said  will,  in  carrying  out  the  provisions  thereof,  do  [give  di- 
rections] . 

[Add  provision  as  to  costs.] 

By  the  Court: 

E S.... ,  Clerk. 

2235.    Judgment  estahlishing  lost  will. 

[Title.]  [Caption  as  in  Form  7.] 

[Becitais  of  trial  and  findings  as  in  forms  in  immediately  pre- 
ceding chapters,  and  continuing] : 

On  motion  of  G. . . .  H ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED.     I.    That  E. ...  F. ...,  late  of 

in  the  county  of  . . ,  in  said  state,  died  on  the day  of 

,  19. .  ,  and  that  the  plaintiff  A B. . . .  is  the  son  of 

said  deceased. 

2.  That  said  deceased,  at ,  in  said  county,  on  or  about 

the day  of ,  19 . .  ,  duly  signed  and  executed  in  writ- 
ing and  published  in  presence  of  two  witnesses  [name  them]  his 
last  will  and  testament,  and  that  said  witnesses,  at  said  time  and 
place,  in  presence  of  said  testator  and  at  his  request,  and  in 
presence  of  each  other,  duly  subscribed  said  will  as  attesting  wit- 
nesses. 

3.  That  said  will  was  in  substance  as  follows  [give  provisions 
of  will  as  fully  as  possible]. 

4.  That  the  due  execution  of  said  will,  and  the  provisions 
thereof,  were  cleax-ly  and  satisfactorily  proven  by  ....  witnesses 
on  the  trial  of  this  action. 

5.  That  said  will  was  never  revoked  or  cancelled  by  the  testa- 
tor, but  i,nat  the  same  was  accidentally  destroyed  on  or  about 

the day  of ,  19 . .  ,  by  [state  manner  of  loss]  and  that 

the  same  cannot  now  be  found,  though  diligent  search  and  in- 
quiry have  been  made  for  the  same. 

6.  That  said  will,  as  so  executed,  with  the  provisions  above 
set  forth,  be  and  the  same  is  hereby  established  and  proven  as 

the  last  will  and  testament  of  the  said  E P ,  deceased, 

and  that  the  county  court  of county  issue  letters  testa- 
mentary thereon  to  [person  named  as  executor]  upon  his  com- 
plying with  the  requirements  of  law,  and  proceed  to  the  settle- 
ment of  the  estate  as  provided  by  the  statute. 

[Direction  as  to  costs.] 

By  the  Court: 

R S ,  Clerk. 


Chapter  CXLIX.]  1375  [Forms  2236-2237. 

2236.  Judgment  against  receiver  in  his  official  capacity. 
[Title.]  [Caption  as  in  Form  7.] 

[Proceed  with  recitals  of  the  trial  and  verdict  or  finding  as 
in  ordinary  judgments,  and  continue] : 

Now,  therefore,   on  motion  of  E F ,   attorney  for 

plaintiff, 

IT  IS  ADJUDGED  that  out  of  any  funds  now  in,  or  hereafter 
to  come  to  his  hands,  which  may  under  the  direction  of  the  court 
by  which  he  was  appointed  be  applicable  to  that  purpose,  the 

defendant  R S ,  as  such  receiver  of  C. .  .  .D. . . .  ,  pay 

to  the  plaintiff  A B the  sum  of dollars,  the 

damages  found  against  said  receiver  in  this  action,  together  with 

dollars,  the  costs  and  disbursements  herein,  as  taxed. 

By  the  Court: 

R....  S....,  Clerk. 

2237.  Judgment  in  action  to  enforce  lien  on  logs  or  timber, 

after  jury  trial  (Wis.  Stats.  1898  sec.  3340). 
[Title.]  [Caption  as  in  Form  7.] 

This  cause  having  been  tried  before  the  court,  Hon.  J. . . . 

K ,  circuit  judge,  presiding,  and  a  jury,  and  the  jury  having 

rendered  their  verdict,  which  is  of  record,  wherein  they  find 

for  the  plaintiff  and  assess  his  damages  at  the  sum  of 

dollars,  which  sum  is  due  for  labor  and  services  performed  as 
charged  in  the  complaint,  and  that  the  same  is  a  lien  upon  the 
logs  or  timber  described  in  the  complaint  [or,  upon  a  part  of 
the  logs  or  timber  described  in  the  complaint],  to-wit,  upon  [de- 
scribe the  part  as  in  the  verdict],  and  the  court  having  directed 
judgment  accordingly. 

On  motion  of  E. . . .  F ,  Esq.,  plaintiff's  attorney, 

IT  IS  ADJUDGED  that  A B ,  the  plaintiff,  do  have 

and  recover  of  the  defendant,  C D ,  the  sum  of 

dollars,  damages,  together  with  the  sum  of dollars  and 

cents,  costs  and  disbursements  of  this  action,  and  that  the 

same  is  a  lien  upon  [a  part  of]  the  property  described  in  the 
complaint,  to-wit  [here  describe  the  logs,  timber,  lumber,  sub- 
ject to  lien]. 

By  the  Court: 

B. ...  S.... ,  Clerk. 
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foregoing  confession,  to 
be  indorsed  thereon 
(North  Dakota  and  South 
Dakota) . 

2242.  Concise    statement    of    the 

facts  out  of  which  debt 
arose  or  liability  accrued, 
to  be  inserted  in  Form 
2239,  according  to  the 
fact;  money  lent. 

2243.  The  same,   loan  to  corpora- 

tion. 

2244.  The   same,  loans  at  several 

times. 

2245.  The  same,  a  fuller  form. 

2246.  The  same,  for  assuming  to 

pay  defendant's  note. 

2247.  The   same,  for  purchase 

money  of  land. 

2248.  The   same,    on    a   bond    for 

balance  of  purchase 
money. 

2249.  The  same,  for  goods  sold. 


2250.  The  same,  a  fuller  form,  de- 

ducting payments. 

2251.  The     same,     for    attorney's 

services. 

2252.  The    same,    on    an   account, 

for    money,    goods    and 
services. 

2253.  The    same,    on    promissory 

note  or  bill  of  exchange. 

2254.  The    same,     on    promissory 

notes  for  borrowed  money. 

2255.  The  same,   given  for  goods 

sold. 

2256.  Upon   a   note   and    costs    of 

suit  thereon. 

2257.  The   same,   by  an   Indorser, 

to  his  indorsee. 

2258.  The  same,   by   an   Indorser, 

to  a  remote  indorsee. 

2259.  The  same,  for  a  debt  not  yet 

due. 

2260.  The  same,  for  rent  not  yet 

accrued. 

2261.  The  same,  on  the  contingent 

liability  to   an   accommo- 
dation indorser  of  a  note. 

2262.  The  same,  of  a  draft. 

2263.  The  same,  of  an  acceptance.; 

the   bill   having  been  ne- 
gotiated. 

2264.  Judgment   by   confession   in 

open    court    (Nebraska). 

2265.  Warrant  of  Etttorney  to  con- 

fess judgment. 


The  statutes  in  all  the  states  covered  by  this  work  provide  for 
the  entry  of  judgments  by  confession  without  action,  although 
the  manner  of  entry  varies  considerably.  Too  much  care  can 
not  be  taken  to  fully  satisfy  the  requirements  of  the  statute  au- 
thorizing the  entry  of  the  judgment.  The  forms  in  this  chapter 
are  believed  to  be  sufficient  to  meet  the  calls  of  the  statutes  of 
the  various  states  for  which  they  have  been,  respectively,  pre- 
pared, as  indicated  in  their  titles. 
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2238.  Judgment  roll  on  cognovit  or  judgment  note  (Wis. 
Stats.  1898  sees.  2895,  2896;  Minn.  Rev.  Laws  1905 
sec.  4285).     . 

[Title.] 

BE  IT  REMEMBERED,  that  on  this  ....  day  of , 

19. .  ,  comes  the  plaintiff  above  named,  by  G. . . .   H ,  his 

attorney,  and  files  his  complaint  against  the  said  defendant, 
together  with  an  affidavit  thereto  annexed,  which  complaint  and 
aflSdavit  are  as  follows,  to-wit: 
STATE      OF      WISCONSIN, 
In Court  for County. 

^Ls    •    ■    ■       X3  ■    •    •    •     y 

Plaintiff, 
vs.  y    Complaint. 

C  ...  D. ...  I 

Defendajit. 


The  above  named  plaintiff  complaining  of  the  above  named 
defendant,  alleges: 

That  on  or  about  the  ....  day  of ,  19 . .  ,  at , 

in  said  county,  the  defendant  above  named,  for  a  valuable  con- 
sideration, made,  executed  and  delivered  unto  the  plaintiff  his 
certain  promissory  note  in  writing,  bearing  date  on  that  day, 
whereby  for  value  received  the  said  defendant  promised  to  pay 

the  said  plaiutiff, days  after  the  date  thereof,  the  sum  of 

dollars,  with  interest  at  the  rate  of per  cent,  per 

a,TiTium,  from  date  until  paid,  and  although  the  said  promissory 
note  became  due  and  payable  before  the  commencement  of  this 
proceeding,  yet  the  defendant  has  not  paid  the  same  or  any  part 
thereof. 

That  the  plaintiff  is  now  the  lawful  owner  and  holder  of  said 
note,  and  the  defendant  is  justly  indebted  to  him  thereupon  in 
the  sum  of dollars,  principal  and  interest  as  aforesaid. 

"WHEREFORE  the  plaintiff  demands  judgment  against  the 
defendant  for  the  said  principal  sum  and  interest  as  aforesaid,  to- 
gether with  the  costs  and  disbursements  of  this  action. 

G. . . .  H. . . .  , 

Plaiutiff's  Attorney. 
[Venue.] 

G H ,  being  first  duly  sworn,  on  oath  says  that  he  is 

the  attorney  of  the  plaintiff  in  the  above  entitled  action,  and  that 
he  makes  this  affidavit  in  his  behalf;  that  he  has  read  the  fore- 
going complaint  and  knows  the  contents  thereof,  and  that  thfr 
same  is  true,  as  he  verily  believes ;  that  the  said  plaintiff  is  now- 
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the  lawful  owner  and  holder  of  the  note  mentioned  in  said  com- 
plaint, and  that  there  is  now  due  thereon  the  sum  of 

dollars ;  that  this  affidavit  is  made  by  him  because  the  said  action 
is  founded  upon  an  instrument  for  the  payment  of  money  only, 
and  that  the  promissory  note  mentioned  in  said  complaint  is  in 
his  possession  as  such  attorney,  and  that  his  means  of  knowledge 
are  the  said  note  so  in  his  possession  as  aforesaid  and  the  indorse- 
ments thereon  made,  and  the  admission  of  the  defendant  to  this 
af&ant  that  the  said  note  and  interest  are  justly  due  in  amount 
as  above  stated. 

That  the  reason  this  affidavit  is  not  made  by  the  plaintiff  is 
that  the  plaintiff  is  now  absent  from county,  where  af- 
fiant resides,  and  the  further  reasons'  above  stated. 

G....  H.... 
[Jurat.] 

The  plaintiff  aforesaid  also  produces  and  files  herewith  the 
note  mentioned  in  the  foregoing  complaint,  together  with  the 
warrant  of  attorney  authorizing  judgment  to  be  confessed 
thereon,  being  the  same  hereto  attached,  as  follows,  to-wit: 

[Insert  original  note  and  warrant  of  attorney.]^ 

The  said  plaintiff  also  files  with  the  said  complaint  the  answer 
of  said  defendant  thereto,  signed  by  an  attorney  in  his  behalf, 
being  the  same  here  following,  to-wit : 
STATE      OF      WISCONSIN, 
Circuit  Court  for County. 


A....  B. 


vs. 
D , 


Plaintiff 


Defendant. 

J 


Answer. 


And  now  comes  the  above  named  defendant,  by  J. . . .  K 

his  attorney,  and  by  virtue  of  the  power  of  attorney  hereto  an- 
nexed, waives  the  service  of  process  upon  the  said  defendant, 
and  enters  his  appearance  herein  and  confesses  all  the  allega- 
tions in  the  plaintiff's  complaint,  and  that  there  is  due  from  the 
defendant  to  the  plaintiff  on  the  note  described  therein,  the  sum 
of, dollars,  and  hereby  confesses  and  authorizes  judg- 
ment for  that  amount,  together  with  costs;  and  now  here  re- 
leases ail  errors  which  may  intervene  in  entering  up  judgment 

1  In  Minnesota  the  power  of  at-  note,  contract,  or  other  evidence 

torney  or  instrument  authorizing  of  the   demand   for   which   judg- 

confesslon  of  judgment  must  be  a  ment   Is   confessed.       Minn.   Rev. 

separate     instrument     from     the  Laws  1905  sec.  4285. 
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thereon,  and  in  issuing  execution  on  said  judgment;  and  waives 
notice  of  the  taxation  of  said  costs  and  consents  that  the  same 

may  be  taxed  and  allowed  at  the  sum  of dollars. 

J....  K....^ 

Defendant's  Attorney, 


STATE      OF      WISCONSIN, 
Circuit  Court  for County. 


,  Wis. 


A B , 

vs. 
C D....  ,  ' 


Plaintiff, 
Defendant. 


Judgment. 


On  reading  and  filing  the  complaint  of  the  plaintiff  above 
named,  together  with  the  note  described  therein,  also  an  affidavit 
of  the  amount  due  on  said  note,  and  the  answer  of  the  defendant 
confessing  all  the  allegations  of  the  complaint,  and  submitting 
to  judgment  in  favor  of  the  above  named  plaintiff  and  against 
said  defendant  for  the  amount  claimed  in  the  complaint,  together 
with  costs  as  therein  stipulated,  and  a  warrant  of  attorney  signed 
by  the  said  defendant  authorizing  the  confession  of  judgment  on 
the  note  mentioned  in  said  complaint  having  been  produced  and 
exhibited  to  me  and  filed  with  said  complaint  and  answer. 

Now,  therefore,  on  motion  of  G H ,  attorney  for  said 

plaintiff, 

IT  IS  HEREBY  ADJUDGED,  that  the  said  plaintiff,  A 

B ,  do  have  and  irecover  of  the  said  defendant,  C. . . .  D , 

the  sum  of dollars,  claimed  in  the  said  complaint  and 

confessed  by  said  answer,  together  with  the  sum  of dol- 
lars, costs  of  this  judgment  as  stipulated  and  taxed,  amounting 

in  all  to  the  sum  of dollars ;  and  let  the  clerk  enter  this 

judgment  of  record. 

Dated  this  ....  day  of ,  19 . . 

xC. ...   o..... 
Circuit  Judge. 

X    •    a    •    •       tJ  •    •    •    ■     « 

Clerk. 

Statement  foe  Judgment. 
Amount  confessed  $ , 

Costs. 

State  tax  $1  00 

Clerk's  fees 
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Costs  by  statute  . . . . 
Commissioner's  fees 
Affidavits  


Taxed  at $ 

I  .  ...     Z.   •  .   ■    ; 

Clerk. 

[In  case  the  judgment  he  for  less  than  $100,  costs  are  limited' 
to  five  dollars.     Wis.  Stats.  1898  sec.  2921.] 

[In  case  judgment  is  entered  upon  an  answer  confessing  judg- 
ment, signed  by  the  defendant  personally,  no  warrant  of  attor- 
ney is  necessary,  and  the  foregoing  forms  may  he  easily  varied 
to  meet  the  case.] 

2239.  Statement  for  confession  of  judgment  by  defendant  in 
person  (Minn.  Rev.  Laws  1905  sec.  4284;  Iowa  Code 
sees.  3813-3815;  N.  Dak.  Rev.  Codes  sees.  6130,  6131; 
S.  Dak.  Rev.  Codes  C.  P.  sees.  784-786). 

STATE   OF    , 

Court,  County  of 

A....B...., 

Plaintiff, 
against 
C...  D...., 

Defendant. 


I  [or,  we]  hereby  confess  judgment  in  favor  of  A. . . .  B. . . .  ,- 

plaintiff  above  named,  for dollars;  and  authorize  the- 

entry  of  judgment  therefor  against  me.  ;  « 

This  confession  of  judgment  is  for  a  debt  now  justly  due  [or, 
a  debt  justly  to  become  due],  from  me  to  the  plaintiff  [or,  if  a ■ 
contingent  liability,  say,  is  to  secure  the  plaintiff  against  a  lia- 
bility on  my  behalf],  arising  upon  the  following  facts  [here 
state  the  facts  concisely  out  of  which  the  debt  or  liability  arose, 
as  in  Forms  2242-2263] . 
I  [Venue.] 

C . . . .  D being  duly  sworn  says  he  is  the  person  who  exe- 
cuted the  foregoing  statement  and  confession  and 'that  the  facts 
therein  stated  are  true  to  his  own  knowledge  [add,  if  any  alle- 
gations are  made  upon  information  and  belief],  except  as  to- 
those  matters  therein  stated  to  be  upon  information  and  belief, . 
and  as  to  those  matters  he  believes  it  to  be  true. 

C...  D.... 
{Jv,rat.] 


Chapter  CL.]  1381  [Forms  2240-2242. 

2240.  Judgment  upon  foregoing  confession  (Minnesota  ajid 
Iowa). 

[Title.] 

Be  it  remembered  that  on  this  day  of ,  19 . .  , 

came  the  parties  herein,  and  said  defendant  made  and  filed  in 
■my  office  his  written  verified  statement  whereby  he  confesses 

himself  indebted  to  the  plaintiff  in  the  sum  of dollars 

and  authorizes  the  entry  of  judgment  thereon  for  said  sum  with 
costs. 

Now,  therefore,  in  pursuance  of  said  statement  and  confession 
«o  filed, 

IT  IS  ADJUDGED  that  the  plaintiff  A. . . .  B. . . .  do  have 

and  recover  of  the  defendant  C . . . .  D the  sum  of 

dollars  with  costs,  taxed  at dollars,  making  in  all  the 

sum  of dollars. 

Dated ,19.. 

By  the  Court: 

R....  S....  ,  Clerk. 

^241.    Order  for  judgment  upon  foregoing  confession  to  be 
indorsed  thereon  (North  Dakota  and  South  Dakota). 
[Title.] 

Upon  presentation  to  the  court  of  the  within  statement  and 
confession, 

IT  IS  ORDERED  that  the  clerk  of  said  court  do  forthwith 

enter  judgment  in  favor  of  said  A B. . . .  ,  plaintiff,  against 

said  C D ,  defendant,  for  the  amount  so  confessed,  to- 

wit,  the  sum  of dollars,  with  costs. 

Dated 19.. 

By  the  Court: 

L M .Judge. 

[The  judgment  may  he  as  in  the  last  preceding  form  reciting 
the  fact  of  the  order.] 

2242.  Concise  statement  of  the  facts  out  of  which  debt  arose 
or  liability  accrued,  to  be  inserted  in  Form  2239,  ac- 
cording to  the  fact;  money  lent  (Johnston  v.  McAus- 
land,  9  Abb.  Pr.  214). 

On  or  about  the day  of 19 . .  ,  the  plaintiff  lent 

or  advanced  to  the  defendant,  in  cash,  the  sum  of dol- 
lars, which  said  sum  with  interest  thereon  from  the  said  .... 

day  of   ,  19. .  ,  amounting  to   dollars,  is  now 

justly  due  by  the  defendant  to  the  plaintiff,  and  which  said 
.sunirf  of  principal  and  interest  amount  to  the  said  sum  of 
dollars. 
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2243.  The  same,  loan  to  corporation. 

Upon  the day  of ,  19. . ,  the  plaintiff  loaned  to  the 

defendants  the  sum  of dollars,  borrowed  by  them  to  be 

used  in  [here,  state  object  within  the  business  or  special  powers 
of  the  corporation],  which  sum  so  loaned  the  defendants  then 

and  there  promised  to  repay  with  interest  within months 

thereafter  [or,  on  demand],  but  no  part  thereof  has  been  paid 
[except,  etc.],  which  sum,  with  interest  thereon,  amounts  to  said 
sum  of dollars. 

2244.  The  same,  loans  at  several  times  (Lyon  v.  Sherman,  14 

Abb.  Pr.  393). 

The  said  sum  of dollars  is  the  balance  [or,  amount] 

due  the  said  plaintiff  of  various  sums  of  money  lent  and  ad- 
vanced by  him  to  the  said  defendant  during  the  last  three  years 
[or  other  period,  designating  it],  and  includes  interest  upon 
such  loans  and  advances  to  this  date. 

2245.  The  same,  a  fuller  form  (Mott  v.  Davis,  15  How.  Pr.  67). 

Between  the  ....  day  of  ,  19 . .  ,  and  this  date,  the 

plaintiff  has  lent  to  the  defendant  the  sum  of dollars, 

at  the  times  and  in  the  sums  set  forth  in  a  schedule  annexed, 
which  is  hereby  made  a  part  of  this  statement  [annex  account 
giving  dates  and  sums  opposite],  and  which  sum  with  interest 
amounts  to  said  sum  of dollars,  and  is  still  unpaid. 

[Annex  to  the  statement  an  account  signed  by  the  defendant.] 

2246.  The  same,  for  assuming  to  pay  defendant's  note  (Lan- 

ning  V.  Carpenter,  20  N.Y.  447). 

For  the  said  plaintiff  assuming  the  payment  of  the  sum  of 

dollars,  at  the  Bank  of  ,  on  the day  of 

,  19 . .  ,  by  which  a  note  of dollars  made  by  me,. 

payable  to  the  order  of  M. N. . . .  ,  at  the  said Bank, 

dated  the  ....  day  of ,  19 . .  ,  and  indorsed  by  the  said 

M. . . .  N. . . .  and  one  0 P ,  was  paid  and  taken  up  by 

said  plaintiff. 

2247.  The  same,  for  purchase-money  of  land. 

On  the  ....   day  of ,  19 . .  ,  at ,  the  plaintiff 

sold  and  conveyed  to  me  a  piece  of  land  in  the  town  of , 

county  of ,  state  of ,  known  as  follows  [very  brief 

description] ,  for  which  I  then  promised  to  pay  said .. 

dollars,  which  sum  has  not  been  paid. 
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2248.  The  same,  on  a  bond  for  balance  of  purchase-money 

(McDoweU  V.  Daniels,  38  Barb.  143). 

A  bond  of  C D [the  defendant],  dated  December  1st, 

19 . .  ,  for dollars,  given  for  the  balance  of  purchase- 
money  for  certain  real,  mill  property,  in county,  town  of 

,  conveyed  by  A B [the  plaintiff]    to  C 

D. . . .  [the  defendant],  on  whicfh  bond  there  is  due  and  unpaid 
said  sum  of dollars. 

2249.  Hie  same,  for  goods  sold. 

On  the day  of ,  19. .  ,  at ,  the  plaintiff  sold 

and  delivered  to  us  ten  barrels  of  flour,  one  hogshead  of  mo- 
lasses, and  three  firkins  of  butter;  for  which  we  agreed  to  pay 
the  sum  of dollars,  within  ....  months  thereafter. 

On  the day  of ,  19. .  ,  at ,  the  plaintiff  sold 

and  delivered  to  us  ten  pieces  of  linen  sheetings,  and  twelve 
pieces  assorted  calicoes,  for  which  we  agreed  to  pay  the  sum  of 
dollars,  within  ....  months  thereafter. 

2250.  The  same,  a  fuUer  form,  deducting  payments. 
The  balance  due  on  an  account,  for  goods  sold  by  the 

said  A B to  me.  the  said  C D $500  00 

Said  goods  were  sold  as  above  mentioned  by  the  said 

A. . . .  B to  the  said  C. . . .  D ,  at  the  store  of 

the  said  A B ,  in  the  city  of ,  and  con- 
sisted of  liquors,  which  were  received  by  the  said 
C...  D at  the  several  times  they  were  pur- 
chased, and  used  by  him  in  his  hotel,  in  said  city,  and 
the  same  were  all  delivered  at  various  times,  between 

the day  of ,  19 . .  ,  and  thef day  of 

,  19 . .  ,  during  which  time  the  amount  of  liq- 
uors so  sold  by  the  said  A B to  the  said  C . . . . 

D was  $1250.00.    And  between  the day  of 

,  19. .  ,  and  the day  of ,  19. .  ,  the 

said  C. . . .  D. . . .  paid  to  the  said  A. . . .  B ,  on 

the  above  account,  at  different  times,  sums  of  money 

in  small  amounts,  amounting  in  all  to  $750.00 . . 

And  the  said  A B. . . .  claims  interest  on  the  said 

balance  of  account  from  the   day  of  , 

19 . .  ,  which  is  six  months 17  50 


$517  50 
2251.    The  same,  for  attorney's  services  (Stebbins  v.  M.  E. 
Church,  12  How.  Pr.  410). 

In  the  month  of ,  19 . .  ,  the  plaintiff,  being  an  attorney 

and  counseHor-at-law,  was  retained  by  me  to  commence  and 
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prosecute  a  suit  against  one  M. . . .  N. . . .  in  the court 

of county  and  between  that  time  and  the  ....  day  of 

,  19 . .  ,  he  rendered  professional  services  to  me  in  the 

commencement  and  conduct  of  said  suit. 

In  the  month  of ,  19 . .  ,  said  plaintiff  was  retained  by 

me  and  acted  as  counsel,  aided  and  assisted  in  the  defense  of  a 

suit  brought  against  me  by  one  0 P in  the court 

of county. 

Said  services  were  reasonably  worth  the  sum  of dol- 
lars [which  became  due  on  the  ....  day  of ,  19 . .  ,  in- 
terest whereon  to  date  is dollars] .    No  part  of  which 

has  been  paid. 

2252.  The  same,  on  an  account,  for  money,  goods  and  services. 

I  have  received  from  the  plaintiff,  for  my  benefit,  the  follow- 
ing money,  goods,  and  services,  of  the  value  and  at  the  times 
stated,  as  follows: 

19.. 

June    1.  Wheat  delivered  at  my  store  in $402  12 

July    6.  Barrels  delivered  at 124  25 

"     18.  Flour  delivered  at 505  00 

Aug.  10.  Cash 50  00 

"     20.  Transportation  of  my  goods  from  to 

37  63 

I  have  paid  or  delivered  to  the  plaintiff,  on  account  thereof, 
the  following  moneys,  or  goods,  of  the  value  and  at  the  times 
stated,  as  follows: 

19.. 

Aug.  18.  Cash  $  24  00 

Oct.  10.  Groceries  92  00 

2253.  The  same,  on  promissory  note  or  bill  of  exchange. 

On  the  ....  day  of ,  19 . .  ,  at ,1  made  and  da- 

livered  to  the  defendant,  my  promissory  note  [or,  my  accept- 
ance of  a  bill  of  exchange],  of  which  the  following  is  a  copy. 
[Copy  of  the  note.] 

[State  the  indebtedness  for  which  note  was  given,  e.  g.,  thus]  : 
The  consideration  of  said  note  [or  acceptance]  was  a  loan  of 

dollars  made  l^y  the  plaintiff  to  me,  on  the day  of 

,  19 . .  ,  at ,  which  sum  I  then  and  there  promised 

to  repay  with  interest,  within  ....  months  thereafter  [or,  on 
demand]  ;  and  to  secure  the  payment  of  which  sum  said  note 
[or,  acceptance]  was  given,  no  part  of  which  note  has  been  paid. 
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2254.  The  same,  on  promissory  notes  for  borrowed  money. 
One  promissory  note,  given  by  me  to  said  plaintiff,  on  the 

day  of ,  19 . .  ,  for dollars,  for  borrowed 

money,  on  which  is  indorsed  dollars,  said  note  due 

when  given.    Also  one  promissory  note  of  .... dollars,  made 

by  me,  and  dated ,  19 . .  ,  due  when  given,  and  now  owned 

by  said  defendant,  the  same  being  given  for  borrowed  money. 
The  amount  due  on  said  notes  for  principal  and  interest  being 
doUars. 

2255.  The  same,  given  for  goods  sold. 

On  a  promissory  note,  dated  on  the day  of ,  19  •  •  , 

given  by  me  to  the  said  plaintiff,  for  the  price  of  one  hundred 

barrels  of  flour,  theretofore  and  about  the  month  of   , 

19 . .  ,  sold  and  delivered  by  said  plaintiff  to  me,  which  note  is 
stiU  unpaid. 

2256.  Upon  a  note  and  costs  of  suit  thereon  (Freligh  v.  Brint, 

22  N.  Y.  418). 

A  promissory  note,  made  by  the  defendants  to  the  plaintiff, 

dated  the day  of ,  19 . .  ,  in  the  sum  of 

dollars,  with  interest,  that  amount  of  money  having  been  re- 
ceived by  the  defendants  of  the  plaintiff  [under  a  promise  to 
repay  it  with  interest],  and  upon  which  there  is  this  day  due 

the  sum  of doUars,  together  with dollars  now 

due  the  plaintiff  from  the  defendants,  as  costs  in  an  action 
brought  against  the  defendants  by  the  plaintiff,  on  said  prom- 
issory note,  in  the court,  which  suit  is  now  discontinued 

by  the  plaintiff  upon  this  confession  of  judgment  to  him  by  the 
defendants. 

2257.  The  same,  by  an  indorser,  to  his  indorsee. 

In  consideration  of   [state  consideration,  as  in  other  casesj 

on  the day  of ,  19 . .  ,  I  indorsed  to  the  plaintiff  a 

promissory  note,  before  its  maturity,  which  note  was  made  by 

one  M N ,  bearing  date  on  the day  of  , 

19 . .  ,  at ,  for  the  sum  of dollars,  payable  to 

[my  order] ,  on  the day  of ,  19 . .    [or,  ....  days 

after  date] ;  and  the  same  was  thereafter  dishonored,  and  re- 
mains unpaid. 

2258.  The  same,  by  an  indorser,  to  a  remote  indorsee. 

I  indorsed  and  negotiated,  before  its  maturity,  a  bill  of  ex- 
change, made  by  one  M N. . . .  ,  bearing  date  on  the  .... 

day  of ,  19 . .  ,  at whereby  said  M N. . . .  re- 
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quired  one  0 P . . . .  to  pay  to  [my  order]   dollars 

[ days  after  sight  thereof]  which  bill  was  afterwards  trans- 
ferred to  the  plaiatiff,  and  has  been  dishonored,  and  remains 
unpaid. 

2259.  The  same,  for  a  debt  not  yet  due.' 

[State  facts,  as  in  other  cases,  adding] :  And  this  confession 
of  judgment  is  made  to  secure  the  plaintiff  in  case  of  non-pay- 
ment of  the  said  sum  when  due. 

2260.  The  same,  for  rent  not  yet  accrued. 

1  entered  into  an  agreement  [in  writing]  dated ,  19 . .  , 

with  the  plaintiff,  whereby  he  leased  to  me  arid  I  hired  from  him 

the  dwelliag-house  in ,  known  as  No , street 

[or  otherwise  briefly  describe  the  leasehold  property],  for  .... 

years  from  the  ....  day  of ,  19 . .  ,  at  the  annual  rent  of 

dollars,  payable  quarterly  on  the  last  days  of 

and in  each  year. 

That  during  the  quarter  which  will  expire  on  the day 

of next,  I  have  had  possession  of  said  house  under  the 

said  agreement,  but  no  part  of  the  rent  reserved  therefor  has 
been  paid  [except,  etc.]  but  the  sum  of dollars  will  be- 
come due  therefor  on  the day  of ,  19 . .  ,  aforesaid. 

2261.  The  same,  on  the  contingent  liability  to  an  accommo- 

dation indorser  of  a  note  (Healy  v.  Preston,  14  How. 
Pr.  20). 

The  sum  of dollars  is  to  indemnify  the  said  A. . . . 

B . . . .  [the  plaintiff]  against  all  liabilities  on  a  note  made  by  the 
said  C D [the  , defendant]  for  dollars,  pay- 
able at  the  [naming  the  hank] ,  and  dated  on  or  about  the  .... 

day  of  ,  19 . .  ,  and  due  on  or  about  the  ....   day  of 

,  19 . .  ,  which  said  note  was  indorsed  by  the  said  plaintiff,. 

A..,..    B ,  for  the  benefit  of  the  said  defendant,   C... 

D ,  and  is  unpaid. 

I 

2262.  The  same,  of  a  draft  (Dow  v.  Platner,  16  N.  Y.  562). 

My  draft  upon  [naming  drawees]  of  the  city  of ,  dated 

the  ....  day  of ,  19. .',  payable  at  sixty  days  from  date, 

for  eight  hundred  dollars,  and  indorsed  by  said  A. . . .  B. . . . 
[the  plaintiff]  as  my  surety  and  for  my  benefit. 

2  As  to  •when  judgment  may  be      of  future  advances,  see  Truscott  v.. 
confessed  to  secure  the  repayment      King,  6  N.  T.  147. 
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2263.  The  same,  of  an  acceptance;  the  bill  having  been  nego- 

tiated. 

On  the day  of ,  19. .  ,  at the  plaintiff 

accepted  a  certain  bill  of  exchange  for dollars,  made 

by  me,  dated  the day  of ,  19-  •  ,  and  payable 

days  after  the  date  thereof,  to  my  order,  and  then  and  there 
delivered  said  acceptance  to  me  to  be  used  for  my  benefit. 

[On  the day  of ,  19. .  ,  I  procured  said  accept- 
ance to  be  discounted  by  one  M N ,  who  paid  me  the  said 

sum,  deducting  legal  interest  thereon  for  the  time  the  said  note 
then  had  to  run.] 

2264.  Judgment  by  confession  in  open  court   (Cobb.  Ann. 

Stats.  Nebr.  sees.  1423, 1424). 

[Title.] 

On  this  ....  day  of ,  19 . .  ,  come  the  above  named  par- 
ties in  open  court,  and  the  said  defendant  C D says 

that  he  is  justly  indebted  to  the  said  plaintiff  in  the  sum  of 

dollars,  upon  a  certain  prdmissory  note  executed  by 

said  defendant  to  the  plaintiJf  for  borrowed  money,  of  which 
the  following  is  a  copy  [insert  copy  of  note].  [Or  state  showing 
the  indebtedness  as  in  Forms  2242  to  2263  inclusive.] 

And  the  said  plaintiff  being  present  in  court  and  consenting 

thereto,  the  said  defendant  C D confesses  judgment 

for  said  demand  and  asks  that  judgment  be  rendered  against 

him  thereof  in  favor  of  the  plaintiff  for  said  sum  of 

dollars ; 

IT  IS  ADJUDGED  [conclude  as  in  Form  2240]. 

[If  an  attorney  confess  judgment  he  must  produce  the  war- 
rant to  the  court  and  file  the  same  or  a  copy,  in  which  case  the 
above  form  should  be  waived  by  reciting  the  fact  of  confession 
by  the  attorney  and  the  production  and  filing  of  the  warrant. 
Cobb.  Ann.  Stats.  Nebr.  sec.  1426.] 

2265.  Warrant  of  attorney  to  confess  judgment. 

KNOW  ALL  MEN  by  these  presents,  that  I,  G D of 

,  in  the  state  of ,  have  made,  constituted  and  ap- 
pointed, and  by  these  presents  do  make,  constitute  and  appoint 

G H. . . .,  Esq.,  of ,  in  the  state  of ,  my  true 

and  lawful  attorney  for  me  and  in  my  name,  place  and  stead, 

to  appear  before  the court  of county,  in  the  state 

of [or  before  any  court  of  record  in  the  state  of ], 

and  there  to  waive  issuance  and  service  of  process,  and  to  confess 

judgment  in  favor  of  A ... .  B . . . .  of ,  in  the  state  of 

against  me  in  the  sum  of dollars,  with  interest 
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thereon  at  the  rate  of  ....  per  cent,  per  annum  from  the  .... 
day  of ,  19 . .  Said  indebtedness  being  now  due  and  pay- 
able, and  incurred  on.  account  of  [state  consideration]  hereby 
giving  and  granting  unto  my  said  attorney  full  power  and  au- 
thority to  do  and  perform  all  and  every  act  and  thing  whatso- 
ever requisite  and  necessary  to  be  done  in  and  about  the  prem- 
ises, as  fully  to  all  intents  and  purposes,  as  I  might  or  could 
do  if  personally  present,  with  full  power  of  substitution  and 
revocation,  hereby  ratifying  and  confirming  aU  that  my  said 
attorney  or  his  substitute  shall  lawfully  do  or  cause  to  be  done 
by  virtue  thereof. 
IN  WITNESS  whereof,  I  have  hereunto  set  my  hand  and  seal 

the day  of 19. . 

C...<.  D....     [Seal.] 
Signed  and  delivered  in  the 
presence  of  [two  witnesses]. 
[Venue.] 

Be  it  known,  that  on  the  ....  day  of ,  19 . .  ,  before 

me,  a  notary  public  in  and  for  said  county  and  state,  personally 

appeared  C D ,  above  named,  who  is  to  me  known  to  be 

the  person  described  in  and  who  executed  the  above  warrant  of 
attorney,  and  acknowledged  that  he  executed  the  same  volun- 
tarily as  his  free  act  and  deed,  for  the  uses  and  purposes  therein 
set  forth. 

In  testimony  whereof,  I  have 

hereunto  subscribed  my  name  and 

[OFFICIAL  SEAL.]        afiBxed  my  official  seal,  the  day 

and  year  last  above  written. 

0....  P 

Notary  Public, 
County. 
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PROCEEDINGS  TO  BIND  JOINT  DEBTORS  NOT  SERVED. 


2266.  Summons     against    a    joint 

debtor  not  served  in  origi- 
nal action. 

2267.  Summons  against  a  defend- 

ant attempted  to  be  served 
by  publication  but  of 
whom  jurisdiction  was 
not  obtained  XWisconsin). 

2268.  Answer    to    foregoing   sum- 

mons. 

2269.  Judgment     against     Joint 


debtor  not  originally 
served. 

2270.  Affidavit   for   attachment 

against  joint  debtor  re- 
fusing to  apply  property 
charged  to  the  payment  of 
the  judgment. 

2271.  Order  to  show  cause  on  fore- 

going affidavit. 

2272.  Attachment  thereon. 


The  statutes  of  several  states  provide  that  in  actions  on  a  joint 
contract  where  the  sunnnons  is  not  served  npon  aU  the  action^ 
may  proceed  against  those  served  unless  the  court  otherwise  di- 
rects and  judgment  may  be  entered  in  form  against  all,  but 
only  to  be  enforced  against  the  joint  property  of  all  and  the 
separate  property  of  the  defendant  or  defendants  on  whom  serv- 
ice is  made.  Wis.  Stats.  1898  sec.  2884;  N.  Dak.  Rev.  Code  sec. 
5261 ;  S.  Dak.  Rev.  Codes  C.  P.  sec.  113.  In  these  states  further 
provisions  are  made  for  a  subsequent  proceeding  in  the  nature  of 
a  proceeding  on  the  foot  of  the  judgment  to  bind  the  joint  debt- 
ors not  served  originally  by  the  judgment.  Wis.  Stats.  1898  sees. 
2795-2798;  N.  Dak.  Rev.  Codes  sees.  5633-5638;  S.  Dak.  Rev. 
Codes  C.  P.  sees.  466-471.  In  Wisconsin  the  same  procedure 
may  be  resorted  to  in  any  action  where  service  by  publication 
was  attempted  but  jurisdiction  was  not  acquired.  Wis.  Stats. 
1898  see.  2799.  The  forms  in  this  chapter  are  designed  to  an- 
swer the  requirements  of  those  provisions. 

2266.    Summons  against  a  joint  debtor  not  served  in  original 
action. 

STATE  OP 

Court,  County  of 


B. 


Plaintiff, 


vs. 


C...  D....,E....  F. 
and  G. ...  H. .. . 


Defendants. 


The  state  of to  the  above  named  defendant  G H. . . ,  r 

You  are  hereby  summoned  to  show  cause  within  twenty  [in 
North  Dakota  and  South  Dakota  thirty]  days  after  the  service 

1389 
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this  summons  on  you,  exclusive  of  the  day  of  service,  why  you 
should  not  be  bound  by  a  certain  judgment  rendered  in  the 

above  entitled  action,  in  said  court,  on  the  ....  day  of -, 

19 . .  ,  in  favor  of  the  above  named  plaintiff,  and  against  said 
defendants  above  named,  for. the  sum  of dollars,  dam- 
ages and  costs,  in  the  same  manner  as  if  you  had  been  originally 
summoned. 

J....  K...., 
Plaintiff's  Attorney. 

[Affidavit  accompanying  summons] : 
[Venue.] 

A B. . . .  ,  being  duly  sworn,  says  he  is  the  plaintiff  above 

named,  and  that  to  his  personal  knowledge  the  judgment  de- 
scribed in  the  foregoing  summons  has  not  been  satisfied  either 
in  whole  or  in  part,  and  that  there  is  now  actually  due  thereon 

the  sum  of dollars,  damages  and  costs,  with  interest 

thereon  from 19 . . 

A....  B... 
[Jurat.] 

2267.  Summons  against  a  defendant  attempted  to  be  served 

by  publication  but  of  whom  jurisdiction  was  not  ob- 
tained (Wis.  Stats.  1898  sec,  2799). 

[Title  as  in  last  preceding  form.] 
The  state  of  Wisconsin  to  the  above  named  defendant,  C... 

D....: 

'     You  are  hereby  summoned  to  show  cause  within  twenty  days 

after  the  service  of  this  summons  on  you,  exclusive  of  the  day  of 

service,  why  you  should  not  be  bound  by  a  certain  judgment 

rendered  in  the  above  entitled  action,  in  said  court,  on  the  .... 

day  of  ,  19. .  ,  in  favor  of  the  above  named  plaintiff, 

and  in  form  against  you,  for  the  sum  of dollars,  dam- 
ages and  costs,  in  the  same  manner  as  if  you  had  been  originally 
summoned,  and  jurisdiction  obtained. 

J....  e: , 

Plaintiff's  Attorney. 

Wis. 

[Attach  affidavit  as  in  last  form  if  the  judgment  is  for  money.] 

2268.  Answer  to  foregoing  summons. 

[Title.] 

The  defendant,  G H... .,  above  named,  answering  the 

summons  and  complaint  herein,  alle_ges  [here  state  defenses, — 
e.  g.,  thus] : 

First.  For  a  ^rst  defense  to  the  claim  made  by  said  sum- 
mons. 
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That  no  such  judgment  as  is  mentioned  in  said  summons  was 
ever  rendered. 

Second.    And  for  a  second  defense, 

That  on  the day  of ,  19. .  ,  on  a  settlement  and 

compromise  of  mutual  claims  and  demands  then  and  there  had 
between  the  plaintiff  and  the  defendants  [or,  the  defendant] 
above  named,  the  plaintiff  and  the  defendants  [or,  defendant] 
then  and  there  executed  and  delivered  under  their  respective 
hands  and  seals,  mutual  releases  of  aU  debts,  dues,  claims,  de- 
mands, suits,  judgments,  and  decrees,  of  whatever  nature,  there- 
tofore accrued  or  existing. 

[To  be  verified  if  the  complaint  is  verified.] 

[Any  defense  which  might  be  made  originally  to  the  complaint 
may  be  pleaded,  or  any  defense  which  may  have  arisen  subse- 
quently. In,  North  Dakota  and  South  Dakota,  however,  the  stat- 
ute of  limitations  can  not  be  pleaded  as  a  defense.  Subsequent 
pleadings  and  the  trial  are  governed  by  the  same  rule  as  like 
proceedings  in  actions.] 

2269.    Judgfment  against  joint  debtor  not  originally  served. 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  the  summons  issued  herein,  whereby 

the  defendant  G H was  required  to  show  cause  why 

he  should  not  be  bound  by  the  judgment  hereiu  rendered  in 
form  by  this  court  against  all  the  defendants  above  named  on 

the day  of ,  19. .  ,  and  upon  reading  and  filing  the 

affidavit  of  the  plaintiff  accompanying  said  summons  that  to  his 
knowledge  said  judgment  has  not  been  satisfied  in  whole  or  in 
part,  and  that  the  amount  actually  due  thereon  is dol- 
lars, with  interest  from  the  date  of  said  judgment,  and  it  ap- 
pearing by  due  proof  that  said  summons  and  affidavit  have  been 

duly  and  personally  served  on  said  G H ,  on  the  .... 

day  of ,  19 . .  ,  and  no  copy  of  an  answer  or  demurrer 

thereto  having  been  served  on  the  plaintiff  or  his  attorney  as 

appears  by  the  affidavit  of  M N on  file,  and  the  said 

defendant  not  appearing  to  show  cause  pursuant  to  said  sum- 
mons; and  the  time  for  answering  said  summons  having  expired 
[or  if  the  judgment  is  after  a  trial,  recite  the  proceedings  as  in 
forms  in  chapter  CXLVIII] ; 

And  it  appearing  to  the  court  that  the  plaintiff  is  entitled 

to  judgment  that  said  defendant,  G H ,  be  bound  by  the 

judgment  heretofore  rendered  in  form  against  aU  the  defend- 
ants, in  the  same  manner  as  if  he  had  been  originally  summoned 

in  this  action,  and  that  the  sum  of dollars  is  stUl  due 

and  unpaid  on  said  judgment; 


Form  2270.]  1392  [Chapter  CLI. 

Now,  ou  motion  of  J K. . . .  ,  attorney  for  the  plaintiff, 

IT  IS  ADJUDGED  that  the  said  judgment  is  a  valid  judg- 
ment against  the  said  G....   H and  that  the  def-endant, 

G H. . . .  ,  should  be  and  is  hereby  adjudged  to  be  bound  by 

said  judgment  in  the  same  manner  as  if  originally  summoned, 

in  the  full  sum  of dollars  [name  amount  unpaid  on  the 

judgment] ,  with  interest  from ,  19 . .  ,  with  costs  of  this 

proceeding  taxed  at dollars,  and  that  the  plaintiff  have 

execution  therefor. 

By  the  Court: 

R....  S....,  Clerk. 

2270.  Affidavit  for  attachment  against  joint  debtor  refusing 
to  apply  property  charged  to  the  payment  of  the 
judgment.^ 

[Title.] 
[Venue.] 
A B being  duly  sworn,  says: 

1.  That  he  is  the  plaintiff  above  named;  and  that  he  recov- 
ered a  judgment  in  form  against  all  of  said  defendants  as  joint 

debtors  for   dollars,   damages  and  costs,   which  was 

docketed  in  the  office  of  the  clerk  of  this  court,  on  the  ....  day 
of ,19.. 

2.  That  the  summons  herein  was  not  originally  served  upon 

the  defendant,  G. . .-  H ,  before  judgment,  and  that  upon 

proceedings  duly  had  in  the  court  after  the  entry  of  said  judg- 
ment a  further  order  and  judgment  was  duly  made  and  entered 

by  this  court  on  the day  of ,  19 . .  ,  adjudging  that 

the  said  G H be  bound  by  said  first  named  judgment  in 

the  same  manner  as  if  originally  served  with  the  summons. 

3.  That  at  the  time  of  the  entry  of  said  original  judgment 
the  said  G . . . .  H . . . .  had  in  his  possession  certain  property, 
to-wit  [describe  same]  which  was  a  part  of  the  joint  property 
of  said  [name  all  joint  debtors],  and  which  he  still  retains  [or 

which  the  said  G H. . . .   thereafter  converted  to  his  own 

use  and  which  was  and  is  of  the  reasonable  value  of 

dollars,  and  which  he  refuses  to  apply  in  satisfaction  of  said 
judgment,  and  which  cannot  be  reached  by  execution  thereon. 

A...,  B.... 
[Jurat.] 

1  In  case  joint  property  has  been  proceeded  against  by  attachment 

received  by  the  debtor  not  origi-  for  contempt,  as  in  this  and  fol- 

nally  served,   and   he  refuses   to  lowing  forms.      Wis.  Stats.  1898 

apply  the  same  in  payment  of  the  sec.  2797;  N.  Dak.  Rev.  Codes  sec. 

judgment,    and    it    cannot    be  5637;    S.   Dak.  Rev.  Codes  C.  P. 

reached  by  execution,  he  may  be  sec.  470. 
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2271.  Order  to  show  cause  on  foregoing  affidavit. 

[Title.] 

On  reading  and  filing  the  affidavit  of  A B ,  above 

named,  whereby  it  appears  that  the  said  A B recovered 

a  judgment  in  form  against  all  of  said  defendants  as  jcjjnt  debt- 
ors for dollars  damages  and  costs,  which  was  docketed, 

etc.  [recite  all  the  allegations  of  fact  in  the  affidavit] ; 

ORDERED  that  the  said  G H satisfy  the  said  orig- 
inal judgment  out  of  the  joint  property  of  said  defendants  in 
his  hands  as  aforesaid  [or  that  he  pay  into  the  office  of  the  clerk 

of  this  court  to  be  applied  on  said  judgment  the  sum  of 

dollars,  being  the  amount  recovered  by  him  upon  sale  of  said 
joint  property,  or  make  other  direction  as  to  the  application  of 
the  joint  property  or  its  proceeds,  as  the  case  may  require],  or 
show  cause  before  this  court  at  the  court  house  in  the  city  of 

in  said  county  on  the  ....  day  of ,  19 . .  ,  at 

o'clock  A.  M.  of  that  day  why  an  attachment  should  not  issue 
against  him  for  contempt  in  refusing  so  to  apply  said  property. 
[Date.] 

L M ,  Judge. 

2272.  Attachment  thereon. 

The  State  of to  the  Sheriif  of  the  County  of 

GREETING:     Whereas,  it  has  been  made  to  appear  to  our 

court  of county,  by  due  proof,  that  [here  recite 

the  facts,  if  found  to  he  true,  substantially  as  stated  in  the  pre- 
ceding affidavit  and  order  to  show  cause]  ; 

NOW,  THEREFORE,  we  command  you  that  you  attach  G 

H. . . .  ,  of ,  so  that  you  may  have  him  before  the 

court,  at  a  term  of  said  court,  to  be  held  at  the ,  in  the 

city  of ,  on  the  ....  day  of ,  19 . .  ,  to  answer  for 

the  contempt  by  him  committed,  in  refusing  to  apply  said  prop- 
erty in  payment  of  said  judgment,  and  have  you  then  and  there 
this  writ. 

WITNESS    the    Hon.    L,... 

M. . . .  ,  judge  of  our court 

[SEAL  OF  COURT.]         for  the  county  of   ,  this 

....  day  of ,  19 . . 

R....  S....,  Clerk. 
[Further  proceedings  on  the  attachment  may  he  as  in  Forms^ 
2017-2023,  Wis.  Stats.  1898,  sec.  3488;  N.  Dak.  Bev.  Codes  sec. 
5942.] 

88 


CHAPTER  CLII. 


PEOCBEDINGS  TO  OPEN  DEFAULTS  AND  SET  ASIDE 

JUDGMENTS. 


2273. 


2274. 


2275. 


Affidavit  to  open  default 
judgment  and  for  leave  to 
answer. 

Notice  of  motion  on  fore- 
going affidavit. 

Order  granting  motion  to 
open   default  judgment. 
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of  summons  and  judgment 
because  of  insufficient 
service. 

2277.  Notice  of  special  appearance 

and  motion  on  foregoing 
affidavit. 


2278.  Order  setting  aside  service 

of  summons  and  judgment 
for  lack  of  jurisdiction. 

2279.  Affidavit  to  open  default  and 

defend,  by  defendant 
served  by  publication  -who 
received  no  actual  notice 
(Wisconsin). 

2280.  Petition  in  action  to  vacate 

a  judgment  erroneously 
entered   (Iowa). 

2281.  Outline  of  complaint  to  set 

aside  judgment  procured 
by  perjury  or  fraud  (Min- 
nesota) . 


By  the  principles  of  the  eommon  law  every  court  of  record 
has  ppwer  to  vacate  and  set  aside  its  orders  and  judgments  im- 
providently  rendered,  at  any  time  during  the  term  at  which  the 
same  were  rendered,  but  not  afterwards  except  by  express  legis- 
lative authority.  The  codes  generally  give  the  same  power  upon 
application  within  one  year  after  notice  of  the  judgment  or 
order,  if  it  be  made  to  appear  that  the  default  was  the  result  of* 
mistake,  inadvertence,  surprise  or  excusable  neglect.  Wis.  Stats. 
1898  sec.  283^2;  Minn.  Rev.  Laws  1905  sec.  4160;  N,  Dak.  Rev. 
Codes  sec.  5298;  S.  Dak.  Rev.  Codes  C.  P.  sec.  150.  In  Iowa 
appliqation  to  set  aside  a  default  must  be  at  the  term  or  on  the 
first  day  of  the  next  term  if  the  default  be  entered  in  vacation 
(Iowa  Code  sec.  3790) ;  but  final  judgments  or  orders  may  be 
vacated  for  various  causes  by  action  provided  the  action  is 
brought  within  one  year  after  the  judgment  or  order  was  made 
(Iowa  Code  sees.  4091-4099),  and  in  Nebraska  final  orders  and 
judgments  may  be  vacated  by  action  brought  within  various 
periods  from  one  to  three  years,  according  to  the  nature  of  the 
ground  relied  on  (Cobb.  Ann.  Stats,  sees.  1612-1621). 

A  motion  to  set  aside  a  judgment  should  be  made  with  dili- 
gence, and  must  be  accompanied  with  an  affidavit  of  merits  and 
a  verified  answer  stating  a  good  defense,  as  courts  will  not  set 
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aside  a  judgment  for  mere  irregularity  unless  it  also  appears 
that  there  is  a  defense  on  the  merits  and  that  the  party  has  acted 
with  promptitude  after  notice  of  the  entry  thereof. 

"Where  no  jurisdiction  wns  obtained  by  service  of  process  the 
judgment  or  return  of  service  may  be  set  aside  livithout  a  showing 
of  merits  or  proposed  defense  but  the  appearance  should  be  spe- 
cial for  this  purpose  alone. 

In  Minnesota  a  judgment  obtained  by  perjury  or  fraud  may 
be  set  aside  by  equitable  actibn  brought  within  three  years  after 
discovery  of  the  perjury  or  fraud  by  the  defeated  party.  Minn. 
Rev.  Laws  1905  sec  4277. 

In  case  of  service  by  publication,  if  it  appear  that  the  defend- 
ant did  not  receive  the  summons  by  mail,  he  may  be  allowed  to 
defend  on  terms  after  judgment  within  one  year  after  actual 
notice  thereof  and  within  three  years  after  entry  of  the  judg- 
ment.   Wis.  Stats.  1898  sec.  2833. 

2273.    Affidavit  to  open  default  judgment  and  for  leave  to 
answer. 

[Title.] 
[Venue.] 

C . . . .  D being  duly  sworn  says  that  he  is  the  defendant 

above  named;  that  judgment  by  default  was  rendered  by  this 
court  in  said  action  in  favor  of  said  plaintiff  and  against  this 

defendant  for  the  sum  of dollars,  damages  and  costs 

[or  otherwise  state  the  nature  of  the  judgment  according  to  the 

fact]  on  the  ....  day  of ,  19 . .  * 

That  defendant  has  a  complete  defense  to  said  action  and  to 
the  whole  thereof,  and  intended  to  interpose  such  defense,  but 
that  before  he  had  opportunity  to  consult  or  employ  an  attorney 
herein  and  upon  the  day  following  the  service  of  the  summons 

herein  upon  him,  to-wit  the day  of  ....,..,  19 ..,  he  was 

taken  violently  ill,  and  was  confined  to  his  bed  in  an  uncon- 
scious condition  for  the  space,  of  ....  days,  and  was  unable  to 
attend  to  any  business  or  even  converse  with  any  person,  and 
that  while  still  in  said  condition  the  judgment  herein  was  entered 
on  account  of  the  defendant's  failure  to  appear  or  make  an- 
swer to  the  complaint  herein.  [Or  allege  the  facts  showing  mis- 
take, surprise,  inadvertence  or  excusable  neglect,  according  to 
the  fact.] 

That  the  defendant  first  learned  that  said  judgment  had  been 
rendered  against  him  on  the  ....  day  of ,  19 . .  ,  and  im- 
mediately consulted  and  retained  G. . . .  H. . . .  ,  Esq.,  as  his  at- 
torney to  take  proceedings  to  have  said  default  opened  and  make 
his  defense. 
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That  he  has  fully  and  fairly  stated  the  case  in  this  action  to 

G. . . .  H. . , .  ,  Esq.,  his  said  counsel,  who  resides  at in 

said  county,  and  that  he  is  advised  by  his  said  counsel,  upon 
such  statement  there  made,  that  he  has  a  valid  and  substantial 
defense  to  said  action  upon  the  merits  and  to  the  whole  thereof, 
and  that  his  said  defense  is  fully  and  truly  set  forth  in  his 
verified  answer  to  said  complaint,  a  copy  of  which  answer  is 
hereto  attached  marked  Exhibit  A,  and  which  he  prays  leave 
to  serve  and  file  herein. 

C...  D.... 
[Jurat.] 

[Add  corroi orating  affidavits  as  to  the  fact  of  the  mistake  or 
surprise,  if  possible,  and  attach  proposed  verified  answer.] 

2274.  Notice  of  motion  on  foregoing  aflSdavit. 

[Title.] 

Please  take  notice  that  upon  the  affidavits  of  G. . . .  H and 

J K. . . .  and  the  proposed  answer  of  the  defendant  G. . . . 

H . . . .  ,  of  all  of  which  copies  are  herewith  served  upon  him,  the 

defendant  C. . . .  D. . . .  by  his  counsel  G. . . .  H will  move 

the  court  at  the  next  term  thereof,  to  be  held  at  the  court  house 

in  the  ....  of in county,  at  the  opening  of  court 

on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  to  set 
aside  the  judgment  entered  in  this  action,  and  all  subsequent 
proceedings  thereon,  and  to  allow  this  defendant  to  file  and  serve 
his  said  answer,  and  defend  said  action  on  such  terms  as  may  be 
just,  and  for  such  other  order  or  relief  as  may  be  proper. 

G....  H...., 

To  L M ,  Defendant's  Attorney. 

Attorney  for  Plaintiff.  ' 

2275.  Order  granting  motion  to  open  default  judgment. 

[Title.]  [Caption  as  in  Form  7.] 

The  motion  of  the  defendant  C . . . .  D ,  to  set  aside  the 

judgment  herein  and  allow  him  to  defend  said  action,  coming 
on  to  be  heard  at  said  term  on  the  alBfidavits  of  0. ...  D ....  , 

defendant,  and  J K. . . .  and  the  proposed  verified  answer 

of  said  C . . . .  D . . . .  and  it  satisfactorily  appearing  therefrom 
that  said  judgment  was  rendered  through  the  mistake  [or  sur- 
prise or  excusable  neglect]  of  the  said  C . . . .  D . . . .  and  it  ap- 
pearing by  said  proposed  answer  that  said  defendant  has  a 
valid  and  substantial  defense  to  said  action  upon  the  merits  and 
is  so  advised  by  his  counsel  to  whom  he  has  fully  stated  the  case ; 
after  hearinff  G. . . .  H for  the  motion,  and  L M in 
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opposition  thereto,  and  after  reading  the  opposing  affidavits  of 
0. . . .  P and  J K , 

On  motion  of  G H defendant's  attorney, 

IT  IS  ORDERED :  that  said  judgment  entered  in  this  action 

on  the day  of ,  19. .  ,  in  favor  of  the  plaintiff  and 

against  the  defendant,  for  the  sum  of dollars,  damages, 

and dollars,  costs,  be  and  the  same  is  hereby  vacated 

upon  condition  that  said  defendant  pay  forthwith  to  plaintiff's 
attorney  the  costs  of  entering  said  judgment,  to-wit,  the  sum 

of dollars,  and  that  the  issues  in  said  action -shall  stand 

for  trial  at  the  present  tei'm  and  without  other  notice  be  placed 
upon  and  at  the  foot  of  the  calendar. 

Upon  the  payment  of  said  costs  let  the  proposed  answer  al- 
ready served  with  the  motion  papers  herein  stand  as  the  answer 
herein  without  further  service. 

[7/  it  he  deemed  advisable  to  let  the  judgment  stand  as  se- 
curity to  the  plaintiff  add]  :  Notwithstanding  this  order  let  the 
said  judgment  [and  the  execution  issued  thereon]  stand  as 
security  for  the  plaintiff's  claim  to  abide  the  event  of  the  action. 

By  the  Court: 

R S Judge. 

2276.    Affidavit  to  set  aside  service  of  summons  and  judgment 
because  of  insufficient  service.^ 
[Proceed  as  in  Form  2273  to  the  *  and  continue] : 
That  the  summons  in  said  action  was  never  in  fact  served  upon 
nor  delivered  to  this  defendant  personally;  that  defendant  was 
a  resident  of  said  county  at  the  time  of  the  issuance  of  said  sum- 
mons and  has  remained  such  resident  continuously  from  that 
time  tiU  the  present,  and  that  his  usual  place  of  abode  during 
all  such  time  was  and  is  at  [name  place],  where  he  resided  with 
his  family,  consisting  of   [name  members  of  family] ;  that  the 
summons  herein  was  never  left  at  said  usual  place  of  abode  nor  , 
in  presence  of  any  one  of  his  said  family,  but  that,  as  defend- 
ant is  informed  and  believes,  the  same  was  left  at  [name  place] 
with  one  [name  person]  who  was  not  a  member  of  defendant's 
family  [or  otherwise  state  the  facts  showing  that  no  jurisdiction 
M'a,s  obtained]. 
[Jurat.] 

G. . . .  D. ... 
[Attach  corrotorating  affidavits.] 

1  If  the  return  of  service  itself  record.    As  this  motion  is  based 

«hows  failure  to  serve  the  sum-  upon  lack  of  jurisdiction  of  the 

mons  so  as  to  confer  jurisdiction  court  to   proceed   no  aflBdavit   of 

no  affidavit  will  be  necessary,  but  merits    or    proposed    answer    Is 

the  motion  may  be  based  on  the  necessary. 
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2277.  Notice  of  special  appearance  and  motion  on  foregoing 

affidavit.  "     s  i  '.      ■ 

[Title.] 

SIR :    Please  take  notice  that  I  appear  in  this  action  for  C. . . . 

D . . . .  specially  for  the  purpose  of  this  motion  only  and  for  na 

other  purposes ;  and  that  upon  the  summons  and  return  thereon 
and  upon  all  the  papers  and  proceedings  on  file  herein,  and 
upon  the  affidavits  of  C D and  J K served  here- 
with, I  shall  move  the  court  at  the  next  regular  term  thereof  ta 
be  had  at  the  court  house  in  the  city  of  ...'...,  in  said  county, 
on  the  . . ,'.  day  of  .......  19. .,  at  the  opening  of  court  that 

day  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
setting  aside  the  service  of  the  summons  herein,  and  vacating  said 
judgment  and  dismissing  the  action  on  the  ground  that  [here 
state  the  defect  of  the  service],  with  costs  of  the  motion. 

Dated ,19..  G....  H._...  , 

To  L M ,  Esq.,  Attorney  for  Defendant  for  pur- 

Plaintiff's  Attorney.  poses  of  thismotion  only. 

2278.  Order  setting  aside  service  of  summons  and  judgment 

for  lack  of  jurisdiction. 

[Title.]  [Caption  as  in  Form  7.] 
The  motion  of  the  defendant  C...  D [appearing  spe- 
cially for  that  purpose]  to  set  aside  the  pretended  service  of  th& 
summons  herein  and  to  vacate  the  judgment  and  dismiss  the  ac- 
tion, on  the  ground  that  there  was  no  service  of  summons  of  any 
kind  upon  said  defendant,  coming  on  to  be  heard  upon  the_  sum- 
mons, return  and  all  papers  on  file  in  said  action,  and  upon  the 
affidavit  of  C . . . .  D . . . .  ,  and  it  appearing  that  said  summons 
was  never  in  fact  served  upon  said  defendant  either  personally 

or  in  any  manner  authorized  by  law ;  after  hearing  G H ,- 

Esq.,  for  said  motion  and  L. . . .  M. . . .  in  opposition  thereto, 

ORDERED  that  said  motion  be  ■  granted  and  that  the  pre- 
tended service  of  the  summons  herein  be  set  aside;  that  the  judg- 
ment heretofore  entered  in  this  action  be  vacated  and  held  for 
naught  and  that  the  action  be  and  is  hereby  dismissed  with  mo- 
tion costs,  taxed  at dollars. 

By  the  Court: 

R . . . .  S . . . .  ,  Judge. 

2279.  Afiidavit  to  open  default  and  defend,   by  defendant 

served  by  publication  who  received  no  actual  notice 
(Wis.  Stats.  1898  sec.  2833). 

[Title.] 
[Venue.] 
G. . . .  D ,  being  duly  sworn,  says  he  is  the  defendant  in. 
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this  action  and  that  the  same  was  brought  for  the  purpose  [here 
state  object  of  the  action].. 

That  on  the day  of ,  19 . .  ,  the  plaintiff  obtained 

an  order  for  the  service  of  the  summons  in  this  action  on  this 
defendant,  among  others,  by  publication  of  the  same  in  the 
[name  newspaper] ,  and  by  mailing  the  same  to  this  defendant, 
which  order  was  in  the  usual  form  and  is  on  file  herein. 

That  thereafter,  and  on  the   ....    day  of  ,  19 . .  ,  a 

judgment  was  rendered  in  this  action  and  entered  of  record  ad- 
judging that  [state  terms  of  the  judgment  so  far  as  it  affects  the 
defendant]. 

That  this  defendant  never  in  fact  received  any  copy  of  said 
summons  or  of  the  complaint,  through  the  post  office  or  other- 
wise, and  said  summons  was  not  personally  served  on  him  at  any 
time  or  in  any  manner,  and  that  he  had  no  notice  or  knowledge 
that  said  action  had  been  brought,  or  was  pending,  until  the 
....  day  of ,  19 . .  ,  when  he  first  learned  of  the  com- 
mencement of  this  action  and  the  rendition  of  the  said  judgment. 

That  defendant  has  fully  and  fairly  stated  the  case  ia  this 

action  to  G H. . . .  ,  his  counsel,  an  attorney  and  counselor 

of  this  court,  who  resides  at ,  and  upon  said  statement 

thus  made,  is  advised  by  said  coxmsel  that  he  has  a  valid  and 
substantial  defense  to  the  said  action,  and  to  the  whole  thereof, 
which  defense  is  justly  and  truly  set  forth  in  his  verified  answer 
to  said  complaint,  a  copy  of  which  answer  is  hereto  attached 
marked  Exhibit  A,  and  which  he  prays  leave  to  file  and  serve 
herein. 

WHEEEFORE  this  defendant  prays  that  the  said  judgment 
be  set  aside  so  far  as  the  same  affects  the  rights  of  this  defend- 
ant, and  that  he  be  allowed  to  defend  said  action  and  serve  and 
file  his  said  answer  on  such  terms  as  may  be  just,  and  that  he 
have  restitution  of  all  property  of  this  defendant  which  has 
been  seized,  sold  or  taken  by  virtue  of  said  judgment,  or  of  the 
value  thereof,  v?ith  interest,  if  restitution  in  kind  can  not  be  had. 

C....D.... 
[Jurat.] 

[Attach  corroborating  affidavits,  if  any.  The  notice  of  mo- 
tion may  be  substantially  as  in  Form  2274  and  the  order  as  in 
Form  2275,  with  such  changes  as  the  difference  in  facts  may 
necessitate.] 

2280.    Petition  in  action  to  vacate  a  jud|fment  erroneously  en- 
tered (Iowa  Code  sec.  4091). 
[Title.] 
The  plaintiff  herein,  by  this  his  petition,  respectfully  alleges: 
I.     That  on  the   ....    day  of  ,  19 . .  ,  judgment  was 
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rendered  and  entered  by  this  court  in  an  action  then  and  there 
pending  wherein  the  above-named  defendant  was  plaintiff,  and 
this  plaintiff  was  defendant,  by  which  it  was  adjudged  that  the 
above-named  defendant  recover  of  this   plaintiff  the  sum  of 

dollars  [or  otherwise  state  the  nature  of  the  judgment 

according  to  the  fact], 

II.  That  said  judgment  was  obtained  by  fraud  practiced  in 

obtaining  the  same  by  said  A B [plaintiff  in  former  ac-  ^ 

tion]  [or,  that  said  judgment  was  obtained  by  erroneous  pro-  '■ 
eeedings  against  the  plaintiff] ,  in  this,  that  [here  state  fully  the 
fraud,  error  or  casualty,  e.  g.]  this  plaintiff  was  an  infant  at  the 
time  of  the  bringing  of  said  former  action  and  at  the  time  of 
the  rendition  of  said  judgment  and  that  no  guardian  ad  litem 
was  ever  appointed  for  him  in  said  action  and  no  appearance 
or  defense  was  made  therein  by  him  or  by  any  guardian  on  his 
behalf. 

III.  That  this  plaintiff  at  the  time  of  the  rendition  of  said 
judgment  had  and  stiU  has  a  good  and  valid  defense  to  the  whole 
[or,  part]  of  said  judgment,  which  defense  is  as  follows  [here 
state  defense  as  definitely  and  fully  as  in  a  pleading] . 

IV.  [State  when  the  error  or  fraud  was  first  discovered  and 
the  diligence  used  to  discover  same.] 

V.  That  a  copy  of  the  record  entry  of  said  judgment  is 
hereto  attached,  made  part  of  this  petition  and  marked  Exhibit  A. 

WHEREFORE  the  plaintiff  prays  that  said  judgment  be  va- 
cated [or  modified,  stating  modification  desired]  with  costs. 

G....   H...., 
Attorney   for  Plaintiff. 
[Verification.] 

2281.    Outline  of  complaint  to  set  aside  judgment  procured 
by  perjury  or  fraud  (Minn.  Rev.  Laws  1905  sec.  4277). 

[Title.] 
The  plaintiff  complaining  of  the  defendant  respectfully  alleges : 

I.  [As  in  allegation  I  in  last  preceding  form.] 

II.  That  said  judgment  was  obtained  by  perjury  [or,  by 
subornation  of  perjury,  or,  by  fraudulent  practice]  on  the  part 

of  said  A B [plaintiff  in  former  action]  in  this  [here 

state  fully  and  particularly  the  perjury  or  fraud  committed  and 
show  that  it  was  practiced  iy  the  prevailing  party  and  that  the 
former  judgment  was  based  thereon]. 

III.  That  this  plaintiff  did  not  discover  or  know  of  said  per- 
jury [or,  fraud]  until  on  or  about  the day  of ,  19. .  , 

and  thereupon  [state  diligence  used  in  commencing  the  present 
action] ,  and  that  this  action  was  commenced  on  the  ....  day  of 
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,  19 . .  ,  and  within  three  years  after  the  discovery  by  this 

plaintiff  of  said  fraud  or,  perjury], 

IV.  That  this  plaintiff  has  suffered  damages  by  the  rendi- 
tion of  said  former  judgment  in  this  [state  damages  suffered] . 

WHEEEFORE  the  plaintiff  prays  that  said  judgment  be  set 
aside  and  held  for  naught,  and  that  said  defendant  be  enjoined 
from  enforcing  the  same  [or  demand  such  other  relief  as  the 
statute  authorises  as  the  case  may  require] . 

G. . . .    H.  •  •  •  J 
Plaintiff's  Attorney. 
[Verification.] 


CHAPTER  CLm. 

COSTS. 


2282.  Affidavit  to  obtain  security 

for  costs    (Wisconsin). 

2283.  Order  requiring  security  for 

costs  '(Wisconsin). . 

2284.  Undertaking  for  security  for 

costs'  XWisconsiii) . 

2285.  Notice  of  filing  security  for 

costs   (Wisconsin). 

2286.  Bond   as   security   for  costs 

(Minnesota). 

2287.  Affidavit  on  -which  to  move 

for  security  for  costs 
(Iowa). 

2288.  Motion    based    on    last    pre- 

ceding affidavit   (Iowa). 

2289.  Bond  for  costs    (Iowa). 

2290.  Affidavit  for  security   when 

plaintiff  or  sureties  be- 
come non-resident  after 
action  brought  (Minne- 
sota, North  Dakota  and 
South  Dakota). 


2291. 
2292. 


2293. 
2294. 
2295. 
2296. 

2297. 

2298. 
2299. 


Bill   of  costs    (Wisconsin). 

Affidavit  of  disbursements  to 
be  attached  to  bill  (Wis- 
consin). 

Affidavit  of  attendance  of 
witnesses    (Wisconsin ) . 

Notice  of  taxation  of  costs 
accompanying  bill. 

Objections  to  items  of  costs 
as  proposed   (Wisconsin). 

Notice  of  motion  to  review 
clerk's  taxation  (Wiscon- 
sin). 

Order  on  review  of  clerk's 
taxation  of  costs  (Wiscon- 
sin). 

General  form'  of  bill  of  costs- 
in  supreme  court. 

Notice  lof  taxation  accom- 
panying bill. 


The  right  to  recover  costs  is  purely  statutory,  and  hence  costs 
can  not  be  recovered  nor  security  for  costs  required  except  under 
specific  statutory  provisions. 

In  Wisconsin  the  defendant  may  by  motion  require  the  plaint- 
iff to  give  security  in  the  cases  prescribed  by  sections  2943-2944 
Wis.  Stats.  1898,  and  may  also  require  additional  security  in 
case  the  surety  remove  from  the  state  or  become  insufficient. 
Id.  sec.  2947. 

In  Minnesota,  a  person  committed  for  a  crime,  a  nonresident, 
or  a  foreign  corporation,  must  file  a  bond  with  the  clerk  before 
the  service  of  summons,  and  if  he  fail  to  do  so  the  court  may 
stay  proceedings  or  dismiss  the  action  at  the  cost  of  the  plaintiff's 
attorney.    Minn.  Rev.  Laws  1905  sees.  4355,  4356. 

In  Iowa  the  defendant  before  answering  may  require,  by  mo- 
tion, any  plaintiff,  if  he  be  a  nonresident,  or  a  private  or  foreign 
corporation,  to  give  security  for  costs,  and  the  action  will  be  dis- 
missed if  the  bond  is  not  given.    Iowa  Code  sees.  3847,  3848. 

In  North  Dakota  and  South  Dakota  a  nonresident  or  a  foreign 
corporation  plaintiff  must  give  resident  security  for  costs  before 
the  action  is  brought,  and  the  surety  is  required  to  indorse  the: 

1402 
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summons  or  sign  his  name  on  the  complaint,  either  of  which  acts 
completes  the  obligation.  On  failure  to  give  stich  security  the 
action  i^  to  be  dismissed.  N.  Dak.  Rev.  Codes  sees.  5597-5599. 
S.  Dak.  Rev.  Codes  C.  P.  sees.  433-435. 

,  Substantially  the  same  provisions  are  contained  in  the  statutes 
of  Nebraska,  except  that  they  apply  to  all  nonresidents  of  the 
county  where  the  action  is  brought.  Cobb.  Ann.  Stafs.  Nebr. 
sees.  1622,  1623. 

The  statutes  regulating  the  costs  to  be  recovered  and  the  taxa- 
tion thereof  in  ordiliary  cases  wiU  be  found  as  follows:  Wis. 
Stats.  1898  sees.  2918-2939;  Minn.  Rev.  Laws  1905  sees.  4337- 
4354;  N.  Dak.  Rev.  Codes  sees.  5574-5594;  S.  Dak.  Rev.  Codes 
C.  P.  sees.  410^32;  Iowa' Code  sees.  3853-3875;  Cobbey's  Ann. 
Stats.  Nebr.  sees.  1630-1637. 

2282.  Affidavit  to  obtain  security  for  costs  (Wis.  Stats.  1898 

sec.  2945). 

[Title.] 
[Venue.] 

C. . . .  D ,  being  duly  sworn,  says  he  is  the  defendant  [or, 

one  of  the  defendants]  in  this  action  and  tha-t  the  same  was  com- 
menced by  service  of  summons  on  him  on  the day  of , 

19. .  ,  and  that  the  time  for  answering  the  complaint  herein  has 
not  yet  expired  [or  state  the  stage  of  the  action,  according  to  the 
fact] ; 

That  the  plaintiff  is  [or,  all  the  plaintiffs  are]  and  was  at  the 
time  of  the  commencement  of  this  action  a  nonresident  of  this 
state  [or  state  the  fact  which  brings  the  plaintiff  within  any  of 
the  classes  named  in  sec.  2943  Wis.  Stats.  1898] ; 

[Or  if  the  plaintiff  has,  become  a  nonresident,  or  sentenced  to 
state  prison  for  a  term  less  than  life  after  commencement  of  the 
action,  insert] :  That  since  the  commencement  of  this  action 
the  plaintiff  has  become  and  is  now  a  nonresident  of  this  state 
[or,  has  been  sentenced  to  the  state  prison  of  this  state  for  a 
term  less  than  for  life] ; 

That  no  security  for  costs  has  been  filed  in  this  action  and 
this  affidavit  is  made  for  the  purpose  of  compelling  the  filing 
of  sucb  securiiy. 

G. ...  D. . . . 
[Jurat.] 

2283.  Order  requiring  security  for  costs  (Wis.  Stats.  1898  sec. 

2945). 

[Title.] 

On  reading  and  filing  the  affidavit  of  C. . . .  D. . . .  ,  defend- 
ant herein,  from  which  it  appears  that  [state  the  facts  which 
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entitle  the  defendant  to  security],  and  on  motion  of  G.... 
H Esq.,  defendant's  attorney, 

ORDERED  that  the  plaintiff  be  and  he  is  required  to  file  se- 
curity for  costs  in  the  sum  of dollars  within  twenty 

days  after  the  service  upon  him  of  a  copy  of  this  order ;  and  that 
all  proceedings  herein  on  the  part  of  the  plaintiff  be  stayed,  until 
such  security  be  filed. 

Dated ,19.. 

R. . . •     b. . . . , 

Circuit  Judge. 
[This  order  may  be  made  iy  the  court  or  judge  without  notice; 
the  sum  is  to  he  fixed  by  the  officer  making  the  order,  not  less 
than  two  hundred  and  fifty  dollars.] 

2284.  Undertaking  for  security  for  costs  (Wis.  Stats.  1898 
'  sec.  2946). 

[Title.] 

Whereas,  this  action  has  been  commenced  by  said  plaintiff  in 
said  court  and  the  plaintiff  has  been  required  to  give  security  for 
costs  therein; 

Now,  we,  N 0 of ,  and  0 P of , 

both  of  said  county,  do  hereby  undertake  in  the  sum  of 

dollars,  that  the  plaintiff  will  pay  on  demand  all  costs  that  may 
be  awarded  to  the  defendant  in  said  action  in  any  court,  not 
•exceeding  the  sum  aforesaid. 

Dated  at the  ....  day  of ,  19 . . 

N....  0.... 
0....  P.... 
{Venue.] 

N 0. . . .  and  0. . . .  P. . . .  ,  being  each  duly  sworn,  on 

oath,  each  for  himself  says  that  he  has  signed  the  foregoing  un- 
dertaking, that  his  residence  is  truly  stated  therein  and  that  he 

is  worth  the  sum  of ....  dollars  over  and  above  all  his  debts 

and  liabilities,  in  property  within  this  state,  not  by  law  exempt 
from  execution. 

N....  0.... 
0....  P.... 
[Jurat.] 

2285.  Notice  of  filing  security  for  costs  (Wis.  Stats.  1898  sec. 

2946). 

[Title.] 

To  C ....  D the  defendant  above  named : 

Pursuant  to  the  order  made  on  the  ....  day  of ,  19 . .  , 

in  the  above  entitled  action,  requiring  the  above  named  plaintiff 
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to  file  security  for  costs  herein,  and  staying  proceedings  on  the 
part  of  said  plaintiff  until  the  same  be  filed, 

Take  notice,  that  the  said  plaintiff  has  filed  with  the  clerk  of 

the  .  .^ court  of county,  an  undertaking  [of  which  a 

copy  is  herewith  served  upon  you]  with  two  sufficient  sureties, 
to  the  effect  that  the  said  plaintiff  will  pay  on  demand  all  costs, 
that  may  be  awarded  to  said  defendant  in  such  action,  in  any 

court,  not  exceeding dollars,  the  sum  mentioned  in  said 

order. 

Dated ,19.. 

E....    F 

Plaintiff's    Attorney. 

2286.    Bond  as  security  for  costs  (Minn.  Eev.  Laws  1905  sees. 
4355,  4523,  4524). 

STATE  OF  MINNESOTA,  -]                        District  Court, 
County  of J  , Judicial  District 


B , 

Plaintiff, 
vs. 

D , 

Defendant. 


KNOW  ALL  MEN  by  these  presents,  that  we,  A B as 

principal,  and  N 0 of  and  0 P of 

,  both  of  the  county  of in  said  state  of  Minnesota, 

as  sureties,  are  held  and  firmly  bound  unto  L. . . .  M ,  Esq., 

clerk  of  the  district  court  of county,  in  said  state,  in  th& 

sum  of  seventy-five  doUars,  lawful  money  of  the  United  States, 
to  be  paid  unto  the  said  L. . . .  M ,  clerk  as  aforesaid,  his  suc- 
cessors in  office  or  assigns,  for  which  payment  well  and  truly 
to  be  made  we  jointly  and  severally  bind  ourselves,  and  each  of 
our  heirs,  executors  and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  ....  day  of ,  19 . . 

THE  CONDITION  of  this  obligation  is  such  that  whereas  the 

said  A B. . . .  is  about  to  commence  an  action  in  said  court 

against  the  said  C D. . . .   entitled  as  above  and  to  make 

service  of  the  summons  in  said  action  on  the  said  C . . . .  D . . . .  , 

Now,  therefore,  if  the  said  A B shall  well  and  truly- 

pay  to  the  said  C . . . .  D all  costs  and  disbursements  that 

may  be  adjudged  against  him,  the  said  A. . . .  B. . . .  ,  in  said 
action,  then  this  obligation  shall  be  void;  otherwise  of  force. 
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IN  TESTIMOISTY"  whereof  we  have  hereunto  set  our  hands  and 
seals  this day  of ,  19 . . 

In  presence  of  [two  witnesses]. 


A.... 

B.... 

[Seal] 

N.... 

0.... 

[Seal] 

0.... 

,  P.... 

[Seal] 

[Venue.] 

On  this  ....  day  of ,  19 . .  ,  before  me,  a  notary  public 

within  and  for  said  county,  personally  appeared  A B , 

N. . . .  0 and  0 P. . . .  ,  to  me  known  to  be  the  persons 

described  in  and  who  executed  the  within  instrument,  and  ac- 
knowledged that  they  executed  the  same  as  their  free  act  and 
deed. 

Q....  R... 

Notary  Public, 
.;....  County,  Minn. 
[Venue.] 

N....   0 and  0....  P....  being  duly  sworn,  each  for 

himself  says,  that  he  is  one  of  the  sureties  within  named ;  that  be 
is  a  resident  and  freeholder  of  the  state  of  Minnesota,  and  worth 
the  amount  of  one  hundred  and  fi^ty  dollars  [each  surety  must^ 
state  that  he  is  worth  double  the  amount  for  which  he  justifies] 
above  his  debts  and  liabilities,  and  exclusive  of  his  property  ex- 
empt from  execution. 

N....  0.... 
0....  P.... 
[Jurat.] 

[Approval  to  be  indorsed  on  the  outside  as  follows] :  I  hereby 
approve  the  within  bond  and  the  sureties  therein  contained  this 
....  day  of ,  19 . . 

Hr.   ...     S.   .  .  .    ^ 

judge. 

2287.    Affidavit  on  which  to  move  for  security  for  costs  (Iowa 
Code  sec.  3847). 

[Title.] 
[Venue.] 

C D . . . .  ,  being  duly  sworn,  says  that  he  is  the  defendant 

in  the  above  entitled  action  which  was  commenced  on  the  .... 

day  of ,  19 . .  ;  that  he  has  a  good  defense  to  the  whole 

of  said  action  [or,  if  only  to  a  part,  state  specifically  to  what 
part] ;  that  the  plaintiff  was  at  the  time  of  the  commencement  of 
this  action  and  still  is  a  nonresident  of  this  state  or  a  private  or 
foreign  corporation]  and  has  not  given  security  for  costs  in  said 
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action.     That  defendant  has  not  yet  answered  in  said  action  and 

that  the  time  for  answering  has  not  yet  expired. 

[Jurat]  C....  D.... 

2288.  Motion  based  on  last  preceding  affidavit  (Iowa). 
[Title.] 

Now  comes  the  said  defendant  C D and  moves  the 

court  upon  the  affidavit  of  said  C D for  an  order  re- 
quiring the  said  plaintiff  to  give  security  for  costs  in  said  action 
[or,  additional  security  for  costs  in  said  action,  as  the  case  may 
he]  for  the  reason  that  [state  reason]. 

G. . . .  H. . . .  , 
Attorney  for  Defendant. 

2289.  Bond  for  costs  (Iowa  Code  sec.  3847). 

[Title.] 

KNOW  ALL  MEN  by  these  presents,  that  we,  A B. . . .  , 

principal,  and  N. , . .  0 ,  surety,  are  lield  and  firmly  bound 

unto  C. . . .  D. . . .  ,  in  the  sum  of dollars,  lawful  money 

of  the  United  St9,tes,  well  and  truly  to  be  paid  to  the  said  C. . . . 
D. . . . ,  his  heirs,  executors  and  assigns,  for  which  payment  we 
jointly  and  severally  bind  our  heirs,  executors  and  administra- 
tors firmly  by  these  presents. 

Dated  this  ....  day  of ,  19. . 

THE   CONDITION  of  the   above  obligation  is  such  that, 
whereas,  on  the  ,  •  •  •  day  of  .......  19. .  ,  the  said  A. . . .  B. . . . 

commenced  an  action  in  the  district  court  of , county, 

Iowa,  aga,inst  the  said  C D ,  and  whereas,  said  plaintiff 

is  a  nonresident  of  this  state  [or  a  private  or  foreign  corporation, 
as  the  case  niay  be],  and  the  said  defendant  has  filed  his  affidavit 
in  the  said  action,  stating  that  he  has  a  good  defense  thereto  [or 
to  some  part  of  said  action,  stating  it] ; 

Now,  if  the  said  A B shall  well  and  truly  pay  the  costs 

which  may  accrue  in  said  action,  in  this  court,  or  in  any  other 
court  to  which  the  same  may  be  carried,  either  to  said  defend- 
ant or  to  the  officers  of  the  court,  then  this  obligation  to  be  void, 
otherwise  to  remain  in  full  force  and  virtue. 

A. . . .  B . . . . ,  Principal. 
N 0 Surety. 

[Add  justification  and  approval  by  the  clerk  as  in  Form  257.] 

2290.  Affidavit  for  security  when  plaintiff  or  sureties  become 
non-resident  after  action  brought  (Minnesota,  North 
Dakota,  South  Dakota). 

[Title.] 
[Venue.] 
C ....  D ....  ,  being  duly  sworn,  says  that  he  is  the  defendant 
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above  named  and  that  this  action  was  commenced  by  said  plaint- 
iff in  this  court  on  the  ....  day  of ,  19 . . 

That  since  the  commencement  of  this  action  and  on  or  about^ 

the  ....  day  of ,  19. .  ,  the  said  plaintiff  removed  from 

this  state,  and  became  and  still  is  a  resident  of  the  state  of 

,  [or  allege  the  giving  of  security  hy  the  plaintiff  and  that 

the  surety  or  sureties  have  since  removed  from  the  state  or  he- 
come  insolvent^. 

C...  D.... 
[Jurat.] 

[This  affidavit  to  he  accompanied  hy  notice  of  motion  or  ord^r 
to  show  cause  in  the  usual  form.] 

2291.    Bill  of  costs  (Wis.  Stats.  1898  sec.  2921).* 

[Title.] 

BILL  OF  COSTS. 

Eetainer $3  00 

Brief  and  copies 3  00 

Draft  summons folios,  25e.  each. . 

Eng keep. . .  .serve 12c.  each. . 

Draft  complaint 25c.  each. . 

Eng. ..  .copies keep serve 12c.  each. . 

Draft  reply 25c.  each. . 

Eng copies keep. ..  .serve 12c.  each.. 

Draft  answer 25c.  each. . 

Eng copies keep serve 12c.  each. . 

Draft  notice  of  trial 25c.  each. . 

Eng copies keep serve 12c.  each. . 

Attending  trial days,  at  $3  per  day 

Drawing  finding folios,  25c.  each. . 

Eng. . .  .copies. . .  .keep 12c.  each. . 

Drawing  exceptions  to 25c.  each. . 

Eng ....  copies ....  keep 12c.  each . . 

Drawing  judgment 25c.  each. . 

Eng copies keep 12c.  each. . 

Draft  bill  of  costs 25c.  each. . 

1  This  form  is  specially  adapted  ately  following  are  also  adapted 

to  the  Wisconsin  statutes,  and  will  to  the  Wisconsin  practice,  but  may 

not    be    applicable    to    the    other  be   used,   with   appropriate  varia- 

states  covered  by  this  work  where  tions,  as  indicated  by  the  statutes 

attorney's  fees  are  not  taxed  by  In  other  states.     As  printed  forms 

items  ■    but     allowed     in     fixed  are  in  general  use  for  taxation  of 

amounts  according  to  the  amount  costs  it  is  not  deemed  necessary 

of  the  recovery  or  the   stage   of  to  insert  further  special  forms  for 

the  case.     The  six  forms  immedi-  each  state. 
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Bug copies keep serve....   ,.  12c.  feach.. 

Draft  afQdavit  of  disbursements 25c.  each. , 

Eng copies. ..  .keep. ..  .serve 12c.  each.. 

Draft  notice  of  taxation  of  costs 25e.  each. . 

Eng. ..  .copies. ..  .keep. ..  .serve 12e.  each. . 

terra  fees  at  $2  each 

....  motions  at  62%  cents  each 

Attendance  on  examination  of  witnesses  out  of  court 

Attendance  on  judge  out  of  term,  on  special  motion $0  50 

Attehdance  on  striking  jurjr 

Arguing  demurrer 

[Insert  other  items  if  any.] 

DISBURSEMENTS. 

State  tax  $1  00 

....  affidavits  at  25  cents  each 

Sheriff's  fees,  service  of  summons 

Sheriff's  fees,  service  of  subpoenas  

Clerk's  fees 

Eegister's  fees 

Postage  and  telegraphing 

Abstract 

Jury  fee • 3  00 

Commissioner's  fees ■. : . . 

Witness  fees  


The  above  costs  and  disbursements  are  hereby  adjusted,  taxed 

and  allowed  this  ....  day  of ,  19 . . 

L....  M. ..., 

Clerk. 

2292.  Affidavit  of  disburseihents  to  be  attached  to  bill  (Wis. 

Stats.  1898  sec.  2928). 

[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  says  that  he  is  the  plaintiff 
[or,  the  attorney  for  the  plaintiff]  in  the  within  entitled  action, 
and  that  all  of  the  disbursements  above  mehtioned  have  been 
necessarily  made  or  incurred,  and  that  the  copies  named  in  the 
foregoing  account  were  actually  and  necessarily  used  [or  neces- 
sarily obtained  for  use]  in  said  action.  A B . . . . 

[Jurat.] 

2293.  Affidavit  of  attendance  of  witnesses  (Wis.  Stats.  1898 

sec.  2928). 

[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  on  oath  says  that  he  is  the 
plaintiff  in  the  within  entitled  action ;  that  L....  M....,N.... 
«0 
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O . . . .  and  [name  all  witnesses]  were  subpoenaed  as  witnesses  on 
the  part  of  the  plaintiff  in  said  action,  and  that  said  witnesses 
were  necessarily  in  attendance  on  the  trial  of  said  action  the 
number  of  days,  and  resided  at  the  places  and  traveled  the  num- 
ber of  miles  from  their  respective  places  of  residence  to  attend 
the  trial  of  said  action  as  hereinafter  stated  and  set  opposite  their 
respective  names,  to-wit: 

L. . . .  M. . . .  resides  at  ....  ,  attended  ....  days,  and  traveled 
....  miles,  and  is  entitled  to  $ 

N 0 resides  at ,  attended days,  and  traveled 

miles,  and  is  entitled  to  $ 

A....  B.... 
[Jurat.] 

2294.  Notice  of  taxation  of  costs  accompanying  bill. 

To  G. . . .  H ,  Esq.,  Attorney  for  Defendant. 

I     Please  take  notice  that  on  the day  of ,  19 . .  ,  at 

o'clock  .  .M.,  the  undersigned  will  apply  to  the  clerk  of  the 

circuit  court,  for   county,  at  his  office  in  the  city  of 

county  of ,  state  of  Wisconsin,  to  have  the  within 

bill  of  costs  and  disbursements  in  the  within  entitled  action  taxed, 
adjusted  and  allowed,  and  the  amount  thereof  inserted  in  the 
entry  of  judgment  in  the  within  entitled  action. 

E....    F...., 
Attorney  for  Plaintiff. 

2295.  Objections  to  items  of  costs  as  proposed  (Wisconsin). 

[Title.] 

Now  comes  the  said  defendant  and  objects  to  the  following 
items  in  the  proposed  bill  of  costs  of  the  plaintiff  as  follows : 

1.  To  the  item  of  [here  specify  the  same],  because  excessive. 

2.  To  the  item  of  disbursements,  $. . . .  ,  for  [specify  what], 
because  unnecessary  and  unreasonable  in  amount. 

3.  To  the  item  of  disbursement,  $. . . .  ,  for  [specify  what] 
because  the  same  was  not  actually  incurred  [as  shown  by  accom- 
panying affidavit]. 

4.  [Specify  other  objections,  naming  each  item  objected  to.] 
[Date.]  G....   H....  , 

Attorney  for  Defendant. 
[//  objections  are  based  on  the  fact  that  any  certain  items  of 
disbursements  were  not  in  fact  incurred  or  paid  the  objections 
should  be  accompanied  by  affidavits  showing  the  fact.] 
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2296.  Notice  of  motion  to  review  clerk's  taxation  (Wiscon- 

sin). 

[Title.] 

To  E F ,  Esq.,  PlaintifE's  Attorney. 

Please  take  notice  that  the  [defendant],  being  aggrieved  by 
the  taxation  of  costs  in  this  action,  by  the  clerk  of  said  court, 
will,  upon  the  biU  of  costs  and  disbursements,  the  objections 

thereto,  the  affidavits  of  C D and  L 'M and  the 

record  and  papers  and  vouchers  on  file  in  said  action,  move  the 

court,  on  the day  of ,  19 . .  ,  at  the  court  house  at 

,  in county,  at  the  opening  of  court  on  that  day  or 

as  soon  thereafter  as  counsel  can  be  heard,  to  review  said  taxa- 
tion of  costs.  The  defendant  is  aggrieved  by  the  action  of  the 
taxing  officers  in  the  following  respects: 

[Here  state  each  item  in  respect  to  which  review  is  desired.] 
And  the  defendant  will  ask  that  said  items  and  each  of  them 
be  disallowed  and  the  taxation  there  be  reversed,  and  for  such 
other  relief,  with  the  costs  of  this  motion,  as  may  be  just  and 
equitable. 
[Date.]  G....H...., 

Defendant's  Attorney. 

2297.  Order  on  review  of  clerk's  taxation  of  costs  (Wiscon- 

sin). 

[Title.]  [Caption  as  in  Form  7.] 

The  motion  of  the  defendant  for  a  review  of  the  taxation  of 
costs  by  the  clerk  herein  coming  on  to  be  heard  this  day  at  said 
term,  on  the  bill  of  costs  and  disbursements  as  taxed  and  allowed 
by  the  clerk,  the  written  objections  thereto  by  the  defendant, 
and  the  affidavits  of  C D and  L M and  the  rec- 
ord, papers  and  vouchers  on  file  in  said  action,  after  hearing 
G. . . .  H. . . .  ,  Esq.,  attorney  for  the  [defendant]  for  the  mo- 
tion, and  E F ,  Esq.,  attorney  for  the  plaintiif, 

ORDERED  that  the  clerk  retax  and  adjust  the  costs  herein, 
and  on  such  retaxation  that  he  strike  out  the  following  items 
allowed  [here  specify  items] : 

That  he  reduce  the  item  [specify  item]  to  the  sum  of  $. . . . 

[State  further  changes  to  he  made.] 

That  he  insert  in  the  judgment  the  amount  of  costs  after  such 
retaxation  and  readjustment. 

That  the  defendant  have  $10,  the  costs  of  this  motion,  to  be 

» If  It  is  desired  to  review  the  ceedlngs  for  taxation,  witli  excep- 
taxation  of  costs  uiion  appeal,  ex-  tions  to  the  rulings,  sliould  be  in- 
ception should  be  preserved  to  the  corporated  in  the  bill  of  excep- 
oourt's  action  and  the  whole  pro-  tions. 
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set  oflE  and  deducted  from  the  sum  of  the  bill  of  costs  taxed  to- 
the  plaintiff  as  herein  directed. 

By  the  Court : 

Ai.  ...    S.  .  .  •  , 

Circuit  Judge. 

2298.    General  form  of  bill  of  costs  in  supreme  court. 
[Title.] 

Bill  of  Costs  and  Disbursements. 
Statutory  Costs $25  00 

DiSBUESEMENTS. 

Clerk's  Fees  [to  be  taxed] $ 

Affidavits  $ 

Printer's  Fee,  Printing  Case  {or,  Paper  Book] $ 

Printer's  Fee,  Printing  Brief $ 

Fees  for  Eetum  to  Supreme  Court  $ 

Stenographer  for  Transcript  of  Evidence $ 

[Add  other  items  if  any.] 


The  above  Bill  of  Costs  and  Disbursements  taxed  and 

allowed  this  ....  day  of ,  19. .  ,  at $ 

C...  K 

Clerk  of  Supreme  Court  of 

[Venue.] 

G H. . . . ,  being  first  duly  sw6m,  deposes  and  says,  that  he- 
is  the  attorney  for  the  defendant  and  appellant  iii  the  above  en- 
titled action;  that  the  foregoing  is  a  true  and  correct  statement 
of  the  costs  and  disbursements  of  said  appellant  in  said  action 
in  this  court,  and  that  all  of  the  items  of  such  disbursements 
have  been  actually  and  necessarily  paid  or  incurred  therein,  by* 
and  on  behalf  of  said  appellant. 
[Jurat.]  G. . . .  H. . . . 

2299.    Notice  of  taxation  accompanying  bill. 

[Title.] 

To  E . . . .  F ,  Esq.,  Attorney  for  said  respondent. 

Take  notice,  that  the  within  bill  of  costs  and  disbursements^ 
of  the  appellant  in  the  above  entitled  action  will  be.  presented  ta 
Q. . . .  R. . . .  ,  Esq.,  clerk  of  the  supreme  court  of  .......  at 

his  office  in  the  capitol,  at ,  on  the  ....  day  of , 

19. .  ,  at o'clock  in  the noon  of  said  day,  and  that  the 

undersigned  will  apply  to  said  clerk  for  taxation  and  allowance 
of  the  same,  and  that  the  amount  thereof  be  inserted  in  the  entry 
of  judgment  herein. 
[Bate.]  G....  H....  , 

!A.ttorney  for  Appellant.. 
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executions  and  other  proceedings  for  the 
Enforcement  of  judgments. 


2300.  Execution   against   property 

(Wisconsin,  Minnesota, 
North  Dakota  and  South 
Dakota) . 

2301.  Execution  on  judgment  for 

joint  debt  where  all  de- 
fendants were  not  served 
("Wisconsin). 

2302.  E!xecution   against  the  per- 

son (Wisconsin,  North  Da- 
kota and  South  Dakota). 

2303.  Execution    directing  sale  of 

real  property  attached  In 
the  action  (Wisconsin  and 
Minnesota). 

2304.  Execution  to  enforce  lien  on 

specific  property  (Wiscon- 
sin). 

2305.  Elxecution   to   enforce  judg- 

ment lien  on  logs  and  tim- 
ber  (Wisconsin). 

2306.  Execution   against   property 

In  hands  of  personal  rep- 
resentatives. 

2307.  Execution   for   the  delivery 

of  specific  personal  or  real 
property. 

2308.  Indorsement    on    execution 

in  replevin  against  princi- 
pal and  sureties  (Wiscon- 
sin). 

2309.  Affidavit  for  leave  to  issue 

execution  after  five  years 
(Wisconsin  and  South  Da- 
kota). 

2310.  Notice    of    motion    thereon 

(Wisconsin  and  South  Da- 
kota) . 

2311.  Sheriff's   notice  of  levy   on 

personal  property  (North 
Dakota  and  South  Da- 
kota). 
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2312. 


2313. 


2314, 


2315. 
2316. 

2317. 

2318. 
2319. 


2320. 


2321. 


2322. 


2323. 


2324. 


2235. 


2326. 


2327. 


2328. 


Special  execution  on  me- 
chanic's lien  judgment 
(North  Dakota  and  South 
Dakota) . 

Affidavit  for  issuance  of  ex- 
ecution on  Sunday  (Iowa). 

General  form  of  execution 
on  recovery  of  judgment 
(Iowa). 

The  same   (Nebraska). 

Indemnifying  bond    (Iowa). 

Bond  staying  execution 
(Iowa  and  Nebraska). 

Bond  staying  execution 
(Minnesota) . 

Notice  by  sheriff  to  i>arty  to 
apiraint  appraisers  of  per- 
sonalty  (Iowa). 

Appraisal  of  personal  prop- 
perty  (Iowa). 

Appraisal  of  real  property 
by  sheriff  and  appraisers 
(Nebraska). 

Affidavit  for  exemption  of 
I>ersonal  property  (Ne- 
braska). 

Petition  for  writ  of  assist- 
ance after  execution  sale 
(Wisconsin). 

The  same,  after  foreclosure 
sale. 

Notice  on  motion  of  forego- 
ing petition    (Wisconsin). 

Order  granting  writ  of  as- 
sistance   (Wisconsin). 
Writ  of  assistance  for.  land 
sold    on    execution    (Wis- 
consin). 

Writ  of  assistance  for  land 
sold  on  mortgage  foreclos- 
ure. 
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2300.  Execution  against  property  (Wis.  Stats.  1898  sec.  2969; 
Minn.  Rev.  Laws  1905  sec.  4290;  N.  Dak.  Rev.  Codes 
sec.  5505;  S.  Dak.  Rev.  Codes  C.  P.  sec.  334). 

The  State  of , 

To  the  Sheriff  of  the  County  of , 

GREETING :    "Whereas,  judgment  was  rendered  on  the 

day  of ,  19 . .  ,  in  an  aption  in  the court  for  ....... 

county,  between  A. . . .  B. . . .  ,  plaintiff,  and  C. . . .  D ,  de-  f 

f endant,  in  favor  of  said  plaintiff,  and  against  sai'd  defendant, 

for  the  sum  of dollars,  damages  and  costs,  as  appears 

by  the  judgment  roll  filed  in  the  office  of-  the  clerk  of  said  court, 

in  said  county  of ;  _ 

And  whereas,  the  said  judgment  was  docketed  in  your  county 
on  the day  of ,  19 . .  ,  and  the  sum  of dol- 
lars is  now  actually  diie  and  unpaid  thereon,  besides  interest; 

THEEEPORE  we  command  you,  that  you  satisfy  the  said 
judgment  with  interest  [in  North  Dakota  and  South  Dakota  in- 
sert and  accruipg  costs]  out  of  *  the  personal  property  of  the 
said  judgment  debtor  within  your  county,  or,  if  sufficiept  per- 
sonal property  cannot  be  found,  then  out  of  the  real  property 
in  your  county  belonging  to  such  judgment  debtor  **  on  the 
day  when  the  said  judgment  was  so  docketed  in  your  county,  or 
at  any  time  thereafter  [in  Minnesota  insert  here,  not  exceeding 
ten  years],  in  whose  hands  soever  the  same  be,  and  return  this 
execution  within  sixty  days  after  its  receipt  by  you,  to  the  clerk 

of  the ?ourt  of  said  county  of  .... .-. 

Witness,  the  Hon.  J. . . .   K. . . .  , 

[SEAL  OF  COURT.]     judge  of  said  court,  at   ,  in 

said  county,  the day  of ^ 

19. . 

Attest:  E F , 

L M ,  Clerk.  Plaintiff's  Attorney. 

[Indorsement  thereon  iy  attorney  of  judgment  creditor] : 

To  the  Sheriff  of County. 

Levy  and  collect  as  within  directed: 

Damages  and  costs  $ 

Interest  thereon  from ,19 

Subsequent  costs   

For  this  execution 

Tour  fees  and  percentage 

E....  F 

Plaintiff's  Attorney. 
[The  officer  should  indorse  thereon  the  date  of  receipt  of  the 
writ.] 
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2301.  Execution  on  judgment  for  joint  debt  when  some  de- 

fendants were  not  served  (Wisconsin). 

[As  in  last  preceding  form  inserting  between  the  *  and  the  ** 
the  following]  -.  the  joint  personal  property  of  all  of  the  defend- 
ants and  the  separate  personal  property  of  the  defendant  C . . . . 

D [defendant  served]  within  your  county,  or  if  sufficient 

personal  property  cannot  be  found  then  out  of  the  real  property 
in  your  county  belonging  jointly  to  all  the  defendants  or  sep- 
arately to  the  defendant  C D . . . .  [coiiclude  as  in  last  form] . 

[In  Minnesota  the  execution  in  this  case  issues  in  form  against 
■all  the  defendants  but  the  execution  creditor  or  his  attorney  is 
required  to  indorse  thereon  the  names  of  the  defendants  not 
served  and  it  cannot  be  levied  on  the  sole  property  of  any 
such  defendant.    Minn.  Bev.  Laws  1905  sec.  4290  subd.  4.] 

2302.  Execution  against  the  person  (Wisconsin,  Nortb  Da- 

kota and  South  Dakota). 

[As  in  Form  2300  to  the  end  of  second  paragraph  and  con- 
iinue  as  follows] :  * 

And,  whereas,  an  execution  against  the  property  of  the  said 
-C. . . .  D. . . .  has  been  duly  issued  to  you  [or,  to  the  sheriff  of 
^ounty]  and  returned  unsatisfied, 

THEREFORE  we  command  you  that  you  arrest  the  said 
■C. . . .  D. . . .  and  commit  him  to  the  common  jail  of  your  county 
until  he  shall  pay  the  said  judgment  or  be  thence  discharged 
according  to  law;  and  make  due  return  of  thjs  writ. 

Witness,  etc.   [as  in  Form  2300]. 

2303.  Execution  directing  sale  of  real  property  attached  in 

the  action  (Wis.  Stats.  1898  sec.  29S9  subd.  2;  Bpnn. 
^  Rev.  Laws  1905  sec.  4290  subd.  2). 

[Proceed  as  in  Form  2300  to  the  end  of  second  paragraph, 
and  continue  as  follows] : 

And  whereas,  the  following  described  real  property  of  said  de- 
fendant was  duly  attached  in  this  action  on  the day  of 

,  19 . .  ,  under  a  warrant  of  attachment  theretofore  issued 

herein,  to-wit  [describe  property]. 

[In  Minnesota  insert,  if  the  judgment  creditor  has  paid  taxes 
.1  on  the  attached  property  after  the  attachment  levy]  :     And 

^  whereas,  it  appears  that  the  said  A B ,  on  the day 

of ,  19 . .  ,  paid  certain  taxeg  upon  said  real  estate  gmount- 

ing  to dollars,  and  on  the  ....  day  of ,19.., 

filed  with  the  clerk  of  this  court  the  receipt  for  the  taxes  so  paid, 

dated ,  19. .  ,  for  the  amount  last  aforesaid,  which  receipt 

is  attached  to  the  judgment  roll  herein ; 
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THEREFORE  we  command  you  that  you  satisfy  the  said 
judgment  with  interest  [and  taxes  so  paid]  out  of  the  personal 
property  of  said  judgment  debtor  within  your  county,  or  if  suffi- 
cient personal  property  can  not  be  found,  then  that  you  sell  all 
of  the  interest  which  the  defendant  had  in  such  real  estate  at 
the  time  it  was  so  attached  or  at  any  time  hereafter  [in  Minne- 
sota insert  instead,  or  at  any  time  after  the  entry  of  judgment, 
not  exceeding  ten  years] ,  and  return  this  execution  within  sixty 
days,  etc.  [conclude  as  in  Form  2300] . 

2304.  Execution  to  enforce  lien  on  specific  property  (Wis. 

Stats.  1898  sec.  2969  subd.  3).^ 

[Proceed  as  in  Form  2300  to  the  end  of  second  paragraph  and 
continue  as  follows] : 

And  whereas,  the  said  judgment  was  adjudged  to  be  a  lien 
upon  the  interest  of  the  said  C . . . .  D . . . .  in  and  to  the  follow- 
ing described  real  estate  [describe  same]  [or,  upon  the  following 
described  personal  property,  describing  same] ,  which  said  C . . . . 
D . . . .  had  on  the  ....  day  of >  19 . .  , 

NOW,  THEREFORE,  we  command  you  that  you  satisfy  the 
said  judgment  with  interest  and  costs  of  sale  by  selling  all  the 
interest  which  the  said  C D . . . .  had  in  and  to  said  prem- 
ises and  real  estate  [or,  in  and  to  said  personal  property  above 
described],  at  the  time  such  lien  attached  thereto,  to-wit,  the 

....  day  of ,  19 . .  ,  in  whosoever  hands  the  same  may 

be,  and  that  if  said  property  so  sold  be  insufficient  to  satisfy  said 
judgment  that  you  satisfy  the  said  deficiency  out  of  the  personal 
property  of  said  C I) . . . .  within  your  county,  and  if  suffi- 
cient personal  property  can  not  be  found  then  out  of  the  real 
property  in  your  county  belonging  to  said  C . . . .  D . . . .  on  the  , 
day  when  said  judgment  was  so  docketed  in  your  county  or  at 
any  time  thereafter  in  whose  hands  soever  the  same  may  be  and 
return  this  execution,  etc.  [concluding  as  in  Form  2300], 

2305.  Execution  to  enforce  judgment  lien  on  logs  and  timber 

(Wis.  Stats.  1898  sec.  3340). 

[Proceed  as  in  last  form  to  the  command  and  continue]  : 
NOW,  THEREFORE,  we  command  you  that  you  sell  said  logs 
and  timber  above  described  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  said  judgment  and  attorney's  fees  and  costs  of 
sale,  and  that  if  said  property  so  subject  to  lien  be  insufficient 

1  This   execution    Is   not   to    be  ment,  but  it  applies  to  otiier  liens 

used  to  enforce  mechanics'  liens  on    speciflo   property,    except    log 

on  real  property,  as  they  are  en-  liens     for    which     see    following 

forced  by  direction  In  the  judg-  form. 
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then  that  you  satisfy  the  said  deficiency  out  of  the  personal  prop- 
erty of  said  C . . . ,  D . . . .  ,  etc.  [continue  as  in  last  preceding 
form] . 

2306.  Execution  against  property  in  the  hands  of  personal 

representatives  (Wis.  Stats.  1898  sec.  2969  subd.  4; 
Minn.  Rev.  Laws  1905  sec.  4290  subd.  3;  Iowa  Code 
sec.  3961;  N.  Dak.  Rev.  Codes  sec.  5505  subd.  2; 
S.  Dak.  Rev.  Codes  C.  P.  sec.  334  subd.  2).» 

The  State  of , 

To  the  Sheriff  of County, 

GREETING :    Whereas,  judgment  was  rendered  on  the  .... 

day  of 19 . .  ,  in  an  action  in  the court  for 

county,  between  A B ,  plaintiff,  and  C D .de- 
fendant, as  the  administrators  of  the  estate  of  E F ,  de- 
ceased, in  favor  of  said  A B ,  and  against  said  defend- 
ants, as  such  administrators,  for  the  sum  of dollars,  as 

appears  by  the  judgment  roll  filed  in  the  office  of  the  clerk  of 

said  court,  in  said  county  of 

'And  whereas,  the  said  judgment  was  docketed  in  your  county 
on  the day  of ,  19  • .  ,  and  the  sum  of dol- 
lars is  now  actually  due  and  unpaid,  besides  interest. 

THEREFORE,  we  command  you  that  you  satisfy  the  said 
judgment  out  of  the  personal  property  belonging  to  the  estate  of 
said  E . . . .  F . . . .  ,  deceased,  in  the  hands  of  said  defendants  as 
administrators  of  said  estate  and  return  this  execution,  etc. 
[conclude  as  in  Form  2300]. 

2307.  Execution  for  the  delivery  of  specific  personal  or  real 

property  (Wis.  Stats.  1898  sec.  2969  subd.  6;  Minn. 
Rev.  Laws  1905  sec.  4290  subd.  5;  Iowa  Code  sec. 
3962;  N.  Dak.  Rev.  Codes  sec.  5505  subd.  4;  S.  Dak. 
Rev.  Code  C.  P.  sec.  334  subd.  4). 

The  State  of , 

To  the  Sheriff  of County, 

GREETING:    Whereas,  judgment  was  rendered  on  the  .... 

day  of ,  19 . .  ,  in  the court  for county,  in 

an  action  between  A. . . .  B. . . .  ,  plaintiff,  and  C. . . .  D , 

defendant,  in  favor  of  A....   B....,  plaintiff,  and  against 

C . . . .  D ,  defendant,  for  the  delivery  to  the  said  plaintiff  of 

the  possession  of  the  following  described  personal  property,  to- 
wit  [describe  same],  or,  if  a  delivery  thereof  can  not  be  had,  then 
for dollars,  the  value  thereof  duly  assessed,  and  also 

2  If  the  property  be  in  the  hands      trustees,  this  form  may  be  easily 
of  -  heirs,    devisees,    legatees    or      varied  to  meet  the  case. 
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for  the  sum  of dollars,  .damages  and  costs  [or,  the  fol- 
lowing described  real  property,  describing  same,  and  also  for  the 
sum  of dollars  costs,  damages,  rents  and  profits]  as  ap- 
pears by  the  judgment  roll  filed  in  the  office  of  the  clerk  of  said 
court  of  said  county  of 

And  whereas,  the  said  judgment  was  docketed  in  your  county 

on  the day  of   .......  19. .  ,  and  the  sum  of  

-dollars  is  now  actually  due  and  unpaid  thereon,  with  interest 

[and   dollars  additional,  with  interest,  as  aforesaid, 

in  case  a  delivery  can  not  be  had] . 

THERBFOEE,  we  command  you  that  yoi;  deliver  the  said 

property  to  the  said  A. . . .  B and  that  you  satisfy  the  said 

sum  of dollars  •vsfith  interest  as  aforesaid  [in  case  of 

personal  property  add,  and  also  in  case  a  delivery  o^  said  per- 
sonal property  can  not  be  had  th^  f^jrther  sum  of dol- 
lars with  iptepest  as  aforesaid]  put  of  the  personal  prpperty  of 
the  said  judgment  debtor  ig.  your  county  or  if  sufficient  per- 
sonal property  can  not  be  bad  then  put  of  the  real  property  in 
jrour  county  belonging  to  said  judgment  debtor  on  the  day  when 
such  judgmen,t  was  so  docketed  in  your  county  or  at  any  time 
thereafter  [in  Minnesota,  not  exceeding  ten  years]  in  whose 
hands  soever  the  same  may  be  and  return  this  execution,  etc. 
[as  in  form  2300]. 

2308.  Indorsement  on  execution  in  replevin  against  principal 

and  sureties  (Wis.  Stats.  1898  sec.  2969  subd.  6  and 
sees.  2889  and  3771). 

To  the  Sheriff  of County. 

Levy  as  within  directed dollars  with  interest  thereon 

from ,  19 . .  ,  besides  your  fees,  of  the  defendant,  C 

D ,  and  if  you  can  not  find  sufficient  property  of  the  said  * 

C D to  satisfy  the  same  levy  and  collect  the  whole  or 

the  part  so  remaining  unsatisfied  of  the  property  of  L. . . .  M. . . . 

and  N 0 . . . .  [sureties^ . 

[Date.]  E....    P....  , 

Plaintiff's  Attorney, 

2309.  Affidavit  fop  leave  to  issue  execution  after  five  years 

(Wis.  Stats.  1898  spc.  2968:  S.  Dak.  Rev.  Codes  C.  P. 
sec.  329). 

[Title.] 
[Venue.] 

E. . . .  F. . . .  ,  being  duly  sworn,  says  tbat  he  is  the  attorney 
for  the  plaintiff  in  the  above  entitled  action ;  that  final  judgment 
was  rendered  in  said  action  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  dollars  damages  and 
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costs  on  the day  of ,  19 . .  ,  as  more  fully  appears 

from  the  record  of  said  judgment,  and  that  no  execution  has  ever 
been  issued  on  said  judgment  and  more  than  five  years  have 
elapsed  since  the  rendition  theregf . 

That  no  part  of  said  judgment  has  been  paid  [except  the  sum 

of dollars  on  the day  of ,  19. .],  and  that 

the  sum  of dollars  with  interest  from ,  19 . .  ,. 

is  still  due  and  unsatisfied  thereon. 

S. . . .  F. . . . 
[Jurat.] 

2310.  Notice  of  motion  thereon  (Wisconsin  and  South  Da- 

kota). 

[mie.] 

To  C D ,  defendant  above  named,  and  G. . . .  H. . . .  ^ 

Esq.,  his  Attorney. 

TAKE  NOTICE  that  on  the  affidavit  of  E. . . .  F a  copy- 

of  which  is  served  herewith  and  upon  the  judgment  roll  herein 

the  undersigned  will  move  the court  of  ......   county 

[or,  the  Hon.  J. . . .  K. . . .  ,  circuit  judge]  at on  the  .... 

day  of ,  19. .  ,  at  . . . .  o'clock  in  the noon  of  said' 

day,  for  an  order  granting  leave  to  issue  execution  in  the  above- 
entitled  action. 
[Date.]  E....  F.... 

[In  South  Dakota  this  notice  must  he  personally  Served  on 
the  judgment  debtor  if  to  te  found  within  the  jurisdiction,  or 
if  not  found,  hy  publication  or  in  such  other  manner  as  the  court 
may  direct.    8.  Dak.  Rev.  Codes  G.  P.  sec:  329.] 

2311.  Sheriff's  notice  of  levy  on  personal  property  (N.  Dak.. 

£ev.  Code  sec.  5525;  S.  Dak.  Rev.  Code  C.  P.  sec 
360). 

State  of ,  County  of to  C D : 

TAKE  NOTICE,  that  I  have  this  day,  by  virtue  of  an  execu- 
tion issued  out  of  the court, county,  upon  a  judg- 
ment in  a  certain  action  in  said  court  wherein  A. . . .  B is 

plaintiff,  and  you  are  the  defendant,  levied  on  all  personal  prop- 
erty, chattels,  moneys  and  real  estate  belonging  to  you,  to-wit 
[here  give  list  and  description  of  property] ,  said  personal  prop- 
erty, chattels,  moneys  and  real  estate  being  held  and  situate  in 
the  county  of and  state  of ,  in  section ,  town- 
ship   N.,  range "W".,  town  of 

Given  nnder  my  hand  this  ....  day  of ,  19 . . 

L....  M....  , 
Sheriff  of County. 
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2312.  Special  execution  on  mechanic's  lien  judgment  (N.  Dak. 

Rev.  Codes  sec.  5501;  S.  Dak.  Bev.  Codes  C.  P.  sec. 
330). 

(Title.] 

The  State  of ,  to  the  Sheriff  of County, 

GREETING :    Whereas,  on  the day  of ,  19 . .  ,  the 

plaintiff,  A B. . . .  ,  recovered  a  judgment  in  the  above  en- 
titled action,  whereby  it  was  adjudged  that  there  was  then  due 
to  the  plaintiff  from  the  defendant,  C . . . .  D . . . .  ,  on  the  con- 
tract and  claim  for  a  mechanic's  lien  mentioned  and  described 

in  the  complaint,  the  sum  of dollars,  besides  the  sum 

of dollars  costs  and  disbursements  at  the  date  of  said 

judgment,  and  whereby  it  was  further  established  and  adjudged 
that  the  plaintiff  possessed  a  mechanic's  lien  for  the  amount  so 
adjudged  to  be  due  the  plaintiff,  with  costs  and  disbursements 
as  aforesaid,  upon  the  following  described  premises,  to-wit  [in- 
sert description],  and  that  said  premises  be  sold  to  satisfy  said 
lien  and  costs; 

THEREFORE,  we  command  you  that  you  execute  said  judg- 
ment by  making  sale  of  said  premises  herein  above  described,  or 
so  much  thereof  as  may  be  necessary  to  satisfy  said  sums  so  ad- 
judged to  be  due  to  the  plaintiff,  with  interest  thereon  from  the 
date  of  said  judgment,  together  with  costs  and  expenses  of  sale, 
in  accordance  with  the  requirements  of  said  judgment,  and  ap- 
ply the  funds  realized  on  said  sale  in  conformity  therewith,  and 
make  the  return  of  this  writ  to  the  clerk  of  said  court. 

Witness,  etc.  [as  in  Form  2300] . 

2313.  Affidavit  for  issuance  of  execution  on  Sunday  (Iowa 

Code  sec.  3956). 

[Title.] 
[Venue.] 

A. . . .  B ,  being  duly  sworn,  says  that  he  is  the  plaintiff 

in  the  above  entitled  action  and  that  judgment  was  rendered 
therein  in  favor  of  the  plaintiff  and  against  the  defendant  on 

the day  of ,  19 . .  ,  and  that  said  judgment  remains 

wholly  unsatisfied  [or,  unsatisfied  as  to  the  sum  of dol- 
lars] ;  that  affiant  verily  believes  that  he  will  lose  his  said  judg- 
ment unless  process  by  execution  issue  on  this    day  of 

,  19 . .  ,  being  Sunday. 

[Jurat.]  A B 

2314.  General  form  of  execution  on  recovery  of  judgment 

(Iowa  Code  sec.  3960). 

[Proceed  as  in  Form  2300  to  the  end  of  second  paragraph  and 
continue]  : 

THEREFORE  we  command  you  that  *  you  satisfy  the  said 
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judgment,  and  interest  thereon  at   ....   per  cent,  per  annum 

^^°™ »  19  • .  ,  together  with  the  accruing  costs  of  levy  and 

sale  under  this  court,  out  of  the  property  of  the  said  G 

D in  your  county  subject  to  execution,  and  that  you  make 

due  service  of  this  writ  and  return  the  same  to  this  court  within 
seventy  days  from  the  date  hereof. 

"Witness,  etc.  [as  in  Form  2300] . 

2315.  The  same  (Cobb.  Ann.  Stats.  Nebr.  sec.  1481). 
[Proceed  as  in  last  preceding  form  to  the  *  and  continue] :  of 

the  goods  and  chattels  of  the  said  C D you  cause  to  be 

made  the  said  sum  of dollars  [amount  due  on  the  judg- 
ment] with  interest  from ,  19 . .  ,  and  costs  of  levy  and 

sale,  and  that  for  want  of  goods  and  chattels  you  cause  the  same 

to  be  made  of  the  lands  and  tenements  of  the  said  0 D , 

and  that  you  make  due  return  to  this  court  of  this  writ  and  your 
doings  thereunder. 

Witness,  etc.  [as  in  Form  2300] . 

2316.  Indemnifying  bond  (Iowa  Code  sees.  3991,  3992) 
[Proceed  as  in  Form  2289,  making  the  sheriff  the  obligee  to 

the  condition,  and  continue]  : 

THE  CONDITION  of  this  obligation  is  such  that  whereas, 
the  said  L. . . .  M. . . . ,  sheriff  as  aforesaid,  has  in  his  hands  to 
be  executed  a  certain  writ  of  execution  to  him  directed,  issued 

from  the  office  of  the  clerk  of  the court  of county, 

Iowa,  on  a  judgment  rendered  in  said  court  on  the  ....  day  of 

,  19 . .  ,  for  the  sum  of  dollars  damages,  and 

dollars  costs,  in  favor  of  the  said  A B. . . .  and 

against  the  said  C. . . .  D 

Now,  if  said  obligors  shall  and  will  indemnify  the  said  L. . . . 
M. . . .  against  all  damages  which  he  may  sustain  in  consequence 
of  the  seizure  or  sale  on  said  writ  of  the  following  described  per- 
sonal property,  to-wit  [describe  property],  and  wiU  pay  to  any 
claimant  of  said  property  the  damages  he  may  sustain  in  conse- 
quence of  the  said  seizure  or  sale  thereof,  and  will  warrant  to 
the  purchaser  thereof  at  such  sale,  such  estate  or  interest  therein 
as  is  sold  at  said  sale,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue. 

Dated  this  ....  day  of ,  19. . 

A....   B....,  Principal. 
E....    S....  ,  Surety. 

[Approval  thereon] :    The  within  bond  and  the  surety  [or, 

sureties]  therein  approved  by  me  this  ....  day  of ,  19. . 

L....  M....  , 
ShorllT,   County.  Iowa. 
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2317.  Bond  staying  execution  (Iowa  Code  sec.  3996;  Cobb. 

Ann.  Stats.  Nebr.  sec.  1470). 

[Title.] 

We,  0 P and  R S ,  of county,  of 

,  state  of ,  hereby  acknowledge  ourselves  security 

for  the  above  named  defendant  for  the  payment  of  that  certain 
judgment  rendered  in  the  above  named  court  in  this  action 
,  19 . .  ,  in  favor  of  the  plaintiff  and  against  the  defend- 
ant for  the  sum  of dollars  for  the  pui-pol^  of  a  stay 

of  executidti  on  Said  judgment  for  the  term  of  ....  irionths,  and 
we  hereby  bind  ourselves  jointly  and  severally  to  pay  the  said 
judgmeiit  with  interest  and  accruing  costs  at  or  before  the  ex- 
piration of  said months,  and  in  default  thereof  at  the  ex- 
piration of  said  stay  we  authorize  the  clerk  of  said  court  to  issue 
execution  against  us  as  provided  by  law. 
[D.ite.]  0....    P.... 

E....     S.... 
[Venue.] 

0. . . .  P and  R S. . . .  ,  being  each  duly  sworn,  each 

for  himself  says  that  he  is  a  resident  and  freeholder  of  the  state 

of and  that  he  owns  property  in  this  state  not  exempt 

from  execution,   and  aside  from  incuinbranee  thereon,   to  the 

value  of dollars  [total  sum  inust  be  twice  the  amount 

of  the  judgrhent]. 

0....  P.... 
R..  ..S.... 
[Jurdt.] 

[Approval    thereon]  :    The    within    bond    and    the    sureties 

thereon  approved  by  me  this day  of ,  19 . . 

J. . . .  K. . . .,  , 

Cletk. 

2318.  Bond  stajdnsr  executidii   (Minn.  Rev.  Laws  1905  sec, 

4316). 

[Title.] 

[Proceed  as  in  ForWi  2286,  rndkiiiQ  the  judpnleni  chditor  the 
obligee  to  the  condition,  and  continue]  : 

TttE  CONDITION  of  this  obligation  is  such  that  whereas 
judgment  was  recovered  by  the  above  named  plaintiff  against 
the  above  named  defendant  [describe  sdMe  and  give  date  and 
amount] ;  and  whereas  the  said  C . . . .  D . . . .  is  desirous  of  ob- 
taining a  stay  of  execution  upon  said  judgment, 

Now,  therefore,  if  the  said  C . . . .  D . . . .  shall  well  and  truly 

pay  to  the  said  A B. . . .  the  amount  of  said  judgment  with 

interp.st  at  the  rate  of  eight  per  cent,  per  annum  during  the 
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time  for  which  such  stay  is  granted,  then  this  obligation  shall 
be  void ;  otherwise  of  force. 

IN  TESTIMONY  whereof,  etc.  [conclude  with  acknowledg- 
ment and  justification  as  in  Form  2286,  with  approval  hy  the 
court] . 

2319.  Notice  by  sheriff  to  party  to  appoint  appraisers  of  per- 

sonalty (Iowa  Code  sec.  4041). 

[Title.] 

To  the  said  A B and  C D : 

Tou  are  hereby  notified  that  by  virtue  of  an  execution  issued 

in  the  above  entitled  action  out  of  the court  of 

county,  and  to  me  directed,  I  have  levied  on  and  seized  the  fol- 
lowing personal  property  as  the  property  of  said  C D 

[describe  property],  and  that  each  of  you  is  required  to  choose 
an  appraiser  to  value  said  property,  if  you  deem  proper,  accord- 
ing to  law. 
[Date.]  L....  M...., 

Sheriff,   County,  Iowa. 

2320.  Appraisal  of  personal  property  (Iowa  Code  sec.  4041). 
[Title.] 

[Venue.] 

We,  the  undersigned  appraisers,  householders  of  said  county, 
selected  to  value  the  property  hereafter  described,  which  was 

levied  upon  by  L M ,  sheriff  of county, , 

by  virtue  of  an  execution  issued  out  of  the  clerk's  office  of  the 
court  in  the  above  entitled  action  and  against  the  prop- 
erty of  C D ,  do  hereby  report  that  we  have  valued  said 

property  according  to  the  fair  value  thereof  at  this  time,  namely : 
[Name  each  article  and  give  value.] 
Dated  this  ....  day  of ,  19 . .  \ 

N . . . .    0 . . . ." ,'  f    -^PPr^ers. 
[Venue.] 

N 0. . . .  and  0. . . .  P ,  being  each  duly  sworn,  each 

for  himself  says  that  the  foregoing  is  a  just  and  true  appraise- 
ment of  the  property  therein  described  and  of  each  article 
thereof  at  the  present  time  as  he  verily  believes. 

N....    0.... 
[Jurat]  0....    P.... 

2321.    Appraisal  of  real  property  by  sherifT  and  appraisers 

(Cobb.  Ann.  Stats.  Nebr.  sees.  1490,  1491). 
[Title.] 
[Venue.] 

We,  L M. . . .  ,  sheriff  of county,  Nebraska,  and 

N. . . .  0 and  0 P ,  two  disinterested  freeholders. 

90 
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in  and  residents  of  said  county,  said  N. . . .  0. . . .  and  0. . . . 

P having  been  first  duly  sworn  by  said  sheriff  impartially 

to  appraise  the  interest  of  said  C. . . .  D. . . .  [judgment  debtor]' 
in  the  property  hereinafter  described,  do,  upon  actual  view 
thereof,  appraise  the  property  hereinafter  described,  at  its  real 
value  in  money,  the  same  being  the  property  to  be  sold  under 
and  by  virtue  of  a  judgment  and  execution  thereon  issued  out 
of  the  district  court  of  the  ....  judicial  district  of  Nebraska, 

in  and  for  the  county  of  in  the  above  entitled  fection 

wherein  A. . . .  B is  plaintiff  and  C D is  defendant, 

to-wit  [describe  property] ,  at  the  simi  of dollars. 

The  following  is  a  statement  of  the  prior  incimibrances  on 
said  premises: 
Taxes,  as  per  city  and  county  treasurers'  certificate, 

attached  hereto $ 

Mortgages,  as  per  register  of  deed's  certificate,  at- 
tached hereto   $ 

Mechanic's  liens,  as  per  register  of  deed's  certificate, 

attached  hereto $ 

Prior  judgments,  as  per  district  court  clerk's  certifi- 
cate, attached  hereto $ 


Total  incumbrances $ 

The  interest  of  C D defendant  in  said  property  over 

and  above  said  incumbrances  we  value  at dollars. 

Given  under  our  hands  this day  of ,  19 . . 

L....    M...., 

Sheriff  of County,  Neb. 

N....    0.... 
0....    P....   . 
[Sheriff's  certificate] :  I  hereby  certify  that  the  above  named 

N. . . .  0 and  0. . . .  P. . . .  are  freeholders  in  and  residents 

of   county,  Nebraska,  and  that  they  were  by  me  duly 

summoned  and  sworn  to  make  the  appraisement  as  above  set 
forth,  on  the  day  and  year  last  above  written. 

L....   M....  , 
Sheriff  of County,  Neb. 

2322.    AflSdavit  for  exemption  of  personal  property  (Cobb, 
Ann.  Stats.  Nebr.  sees.  1522,  1523). 

[Title.] 
[Venue.] 

I,  C D ,  the  above  named  defendant,  do  solemnly 

swear,  on  oath,  that  I  am  a  resident  of  the  state  of  Nebraska,  and 
the  head  of  a  family  consisting  of  [name  members  of  family] ; 
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that  I  have  neither  lands,  town  lots  nor  houses  subject  to  exemp- 
tion as  a  homestead  under  the  laws  of  this  state,  and  that  the 
following  inventory  contains  a  true  and  correct  list  of  the  whole 
of  the  personal  property  owned  by  me,  to-wit  [name  each  ar- 
ticle 

C...  D.... 
[Jurat.] 
[Venue.] 
"We,  the  undersigned,  three  disinterested  freeholders  of  said 

county,  being  first  duly  sworn  by  L M. . . .  of  said  county, 

to  appraise  the  personal  property  of  C . . . .  D . . . .  ,  the  defend- 
ant above  named,  at  its  cash  value,  do  hereby  appraise  said  prop- 
erty, being  the  property  described  in  the  foregoing  inventory, 
as  follows  [name  each  article  and  give  its  appraised  value] . 

This  does  not  include  the  value  of  such  articles  a^  are  specifi- 
cally exempt  by  statute. 

N....    0....,"| 

0 P ,  >  Appraisers. 

Q....    R....,J 

2323.    Petition  for  writ  of  assistance  after  execution  sale  (Wis. 
Stats.  1898  sec.  3025). 

[Title.] 

To  the Court  of  the  County  of [or,  to  Hon.  R 

S ,  Circuit  Judge  of  the  County  of ] . 

THE   PETITION  of  A....    B....    of    respectfuUy 

shows: 

That  on  the day  of ,  19 . .  ,  in  the  circuit  court  for 

county,  in  an  action  then  pending,  wherein  A. . . .  B. . . . 

was  plaintiff,  and  C D was  defendant,  it  was  adjudged 

[state  fully  the  terms  of  the  judgment] ; 

That  execution  upon  said  judgment  was  thereafter  and  on 

the day  of ,  19. .  ,  duly  issued  to  L M. . . .  , 

sheriff  of county,  and  that  said  sheriff  by  virtue  of  said 

execution  thereafter  duly  levied  upon  the  following  described 
real  estate  [describe  same]  [here  state  fully  the  proceedings  upon 
execution,  the  sale  of  the  premises,  and  execution  and  delivery 
of  the  sheriff's  deed  to  the  petitioner] ; 

That  on  the  said day  of ,  19. .  ,  the  said  N 

0 . . . .  [party  in  possession]  was,  and  now  is,  in  possession  of 
said  prpmises; 

That  on  said day  of ,  19 . .  ,  your  petitioner  went 

upon  said  premises  and  exhibited  his  said  sheriff's  deed  of  said 

premises  to  said  N 0. . . .  and  then  and  there  duly  demanded 

of  said  N. . . .  0 the  possession  of  said  premises;  but  that  he. 
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the  said  N....  0 refused,  and  still  refuses,  to  surrender 

the  same,  or  any  part  thereof ;  and  your  petitioner'  prays  for  a 
writ  of  assistance  to  remove  said  N 0 from  said  prem- 
ises, and  to  put  your  petitioner  in  possession  thereof. 

Dated ,19.. 

A....  B...., 

Petitioner. 
[Venue.]  ^ 

A B ,  being  first  duly  sworn,  on  oath  says  that  the 

foregoing  petition  by  him  subscribed  is  true  to  his  own  knowl- 
edge except  as  to  those  matters  therein  alleged  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

A....  B.... 
[Jurat.] 

[To  be  served  on  the  occupant  as  a  summons  is  served.] 

2324.    The  same,  after  foreclosure  sale. 

[Commence  as  in  last  preceding  form  and  continue] : 

That  this  action  was  brought  for  the  foreclosure  of  a  mortgage^^ 
upon  a  tract  of  land  known  and  described  as  follows  [insert  de- 
scription] ; 

That  said  judgment  of  foreclosure  and  sale  was  rendered  in 

said  action  on  the day  of ,  19 . .  ,  and  by  the  same 

it  is  adjudged,  among  other  things,  that  said  land  be  sold  by  the 
sheriff  of  the  county  of [or,  by  R. . . .  F ,  Esq.,  ref- 
eree] ,  and  that  the  purchaser,  at  the  sale,  be  let  into  possession, 
and  that  any  qf  the  parties  [etc.,  pursuing  the  terms  of  the  judg- 
ment as  to  delivery  of  possession] . 

That  on. the  ....  day  of ,  19. .  ,  after  due  notice,  said 

premises  were  duly  sold  by  said  sheriff  [or,  referee],  and  wer» 
purchased  by  your  petitioner,  who  duly  paid  the  amount  bid 

therefor,  and  on  the  ....  day  of ,  19 . .  ,  received  from 

said  sheriff  [or,  referee]  a  deed  thereof,  as  more  fully  appears 
from  the  certificate  [or,  report]  of  sale,  and  order  confirming 
the  same,  and  also  said  deed,  certified  copies  of  which  respec- 
tively are  hereto  annexed. 

That  on  and  before  the  day  of  delivery  of  said  deed,  the  de- 
fendant, C . . . .  D . . . .  ,  was  in  possession  of  said  premises  [and 

so  continued  until  the  ....  day  of ,  19 . .  ,  and  ever  since] , 

on  which  last-mentioned  day  this  deponent  went  upon  said  prem- 
ises, and,  after  exhibiting  to  said  C . . . .  D . . . .  the  annexed  cer- 
tified copies  of  said  certificate  [or,  report]  and  order  of  confirma- 
tion, and  said  deed,  duly  and  personally  demanded  of  said  C . . . . 

D the  possession  of  said  premises,  but  that  he  refused  and 

ever  since  refuses  to  surrender  possession  of  the  same  or  any 
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part  thereof ;  and  your  petitioner  prays,  etc.  [conclude  as  in  last 
preceding  form  and  attach  verification], 

2325,    Notice  of  motion  on  foregoing  petition   (Wis.  Stats. 
1898,  sec.  3025). 

[Title.] 

In    the   matter    of    the    petition    of  |, 
A. . . .  B for  a  writ  of  assistance,  f 


To  N. . . .  0. . . .  ,  Esq.  [party  in  possession]. 

TAKE  NOTICE  that  the  petition  of  which  a  copy  is  herewith 
served  on  you,  will  be  presented  to  the  Hon.  E S ,  cir- 
cuit judge,  at  his  chambers  in  the  city  of in  said  county, 

on  the day  of ,  19 . .  ,  at o'clock  A.  M.  of  that 

day  [or,  to  the  circuit  court  of county]  at  the  court  house 

in ,  on  the  ....  day  of ,  19 . .  ,  at  the  opening  of 

court  on  said  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  the  undersigned  will  then  and  there  move  upon  said  peti- 
tion  [if  other  affidavits  are  used,  and  upon  the  affidavits  of 

J K and  L. . . .  M. . . .  ,  hereto  annexed]  for  a  writ  of 

assistance,  as  prayed  in  said  petition. 

[Date.]  E....   F.... 

Attorney  for  said  A. . . .  B 

2326.  Order  granting  writ  of  assistance  (Wis.  Stats.  1898  sec. 

3025), 

[Title  as  in  preceding  form.]  [Caption  as  in  Form  7.] 
The  motion  for  a  writ  of  assistance  herein  coming  on  to  be 
heard,  at  said  term,  on  the  petition  of  A. . . .  B. . . .  ,  and  [if  af- 
fidavits are  used,  upon  the  affidavits  of  J. . . .  K. . . .  and  L. . . . 
M. . . .],  and  after  hearing  E. . . .  F. . . .  ,  attorney  for  the  peti- 
tioner, and  G H. . . .  ,  attorney  for  N. . . .  O ,  in  oppo- 
sition thereto,  and  being  advised  in  the  premises, 

IT  IS  ORDERED,  that  the  writ  of  assistance  issue  as  prayed 
in  said  petition. 

By  the  Court: 
R S ,  Judge. 

2327.  Writ  of  assistance  for  land  sold  on  execution  (Wis. 

Stats,  1898  sec,  3025). 

The  State  of  Wisconsin,  to  the  Sheriff  of County, 

GREETING:    Whereas,  on  the  day  of  ,  19-  ■  , 

by  judgment  duly  rendered  in  the  circuit  court  for    

■county,  in  an  action  then  pending  therein,  wherein  A . . . .  B . . . . 
was  plaintiff  and  C D was  defendant,  the  said  plaintiff 
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duly  recovered  judgment  against  said  defendant,  for  the  sum 

of  dollars,  damages  and  costs,  which  judgment  was 

duly  docketed  in  the  county  of  ,  on  the   ....   day  of 

,  19 . . ;  and, 

Whereas,  by  virtue  of  an  execution  thereafter  duly  issued  out 

of  said  court,  on  the  -. . . .  day  of ,  19. .  ,■  the  premises 

hereinafter^  described  were  duly  levied  upon,  and  sold,  at  sher- 
iff's sale  on  execution,  pursuant  to  law,  and  purchased  at  such 
sale  by  said  A. ...  B. . . .  and  certificate  of  such  sale  duly  made 
and  given  to  him,  and, 

Whereas,  the  said  premises  not  being  redeemed  from  said  sale, 
and  more  than  fifteen  months  having  elapsed  thereafter  the  sher- 
iff of  county  on  the day  of ,  19  •  •  >  duly  ex- 
ecuted and  delivered  to  the  said  purchaser  a  deed  of  said  prem- 
ises so  sold,  pursuant  to  law. 

And  whereas,  the  said  A . . . .  B has  demanded  possession 

of  said  premises  and  N. . . .  0 is  in  possession  thereof,  claim- 
ing and  holding  under  [name  the  defendant  under  whom  he 

claims],  [or,  and ,  one  of  said  defendants,  is  in  possession 

thereof] ,  and  has  refused  and  still  refuses  to  give  up  possession 
of  said  premises,  although  the  said  sheriff's  deed  has  been  duly 
produced  and  exhibited  unto  him. 

THEEEFORE,  we  command  you  that  you  forthwith  enter 
upon  the  following  described  premises,  which  are  the  premises 

to  the  possession  of  which  said  A B is  entitled  by  virtue 

of  the  judgment  and  proceedings  aforesaid,  to-wit  [here  describe 
premises],  and  that  you  eject  and  remove  therefrom  the  said 

N 0 ,  and  that  you  put  the  said  A. . . .  B. . . .  ,  or  his 

assigns,  in  the  full,  quiet  and  peaceable  possession  of  said  prem- 
ises, without  delay,  and  him,  the  said  A. . . .  B ,  in  such 

possession  thereof,  from  time  to  time,  maintain,  keep  and  defend, 
according  to  the  tenor  and  intent  of  said  judgment. 

Witness,    the    Hon.    R S...'.  , 

judge  of  our  said  circuit  court  for 

[SEAL  OF  COURT.]         county,  at  the  court  house, 

in  the  city  of ,  this day 

of  ,  19.. 

C...  K...., 

Clerk. 

2328.    Writ  of  assistance  for  land  sold  on  mortgage  foreclos- 
ure. 

The  State  of to  the  Sheriff  of  the  County  of , 

GREETING:    Whereas,  on  the day  of ,  19. .  ,  by 

a  judgment  of  foreclosure  and  sale  rendered  in  our court 


Chapter  CLIV.]  1431  [Form  2328. 

of in  an  action  then  depending  in  said  court,  wherein 

A B. . . .  is  plaintiff,  and  C. . . .  D. . . .  and  Y. . . .  Z. . . . 

are  defendants,  it  was,  among  other  things,  adjudged  that  all  and 
singular  the  [mortgaged]  premises  mentioned  in  the  plaintiff's 
complaint  in  said  action  [or  so  much  thereof  as  might  be  suffi- 
cient to  raise  the  amount  due  to  the  said  plaintiff  for  the  princi- 
pal, interest,  and  costs  in  said  action,  and  which  might  be  sold 
separately  without  material  injury  to  the  parties  interested],  be 

sold  by  public  auction,  by  or  under  the  direction  of  R 

F ,  Esq.,  a  referee  duly  appointed  for  that  purpose  [or,  by 

the  sheriff  of  said  county] .  And  also,  that  the  purchaser  [here 
insert  terms  of  the  judgment  as  to  givmg  possession.] 

And  whereas,  the  said  referee  [or,  sheriff]  has  duly  filed  his 
report  of  said  sale,  and  the  same  has  been  duly  confirmed  by  an 
order  of  said  court,  from  which  report  it  appears  that  the  prem- 
ises hereinafter  described  were  sold  to  A B ,  and  that 

the  referee's  [or,  sheriff's]  deed  has  been  executed  and  acknowl- 
edged and  delivered  to  the  said  A B ,  purchaser  as 

aforesaid,  and  the  said  A B. . . .  has  not  been  let  into,  nor 

taken  possession  of  the  said  premises,  or  any  part  thereof,  ac- 
cording to  the  tenor  of  the  judgment  of  the  said  court,  notwith- 
standing the  said  A. . . .  B. . . .  has  served  on  the  said  T. . . . 

Z a  certified  copy  of  said  order  confirming  the  report  of 

sale,  and  has  also  produced  and  shown  to  the  said  G . . . .  D 

the  said  deed  of  the  premises  in  pursuance  of  said  judgment. 

THEREFORE,  we  command  you,  that  you  forthwith  enter 
upon  said  premises,  which  are  described  as  foUows,  to-wit  [de- 
scribe premises]  and  that  you  eject  and  remove  therefrom  the 

said  C D and  any  of  the  parties  defendant  in  this  action 

who  may  be  in  possession  of  said  premises,  or  any  part  thereof, 
and  any  person  who,  since  the  commencement  of  this  action,  has 
come  into  the  possession  of  said  premises,  or  any  part  thereof, 
under  him  or  them,  and  detains  the  same,  or  any  part  thereof, 

.  against  the  said  A. . . .  B . . . .  ,  and  that  you  put  the  said  A 

■.   B . . . .  ,  or  his  assigns,  in  the  full,  peaceable,  and  quiet  posses- 
sion of  the  said  premises  without  delay;  and  him,  the  said  A. . . . 

B ,  in  such  possession  thereof,  from  time  to  time  maintain, 

keep,  and  defend,  or  cause  to  be  kept,  maintained,  and  defended, 
according  to  the  tenor  and  true  intent  of  said  judgment. 
[Conclusion  as  in  last  preceding  form.] 
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2329.  Affidavit  for  general  discov- 

ery after  execution  re- 
turned   unsatisfied. 

2330.  Order  to  appear  and  answer, 

based  on  the  foregoing. 

2331.  Affidavit  for  discovery  as  to 

specific  property,  in  aid  of 
execution. 

2332.  Order     requiring     discovery 

as  to  specific  property, 
based  on  last  preceding 
affidavit. 

2333.  Affidavit  for  warrant  of  ar- 

rest of  judgment  debtor. 

2334.  Warrant   of   arrest    on   last 

preceding  affidavit. 

2335.  Subpoena     for     other     wit- 

nesses. 

2336.  Examination  of  debtor  and 

witnesses. 

2337.  Another   form,    examination 

before  referee. 

2338.  Order  that  judgment  debtor 

deliver  specific  property. 


2339.  Order  appointing  receiver. 

2340.  Bond  of  receiver  (Wisconsin 

and  Minnesota). 

2341.  Notice  of  receiver's  appoint- 

ment. 

2342.  Order   that  debtor  give  un- 

dertaking. 

2343.  Undertaking  required  by  last 

preceding  order. 

2344.  Affidavit  of  non-attendance, 

as  a  foundation  for  con- 
tempt proceedings. 

2345.  Affidavit  of  failure  to  deliver 

money  or  property,  as  a 
foundation  for  contempt 
proceedings. 

2346.  Attachment     for     contempt 

against  judgment  debtor 
falling  to  appear  as  or- 
dered. 

2347.  Order  adjudging  debtor 

guilty  of  civil  contempt 

2348.  Commitment  thereon. 


Though  somewhat  different  in  form,  the  various  statutes,  gov- 
erning supplementary  proceedings,  or  proceedings  auxiliary  to 
or  in  aid  of  execution,  are  substantially  alike  in  their  funda- 
mental features.  Most  of  the  forms  in  this  chapter  are  specially 
designed  for  use  in  Wisconsin,  but  it  is  thought  that  they  may" 
with  slight  alterations  be  used  in  any  of  the  states  covered  by 
this  work.  Supplementary  proceedings  are  proceedings  in  the 
nature  of  equitable  executions  and  are  proceedings  in  the  origi- 
nal action  in  which  the  judgment  is  obtained  and  should  be  so 
entitled. 

2329.    Affidavit  for  general  discovery  after  execution  returned 

unsatisfied  (Wis.  Stats.  1898  sec.  3030;  Minn.  Rev. 

Laws  1905  sec.  4320;  Iowa  Code  sec.  4072;  N.  Dak. 

Rev.  Codes  sbc.  5562  subd.  1 ;  S.  Dak.  Rev.  Code  C.  P. 

sec.  398  subd.  1;  Cobbey's  Ann.  Stats.  Nebr.  sec.  1538). 
[Title.] 
[Venue.] 

A B ,  being  duly  sworn,  deposes  and  says  that  he  is  the 

plaintiff  [or,  the  attorney  for  the  plaintiff]  in  this  action;  that 

1432 
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judgment  was  duly  recovered  herein  by  said  plaintiff  and  against 

said  defendant,  C D ,  on  the day  of ,  19  •  •  , 

for dollars,  damages  and  costs,  in  the court  of 

county,  and  that  said  judgment  was  on  the day  of 

,  19. .  ,  at  . . . .  o'clock  .  .M.,  duly  docketed  in  the  office 

of  the  clerk  of  the court  for  the  county  of ,  state 

of  ....'..  ;  that  execution  upon  said  judgment  against  the  prop- 
erty of  said  judgment  debtor  was  on  the  ....  day  of , 

19 . .  ,  duly  issued  and  delivered  to  the  sheriff  of county 

aforesaid;  that  said  judgment  debtor  at  the  time  of  the  issuing 

of    said    execution   resided   and   still    resides   in    said    

county ;  *  and  that  the  said  sheriff  has  returned  the  said  execu- 
tion wholly  unsatisfied  [or,  unsatisfied  as  to  the  sum  of  ........ 

dollars] .  And  this  deponent  further  says  there  is  due  and  un- 
paid upon  said  judgment  the  sum  of dollars,  and  [if 

it  is  desired  to  ohtmn  a  restraining  order  meanwhile,  set  forth 
the  facts  justifying  the  same,  e.  g.]  that  said  judgment  debtor 
is  about  to  convey  away  and  dispose  of  his  property  with  intent 
to  avoid  the  payment  of  said  judgment. 

And  deponent  asks  that  an  order  be  made  requiring  said  judg- 
ment debtor  to  appear  before  the  Hon.  J. . . .  K. . . .-,  Esq.,  at 
some  time  and  place  in  said  order  to  be  named,  and  answer  con- 
cerning his  property  and  that  said  judgment  debtor  be  forbidden 
from  making  any  transfer  of  his  property  not  exempt  from  ex- 
ecution, or  from  interfering  therewith  until  further  order. 

A....  B.... 
[Jurat.], 

2330.    Order  to  appear  and  answer,  based  on  foregoihg  afS- 
davit. 

[Title.] 

It  appearing  to  me  by  the  affidavit  of  A....  B....  ,  the 
plaintiff,  in  this  action,  that  an  execution  upon  the  judgment  in 

the  above  entitled  action  against  the  property  of  C D , 

the  judgment  debtor  therein,  has  been  duly  issued  to  the  sheriff 
of county,  and  returned  wholly  [or,  in  part]  unsatisfied ; 

I  do  hereby  require  you,  the  above  named  C D ,  de- 
fendant aforesaid,  to  appear  before  me  at  my  office    [specify 

place  with  exactness]  on  the  ....  day  of ,  19 . .  ,  at  . . . . 

o'clock  in  the  ....noon,  to  answer  on  oath  concerning  your 
property ;  and  to  abide  and  perform  such  further  or  other  order 
as  may  be  made  by  me  in  the  premises,  and  in  the  meantime, 
and  until  the  further  Order  to  the  contrary,  you,  the  said  C . . . . 
D . . . .  ,  are  hereby  enjoined  and  restrained  from  making  any 
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transfer  or  other  disposition  of  your  property  not  exempt  by 
law  from  execution,  and  from  any  interference  therewith. 

Dated  the day  of ,  19 . . 

J....  K...., 
[Official  title.] 
[Affidavit  of  service  of  above  order.] 
[Venue.] 

N. . . .  0 ,  being  duly  sworn,  says  that  he  did,  on  the  .... 

day  of ,  19 . .  ,  at ,  serve  the  above  original  order, 

and  the  affidavit  thereunto  annexed,  on  C D . . . .  ,  known  by 

deponent  to  be  the  identical  C . . . .  D in  said  order  named, 

by  delivering  to  and  leaving  with  him  personally  a  true  copy 
of  the  said  order  and  the  affidavit  thereunto  annexed,  and  at 
the  same  time  showing  to  him  the  said  original  order,  and  the 
signature  of  the  [name  officer]  who  signed  the  same. 

N....  0.... 
[Jurat.] 

2331.  Affidavit  for  discovery  as  to  specific  property,  in  aid 
of  execution  (Wis.  Stats.  1898  sec.  3031;  Iowa  Code 
sec.  4073;  N.  Dak.  Rev.  Code  sec.  5562  subd.  2;  S. 
Dak.  Rev.  Code  C.  P.  sec.  398  subd.  2;  Cobbey's  Ann. 
Stats.  Nebr.  sec.  1539). 
[Title.] 

[Proceed  as  in  Form  2329  to  the  *  and  continue] :  and  that  said 
execution  has  not  been  returned.  And  deponent  further  says 
that  there  is  still  due  and  unpaid  on  said  judgment  the  sum  of 

dollars  and  that  said  judgment  debtor  has  property 

to-wit  [particularly  describe  the  property  as  far  as  possible]. 
which  is  not  by  law  exempt  from  execution,  and  which  property 
said  judgment  debtor  unjustly  refuses  to  apply  towards  the  * 

satisfaction  of  said  judgment ;  that  on  or  about  the day  of 

,  19 . .  ,  at county  of and  State  of  Wiscon- 
sin, this  deponent  requested  said  defendant  to  apply  the  said 
property  hereinbefore  described  toward  the  satisfaction  of  said 
judgment,  and  that  said  defendant  then  and  there  refused  to  so 
apply  said  property  or  any  part  thereof ;  that  deponent  has  good  , 
reason  to  believe,  and  verily  does  beHeve,  that  unless  restrained 
by  order,  the  said  judgment  debtor  will  transfer,  dispose  of,  en- 
cumber or  conceal  his  said  property,  and  that  deponent's  reasons 
for  such  belief  are  the  following  [state  any  facts  showing  the 
probability  of  transfer  or  concealment] . 

And  deponent  asks  that  an  order  be  made  requiring  said  judg- 
ment debtor  to  appear  before  the  Hon.  J. . . .  K. . . .  at  some- 
time and  place  in  said  order  to  be  named,  and  answer  concern- 
ing his  said  propesty  and  restraining  the  said  judgment  debtor 
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from  transferring,  disposing  of,  concealing,  encmnbering  or  in- 
terfering with  any  of  his  said  property  not  exempt  by  law  from 
seizure  or  sale  upon  execution,  until  further  order. 

J\.m    •   •    •      -D  ■    ■    ■    • 

[Jurat.] 

2332.  Order  requiring  discovery  as  to  specific  property,  based 

on  last  preceding  affidavit. 

[Titte.] 

It  appearing  to  me  by  the  affidavit  of  A. . . .  B. . . .  ,  the  plaint- 
iff in  this  action,  that  execution  upon  the  judgment  in  this  ac- 
tion against  the  property  of  said  judgment  debtor  was  on  the 

....    day  of  ,  19 . .  ,  duly  issued  and  delivered  to  the 

sheriff  of county  aforesaid,  and  that  said  execution  has 

not  yet  been  returned  by  the  kaid  sheriff;  and  that  there  is  due 

and  unpaid  on  said  judgment  the  sum  of dollars ;  and 

that  said  judgment  debtor  resided  in  said  county  of   

at  the  time  of  the  issuing  of  said  execution,  and  stiU  resides  in 
said  county  and  that  said  judgment  debtor  has  property  not 
exempt  from  execution  to-wit  [describe  property],  and  which 
property  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  said  judgment : 

I  do  hereby  require  you  the  above  named  0... .  D. . . .  de- 
fendant aforesaid  to  appear  before  me  at  my  office   [describe 

location  with  exactness]  on  the  ....  day  of ,  19 . .  ,  at 

....  o'clock  in  the  . . .  .noon,  to  answer  on  oath  concerning  your 
property  aforesaid;  and  to  abide  and  perform  such  further  or 
other  order  as  may  be  made  by  me  in  the  premises,  and  in  the 
meantime,  and  until  the  further  order  to  the  contrary,  you,  the 

said  C D ,  are  hereby  enjoined  and  restrained  from 

making  any  transfer  or  other  disposition  of  your  said  property 
not  exempt  by  law  from  execution,  and  from  any  interference 
therewith. 

Dated  the day  of ,  19. . 

J....  K.... 
[Official  title.] 

[Add  corroborating  affidavit  as  to  defendant's  possession  of 
property  if  obtainable.] 

2333.  Affidavit  for  warrant  of  arrest  of  judgment  debtor 

(W^s.  Stats.  1898  sec.  3032;  Minn.  Rev.  Laws  1905 

sec.  4321;  N.  Dak.  Rev.  Codes  sec.  5562  subd.  4;  S. 

Dak.  Rev.  Code  0.  P.  sec.  398  subd.  4;  Cobbey's  Ann. 

Stats.  Nebr.  sec.  1540). 
[Title.] 

[Proceed  as  in  Forms  2329  or  2331  as  the  case  may  be  up  to 
and  including  the  statement  of  the  amount  still  due  and  unpaid 
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on  the  judgment  and  continue]  :  and  that  there  is  reason  to  be- 
lieve that  said  judgment  debtor  has  property,  to-wit  [describe 
same]  which  is  not  by  law  exempt  from  execution,  and  which 
property  said  judgment  debtor  unjustly  refuses  to  apply  towards 

the  satisfaction  of  the  said  judgment ;  that  on  or  about  the 

day  of ,  19 . .  ,  at county  of and  state  of 

this  deponent  requested  said  defendant  to  apply  the 

said  property  hereinbefore  described  toward  the  satisfaction  of 
said  judgment,  and  that  said  defendant  then  and  there  refused 
to  so  apply  said  property  or  any  part  thereof;  that  deponent 
verily  believes  that  there  is  danger  of  said  judgment  debtor 
leaving  the  state  of  [or,  concealing  himself]  and  de- 
ponent's belief  is  founded  upon  the  following  facts  [state  facts 
known  to  the  deponent  on  which  his  belief  is  founded]  and  de- 
ponent asks  that  a  warrant  to  arrest  said  judgment  debtor  forth- 
with be  issued  to  the  sheriff  of county,  commanding  said 

sheriff  to  arrest  the  said  judgment  debtor  C D and 

bring  him  forthwith  before  the  Hon.  J. . . .  K. . . .  ,  at  some  time 
and  place  in  said  o'i'der  to  be  named,  to  answer  concerning  his 
property. 

A B 

[Jurat.] 

2334.    Warrant  of  arrest  on  last  preceding  afladavit. 

[Title.] 

The  State  of  Wisconsin,  to  the  Sheriff  of County, 

GREETING :    Whereas,  a  judgment  was  duly  rendered  in  the 

above  entitled  action,  in  favor  of  A B....  ,  and  against 

C . . . .  D . . . .  ,  on  the day  of ,  19 . .  ,  in  said  court, 

and  duly  docketed  in county,  on  the  ....  day  of , 

19 . .  ,  and  whereas  [recite  facts  as  to  the  issuance  and  return 
or  non-return  of  the  execution  and  amount  due  on  the  judg- 
ment] . 

And  whereas,  proof  has  been  furnished  to  the  undersigned 
showing  to  his  satisfaction  by  the  affidavit [s]  of  A. . . .  B. . . . 
and  N. ...  0. ... ;  that  there  is  danger  of  the  said  C. . . .  D. . . . 
leaving  the  state  [or,  concealing  himself] . 

And  whereas,  proof  has  also  been  furnished  to  the  satisfac- 
tion of  the  undersigned  that  said  C . . . .  D . . . .  ,  judgment 
debtor,  has  property,  to-wit  [describe  same],  which  he  unjustly 
refuses  to  apply  to  such  judgment. 

Now,  therefore,  we  do  warrant  and  command  you,  that  you 
arrest  the  said  C D. . . .  and  bring  him  before  the  under- 
signed, a  [give  title  of  officer] ,  at  his  office  in ,  in  said 

■county,  to  answer  concerning  his  property. 
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Given  under  my  hand  at ,  in  the  county  of » 

this day  of ,19.. 

J....  K 

E....  F ,  [Official  title.] 

Attorney  for  Plaintiff. 

2335.  Subpoena  for  other  witnesses   (Wis.  Stats.  1898  sec. 

3033;  Minn.  Rev.  Laws  sec.  4322;  Iowa  Code  sec. 
4076;  N.  Dak.  Rev.  Codes  sec.  5565;  S.  Dak.  Rev.  Code 
C.  P.  sec.  401;  Cobb.  Ann.  Stats.  Nebr.  sec.  1544). 

The  State  of ,  to  [name  witnesses] : 

Tou,  and  each  of  you  are  hereby  required  to  be  and  appear 
before  J. . . .  K. . . .  [give  title  of  office],  at  his  office  in  [desig- 
nate place],  on  the day  of ,  19. .  ,  at o'clock 

in  the noon  of  said  day,  to  give  evidence  in  a  certain  ex- 
amination there  pending,  concerning  the   property  of   C 

D ,  a  judgment  debtor  of  A B 

Given  under  my  hand  at ,  in  said  county,  this day- 

of ,19.. 

J.  K....      [Title  of  office.] 
[or  Jj M ,  Clerk Court] 

2336.  Examination  of  debtor  and  witnesses. 

[Title.] 

Examination  of  the  defendant  C D ,in  proceedings. 

supplementary  to  [or  in  aid  of]  execution  herein  taken  before 
J. . . .  K. . . .  [title  of  officer]  on  the day  of ,  19. . 

The  said  C D ,  appearing  pursuant  to  the  order  [or 

warrant  of  arrest]  herein,  being  first  duly  sworn,  testified  as  fol- 
lows [give  testimony], 

C...  D.... 
[Jurat,] 

N 0....,a  witness  produced  and  examined  on  the  part 

of  the  said  judgment  creditor,  being  duly  sworn,  testified  as  fol- 
lows [give  testimony], 

N....  0.... 
[Jurat.]\ 

2337.  Another  fdrm,  examination  before  referee. 

[Title.] 

Examination  of  the  defendant  C D in  proceedings 

supplementary  to  execution  in  this  action,  taken  before  K. . . . 

F ,  Esq.,  the  referee  appointed  by  [name  officer]  to  take  the 

same,  on  the day  of ,  19 . . 

The  said  referee  having  administered  the  oath  to  the  said  [de- 
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fendant]  Y. . . .  Z ,  he  did  thereupon  depose  and  say  as  fol- 
lows [here  follows  the  deposition], 

C...  D.... 
I  hereby  certify  that  the  above  [with  Schedule  A  annexed] 
is  the  testimony  and  the  whole  of  the  testimony,  of  the  defend- 
ant C . . . .  D ,  given  on  the  examination  pursuant  to  the  an- 
nexed order  in  supplementary  proceedings,  this   ....   day  of 

19.. 

E F ,  Eeferee. 

2338.  Order  that  judgment  debtor  deliver  specific  property 

(Wis.  Stats.  1898  sec.  3035;  Minn.  Rev.  Laws  1905 
sec.  4323;  Iowa  Code  sec.  4077;  N.  pak.  Rev.  Codes 
sec.  5567;  S.  Dak.  Rev.  Code  C.  P.  sec.  403;  Cobb. 
Ann.  Stats.  Nebr.  sec.  1546). 
[Title.] 

It  appearing  to  me  from  the  foregoing  examination  of  C . . . . 
D ,  the  judgment  debtor  herein,  and  of  N 0 ,  a  wit- 
ness, that  the  said  judgment  debtor  has  the  following  described 
property  in  his  possession  not  exempt  from  execution,  to-wit 
[describe  property] . 

Now,  on  motion  of  E F ,  plaintiff's  attorney; 

IT  IS  ORDERED  that  the  said  C. .. .  D. . . .  forthwith  [or 

within  a  stated  time  to  be  named]  deliver  over  to  L M 

the  sheriff  of county,  the  above  described  property  to  be 

applied  on  the  judgment  in  this  action. 

[Date.]  J....  K....  , 

[Official  title.] 
[This  oraer  is  to  be  made  only  when  the  execution  is  still  in 
the  hands  of  the  sheriff.    If  the  execution  has  been  returned  a 
receiver  should  be  appointed  and  the  debtor  ordered  to  deliver  ' 
the  property  to  the  receiver.] 

2339.  Order  appointing  receiver. 

[Title.] 

Whereas  on  the  ....  day  of ,  19. .  ,  the  above  named 

plaintiff  presented  to  me  an  afSdavit  stating  that  [here  recite 
facts  stated  in  the  affidavit] . 

And  whereas  pursuant  to  an  order  [or  warrant  of  arrest] 
made  by  the  undersigned  the  said  C . . . .  D . . . .  has  been  exam- 
ined before  me  and  answered  concerning  his  property,  which 
examination  [together  with  the  examination  of  N. . . .  0. . . .  , 
a  witness]  has  been  reduced  to  writing,  and  it  appearing  there- 
from that  said  C D . . . .  has  property  not  exempt  from  exe- 
cution which  should  be  applied  to  the  payment  of  said  judg- 
ment, and  that  one.Q R. . . .  is  alleged  to  have  possession  of 
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such  property  and  claims  title  thereto  or  an  interest  therein  ad- 
verse to  said  C D [or  is  alleged  to  be  indebted  to  said 

C D ].    And  whereas  it  further  appears  by  the  oath  of 

said  A. . . .  B. . . .  that  no  other  supplementary  proceedings  are 
pending  against  said  C D 

On  motion  of [plaintiff's]  attorney, 

IT  IS  ORDERED :  that  R C. ....  of ,  be,  and  he 

is  hereby  appointed  receiver  of  the  debts,  property,  equitable  in- 
terests, rights  and  things  in  action,  of  the  said  judgment  debtor, 
with  the  usual  powers  of  receivers  in  such  cases,  upon  his  filing 
a  bond  with  and  executed  to  the  clerk  of  this  court,  in  the  penal 

sum  of dollars,  with  suflBcient  surety,  who  shall  justify 

as  in  case  of  arrest  and  bail,  and  be  approved  by  me,  conditioned 
for  the  faithful  discharge  of  his  duties,  in  the  usual  form. 

[Date.]  J K 

[Title  of  officer.] 

2340.    Bond  of  receiver  (Wisconsin  and  Minnesota). 

[Proceed  as  in  form  461  to  the  word  "Whereas"  and  con- 
tinue] : 

Whereas  by  an  order  made  by  J. ...  K [give  official  title] 

on  the day  of ,  19 . .  ,  in  certain  proceedings  supple- 
mentary to  execution  in  the  action  of  A B ,  plaintiff, 

against  C D. . . .  ,  defendant,  in  said  court,  it  was  ordered 

that  the  above  bounden  R C be  appointed  receiver  of 

the  debts,  property,  equitable  interests,  rights  and  things  in  action 

of  the  said  C D with  the  usual  powers  of  receivers  in 

such  cases,  upon  his  filing  a  bond  with  and  executed  to  the  clerk 
of  said  court  in  the  penal  sum  of dollars,  with  suffi- 
cient surety,  conditioned  for  the  faithful  performance  of  his  du- 
ties as  such  receiver. 

NOW  THE  CONDITION  of  this  obligation  is  such  that  if 

the  said  R C shall  duly  account  for  all  property  and 

effects  which  shall  come  into  his  hands  or  under  his  control  as 
such  receiver  and  apply  the  same  as  he  may  be  directed  by  said 
court,  and  obey  aU  orders  of  said  court  in  relation  to  his  said 
trust,  and  in  all  things  faithfully  perform  his  duties  as  such  re- 
ceiver, then  this  obligation  to  be  void;  otherwise  of  force. 

R....  C...     [Seal.] 
Signed,  sealed,  and  delivered  in  G H. . . .     [Seal.] 

presence  of   [two  witnesses.]  J K [Seal.] 

[Add  justification  of  sureties  as  in  case  of  arrest  and  bail, 
Form  191,  and  in  Minnesota  add  acknowledgment.] 
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2341.  Notice  of  receiver's  appointment. 

[Title.] 

TAKE  NOTICE  that  on  the  ....  day  of ,  19. .  ,  thfr 

undersigned  was  appointed  receiver  of  the  debts,  property,  eq- 
uitable interests,  rights  and  things  in  action  of  the  said  C . . . . 

D. . . .  by  an  order  made  by  J. . . .  K ,  Esq.   [give  official' 

title]  in  certain  proceedings  supplementary  to  execution  in  said 
action  there  pending,  and  that  I  have  filed  a  bond  as  such  re- 
ceiver as  required  by  said  order  which  has  been  duly  approved, 
and  have  in  all  respects  duly  qualified  as  such  receiver,  and 
that  I  hereby  demand  payment  to  me  as  such  receiver  of  all 

debts  owing  to  said  C . . . .  D and  the  delivery  to  me  of  all 

property,  equitable  interests,  rights  and  things  in  action  which 
belonged  to  the  said  C D . . . .  or  in  which  he  had  any  in- 
terest on  the  said  [date  of  appointment]  or  at  any  time  there- 
after, and  an  accounting  for  the  proceeds  thereof. 
[Date.]  E. . .  .•  C ,  Eeceiver. 

To  C D and  to  Q E 

[name  any  persons  alleged  to   he  in- 
debted or  to  have  property] . 

2342.  Order  that  debtor  give  undertaking  (Wis.  Stats.  1898 

sec.  3034;  Minn.  Eev.  Laws  1905  sec.  4321;  N.  Dak. 
Rev.  Codes  sec.  5562  subd.  4 ;  S.  Dak.  Rev.  Code  C-  P- 
sec.  398  subd.  4;  Cobb.  Ann.  Stats.  Nebr.  sec.  1540). 
[Title.] 

It  appearing  satisfactorily  to  me,  upon  [or,  pending]  the  ex- 
amination herein,  by  the  answer  of  said  judgment  debtor  [or  by 
the  testimoijiy  of  N. . . .    0....,   and  the  afBdavit  of   0.... 
P . . . .  ] ,  that  there  is  danger  that  said  C . . . .  D . . . .  will  leave  • 
the  state,  and  that  he  has  property  which  he  has  imjustly  refused  _ 
to  apply  to  the  judgment  herein ; 

On  motion  of  E . . . !  P . . . .  ,  attorney  for  the  plaintiff, 

IT  IS  OEDBEED :  That  the  said  C D ,  judgment 

debtor,  do  enter  into  an  undertaking  [in  Minnesota,  a  bond], 
within  three  days,  with  two  sureties,  in  the  sum  of dol- 
lars, that  he  will  from  time  to  time  attend  before  me  [the  judge, 
or,  court  commissioner],  as  I  shall  direct,  and  that  he  will  not 
during  the  pendency  of  the  proceedings  herein,  dispose  of  any 
portion  of  his  property  not  exempt  from  execution. 
[Date.]                                                                 J....  K.... 

[Official  title.] 

2343.  Undertaking  required  by  last  preceding  order. 

[Title.]  . 
Whereas  C. . . .  D has  been  ordered  by  the  court  [or  name 
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the  official],  to  give  an  undertaking  in  supplementary  proceed- 
ings in  this  action,  to  the  effect  hereinafter  stated. 

Now,  therefore,  we,  the  said  C D ,  as  principal,  and 

^ Y of ,  and  Y. . . .  Z ,  of ,  as  sure- 
ties, do  hereby  jointly  and  severally  undertake,  in  the  sum  of 

dollars,  that  the  said  C D ,  will  from  time  to 

time  attend  before  the  said  [name  officer]  as  he  shall  direct,  and 
that  he  wiU  not,  during  the  pendency  of  the  proceedings,  dispose 
of  any  portion  of  his  property  not  exempt  from  execution. 
[Date.]  C D 

X....  Y.... 

Y....  Z. ... 
[Venue.] 

X Y and  Y. . . .  Z. ...  ,  being  each  first  duly  sworn, 

each  for  himself  says,  that  he  has  signed  the  foregoing  imder- 
taking,  that  his  residence  and  occupation  are  therein  truly 
stated;  that  he  is  a  resident  and  householder  [or,  and  freeholder] 
vsdthin  this  state,  and  that  he  is  worth  the  sum  of  one  thousand 
dollars  in  property  within  this  state,  exclusive  of  property  ex- 
empt from  execution. 
[Jurat.]  X. . . .  Y. . . . 

Y....  Z.... 
[In  Minnesota  the  security  should  he  in  form  of  a  bond  and 
should  be  acknowledged  as  in  the  general  form  of  a  bond.    See 
Form  2286.] 

2344.    AfSdavit  of  non-a;fctendaQce,  as  a  foundation  for  con- 
tempt proceedings. 

[Title.] 
[Venue.] 

E F ,  being  duly  sworn,  says  that  he  is  the  attorney 

for  the  plaintiff  herdn ;  that  he  did,  on  the day  of , 

19. .  ,  at o'clock  in  the  . . .  .noon,  attend  before  the  Hon. 

J K [give  official  title]   [or,  before  R F ,  Esq., 

the  referee  named  in  the  annexed  order] ,  at  [iiame  place  where  \ 
examination  was  ordered  to  be  held]  and  there  remained  for  one' 

hour,  prepared  to  take  the  examination  of  C D ,  pur- ! 

suant  to  the  annexed  order;  that  during  that  time,  the  said' 

C D failed  to  appear  before  the  said  judge  [or,  referee] ,  • 

at  the  place  aforesaid,  nor  did  any  one  appear  for  him,  nor  was 
any  cause  shown  for  his  failing  to  appear,  and  thus  disobeyed 
the  annexed  order;  and  deponent  further  says  that  at  said  time 

and  place  he  caused  the  default  of  the  said  C. . . .  D to  be 

duly  noted  by  the  proper  officer  [or,  said  referee]. 

E, . . .  F. ... 
[Jurat.] 
91 
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2345.  Affidavit  of  failure  to  deliver  money  or  property,  as  a 

foundation  for  contempt  proceedings. 

[Title.] 
[Venue.] 

E . . . .  F . . . .  ,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  the  above  entitled  action;  that  in  the  course 
of  certain  supplementary  proceedings  in  this  action  an  order 
was  duly  made  by  [name  officer]  requiring  the  said  C . . . .  D . . . . 
[state  requirements  of  order]  which  order  was  duly  served  upon 

said  C . . . .  D . . . .  on  the  ....  day  of ,  19 . .  ,  as  appears 

by  the  affidavit  of  service  indorsed  thereon  and  herewith  sub- 
mitted, which  order  is  annexed  to  this  affidavit  and  made  part 
hereol.  That  said  C . . . .  D . . . .  has  wholly  refused  and  still  re- 
fuses to  obey  said  order  and  refuses  to  deliver  over  said  prop- 
erty [or  otherwise  specifically  state  the  default]  although  due 
demand  has  been  made  on  him  so  to  do,  and  declares  that  he  will 
not  comply  with  said  order. 

£!. . . .  F. ... 
[Jurat.] 

2346.  Attachment  for  contempt  against  judgment  debtor  fail- 

ing to  appear  as  ordered. 
The  State  of to  the  Sheriff  of County. 

GREETING:    "Whereas  it  has  been  made  to   appear  that 

A B ,  plaintiff,  duly  recovered  judgment  against  C 

D ,  defendant,  in  the  ......  court  of county  on  the 

day  of ,  19 . .  ,  in  an  action  then  pending  therein 

for dollars  damages  and  costs ;  that  said  judgment  was 

duly  docketed  in  said  county  on  the  ....  day  of ,  19  •  • ; 

that  execution  was  duly  issued  out  of  said  court  to  the  sheriff 

of county  on  said  judgment  on  the  ....  day  of , 

19 . .  ,  which  execution  has  been  returned  unsatisfied,  and  that 
said  C . . . .  D . . . .  at  all  of  the  times  above  named  resided  and 
still  resides  in  said  county  of 

And  whereas  it  further  appears  that  on  the   day  of 

,  19 . .  ,  an  affidavit  was  duly  made  and  sworn  to  by 

E F ,  the  attorney  for  the  plaintiff  in  said  action,  stating 

the  fact  of  the  rendition  of  said  judgment,  the  due  issue  and 
return  of  said  execution,  and  that  there  was  due  and  unpaid  on 
said  judgment  the  whole  amount  thereof,  to-wit,  the  sum  of 

dollars  and  interest  [or  a  part  thereof,  stating  what 

part] . 

And  whereas,  upon  said  affidavit  an  order  was  duly  issued 
by  the  undersigned  on  the day  of  ,  19 . .  ,  requir- 
ing the  said  C D to  appear  before  the  undersigned  on 
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the day  of ,  19 . .  ,  at o  'clock  in  the  forenoon, 

at  {state  place  as  in  order] ,  within  said  county  of ,  and 

answer  concerning  his  property. 

And  whereas,  said  order,  was  duly  served  on  the  said  C . . . . 
D on  the day  of ,  19. .  ,  at  . . ,  by  deliv- 
ering to  and  leaving  with  him  personally,  a  true  copy  thereof, 
and  of  the  affidavit  upon  which  the  same  was  founded,  and  at 
the  same  time  showing  him  the  said  original  order  with  my  sig- 
nature thereto  signed;  all  of  which  appears  to  my  satisfaction, 
by  the  affidavit  of  E F . . . . ,  now  on  file  in  this  proceeding. 

And  whereas,  the  said  0. . . .  D did  not  appear  before  me 

at  the  said  time  and  place  designated  in  said  order,  although  the 

said  plaintiff  attended  there  by  his  attorney,  E . . . .  F ,  and 

after  waiting  then  and  there  for  one  hour  after  the  hour  desig- 
nated in  said  order,  for  the  appearance  of  said  C D . . . .  , 

and  he  not  appearing  and  being  then  and  there  called,  before 
me,  and  failing  to  appear,  in  disobedience  of  said  order;  and 
the  attorney  of  the  plaintiff  having  moved  that  an  attachment 

be  issued  against  him,  the  said  C D . . . .  ,  judgment  debtor, 

to  answer  touching  the  contempt  aforesaid,  in  failing  to  appear 
before  me,  as  required  by  said  order  so  made  by  me,  bearing  date 
the day  of ,  19 . .  ^ 

NOW,  THEREFORE,  you  are  hereby  required  and  com- 
manded to  attach  the  said  judgment  debtor  so  that  you  have  his 
body  before  me,  at  the  [state  place],  in  said  county,  forthwith, 
then  and  there  to  answer  touching  the  contempt  aforesaid,  and 
further  to  perform  and  abide  such  order  as  shall  then  be  made 
in  this  behalf ;  and  have  you  then  and  there  this  writ. 

Given  under  my  hand  at ,  in  said  county,  this  ....  day 

of ,19.. 

J....  K.... 
[Official  title.] 

2347.    Order  adjudging  debtor  guilty  of  civil  contempt 

[TitU.] 
An  attachment  having  been  issued  by  me  in  this  action,  and 

proceeding  on  the  day  of  ,  19 . .  ,  agaiust  C 

5D for  an  alleged  contempt  in  disobeying  an  order  made 

Tierein  on  the day  of ,  19. .  ,  and  duly  served  on 

him,  on  the day  of ,  19. .  ,  requiring  him,  the  said 

C D to  [state  act  required],  and  the  sheriff,  pursuant 

to  said  writ,  having  brought  the  said  C. . . .  D before  me 

to  answer  touching  said  contempt ;  and  the  said  C . . . .  D . . . . 
having  been  given  full  opportunity  to  purge  himself  of  said  al- 
leged contempt  [and  ha\'ing  been  examined  before  me] ,  E . . . » 
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F ,  Esq.,  appearing  for  the  judgment  creditor  in  said  action 

and  G H ,  Esq.,  for  said  C D , 

IT  IS  HEREBY  ORDERED  and  adjudged  that  said  C. . . . 
D . . . .  has  been  guilty  of  a  wilful  contempt  in  disobeying  the 

order  made  by  me  in  this  action  on  the  day  of  , 

19..,  by    [state  manner  of  disobedience]    and  that  said  dis- 
obedience was  calculated  to  and  did  defeat,  impair  and  prejudice 

the  rights  of  the  said  A B. . . .  ,  plaintiff  herein,  to  his  loss 

and  injury. 

And  it  is  further  ordered  and  adjudged  that  as  punishment 
for  said  contempt  the  said  C . . . .  D . . . .  be  committed  to  the 
common  jail  of  said  county,  there  to  be  imprisoned  until  he  shall 
have  obeyed  said  order  by  [state  act  to  be  performed]  and  that 
a  commitment  issue  for  the  execution  of  this  order. 
[Date.]  J....  K....  , 

[Official  title.] 
2348.     Commitment  thereon.^ 

The  State  of to  the  Sheriff  of  the  County  of 

GREETING :  Whereas  [here  recite  recovery  of  original  judg- 
ment, issue  and  return  of  execution,  issuance  of  the  order  in  sup- 
plementary proceedings,  and  the  proceedings  thereon,  the  order 
made  a/nd  the  fact  of  the  defendant's  disobedience,  the  issue  of 
the  writ  of  attachment,  the  hearing  thereon  and  the  judgment] . 

NOW,  THEREFORE,  you  the  said  sheriff,  are  hereby  com- 
manded that  you  commit  the  said  C . . . .  D . . . .  to  the  common 

jail  of  said  county  of ,  and  there  imprison  him,  untU  he 

shall  have  obeyed  said  order  dated  . . ,  19. .   [here  specify 

act  to  be  done],  or  until  he  shall  be  discharged  pursuant  to  law. 

Given  under  my  hand  this day  of ,  19 . . 

J....  K , 

[Official  title.] 

iThe  statutes  of  all  the  states  CXLI)  -will  be  found  a  headnote 

provide    for   the    enforcement    of  on  the  general  subject  which  may 

orders  made  in  course  of  supple-  be  useful,  and  also  a  collection  of 

mentary  proceedings   by   proceed-  forms  which   renders  it  unneces- 

Ings  for  contempt  in  case  of  dis-  sary  to  insert  any  further  forms 

obedience.    In  the  chapter  on  con-  here, 
tempts    in    this    work    (Chapter 
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2349i  Notice  of  sale  on  execution, 

general  form. 
2S5a.  Sherifl's   certificate   of   sale 

of  real  estate  on  execution 

(Wisconsin). 

2351.  Sheriff's     certificate    of    re- 

demption  from   execution 
sale  (Wisconsin). 

2352.  Sheriff's  deed  on  execution 

saje  (WisGonsin). 
■2353.  Sheriff's   certificate   on   exe- 
cution sale  of  real  prop- 


erty (North  Dakota  and 
South  Dakota). 

2354.  Sheriff's  return  on  execution 

sale  of  personal  property 
(North  Dakota  and  South 
Dakota). 

2355.  Sheriff's  return  on  execution 
.     sale      of      real      property 

(North  Dakota  and  South 
Dakota). 

2356.  Sheriff's   deed   on   execution 

sale  (North  Dakota  and 
South  Dakota). 


The  statutes  of  the  various  states  covered  by  this  work  (ex- 
cept Nebraska),  provide  in  substantially  similar  terms  for  the 
execution  and  delivery  to  the  purchaser  of  a  certificate  of  sale 
by  the  sheriff,  immediately  after  the  completion  of  the  sale.  Two 
forms  are  given  in  this  chapter  for  such  certificate :  one  specially 
applicable  in  Wisconsin,  Form  2350 ;  and  one  specially  applicable 
in  North  Dakota  and  South  Dakota,  Form  2353 ;  either  of  which, 
with  slight  changes,  can  be  adapted  for  use  in  Minnesota  and 
Iowa. 

The  same  is  true  as  to  the  sheriff's  deed  upon  execution  sale, 
for  which  two  forms  are  given:  one  specially  adapted  to  Wis- 
consin, Form  2352;  and  one  specially  adapted  to  North  Dakota 
and  South  Dakota,  Form  2356.  Either  of  the  last  named  forms 
may  be  easily  adapted  for  use  in  the  states  of  Minnesota,  Iowa 
and  Nebraska. 

2349.    Notice  of  sale  on  execution,  general  form. 

SHERIFF'S  SALE. 
By  virtue  of  an  execution,  issued  out  of  and  under  the  seal  of 

the court  in  and  for  the  county  of and  state  of 

,  upon  a  judgment  rendered  and  docketed  in  the  said 

•court,  on  the  ....  day  of ,  19 . .  ,  in  an  action  wherein 

A B is  plaintiff,  and  C . . . .  D . . . .  is  defendant,  in  fa- 
vor of  the  said  plaintiff,  and  against  the  said  defendant,  for  the 

sum  of dollars,  which  execution  was  directed  and  de- 
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livered  to  me  as  sheriff  in  and  for  said  comity  of ,1  have 

levied  upon  all  the  right,  title  and  interest  of  the  said  defend- 
ant C D. . . .  in  and  to  the  following  described  real  property, 

to-wit  [describe  property],  [if  the  property  to  be  sold  be  per- 
sonal property  describe  same  so  that  it  may  be  identified] ; 

NOTICE  is  hereby  given,  that  I,  the  undersigned,  as  sheriff 
as  aforesaid,  will  sell  the  above  described  real  [or,  personal] 
property  to  the  highest  bidder,  for  cash,  at  public  auction,  at 

the  [name  place]  in  the  city  of in  the  county  of 

and  state  of ,  on ,  the  ....  day  of ,  19 . .  , 

at  ....  o'clock  .  .M.,  of  that  day,  to  satisfy  the  said  execution, 
together  with  the  interest  and  costs  thereon. 

Dated ,19.. 

L M , 

Sheriff  of Counly, 

2350.    Sheriff's  certificate  of  sale  of  real  estate  on  execution 
(Wis.  Stats.  1898  sec.  3000), 

[Title.] 
[Venue.] 

I,  L. . . .  M. . . .  ,  sheriff  of county,  "Wisconsin,  do  hereby 

certify,  that  whereas,  by  an  execution  in  the  above  entitled  ac- 
tion to  me  directed  and  delivered,  bearing  date  the day  of 

,  19 . .  ,  I  was  commanded  to  satisfy  the  said  execution 

and  the  judgment  in  said  action,  out  of  the  real  property  of 

said  C D in  default  of  personal  property  out  of  which 

to  satisfy  the  same; 

And  whereas,  I  could  not  satisfy  the  same. out  of  the  personal 

property  of  said  C D ,  I,  the  said  sheriff,  on  the  .... 

day  of ,  19 . .  ,  at o'clock  in  the noon,  at  [name 

place]  in  the  city  of in  the  county  of and  state  of 

Wisconsin,  having  first  given  public  notice  by  advertisement,  as 
the  law  directs,  of  the  time  and  place  of  said  sale,  did  offer  for 
sale  and  sell  at  public  auction  the  premises  described  as  follows, 

to-wit  [describe  premises],  unto  M N for  the  sum  of 

dollars,  he  being  the  highest  bidder  therefor ;  and  said 

sum  being  the  highest  sum  bidden  for  the  same,  and  the  whole 
consideration  money  paid. 

And  I  do  further  certify,  that  such  sale  wiU  become  absolute, 
and  such  purchaser  will  be  entitled  to  a  conveyance  pursuant 
to  law,  of  the  said  premises  so  sold,  at  the  expiration  of  fifteen 

months  from  the  date  hereof,  to-wit,  on  the  ....  day  of , 

19 . .  ,  unless  said  premises  are  previously  thereto  redeemed  as 
provided  by  law. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand 

and  seal  this day  of ,  19 . . 

L....M....     [Seal.] 
Signed,  sealed  and  delivered  in  Sheriff, Co.,  Wis. 

presence  of  [two  witnesses]. 

2351.  Sheriff's  certificate  of  redemption  from  execution  sale 

(Wis.  Stats.  1898  sec.  3026). 

KNOW  ALL  MEN  by  these  presents,  that  I,  L M , 

sheriff  of county,  Wisconsin,  do  hereby  certify  that  on 

the day  of ,  19. .  ,  C D "of in  said 

county,  duly  exhibited  to  me  the  evidences  required  by  law  of  his 
right  to  redeem  the  real  property  hereinafter  described  as  judg- 
ment debtor  in  the  action  hereinafter  named  [or,  as  creditor  of 
the  judgment  debtor,  etc.]  and  did  on  said  day  duly  redeem 
said  real  property  from  a  sale  of  the  same  made  on  the  .... 

day  of ,  19 . .  ,  by  the  sheriff  of  said county,  which 

sale  was  made  under  and  by  virtue  of  a  certain  execution  duly 

issued  and  delivered  to  said  sheriff  on  the  ....  day  of , 

19 . .  ,  out  of  the court  of county,  Wisconsin,  to 

enforce  the  final  judgment  in  an  action  in  said  court  wherein 
A. . . .  B. . . .  was  plaintiff  and  C. . . .  D. . . .  was  defendant,  and 
that  in  making  such  redemption  he  duly  paid  to  me  on  the  day 

first  named  the  sum  of dollars  in  lawful  money,  that 

being  the  full  sum  required  by  law  to  redeem  said  real  property 
from  said  sale.  Said  property  so  redeemed  is  described  as  fol- 
lows, to- wit  [insert  description]. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this 

....  day  of ,  19 . . 

L....  M 

Sheriff,   Co.,  Wis. 

[Venue.] 

On  this day  of ,  19. .  ,  before  me,  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared  L 

f  M ,  known  to  me  to  be  the  sheriff  of county,  Wis- 
consin, and  the  person  who  is  described  in  and  who  executed 
the  within  and  foregoing  instrument,  and  acknowledged  to  me 
that  he  executed  the  same  as  such  officer  for  the  uses  and  pur- 
poses therein  set  forth. 

X....  T 

[SEAL.]  Notary  Public. 

2352.  Sheriff's  deed  on  execution  sale  (Wis.  Stats.  1898  sec. 

3017). 

THIS  INDENTURE,  made  this day  of ,  19. .  , 

between  L M ,  sheriff  of county,  state  of  Wiscon- 
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sin,  of  the  first  part,  and  C . . . .  D of in  said  county, 

of  the  second  part; 

WITNESSETH,  that  whereas,  by  virtue  of  a  certain  execution 

issued  out  of  the court  for  the  county  of  ' ,  to  L . . . ., 

M. . . .  ,  sheriff  as  aforesaid,  directed  and  delivered,  tested 
,  19 . .  ,  and  eonunanding  him  that  of  the  goods  and  chat- 
tels of  the  said  defendant,  C . . . .  D . . . .  ,  he  should  cause  to  be 
made  certain  moneys,  in  the  said  writ  specified,  and  if  sufficient 
goods  and  chattels  could  not  be  found,  then  that  he  should  cause 
the  amount  so  specified  to  be  made  of  the  real  estate  which  the 
defendant  had  on  the  day  in  the  said  writ  mentioned,  to- wit: 

the  ....  day  of ,  19 . .  ,  [day  on  which  the  judgment  was 

docketed] ,  or  at  any  time  afterwards,  in  whose  hands  soever  the 
same  might  be,  as  by  the  said  writ  of  execution  more  fully  ap- 
pears. 

And  whereas,  after  the  delivery  of  said  writ  to  said  sheriff, 
and  before  the  return  day  thereof,  the  then  sheriff  did,  by  virtue 
of  the  said  writ,  levy  on,  seize  and  take  the  lands  hereinafter 
particularly  described,  and  for  want  of  goods  and  chattels  in  his 

said  county  of  the  said  C D to  satisfy  the  said  damages 

and  costs  mentioned  in  said  writ,  sold  the  said  lands  as  herein- 
after mentioned  at  public  auction,  at  the  [name  place]  in  said 
county  on  the day  of ,  19 . .  ,  having  first  given  pub- 
lic notice  of  the  time  and  place  of  such  sale,  by  causing  a  notice 
thereof  to  be  published  in  a  public  newspaper  published  in  said 
county,  once  a  week  for  six  weeks  successively  next  preceding 
said  day  of  sale,  and  by  afSxing  up  in  three  public  places  in  the 
said  town  where  the  said  premises  are  situated  three  notices  of 
sale,  said  notices  so  published  in  said  newspaper  and  posted  up, 
as  aforesaid,  containing  an  intelligible  description  of  the  land 
so  to  be  sold,  together  with  the  time  and  place  of  such  sale,  to 

M. . . .  N. . . .  ,  for  the  sum  of dollars,  he  being  the 

highest  and  best  bidder  therefor,  and  that  being  the  highest  siun 
bid  for  the  same. 

And  whereas,  upon  the  said  sale,  the  then  sheriff  made  out  and 
subscribed  duplicate  certificates  of  sale,  containing  a  particular 
description  of  the  premises  sold,  the  price  bid  for  the  same,  the 
whole  consideration  money  paid,  and  the  time  when  such  sale 
would  become  absolute  and  the  purchaser  would  be  entitled  to  a 
conveyance  pursuant  to  law,  and  of  which  duplicate  certificates 
were,  within  ten  days  after  the  sale  of  said  land,  filed  in  the 

office  of  the  register  of  deeds  in  the  said  county  of ,  as 

appears  from  said  certificate  now  on  file,  and  the  other  was  de- 
livered to  said  purchaser. 

And  whereas,  the  said  premises,  after  the  expiration  of  fifteen 
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months  from  the  time  of  the  said  sale,  remain  unredeemed,  and 

no  creditor  of  the  said  C D has  acquired  the  right  or 

titje  of  the  said  purchaser, 

Now,  therefore,  know  ye,  that  I,  the  said  L M,  . . .  ,  sheriff 

aforesaid,  by  virtue  of  the  said  writ  of  execution  and  of  the  stat- 
ute in  such  case  made  and  provided,  aaid  in  consideration  of  the 

"said  sum  of dollars,  to  my  predecessor  [or,  to  me]  in 

hand  paid  by  the  said  C D ,  the  receipt  whereof  is  hereby 

acknowledged,  have  granted,  bargained  and  sold,  and  by  these 

presents  do  grant,  bargain  and  sell  unto  said  M N and 

to  his  heirs  and  assigns  forever,  all  the  [descrihe  property]  in 
the  county  of ,  and  state  of  Wisconsin,  with  the  appur- 
tenances, and  all  the  estate,  right,  title  and  interest  which  the 

said  C . . . .  D . . . .  had  in  the  premises,  on  the  said day  of 

,  19  .^ .  ,  up  to  the  day  of  sale  thereof. 

TO  HATE  and  to  hold  the  said  land  and  premises,  and  every 
part  thereof,  with  the  appurtenances,  unto  the  said  C . . . . 
D . . . .  ,  his  heirs  and  assigns  forever,  as  fully  and  absolutely  as  I, 
the  said  sheriff  aforesaid,  and  under  the  authority  aforesaid, 
might,  could  or  ought  to  sell  and  convey  the  same. 

In  witness  whereof,  the  said  party  of  the  first  part,  sheriff  as 
aforesaid,  hath  hereunto  set  his  hand  and  seal,  the  day  and  year 
first  above  written. 

L....M....    [Seal.] 

Sheriff, Co..  Wis. 

Signed,  sealed  and  delivered  in 

presence  of  [two  witnesses]. 
[Venue.] 

Be  is  remembered,  that  o&i  the day  of ,  19 . .  ,  ap- 
peared before  me  the  above  named  L M. . . .  ,  sheriff  of 

county,  to  me  known  as  the  individual  and  officer  named 

in  the  foregoing  deed,  and  mentioned  as  party  of  the  first  part, 
and  acknowledged  the  execution  of  the  same,  as  such  sheriff, 
for  the  uses  and  purposes  therein  set  forth. 

X....  Y...., 
Notary  Public, Co.,  Wis. 

2353.  Sheriff's  certificate  on  execTition  sale  of  real  property 
(N.  Dak.  Rev.  Codes  sec.  5538;  S.  Dak.  Rev.  Code  0. 
P.  sec.  373). 

[Venue.] 

I,  L. . . .  M ,  sheriff  of county,  state  of , 

do  hereby  certify  that,  by  virtue  of  an  execution  to  me  directed 

and  delivered,  issued  out  of  the  clerk's  office,  of  the    

court,  in  and  for  said  county  of ,  duly  attested  and  sealed, 
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upon  a  judgment  rendered  on  the day  of ,  19 . .  ,  in 

said  court,  in  favor  of  A. .  . . B . . . .  ,  plaintiff,  and  against  C . . . . 

D ,  defendant,  I  levied  upon,  and  afterwards,  to- wit,  on  the 

....  day  of ,  19. .  ,  at  the' hour  of  ....  o'cloeli  in  the 

....  noon  of  said  day,  having  first  given  public  notice  of  the 
time  and  place  of  sale  as  required  by  law,  I  did  offer  for  sale  at 
public  auction,  at  [name  place]  in  the  county  of the  fol- 
lowing described  real  estate  and  premises  situated  in  the  county 

of and  state  of ,  to-wit  [describe  premises].    And 

I  then  and  there  openly  and  publicly  struck  off  and  sold  the 

same  to  M. . . .  N for  the  aggregate  sum  of  ........  dollars 

and  ....  cents  [if  the  sale  was  in  separate  parcels  add,  and  that 
said  sale  was  made  in  parcels  for  the  respective  prices  following, 
name  parcels  and  prices]. 

And  I  further  certify  that  said  purchaser  was  the  highest 
bidder  for  said  premises  and  for  each  tract  or  parcel  included 
therein,  and  that  the  price  for  which  they  were  sold  as  aforesaid 
was  the  highest  price  bid  for  each  distinct  parcel,  and  the  whole 
price  so  bid  was  paid  in  by  said  purchaser.  And  I  further  cer- 
tify that  the  said  purchaser  will  be  entitled  to  a  deed  of  said 
preinises  so  sold  at  the  expiration  of  one  year  from  the  date  of 
said  sale,  unless  the  said  premises  are  previously  redeemed  asf 
provided  by  law. 

Given  under  my  hand  this day  of ,  19 . . 

L....   M...,, 

Sheriff,  County. 

[Venue.] 

On  this day  of ,  19  •  ■  »  before  me,  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared  L . . . . 

M ,  sheriff  of county,  known  to  me  to  be  the  person 

and  officer  who  is  described  in  and  who  executed  the  within  and 
foregoing  instrument  and  acknowledged  to  me  that  he  executed 
the  same. 

X....  Y 

[SEAL.]  Notary  Public,   County. 

2354.  Sheriff's  return  on  execution  sale  of  personal  property 
(N.  Dak.  Eev.  Codes  sec.  5509;  S.  Dak.  Rev.  Code  C. 
P.  sec.  337). 

[Title.] 

To  the Court  in  and  for  the  County  of 

I,  L M ,  sheriff  of county,  state  of , 

do  hereby  certify  and  return  that  the  within  and  annexed  exe- 
cution came  into  my  hands  on  the day  of ,  19 . .  ,  at 

o'clock  in  the noon  of  that  day,  and  I  thereupon  in- 
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dorsed  on  said  execution  the  day  and  hour  I  received  the  same, 
and  I  immediately  proceeded  to  execute  the  same  with  due  dili- 
gence.    And  thereafter,  to-wit,  on  the day  of ,  19. .  , 

by  virtue  of  the  execution,  I  duly  levied  upon  and  took  into  my 
possession,  the  following  described  personal  property,  in  the 
county  of in  the  state  of ,  to-wit  [descriie  prop- 
erty], being  the  property  of  said  defendant,  and  thereafter,  to- 
wit,  on  the  ....  day  of ,  19 . .  ,  I  duly  served  upon  said 

C. . . .  D. . . .  a  notice  of  levy  by  delivering  to  and  leaving  with 
said  C . . . .  D . . . .  personally,  a  true  copy  of  the  same  at  [name 
place] ;  and  I  thereupon  proceeded  to  advertise  said  personal 

property,  to  be  sold  by  me  at in  said  county  and  state, 

on ,  the day  of 19 . .  ,  at  the  hour  of 

o'clock  ..M.,  of  said  day.  That  before  making  such  sale  I 
caused  public  notice  of  the  time  and  place  thereof  to  be  given 
by  advertisement  for  at  least  ten  days  before  the  day  of  such 
sale,  as  required  by  law,  as  follows :  By  causing  a  notice  thereof 
to  be  published  ten  days  immediately  preceding  said  sale,  in 

N....Z ,a  weekly  newspaper  printed  and  published  in  said 

county,  where  the  said  personal  property  to  be  sold  was 

situated,  as  more  fully  appears  by  the  affidavit  of  0 P , 

the  publisher  of  said  paper,  hereto  annexed  and  made  a  part  of 
this  return. 

And  I  further  report  and  return,  that  on  the  said  ....  day  of 

,  19. .  ,  at  the  hour  of o'clock  in  the noon  of 

that  day,  I  exposed  said  personal  property  for  sale  at  public 
auction  at  [name  place],  and  that  then  and  there  said  personal 
property  was  separately  struck  off  and  sold  to  the  parties  here- 
inafter named  for  the  aggregate  sum  of  dollars  and 

cents,  in  the  manner  and  price  following,  to-wit : 

Name  of  Article.  Name  of  Purchaser.  Price  Paid. 


And  I  further  certify  and  report,  that  said  above  named  pur- 
chasers were  respectively  the  highest  bidders  for  said  property 
and  that  the  prices  above  stated  were  respectively  the  highest 
prices  bid  for  each  article ;  and  the  whole  price  bid  was  paid  to 
me  by  said  purchasers,  and  that  said  sale  was  in  all  respects 
honestly  and  fairly  conducted  according  to  law;  and  that  at- 
tached hereto  is  a  fuU  and  correct  statement  of  said  judgment, 
costs  and  disbursements,  and  the  total  amount  received  on  said 
sale;  and  I  return  this  execution  fuUy  satisfied. 
[Date.]  L....  M....  , 

Sheriff  of County 
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STATEMENT  OF  JUDGMENT,    COSTS  AtTD   DISBURSEMENTS. 

Amount  of  Judgment '. 

Amount  of  Interest  at  7  per  cent,  from 

Sheriff's  Fees 

Printer's  Fees,  Notice  of  Sale 

Clerk's  Fees   

Total  Judgment,,  Interest  and  Costs 

Total  amount  for  which  property  was  sold 

2355.    Sheriff's  return  on  execution  sale  of  real  property 
(North  Dakota  and  South  Dakota). 

[Title.] 

To  the Court  in  and  for  the  County  of  ...... 

I,  L. . . .  M. . . .  ,  sheriff  of county,  state  of , 

do  hereby  certify  and  return  that  the  within  and  annexed  exe- 
cution came  into  my  hands  on  the  ....  day  of ,  19 . .  , 

at  ....  o'clock  in  the  . . .  .noon  of  that  day,  and  I  thereupon 
indorsed  on  said  execution  the  day  and  hour  I  received  the  same, 
and  I  immediately  proceeded  to  execute  the  same  with  due  dili- 
gence. 

And  after  a  diligent  search  and  inquiry  as  required  by  law, 

I  could  find  no   personal  property  of  the   defendant   C 

D whereby  this  execution  could  be  satisfied  in  whole  or  in 

part,  and  I  thereupon  made  an  indorsement  on  said  execution 
to  that  effect,  to- wit:  "no  personal  property  found." 

And  thereafter,  to-wit,  on  the day  of ,  19 . .  ,  by 

virtue  of  said  execution,  I  duly  levied  upon  and  seized  the  fol- 
lowing described  real  property  situated  in  the  county  of 

in  the  state  of ,  to-wit  [describe  property],  the  property 

of  the  said  defendant  C . . . .  D . . . .  which  is  described  iu  thg 
notice  of  sale  hereinafter  mentioned.  And  I  thereupon  pro- 
ceeded to  advertise  said  real  property,  to  be  sold  by  me  at  the 

[name  place]  in  said  county  and  state,  on ,  the  ....  day 

of ,  19 . .  ,  at  the  hour  of o'clock  . .  M.,  of  said  day. 

That  before  making  such  sale  I  caused  public  notice  of  the  time 
and  place  thereof  to  be  given  by  advertisement  for  at  least 
thirty  days  before  the  day  of  such  sale,  as  required  by  law,  as 
follows :  By  causing  a  notice  thereof  to  be  published  once  a  week 
during  the  thirty  days  immediately  preceding  said  sale,  in  the 
N....Z....,a  weekly  newspaper  printed  and  published  in  said 

county,  where  the  said  real  property  to  be  sold  is  situated, 

to-wit :  Commencing  on  the day  of ,  19 . .  ,  and  ter- 
minating on  the  ....  day  of ,  19. .  ,  as  more  fully  ap- 
pears by  the  afiSdavit  of  0. ...  P. ... ,  the  publisher  of  said  pa- 
per hereto  annexed. 
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And  I  further  report  and  return,  that  on  the  said day 

of ,  19. .  ,  at  the  hour  of o'clock  in  the noon 

of  that  day,  I  exposed  said  real  property  for  sale  at  public  auc- 
tion at in  said county,  and  that  then  and  there 

said  real  property  was  separately  struck  off  and  sold  to  M 

N for  the  aggregate  sum  of dollars  and cents, 

in  the  manner  and  price  following,  to-wit  [if  sale  was  in  parcels, 
name  each  parcel  and  amou7it  received  for  each] . 

And  I  further  certify  and  report,  that  said  M N was 

the  highest  bidder  for  said  property,  and  for  each  of  the  above 
lots  or  parcels  included  therein,  and  that  the  prices  above  stated 
were  the  highest  prices  bid  for  each  parcel ;  and  the  whole  price 
bid  was  paid  to  me  by  said  purchaser  and  that  said  sale  was 
in  all  respects  honestly  and  fairly  conducted  according  to  law. 

And  I  further  certify,  that  I  thereupon  gave  to  the  purchaser 
a  certificate  of  sale  containing  a  particular  description  of  the 
real  property  sold,  the  price  paid  and  bid  for  each  distinct  par- 
cel, and  the  whole  price  paid,  and  that  the  said  purchaser  would 
be  entitled  to  a  deed  of  said  premises  so  sold  at  the  expiration 
of  one  year  from  the  day  of  said  sale,  unless  said  property  should 
be  previously  redeemed,  as  provided  by  law.  That  I,  as  such 
sheriff,  duly  executed  and  acknowledged  said  certificate  of  sale 
as  required  by  law. 

Attached  hereto  is  a  statement  of  said  judgment,  interest  and 
costs  and  the  amount  realized  on  said  sale. 

And  I  return  this  execution  fully  satisfied. 
[Date.]  L....  M....  , 

Sheriff  in  and  for  the  County 

of , 

STATEMENT  OP  JXJDGMENT,  COSTS  AND  DISBURSEMENTS. 


Amount  of  Judgment 

Amount  of  Interest  at  7  per  cent.  from. 

Sheriff's  Fees  

Printer's  Fees,  Notice  of  Sale 

Clerk's  Fees  


Recording  Certificate  of  Sale 

Total  amount  for  which  property  was  sold 


2356.    SherifT's  deed  on  execution  sale  (N.  Dak.  Sev.  Codes 
sec.  5550;  S.  Dak.  Rev.  Code  C.  P.  sec.  384). 

THIS  USTDENTURE,  made  this day  of ,  19. .  , 

between  L M. . . .  ,  sheriff  of county, ,  of  the 
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first  part,,  and  M N ,  of    ,  in  the  county  of 

,  state  of ,  of  the  second  part; 

WHEREAS,  by  virtue  of  a  writ  of  execution  issued  out  of 

and  under  the  seal  of  the court  of  the judicial 

circuit  of  the  state  of ,  in  and  for  the  county  of , 

tested  the  ....  day  of ,  19 . .  ,  upon  a  judgment  recov- 
ered in  said  court  on  the  ....  day  of ,  19 . .  ,  in  favor 

of  A B ,  plaintiff,  and  against  G. . . .  D ,  defendant, 

to  the  said  sheriff  directed  and  delivered,  commanding  him  that 

of  the  personal  property  of  the  said  judgment  debtol-,  C 

D ,  in  his  county,  he  should  cause  to  be  made  certain  moneys 

in  the  said  writ  specified,  and  if  suf&cient  personal  property  of 
the  said  judgment  debtor  could  not  be  found,  that  then  he  should 
cause  the  amount  of  said  judgment  to  be  made  of  the  lands,  tene- 
ments and  real  property  belonging  to  said  judgment  debtor  on 
the day  of ,  19 . .  ,  or  at  any  time  afterward ; 

And  whereas,  said  judgment  was  duly  docketed  in  said 

county  on  the  ....  day  of ,  19 . . 

And  whereas,  because  sufficient  personal  property  of  the  said 
judgment  debtor,  C. . . .  D. . . .  ,  could  not  be  found  whereof  he, 
the  said  sheriff,  could  cause  to  be  made  the  money  specified  in 
said  writ,  he,  the  said  sheriff,  did,  in  obedience  to  said  command, 
levy  on,  take  and  seize  all  the  estate,  right,  title  and  interest 

which  the  said  judgment  debtor,  C D ,  so  had  of,  in  and 

to  the  lands,  tenements,  real  estate  and  premises  hereinafter 
particularly  set  forth  and  described,  with  the  appurtenances  and 
improvements  thereunto  belonging  or  in  anywise  appertaining, 

and  did  on  the day  of ,  19 . .  ,  sell  the  said  premises 

at  public  auction  at  [name  place]  in  the  city  of in  said 

county  of ,  state  of ,  at  the  hour  of o'clock 

. .  M.,  after  having  first  given  notice  of  the  time  and  place  of 
such  sale,  by  advertising  the  same  according  to  law;  at  which 
sale  the  said  premises  were  struck  off  and  sold  to  the  said  M. . . . 

N. . . .  ,  party  of  the  second  part,  for dollars,  the  said 

M. . . .  N. . . .  being  the  highest  bidder  and  that  being  the  high- 
est sum  bidden,  and  the  whole  price  paid  for  the  same ; 

And  whereas,  the  said  sheriff,  after  receiving  from  said  pur- 
chaser the  said  sum  so  bidden  as  aforesaid,  gave  to  the  said  pur- 
chaser at  such  sale  a  certificate  of  sale  as  is  by  law  directed  to 
be  given; 

And  whereas,  one  year  after  such  sale  has  expired  without 
any  redemption  of  said  premises  having  been  made ;  and  whereas, 
said  party  of  the  second  part  is  the  owner  and  holder  of  said 
certificate ; 

NOW  THIS  INDENTURE  witnesseth,  that  L....   M...., 
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sheriff  aforesaid,  and  party  hereto  of  the  first  part,  by  virtue 
of  the  said  writ,  and  in  pursuance  of  the  statute  in  such  case 
made  and  provided,  for  and  in  consideration  of  the  sum  of 
dollars  above  mentioned,  to  him  in  hand  paid  as  afore- 
said by  the  said  party  of  the  second  part,  the  receipt  whereof 
is  hereby  acknowledged,  hath  gremted,  bargained,  sold,  conveyed 
and  confirmed,  and  by  these  presents  doth  grant,  bargain,  sell, 
convey  and  confirm  unto  the  said  party  of  the  second  part,  and 
to  his  heirs  and  assigns  all  the  estate,  right,  title  and  interest 

which  the  said  judgment  debtor,  the  said  C D ,  had  on 

the  ....  day  of ,  19 . .   [date  of  docketing  judgment]  or 

at  any  time  afterward,  or  now  has,  of,  in  and  to  all  the  following 
described  premises,  situated,  lying  and  being  in  the  said  county 
of and  state  of ,  to-wit  [describe  premises]  to- 
gether with  aU  and  singular  the  tenements,  hereditaments,  ap- 
purtenances and  improvements  thereunto  belonging  or  in  any- 
wise appertaining. 

TO  HAVE  and  to,  hold  the  said  premises,  with  the  appurte- 
nances, unto  the  said  party  of  the  second  part,  his  heirs  and 
assigns  forever,  as  fully  and  as  absolutely  as  he,  the  sheriff  afore- 
said, can,  may  or  ought  to,  by  virtue  of  the  said  writ  and  of  the 
statute  in  such  case  made  and  provided,  grant,  bargain,  seU,  re- 
lease, consign,  convey  and  confirm  the  same. 

IN  WITNESS  whereof,  the  said  sheriff,  the  party  of  the  first 
part  to  these  presents,  hath  hereunto  set  his  hand  and  seal  the 
day  and  year  first  above  written. 

In  presence  of  L M ,  [Seal.] 

[two  mtnesses.]     -  Sheriff  of  the  County  of 

[Venue.] 

On  this  ....  day  of ,  19. .  ,  before  me,  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared  L 

M ,  sheriff  of county,  known  to  me  to  be  the  person 

and  officer  who  is  described  in  and  who  executed  the  within  and 
foregoing  instrument,  and  acknowledged  to  me  that  he  executed 
the  same. 

X....  Y...., 
[SEAL.]  Notary  Public, 

County. 
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2357.  Notice  of  appeal  to  supreme  court  from  whole  judg- 
ment (Wis.  Stats.  1898  sec.  3049;  Mimi.  Rev.  Laws 
1905  sec.  4359;  Iowa  Code  sec.  4114;  N.  Dak.  Rev. 
Codes  sec.  5606;  S.  Dak.  Rev.  Code  C.  P.  sec.  441). 

[Title  of  action  in  trial  court  naming  all  parties.] 

To  E F ,  Esq.,  Attorney  for  Plaintiff,  and  L M 

Clerk  of  the  aforesaid  court : 
PLEASE  TAKE  NOTICE  that  the  defendant  above  named 
[or  the  defendant,  C. . . .  D. . . . ]  hereby  appeals  to  the  supreme 

court  of  the  state  of from  *  the  judgment  rendered  by 

the  above  named  court  herein,   entered  on  the    ....    day  of 

,  19 . .  ,  in  favor  of  the  plaintiff  and  against  the  def end- 

1456 
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ant  [if  it  ie  siniphj  a  money  judgment  insert,  for  the  sum  of 

dollars  damages  and  costs]  and  from  the  whole  thereof. 

[Date.]  G....  H....  , 

Attorney  for  Defendant  C. . . .  D. . . . 

2358.  The  same  from  part  of  a  judgment. 

[Proceed  as  in  last  preceding  form  to  the  *  and  continue]  :  that 
part  of  the  judgment  rendered  by  the  above  named  court  herein 

entered  on  the day  of ,  19 . .  ,  in  favor  of  the  said 

plaintiff  and  against  the  said  defendant  which  adjudges  that 
[here  specify  exactly  the  part  appealed  from] . 
[Date.]  G....  H. . . .  , 

Attorney  for  Defendant  C. . . .  D 

2359.  The  same,  from  an  order  or  part  thereof. 

[Proceed  as  in  Form  2357  to  the  *  and  continue] :  the  whole 
of  that  certain  order  made  and  entered  in  this  action  by  said 

court  on  the  ....  day  of ,  19 . .  ,  a  copy  of  which  order 

is  hereunto  annexed.     [Or  in  case  of  an  appeal  from  a  part] 
that  part  of  the  order  made  and  entered  in  this  action,  by  said 

court,  on  the  ....  day  of ,  19 . .  ,  a  copy  of  which  order 

is  hereto  annexed,  which  orders  that  [specify  particularly  part 

appealed  from] . 

[Date.]  G. . . .  H. . . .  , 

'  Attorney  for  Defendant  C D 

[The  statute  of  Wisconsin  allows  two  or  more  orders  to  be 
embraced  in  one  appeal,  in  which  case  it  will  be  simply  neces- 
sary to  add  to  the  foregoing  "and  also  from  the  whole,  or  that 
part,  of  an  order,  etc."    Wis.  Stats.  1898  sec.  3049.] 

2360.  Undertaking  for  costs  and  damages  on  appeal  (Wiscon- 

sin, Minnesota,  North  Dakota  and  South  Dakota). 

[Title  of  action  in  triai  court.] 

WHEREAS,  on  the day  of ,  19. .  ,  in  the 

court  within  and  for  the  county  of ,  the  above  named 

plaintiff  recovered  a  judgment  against  the  above  named  defend- 
ant *  for   dollars  damages  and  costs    [or  otherwise 

briefly  state  the  nature  of  the  judgment] . 

And  the  above  named  defendant,  C D. . . .  ,  feeling  ag- 
grieved thereby,  intends  to  appeal  therefrom  to  the  Supreme 
court  of  the  state  of 

Now,  therefore,  we,  N 0. . . .  and  0 P. . . .  ,  of  the  city 

of in  said  county,  do  hereby  undertake  that  the  said  ap- 
pellant will  pay  all  costs  ajid  damages  [in  Minnesota  charges! 
93 
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which  may  be  awarded  against  him  on  said  appeal  not  exceeding 
two  hundred  and  fifty  dollars. 

Dated 19.. 

N....    0.... 
0....    P.... 
[Acknowledgment;  Minnesota,  North  Dakota,  South  Dakota.] 
[Venue.] 

On  this day  of ,  19 . .  ,  before  the  undersigned, 

a  notary  public  in  and  for  said  county  and  state,  personally  ap- 
peared N 0 and  0 P ,  known  to  me  to  be  the 

persons  who  executed  the  within  and  foregoing  instrument,  and 
acknowledged  to  me  that  they  executed  the  same  as  their  free 
act  and  deed. 

R....  S...., 
Notary  Public. 
[Justification  of  sureties;  Wisconsin,  North  Dakota,  South  Da- 
kota] : 
[Venue.] 

N 0 and  0. . . .  P. . . .  ,  being  each  duly  sworn,  each 

for  himself  says  he  is  one  of  the  subscribers  to  the  foregoing  un- 
dertaking; that  he  is  a  resident  freeholder  within  the  state  of 

,  and  is  worth  the  sum  of dollars  over  and  above 

aU  his  debts  and  liabilities,  in  property  within  the  state  of 

,  not  by  law  exempt  from  execution. 

N....    0..,. 

0...:  p.... 

[Jurat.] 

[Justification  of  sureties;  Minnesota.] 
[Venue.] 

N 0 and  0 P ,  the  persons  named  in  and 

who  executed  the  foregoing  undertaking,  being  first  duly  sworn, 
each  for  himself  says  that  he  is  a  resident  and  freeholder  of  the 

state  of  Minnesota,  and  worth  the  amount  of dollars, 

specified  in  the  within  undertaking,  above  his  debts  and  liabili- 
ties, and  exclusive  of  his  property  exempt  from  execution. 

N....    0.... 

0....    P.... 
[Jurat.] 

2361.  Undertaking  to  stay  execution  on  money  judgment 
(Wisconsin,  Minnesota,  North  Dakota  and  South  Da- 
kota) . 

[Add  to  the  last  preceding  form]  :  and  do  also  undertake  that 
if  the  said  judgment  so  appealed  from,  or  any  part  thereof,  be 
affirmed,  the  said  appellant  will  pay  the  amount  directed  to  be 
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paid  by  the  said  judgment,  or  the  part  of  such  amount  as  to 
which  the  said  judgment  shall  be  aflrmed,  if  it  be  affirmed  only 
in  part,  and  all  damages  which  shall  be  awarded  against  said 
appellant  on  the  said  appeal. 
[Date.] 

[Signatures,  justification  and  acknowledgment,  if  required, 
as  in  last  preceding  form.] 

2362.  Undertaking  when  judgment  directs  delivery  of  docu- 
ments or  personal  property  (Wisconsin,  Minnesota, 
North  Dakota  and  South  Dakota).^ 

[Title  of  action  in  trial  court.] 

[Proceed  as  in  Form  2360  to  the  *  and  continue],  wherein  it 
was  adjudged  that  the  said  defendant  assign  [or,  deliver]  to  the 
plaintiff  certain  doeuhients  in  said  judgment  described  [or,  de- 
liver to  the  plaintiff  certain  personal  property  in  said  judgment 

described]  and  recover  the  sum  of dollars ;  and  the  said 

defendant  being  aggrieved  thereby  intends  to  appeal  to  the  su- 
preme court  of  the  state  of 

NOW,  THEREFORE,  we,  N. ...  0. ...  and  0. ...  P. ...,  of 

...,...,  in  the  said  county  of ,  do  hereby  undertake  that 

the  said  appellant  will  pay  all  costs  and  damages  [in  Minnesota, 
charges]  which  may  be  awarded  against  him  on  said  appeal  not 

exceeding  dollars ;  and  do  also  further  undertake  in 

the  sum  of dollars  [being  the  amount  directed  by  the 

Hon.  J. . . .  K. . . .  ,  presiding  judge  of  said  court],  that  the  ap- 
pellant will  obey  the  order  of  the  appellate  court  on  the  appeal. 
[Date.]  N....    0.... 

0....    P.... 

[Acknowledgment,  if  necessary,  and  justification  as  in  Form 
2360.] 

2363.  The  same,  when  judgment  directs  sale  or  delivery  of 
real  property  (Wisconsin,  Minnesota,  North  Dakota 
and  South  Dakota). 

[Title  of  action  in  trial  court.] 
[Proceed  as  in  Form  2360  to  the  *  and  continue] :  wherein  the 
■gale   [or,  delivery  of  the  possession]   of  certain  real  property 
therein  described  was  directed  and  adjudged,  and  the  said  de- 

1  In  this  Emd  the  several  follow-  open  court  to  be  entered  on  the 

ing  forms  for  undertakings  on  ap-  minutes    when    judgment    is    or- 

peal  in  special  cases  the  amount  dered,  or  by  motion  on  notice  or 

of  the  undertaking  Is  to  be  fixed  order  to  show  cause  to  be  followed 

by  the  court  or  presiding  judge,  by  a  written  order. 
This   may   be    done   by   order    in 
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fendant  feeling  aggrieved  thereby  intends  to  appeal  to  the  su- 
preme court  of  the  state  of 

NOW,  THEREFORE,  we,  N. ...  0. ...  and  0. ...  P. ...  , 
both  of ,  in  the  said  county  of ,  do  hereby  under- 
take that  the  said  appellant  will  pay  all  costs  that  may  be- 
awarded  against  him  on  said  appeal  not  exceeding dol- 
lars, and  do  also  undertake  in  the  sum  of dollars  [being 

the  amount  directed  by  Hon.  J K. . . .  ,  presiding  judge  of 

said  court],  that  during  the  possession  of  such  property  by  the- 
appellant  he  will  not  commit  or  suffer  to  be  committed  any  waste 
thereon,  and  that  if  the  judgment  be  affirmed  he  will  pay  the 
value  of  the  use  and  occupation  of  the  property  from  the  time 
of  the  appeal  until  the  delivery  of  the  possession  thereof  pur- 
suant to  the  judgment.  N 0 

[Date.]  0....    P.... 

[Acknowledgment,  if  necessary,  and  justification  of  sureties, 
as  in  Form  2360.] 

2364.  Undertaking    on    appeal    from    foreclosure    judgment 

(Wisconsin,  North  Dakota  and  South  Dakota). 

[Title  as  in  trial  court.] 

Whereas,  on  the day  of ,  19 . .  ,  in  the court 

for county,  the  above  named  plaintiff  obtained  a  judg- 
ment against  C. . . .  D. . . .  of  foreclosure  and  sale,  directing  the 
sale  of  certain  mortgaged  premises  described  therein,  to  satisfy 
the  sum  of dollars,  and  costs;  and  the  defendant,  feel- 
ing aggrieved  thereby,  intends  to  appeal  therefrom  to  the  su- 
preme court  of  the  state  of 

NOW,  THEREFORE,  we,  N....  0....  arid  0....  P...... 

both  of ,  in  the  county  of ,  state  of ,  do » 

hereby  undertake  that  if  the  judgment  is  affirmed,  or  the  appeal 
dismissed,  the  appellant  will  pay  any  deficiency  which  may  arise 

on  such  sale,  not  exceeding  the  sum  of dollars,  being 

the  sum  fixed  by  the  Hon.  J K ,  presiding  judge  of  said 

court,  and  all  costs  and  damages  which  may  be  awarded  to  the 

respondent  on  such  appeal.  N. . . .    0 

[Date.]  0...-    P.... 

[Add  acknowledgment,  if  necessary,  a/nd  justification  of  sure- 
ties, as  in  Form  2360.] 

2365.  Undertaking  on  appeal  from  judgment  abating  a  nui- 

sance (Wisconsin,  North  Dakota  and  South  Dakota). 

[Title  as  in  trial  court.] 

WHEREAS  [recite  the  judgment  and  the  particular  relief 
granted  iy  it,  as  suggested  in  Form  2360  and  proceed] : 
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NOW,  THEREFORE,  we,  N. . . .  0. . . .  and  0. . . .  P. . . .  , 

both  of in  the  county  of ,  do  hereby  undertake 

that  the  appellant  will  pay  all  costs  and  damages  that  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  two  hundred 
and  fifty  dollars;  and,  also,  do  further  undertake  in  the  sum  of 

dollars  [being  the  amount  fixed  by  Hon.  J. . . .  K. . . .  , 

presiding  judge  of  said  court] ,  that  the  appellant  will  pay  all 
damages  which  the  respondent  may  sustain  by  the  continuance 
of  such  nuisance. 

[Date.]  N. ...    0.... 

0....    P.... 

[Add  acknowledgment,  if  necessary,  and  justification  of  sure- 
iies,  as  in  Form  2360.] 

2366.  Undertaking  in  special  case  (Wis.  Stats.  1898  sec.  3059). 

'[Title  as  in  trial  court.] 

WHEREAS  [recite  recovery  of  judgment  and  the  particular 
thing  required  by  it  to  he  done  or  refrained  from,  as  suggested 
hy  Form  2360  and  follow  with  the  undertaking  for  costs  and 
damages  as  in  said  form,  and  conclude]  :  and  do  also  further  un- 
dertake in  the  sum  of  ........  dollars  [being  the  amount  fixed 

by  Hon.  J. . . .  K. . . .  ,  judge  of  said  court]  that  the  appellant 

will  pay  all  damages  which  the  opposite  party  may  have  sus- 
tained by  the  doing  [or,  not  doing]  of  [here  state  the  particular 
net]   and  that   [insert  such  other  requirement  as  the  court  or 
judge  has  ordered] . 

N....    0.... 

0....    P.... 

[Add  acknowledgment,  if  necessary,  and  justification  of  sure- 
ties, as  in  Form  2360.] 

2367.  Order  fixing  conditions  and  terms  of  undertaking  on  ap- 

peal from  an  intermediate  order  (Wisconsin,  North 
Dakota  and  South  Dakota). 

[Title  as  in  trial  court.] 
An  order  having  been  made  and  entered  in  this  action  on  the 

....  day  of ,  19. .  ,  to  the  effect  that  [state  terms  of  or- 
der], and  the  defendant  being  about  to  appeal  therefrom  and 
having  applied  to  me  upon  due  notice  to  fix  the  conditions  upon 
which  compliance  with  said  order  shall  be  delayed,  and  to  fix  the 
terms,  amount  and  effect  of  the  undertaking,  for  the  stay  of  the 
execution  of  such  order  until  the  determination  of  such  appeal, 
and  after  hearing  counsel  for  the  parties,  and  being  advised  in 
the  premises. 

On  motion  of  G- H ,  attorney  for  the  defendant, 
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IT  IS  ORDEEED,  that  the  execution  of  said  order  be  stayed 
until  the  determination  of  such  appeal,  upon  the  following  con- 
ditions, to-wit  [here  specify  conditions] . 

And  it  is  further  ordered,  that  the  said  defendant  on  such 
appeal  cause  to  be  executed  on  his  part  and  filed  an  undertaking, 

by  two  sufficient  sureties  in  the  sum  of dollars  to  the 

effect  that  [here  state  terms  of  the  undertaking  to  he  given]. 
[Date.]  J....  K....  , 

Judge. 

[When  the  order  appealed  from  is  made  by  the  court  or  the 
judge  in  the  presence  of  the  parties,  the  defeated  party  may 
orally  apply  for  the  fixing  of  the  conditions  and  the  same  may 
be  included  in  the  order  appealed  from,  and  the  undertaking 
should  follow  the  terms  of  the  order.] 

2368.  Undertaking  on  appeal  from  order  vacating  writ  of  at- 

tachment or  injunction   (Wisconsin,   North  Dakota 
and  South  Dakota) . 

[Title  as  in  trial  court.] 

WHEREAS,  an  order  was  made  in  this  action  on  the 

day  of ,  19. .  ,  vacating  [or,  modifying]  the  writ  of  at- 
tachment issued  in  this  action  [or,  denying,  dissolving  or  modi- 
fying an  injunction  herein]  from  which  order  the  plaintiff  has 
given  immediate  notice  of  appeal. 

NOW,  THEREFORE,  we,  N. . . .  0. . . .  and  0. . . .  P. . . .  , 

both  of  the  city  of ,  in county,  state  of , 

do  hereby  undertake,  in  the  sum  of dollars  [the  amount 

directed  by  Hon.  J K ,  presiding  judge  of  said  court],. 

that  if  the  said  order  appealed  from,  or  any  part  thereof,  be  af- 
firmed, the  appellant  will  pay  all  costs  and  damages  which  may 
be  awarded  against  him  on  the  appeal,  and  all  which  the  said 
defendant  may  sustain  by  reason  of  the  continuance  of  said  at- 
tachment [or,  the  granting  or  continuance  of  said  injunction]. 
[Date.] 

N....  0.... 
O....   P.... 

[Add  acknowledgment,  if  necessary,  and  justification  of  sure- 
ties, as  in  Form  2360.] 

2369.  Order  continuing  attachment  or  injunction  on  giving 

last  preceding  undertaking  (Wisconsin,  North  Dakota 
and  South  Dakota) . 

[Title  as  in  trial  court.] 

A  writ  of  attachment  against  the  property  of  the  defendant 
herein  [or,  an  injunctional  order  enjoining  and  restraining  the 
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defendant  frbm,  here  state  act  enjoined,  during  the  pendency  of 

this  actioti]  having  been  issued  on  the  ....  day  of ,  19-  •  » 

in  this  action,  and  the  same  having  been  vacated  [or,  modified] 

by  an  order  of  the  court  [or.  Son.  J K ,  the  presiding 

judge  of  said  court] ,  made  on  the day  of ,  19  •  •  >  and 

the  plaintiff  having  given  immediate  notice  of  appeal  from  such 
order,  and  caused  to  be  executed  on  his  part  and  filed  a  sufficient 

undertaking,  purshant  to  section of  the   [name  statutesi 

upon  such  appeal. 

On  motion  of  G. . . .  H. . . .  ,  plaintiff's  attorney, 
IT  IS  ORl)BEED,  that  the  said  attachment  [or,  said  injunc- 
tional  order]  be  continued,  until  the  decision  of  the  appeal,  un- 
less the  defendant  shall  at  any  time  pending  the  appeal,  give  an 
undertaking,  with  sufficient  surety,  in  the  sum  of dol- 
lars, to  abide  and  perform  any  final  judgment  that  shall  be  rend- 
ered in  favor  of  such  appellaht  in  this  action. 
[Date.]                                                             J....K...., 

Judge. 


'Iss. 
t.| 


2370.    Writ  of  error  in  civil  action   (Wis.  Stats.  1898  sec. 
3043).=' 

State  of  .... 
Supreme  Court. 

The  State  of ,  to  the  Judge  of  the Court  of  the 

County  of ,  in  said  State. 

GREETING:  Because,  in  the  record  and  proceedings,  and 
also  in  the  rendition  of  judgment,  in  a  suit  which  was  duly  tried 
in  the court  of county  aforesaid,  before  you,  be- 
tween A. . . .  B. . . .  ,  plaintiff,  and  C. . . .  D. . . .  ,  defendant,  in 
an  action  of  ejectment  [or,  otherwise  briefly  name  the  action], 
manifest  error  hath  intervened  to  the  great  damage  of  the  said 
C . . . .  D . . . .  as  by  his  complaint  we  are  informed ; 

And,  being  willing  that  the  error,  if  any  there  be,  should  in 
due  manner  be  corrected  and  full  and  speedy  justice  done  to  the 
parties  aforesaid, 

WB  DO  COMMAND  you,  that  if  judgment  be  thereupon  given, 
then  you  send  to  the  judges  of  the  supreme  court  of  the  state  of 
,  distinctly  and  openly,  under  your  seal,  with  all  con- 
venient dispatch,  a  transcript  of  the  record  and  proceedings  of 

2  In  Wisconsin  the  writ  of  error  capital  cases,  when  it  must  be  al- 
ls preserved  by  the  constitution  in  lowed  by  a  justice  of  the  supreme 
both  civil  and  criminal  cases.  It  court  on  notice  to  the  attorney 
Issues  as  of  course  in  civil  cases,  general.  Wis.  Stats.  1898  sees.  3043, 
and   in   criminal   cases   except  in  4724. 
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the  suit  aforesaid,  with  all  things  concerning  the  same,  and  this 
writ,  so  that  they  may  have  the  same  at  the  next  term  of  our  said 

supreme  court,  to  be  held  at ,  in  the  state  aforesaid,  on 

the  ....  day  of ,  19  •  ■  ,  that  the  record  and  proceedings 

aforesaid,  being  inspected,  we  may  cause  to  be  further  done,  for 
correcting  that  error,  what  of  right,  and  according  to  law  and 
the  rules  of  our  said  court,  ought  to  be  done. 

"Witness,  the  Hon.  J. ...  K. ... ,  chief 
justice  of  the  supreme  court  of  the 

state   of    ,   at    ,  this 

[SEAL  OF  COXJET.]         ....  day  of ,  19. . 

Attest : 

Xb....    0...«, 

Clerk. 

2371.    Bond  for  costs  and  damag^es  on  writ  of  error  in  civil  ac 
tion  (Wis.  Stats.  1898  sec.  3044). 

KNOW  ALL' MEN  by  these  presents,  that  we,  C D , 

principal,  and  N 0 and  0. . . .  P. . . .  ,  sureties,  aU  of 

,  in  the  county  of ,  and  state  of  Wisconsin,  are 

held  and  firmly  bound  to  A B of ,  in  the  sum  of 

two  hundred  and  fifty  dollars,  lawful  money  of  the  United  States, 
to  be  paid  to  the  said  A. . . .  B his  heirs,  executors,  adminis- 
trators, or  assigns,  for  which  payment  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors  and  administrators  jointly 
and  severally  firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  this day  of ,  19 . . 

Whereas,  the  above  bounden  C D has  sued  a  writ  of 

error  out  of  the  supreme  court  of  the  state  of  Wisconsin,  directed 

to  the  judge  of  the  circuit  court  for county,  commanding 

that  a  transcript  of  the  record  in  a  certain  action  of  [name  it] 
between  A. . . .  B. . . .  and  C. . . .  D. . . .  in  said  circuit  court, 

wherein  judgment  was  rendered  against  said  0. . . .  D on  the 

....  day  of ,  19. .  ,  be  sent  to  said  supreme  court, 

NOW,  THE  CONDITION  hereof  is  such  that  if  the  said  C. . . . 

D shall  well  and  truly  pay  all  costs,  and  damages  which  may 

be  awarded  against  him  on  said  writ  of  error,  then  this  obligation 
shall  be  void;  otherwise  of  force. 

C...  D....     [Seal.] 

Sealed  and  delivered  in  N 0 [Seal.] 

presence  of  0 P [Seal.] 

[two  witnesses] 
[Venue.] 

N 0 and  0 P ,  being  first  duly  sworn,  each 

for  himself  says  that  he  is  one  of  the  subscribers  to  the  foregoing 
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bond ;  that  he  is  a  resident  of  the  state  of  "Wisconsin  and  is  worth 

the  sum  of dollars,  over  and  above  all  his  debts  and 

liabilities,  in  property  within  the  state  of  Wisconsin,  not  by  law 
exempt  from  execution. 

0....  P.... 
[Jurat]  N 0 

2372.  Supersedeas  bond  on  writ  of  error  in  civil  action  (Wis. 

Stats.  1898  sec.  3045). 

[Proceed  as  in  last  preceding  form  to  the  condition,  making 
the  petialty  double  the  amount  of  the  judgment  and  continue] : 

NOW  THE  CONDITION  hereof  is  such  that  if  the  said  C. . . . 

D shall  prosecute  his  action  to  effect  and  well  and  truly 

pay  all  costs  and  damages  which  may  be  awarded  against  him 
therein,  and,  in  case  the  judgment  of  the  court  below  is  affirmed, 
will  pay  the  amount  thereof  with  costs,  then  this  obligation,  etc. 
[conclude  as  in  last  preceding  form,  and  add  justification  of  sure- 
ties] . 

2373.  Supersedeas  bond  on  appeal  (lovra  Code  sec.  4128). 

[Proceed  as  in  Form  2371  to  the  words  "Whereas  the  above 
bounden,  etc.,"  and  continue] : 

Whereas,  the  above  bounden  C D has  appealed  from 

the  judgment  of  the  district  court  of  the  state  of  Iowa,  in  and 

for county,  rendered  on  the  ....  day  of ,  19 . .  , 

in  an  action  then  pending  in  said  court  wherein  said  A. . . .  B 

was  plaintiff  and  the  said  C D was  defendant  [if  the 

appeal  be  from  an  order,  name  and  identify  it] . 

NOW  THE  CONDITION  hereof  is  such  if  the  said  appellant 
shall  pay  to  the  said  appellee  aU  costs  and  damages  that  shall  be 
adjudged  against  said  appellant  on  said  appeal,  and  shaU  also 
satisfy  and  perform  the  said  judgment  [or  order]  appealed  from, 
in  case  it  shall  be  affirmed,  and  any  judgment  or  order  which  the 
supreme  court  may  render  or  order  to  be  rendered  by  the  said 
district  court,  and  all  rents,  or  damages  to  the  property  during 
the  pendency  of  the  appeal  out  of  the  possession  of  which  the  ap- 
pellee is  kept  by  reason  of  the  appeal,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  f uU  force  and  virtue. 

Dated  this day  of ,  19 . . 

C...  D.... 
N....  O.... 
0....  P.... 

[Add  justification  of  sureties  and  approval  by  clerk  of  trial 
court.] 


Forms  2374-2376.]  1466  [Chapter  CLVII. 

2374.     Order  staying  proceedings  (Iowa  Code  sec.  4128). 

The  State  of  Iowa  to  [name  appellee  and  all  others  who  are  to  be 
notified] . 

Whereas,  C. . . .  D has  appealed  from  the  judgment  [or 

order]  of  the  district  court  of county,  Iowa,  rendered  on 

the day  of ,  19 . .  ,  in  an  action  then  pending  wherein 

A. . . .  B. . . .  was  plaintiff  and  C. . . .  D. . . .  was  defendant;  and 
whereas  the  said  C . . . .  D . . . .  has  filed  in  my  office  this  day  a 
supersedeas  bond  in  said  cause  with  sureties  approved  by  me. 

NOW,  THBEEFORB,  you  are  hereby  commanded  and  re- 
quired to  stay  any  and  all  proceedings  in  said  cause  under  such 
judgment  [or  order]  or  so  much  thereof  as  is  superseded  thereby 
from  and  after  the  date  hereof,  and  until  said  appeal  is  finally 
disposed  of  and  determined. 

Witness  R . . . .  S . . . .  ,  clerk  of  said  court,  with  the  seal  thereof 

hereto  affixed,  this day  of 19 . . 

E....   S....  ,  Clerk, 
[SEAL  OF  COUET.]  District  Court '. County. 

2375.  Countermand  of  execution  on  filing  supersedeas  bond 

(Iowa  Code  sec.  4130). 

The  State  of  Iowa  to  L M Sheriff  of County, 

Iowa. 

Whereas,  C . . . .  D . . . .  has  appealed  from  the  judgment  of  the 
district  court  in  and  for  ......  county,  Iowa,  rendered  on  the 

....  day  of ,  19 . .  ,  in  an  action  then  pending  in  said 

court  wherein  A. . . .  B. . . .  was  plaintiff  and  C D. . . .  was 

defendant ;  and  whereas,  on  the day  of ,  19 . .  ,  and 

after  the  delivery  to  you  of  the  execution  issued  on  said  judg- 
ment, the  said  C . . . .  D . . . .  filed  in  my  office  a  supersedeas  bond  • 
in  said  cause  with  sureties  approved  by  me., 

NOW  you  are  hereby  notified  that  said  execution  is  hereby 
recalled,  and  you  are  commanded  to  forthwith  return  the  same 
and  take  no  further  proceedings  thereunder. 

Witness,  etc.  [as  in  last  form] . 

2376.  Supersedeas  bond   on  petition  in  error    (Cobb.   Ann. 

Stats.  Nebr.  sec.  1597). 

[Title  as  in  trial  court.] 

Whereas,  on  the  ....  day  of ,  19 . .  ,  the  above  named 

C . . . .  D . . . .  filed  in  the  supreme  court  a  transcript  and  petition 
in  error  to  obtain  the  reversal  of  a  judgment  rendered  in  the 

district  court  of county,  on  the  ....  day  of ,  19 .  .  , 

in  favor  of  A . . . .  B . . . .  and  against  the  said  C . . . .  D . . . . 
for  the  sum  of dollars  damages  besides  costs  [or  other- 
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wise  describe  nature  of  judgment  rendered  according  to  the 
fact]; 

NOW,  THEREFORE,  we,  C...  D....,  as  principal,  and 

N 0 . . . .  and  0 . . . .  P ,  as  sureties  do  hereby  undertake 

to  said  A B in  the  sum  of dollars  [doulle  the 

amount  of  the  judgment]  that  the  said  C D will  pay 

the  amount  of  the  said  judgment,  interest  and  eosts  in  case  the 
said  judgment  shall  be  affirmed  in  whole  or  in  part  in  said  su- 
preme court  [or  insert  the  appropriate  condition  as  prescribed  by 
sec.  1597  Cobb.  Ann.  Stats.  Nebr.] 

[Date.]  C....D.... 

N....  0.... 
0....  P.... 
I  hereby  approve  of  the  execution  of  the  above  undertaking 

and  the  siifficiency  of  the  sureties  thereon,  this   day  of 

,19.. 

R....  S...., 
Clerk  of  the  District  Court. 

2377.    Supersedeas  bond  on  appeal  in  equity  (Cobb.  Ann.  Stats. 
Nebr.  sec.  1704). 

[Proceed  as  in  form  2371  to  the  words  "Whereas  the  above 
bounden,  etc.,"  and  continue]  : 

THE    CONDITION   of  the  above   obligation  is   such,   that 

whereas,  the  said  A B did,  on  the day  of , 

19 . .  ,  in  the court  of county,  in  the  state  afore- 
said, recover  a  judgment  [or  decree]  against  the  above  bounden 

C D for  the  sum  of dollars  damages,  beside 

costs  of  suit  [or  otherwise  briefly  state  relief] ;  from  which  said 

judgment  [or  decree]  the  said  C D has  taken  an  appeal 

to  the  supreme  court  of  said  state. 

Now,  therefore,  if  the  said  C. . . .  D. . . .  shall  prosecute  said 
appeal  without  delay  and  pay  all  condemnation  money  and  costs 
which  may  be  found  against  him  on  the  final  determination  of 
the  cause  in  said  supreme  court  [or  insert  other  appropriate  con- 
ditions according  to  the  nature  of  the  case  as  the  same  are  con- 
tained in  sec.  1704  Cobb.  Ann.  Stats.  Nebr.]  then  the  above  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

C...  D....     [Seal.] 
N....  0....     [Seal.] 
0....  P....     [Seal.] 
[Approval  by  clerk  as  in  last  form.] 


CHAPTER  CLVIII. 

HABEAS  CORPUS  PEOCEEDINGS. 


2378.  Petition  for  writ  of  habeas 

corpus. 

2379.  The   same,    when   made   by 

third  person  on  behalf  of 
the  prisoner. 

2380.  Writ  of  habeas  eofpus,  stat- 

utory form  (Wisconsin 
and  Minnesota). 

2381.  Bond  to  be  given  when  re- 

quired by  officer  before 
service  of  writiis  complete 
(Wisconsin). 

2382.  Petition     where     petitioner 

may  be  carried  out  of 
state  or  suffer  irrepara- 
ble injury  before  writ  can 
issue  (Wisconsin  and 
North  Dakota). 
'2383.  Warrant  on  foregoing  peti- 
tion. 

2384.  Notice  to  county  attorney  of 

Issuance  of  writ  (Iowa). 

2385.  Preliminary   writ,    issued 

when  irreparable  injury 
would  be  suffered  before 
relief  by  habeas  corpus. 

2386.  Return  denying  Custody. 


2387.  Return  to  writ,  alleging  cus- 

tody under  process. 

2388.  Notice,   to   party   interested, 

of  time  and  place  of  re- 
turn of  writ  (Wisconsin 
and  North  Dakota). 

2389.  Notice   to  district  attorney, 

where  the  party  is  de- 
tained on  a  criminal  ac- 
cusation. 

2390.  Traverse  of  return  to  writ. 

2391.  Order  of  discharge  from  im- 

prisonment. 

2392.  Order  remanding  prisoner. 

2393.  Order   that  prisoner  be  ad- 

mitted to  bail. 

2394.  Recognizance  or   bail   bond. 

2395.  Attachment  for  disobedience 

to  writ  of  habeas  corpus. 

2396.  Commitment     for     disobedi- 

ence to  writ. 
2396a.  Further    precept    to    bring 
up  the  person  confined. 

2397.  Aflidavit  for  writ  of  habeas 

corpus  ad  testificandum. 

2398.  Writ   of   habeas    corpus   ad 

testificandum. 


The  ancient  eonunon-law  writ  of  habeas  corpus  by  means  of 
which  every  imprisoned  person  has  the  right  to  have  the  cause 
of  his  imprisonment  judicially  examined  when  he  claims  it  to  be 
illegal  and  to  be  freed  from  such  imprisonment  when  it  is  found 
to  be  illegal,  is  preserved  in  all  of  the  states,  with  some  differences 
in  procedure.  Wis.  Stats.  1898  chap.  147;  Minn.  Rev.  Laws 
1905  sees.  4573-4602 ;  N.  Dak.  Rev.  Codes  sees.  8648-8688 ;  Iowa 
■Code  sees.  4417^459;  S.Dak.  Rev.  Codes  C.  P.  sees.  771-780; 
Cobb.  Ann.  Stats.  Nebr.  sees.  2487-2510.  The  proceeding  is  al- 
ways commenced  by  sworn  petition  by  or  on  behalf  of  the  im- 
prisoned person  addressed  to  a  court  of  competent  jurisdiction, 
or  a  judge  thereof,  on  which  a  writ  issues  directing  the  person 
who  has  the  prisoner  in  custody  to  bring  him  before  the  court 
■or  judge  in  order  that  the  cause  of  detention  may  be  inquired 
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into ;  return  is  made  to  the  writ  and  issue,  either  of  fact  or  law, 
taken  upon  the  return  and  tried,  and  the  result,  is  either  that  the 
prisoner  is  .discharged  or  remanded  to  custody,  as  his  imprison- 
ment is  found  to  be  either  illegal  or  legal. 

2378.    Petition  for  writ  of  habeas  corpus.^ 

To  the Court  of County,  State  of [or  To 

Hon.  J. . . .  K. . . .    Judge,  etc.,  give  official  title]. 

THE  PETITION  of  A. . . .  B. . . .  of  the  city  of in 

the  county  of and  state  of respectfully  shows  that 

he  is  imprisoned  and  restrained  of  his  liberty  by  L M at. 

[name  place  of  confinement]  in  said  county.  That  said  A.... 
B is  not  committed  or  detained  by  virtue  of  the  final  judg- 
ment or  order  of  any  competent  tribunal  of  civil  or  criminal 
jurisdiction,  or  by  virtue  of  an  execution  issued  upon  such  judg- 
ment or  order.  That  the  cause  or  pretense  of  such  confinement. 
or  restraint,  according  to  the  knowledge  and  belief  of  the  peti- 
tioner, is  [here  state  the  cause,  and  if  it  he  any  judicial  process- 
or warrant,  name  the  alleged  offense  and  attach  a  copy  of  the 
process  or  warrant  saying,  a  copy  whereof  is  hereto  annexed 
marked  Exhibit  A,  or  if  a  copy  could  not  be  obtained  say,  that 
by  reason  of  petitioner  being  removed  or  concealed  before  this, 
application  a  demand  for  a  copy  of  said  process  or  warrant  could 
not  be  made,  or  that  a  demand  for  a  copy  of  said  warrant  or 
process  was  made  by  your  petitioner  of  the  said  L. . . .  M. . . .  be- 
fore this  application  and  the  legal  fees  therefor  tendered  to  said 
L. . . .  M ,  and  that  such  copy  was  refused] . 

[If  the  cause  of  confinement  be  vmknown  insert  instead  of  the 
foregoing]  :  That  your  petitioner  is  utterly  ignorant  of  the  cause 
or  pretense  of  such  confinement  or  restraint  and  is  unable  to  as- 
certain the  same. 

That  the  confinement  of  your  petitioner  is  illegal  in  this  [hert 
state  particularly  in  what  respect  the  confinement  is  illegal]. 

[If  application  is  made  in  another  county  from  that  where  pe- 
titioner is  detained,  add]  :  That  there  is  no  officer  in  the  said 

county  authorized  to  grant  said  writ    [except  R. . . . 

S. ,  Judge,  etc.,  and  that  he  is  now  absent  from  said  county 

1  This  general  form  may  safely  knowledge  and  belief  of  the  appli- 
be  followed  in  Wisconsin,  Minne-  cant,  and  if  application  has  al- 
Gota,  North  Dakota,  South  Da-  ready  been  made  to  any  other 
kota  and  Nebraska.  In  Iowa  the  court  or  judge  and  refused,  the 
petition  must  also  allege  that  the  fact  must  be  stated  and  a  copy  of 
legality  of  the  imprisonment  has  the  former  petition  attached  with 
not  been  already  adjudged  upon  the  reasons  for  such  refusal,  or 
any  prior  proceeding  of  the  same  satisfactory  reasons  given  for  fail- 
character,    to    the    best    of    the  ure  to  do  so.     Iowa  Code  sec.  4417.- 
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or  has  refused  to  grant  said  writ  or  is  incapable  of  acting  on  ac- 
count of  illness] . 

TOUR  PETITIONER  therefore  prays  that  a  writ  of  habeas 
corpus  may  issue,  directed  to  the  said  L. . . .  M. . . .  command- 
ing him  that  he  have  the  body  of  the  said  A. . . .  B. . . .  by  him 
imprisoned  and  detained,  together  with  the  time  and  cause  of 
such  imprisonment  and  detention,  before  the  said  court  [or  offi- 
cer, naming  him]  to  do  and  receive  what  shall  then  and  there  be 

considered  concerning  the  said  A B. . . ,  in  pursuance  of  the 

statute  in  such  case  provided. 

Dated  this  ....  day  of ,  19 . . 

[Venue.] 

A. . . .  B. . . .  ,  the  petitioner  named  in  the  foregoing  petition, 
being  duly  sworn,  says  that  he  has  read  the  said  petition,  and 
knows  the  contents  thereof,  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  those  matters  therein  stated  upon  his 
information  and  belief,  and  as  to  those  matters  that  he  believes 
it  to  be  true. 

A....  B.... 
[Jurai.] 

2379.  The  same,  when  made  by  third  person  on  behalf  of  the 

prisoner. 

[Address  as  in  preceding  form.] 

THE  PETITION  of  C...   D....   of  the  city  of   , 

county  of  ......  and  state  of ,  who  makes  and  verifies 

this  petition  on  behalf  of  A B of ,  in  said  county, 

respectfully  shows  that  said  A....   B is  imprisoned,  etc. 

[proceed  as  in  last  preceding  form,  substituting  the  name  of  the 
person  imprisoned  in  place  of  the  words  "your  petitioner"  wher- 
ever necessary] . 

2380.  Writ  of  habeas  corpus,   statutory  form   (Wis.   Stats. 

1898  sec.  3413;  Minn.  Rev.  Laws  1905  gee.  4577).=' 

In  the  name  of  the  State  of  Wisconsin,  to  the  Sheriff  of 

County,  Wisconsin  [or  h. . . .  M. . . .  ,  the  person  detaining 

the  petitioner] . 

GREETING:    Tou  are  hereby  coimnanded  to  have  the  body 

of  A. . . .  B. . . .  ,  by  you  imprisoned  and  detained,  as  it  is  said, 

together  with  the  time  and.  cause  of  such  imprisonment  and  de- 

2  The  statutes  of  Iowa  and  North  writ  issues   to  any   person   other 

Dakota    provide    forms    of    writ  than  an  ofBcer.     Cobb.  Ann.  Stats, 

somewhat  different  from  this  form.  Nebr.  sec.  2501.     Where  no  special 

Iowa  Code  sec.  4423 ;  N.  Dak.  Rev.  form  is  provided  the  form  given  In 

Codes   8653.     In   Nebraska  a  spe-  the  text  may  be  used, 
cial  formi  is  provided  where  the 
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tention,  by  whatever  name  the  said  A B shall  be  called 

or  charged,  before  J K ,  judge  of  the  circuit  court  of 

county  [or  county  court,  or  court  commissioner  in  and 

for county]   at  [name  place]  on  [name  day  and  hour] 

[or  immediately  after  the  receipt  of  this  writ] ,  to  do  and  receive 
what  shall  then  and  there  be  considered  concerning  the  said 

A B. . . .     And  have  you  then  and  there  this  writ. 

WITNESS  the  Hon.  J. . . .  K. . . .  ,  Judge, 

[SEAL.]  etc.,  on  the day  of ,  19. . 

R....  S....,  Clerk. 
[Alloivance  indorsed  thereon] :  The  within  writ  allowed  by  me 

this  ....  day  of ,  19 . .  [and  the  charges  for  bringing  up 

such  prisoner  amounting  to dollars  are  hereby  required 

to  be  paid  by  the  petitioner,  on  whose  application  this  writ  is 
issued] .  J K ,  Judge,  etc. 

2381.    Bond  to  be  given  when  required  by  oflScer  before  serv- 
ice of  writ  is  complete  (Wis.  Stats.  1S9S  sec.  3418). 

KNOW  ALL  MEN  by  these  presents,  that  I,  E F , 

farmer,  of  the  town  of ,  in  the  county  of ,  am  held 

and  firmly  bound  unto  L M sheriff  of  said  county,  in 

the  penal  sum  of [double  the  amount  of  the  sum  for 

which  the  prisoner  is  detained,  if  detained  for  any  specific  sum, 
and  if  not,  then  for  one  thousand]  dollars,  to  be  paid  to  the  said 

L M ,  or  to  his  attorney,  executors,  administrators,  or 

assigns,  for  which  payment,  well  and  truly  to  be  made,  I  bind 
myself,  my  heirs,  executors,  and  administrators,  firmly  by  these 
presents. 

Sealed  with  my  seal,  and  dated  the day  of ,  19 . . 

Whereas,  A B is  now  confined  as  a  prisoner  in  the 

custody  of  the  said  L M ,  sheriff,  as  aforesaid,  and  a 

writ  of  habeas  corpus  has  been  issued  by  J K ,  Esq., 

Judge,  etc.  [give  title],  to  inquire  into  the  cause  of  his  detention, 
directed  to  the  said  sheriff. 
NOW,  THEREFORE,  the  condition  of  this  obligation  is  such, 

that  if  the  said  E F shall  pay  to  the  said  sheriff  the 

charges  for  carrying  back  the  said  A. . . .  B ,  if  he  shall  be 

remanded  on  the  said  habeas  corpus,  and  if  the  said  A. . . .  B 

shaU  not  escape  by  the  way,  either  in  going  to,  or  returning  from, 

the  court  house  in  the  village  of [or,  the  office  of  said 

judge,  or  other  place  where  the  prisoner  is  required  to  he  taken], 
then  this  obligation  to  be  void,  otherwise  to  remain  in  fuU  force 
and  virtue.  E....  F.... 

Sealed  and  delivered  in  presence 
of  [two  witnesses.] 
[Justification  as  in  Form  191.] 
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2382.  Petition  where  petitioner  may  be  carried  out  of  state 

or  suffer  irreparable  injury  before  writ  can  issue 
(Wis.  Stats.  1898  sees.  3438,  3439;  N.  Dak.  Bev.  Codes 
sec.  8674). 

[Add  to  Form  2378  statement  of  facts  justifying  apprehension 
that  prisoner  will  be  carried  out  of  state  or  suffer  irreparable  in- 
jury, e.  g.]: 

And  your  petitioner  further  shows,  that  the  said  L. . . .  M , 

in  whose  custody  the  said  A. . . .  B is,  has  threatened  to  carry 

the  said  A B. . . .  out  of  this  state,  and  has  told  several  per- 
sons, publicly,  that  such  was  his  intention.  That  your  petitioner 
had  a  conversation  with  said  L. . . .  M. . . .  this  morning,  in  which 
he  informed  your  petitioner  that  he  should  leave  immediately 

with  said  A. . . .  B for  the  state  of ,  and  that  neither 

your  petitioner  nor  any  other  person,  had  power  to  prevent  him 
from  doing  so,  and  your  petitioner  fears  that  he  [or,  name  pris- 

soner]  will  be  carried  out  of  the  state  by  said  L. . . .  M [or, 

win  suffer  some  irreparable  injury]  before  he  can  be  relieved  by 
proceeding  by  habeas  corpus. 

WHEEEFORB  your  petitioner  prays  that  a  warrant  be  issued 
to  take  your  petitioner  [or,  said  prisoner],  [and  to  arrest  said 

L. . . .  M ]  and  forthwith  to  bring  him  [or,  them]  before  this 

court  [or,  before  you] ,  to  be  dealt  with  according  to  law. 

ifL*  •  •   a      JD  ■   ■  •   • 

[Verification.] 

[Add  coroborating  affida/vits,  if  possible.] 

2383.  Warrant  on  foregoing  petition. 

The  State  of to  S F ,  sheriff  of  the  county  of 

[or,  to  any  constable  of  the  count)/  of ,  or  any  < 

other  person] . 

Whereas,  A B has  applied  to  me  [or,  to  the  court]  for 

a  warrant  to  take  A B. . . .  ,  alleged  to  be  illegally  confined 

by  [or,  in  the  custody  of]  L M 

And,  whereas,  it  appears  from  the  proofs  before  me  on  such 
application,  that,  etc.  [reciting  the  facts] . 

And,  whereas,  it  satisfactorily  appears  to  me  [or,  to  the  court] 
that  the  said  A B. . . .  is  held  in  illegal  confinement  or  cus- 
tody by  the  said  L M ,  and  that  there  is  good  reason  to 

believe  that  he  wUl  be  carried  out  of  the  state  [or,  that  he  will 
suffer  some  irreparable  injury]  before  he  can  be  relieved  by  the 
issuing  of  a  habeas  corpus, 

NOW,  THEREFORE,  you  are  authorized  and  commanded, 

forthwith  to  arrest  the  said  L M. . . .  ,  and  to  take  the  body 

of  the  said  A B ,  and  to  bring  them  immediately  before 
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me  at  my  office  [or,  before  this  court,  at  the  court  house]  in  the 

city  of ,  in  said  county,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  at , 

in  said  county,  this day  of 

[SEAL.]  19.. 

J. ; . .  K. . . .  ,  Judge,  etc. 

2384.  Notice  to  county  attorney  of  issuance  of  writ  (Iowa 

Code  sec  4427). 

To  N. . . .  0. . . .  ,  county  attorney  of county,  Iowa : 

You  are  hereby  notified  that  a  writ  of  habeas  corpus  has  been 

issued  by  the  undersigned  [or  by  the court  of 

county]  to  inquire  into  the  cause  of  the  imprisonment  of  A, . . . 
B. . . .  ,  now  confined,  as  it  is  alleged,  by  L. .  .  .M. . . .  in  [name 
place  of  confinement] ;  thaj  said  writ  is  made  returnable  before 

me  [or  said  court] ,  at  [name  place] ,  in ,  on  the  ....  day 

of ,  19. .  ,  at  . . . .  o'clock  in  the noon  of  said  day, 

when  and  where  you  can  attend  if  you  think  proper. 
Dated  this  ....  day  of  .......  19 . . 

J. . . .  K ,  Judge,  etc. 

2385.  PrelimiQary  writ,  issued  when  irreparable  injury  would 

be  suffered  before  relief  l^y  habeas  corpus  (Iowa  Code 
sees.  4437,  4438). 

The  State  of  Iowa  to  the  sheriflf  of county  [or  such  other 

person  as  is  named  by  the  court] . 

GREETING :    Whereas,  A B has  applied  to  me  for  a 

writ  of  habeas  corpus  to  inquire  into  the  detention  of  A 

B. . . .  ,  alleged  to  be  illegally  restrained  of  his  liberty  by  L 

M at  [name  place  of  confinement] . 

And  whereas,  it  satisfactorily  appears  to  me  that  the  said 
A. . . .  B will  suffer  irreparable  injury  before  he  can  be  re- 
lieved by  issuing  the  ordinary  writ  of  habeas  coitus.  You  are, 
therefore,  hereby  commanded  that  you  forthwith  take  the  said 

A B . . . .  and  bring  him  before  me  to  be  dealt  with  according 

to  law. 

[If  it  satisfactorily  appears  that  the  person  detaining  the  pris- 
oner has  committed  a  crime  in  connection  with  the  illegal  deten- 
tion add] :  And  whereas  it  further  satisfactorily  appears  to  me 
that  the  said  L. . . .  M. . . .  has  committed  the  crime  of  [name 
the  offense]  in  connection  with  the  iUegal  detention  of  the  said 

A.. . . .  B ,  you  are,  therefore,  hereby  commanded  forthwith 

to  arrest  the  said  L M and  bring  him  before  me  to  be 

dealt  with  according  to  law,  and  have  you  then  and  there  this 
writ  wdlii  a  return  hereon  of  your  doings  in  the  premises. 

Witness  my  hand  this  ....  day  of ,  19 . . 

93  J K ,  Judge,  etc^ 
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2386.  Return  to  writ,  denying  custody. 

[Venue.] 

The  return  of  L. . . .  M. . . .  ,  sheriff  of  the  county  of , 

to  the  writ  of  habeas  corpus  hereto  annexed. 

In  obedience  to  the  writ  of  habeas  corpus  hereto  annexed,  I 
do  hereby  certify  and  return  to  the court  [or  officer  al- 
lowing the  writ],  *  that  neither  at  the  time  of  the  allowance 
of  the  said  writ,  nor  at  any  time  since,  was  the  said  A. ...  B . . ; .  , 
therein  mentioned,  by  whatever  name  he  may  be  called,  in  my 
custody,  possession,  or  power,  or  restrained  by  me  of  his  liberty ; 
wherefore  I  cannot  have  his  body  before  you  as  by  the  said  writ 
I  am  commanded. 

L. . . .  M. . . .  ,  Sheriff,  etc. 

[If  the  person  making  the  return  is  not  a  sworn  public  officer, 
add  verification.] 

2387.  Return  to  writ,  alleging  custody  under  process. 

[As  in  last  preceding  form  to  the  *,  continuing] :  that  before 
the  coming  to  me  of  the  within  writ,  the  said  A . . . .  B . . . .  was 
committed  to  my  custody  [or,  was  arrested  by  me],  and  is  de- 
tained by  virtue  of  an  order  of  arrest  [or  otherwise  designate  the 
warrant  according  to  the  fact] ,  to  nje  directed,  a  copy  of  which 
annexed  I  transmit  to  you.  Nevertheless,  I  have  the  body  of 
said  A B. . . .  before  you  at  the  day  and  place  within  men- 
tioned, as  I  am  within  commanded. 
[Bate.]  L M ,  Sheriff,  etc. 

2388.  Notice,  to  party  interested,  of  time  and  place  of  return 

of  writ  (Wis.  Stats.  1898  sec.  3432;  N.  Dak.  Rev. 
Codes  sec.  8669). 

STATE  OF 

Court County. 


The  state  of on  the 

relation  of  A B , 

Plaintiff, 
vs. 
L....  M...., 

Defendant. 


[Or  if  before  a  judge 
omit  name  of  court  and 

say,   Before    Hon.    J 

K. . . .  ,  Judge,  etc.] 


TAKE  NOTICE,  that  a  writ  of  habeas  corpus  has  been  issued 
by  [designating  the  court,  or  officer]  to  inquire  into  the  cause 
of  the  imprisonment  or  restraint  of  A. . . .  B . . . .  ,  now  confined 

[in  the  jail  of  county,  *  under  process]   in  which  you 

have,  or  claim  [or,  the  said  G. . . .  H. . . .  has  or  claims]  some 
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interest;  *  and  that  the  said  writ  is  made  returnable  before  the 
said  court  [or,  officer],  at  the  court  house  [or,  at  his  office]  in 

,  on  the day  of instant,  at o'clock  in  the 

noon  [and  that  the  application  will  be  heard  upon  the  writ 

and  return  thereto  before  said  court, — or,  officer, — at  the  court 

house — or,  at  his  office — ^in ,  on  the day  of , 

19 . .  ,  at o'clock  in  the  . . ,  .noon] . 

[Date.]  G. . . .  ^ 

Attorney  for  Eelator. 
[Address  to  the  party  in 
interest,  or  to  his  attor- 
ney if  he  have  one.] 

2389.  Notice  to  district  attorney,  where  the  party  is  detained 

on  a  criminal  accusation. 

[As  in  preceding  form,  substituting  for  the  words  between  the 
**,  the  words  "under  a  criminal  accusation,  to-wit,  of "] 

2390.  Traverse  of  return  to  writ. 
[Title  as  in  Form  2388.] 

A....   B ,  by  this  his  answer  to  the  return  of  L.... 

M ,  sheriff  of  the  county  of ,  denies  [or,  alleges], 

etc.  [here  set  forth  matter  in  answer  to  the  return] . 

[Add  verification.]  A. . . .  B . . . . 

2391.  Order  of  discharge  from  imprisonment. 

[Title  as  in  Form  2388.] 

It  appearing  on  the  return  of  the  writ  of  habeas  corpus  allowed 

by  me  [or,  by  this  court],  that  A B *  is  illegally  impris- 

soned  [or,  detained]  by  you  [here  may  be  stated  in  the  words  of 
the  statute  the  class  of  cases  in  which  a  discharge  is  allowed] ; 
You  are,  therefore  hereby  commanded  [or,  I  do  therefore  com- 
mand you]  forthwith  to  discharge  him  from  your  custody. 

Witness  Hon.  J. . . .  K ,  judge  of  said  court,  this  ....  day 

of ,19.. 

[Signature  of  clerk,  or,  if  the  proceed- 
[SEAL.]  ing  be  before  a  judge  out  of  court,  signa- 

ture of  judge.] 
[Address  to  sheriff  or  other 
officer  having  custody  of 
the  prisoner.] 

2392.    Order  remanding  prisoner. 

[As  in  preceding  form  to  the  *,  continuing] :  is  legally  de- 
tained in  custody,  by  virtue  of  an  execution  issued  upon  a  final 
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judgment  rendered  in  the cotirt  in  favor  of  A. . . .  G. . . . 

as  plaintiff,  against  the  said  A....  B....,as  defendant  [or,  by 

virtue  of  a  commitment  for  a  contempt  issued  by  the  

coiirt,  in  which  commitment  the  said  contempt  is  specially  and 
plainly  charged,  the  said  court  having  authority  to  commit  for 
the  contempt,  so  charged,  or  otherwise,  according  to  the  statute] . 

ORDEEED,  that  the  said  A B be,  and  he  is  hereby, 

remanded  to  his  former  imprisonment  under  the  execution  [or,. 
commitment  aforesaid] . 

Witness,  etc.  [conclude  as  in  last  preceding  form] . 

2393.  Order  that  prisoner  be  admitted  to  bail  (Wis.  Stats.. 

1898  sec.  3429;  Minn.  Rev.  Laws  1905  sec.  4588;  N. 
Dak.  Rev.  Codes  sec.  8664;  S.  Dak.  Rev.  Code  C.  P. 
sees.  773,  774;  Iowa  Code  sec.  4453;  Cobb.  Ann.  Stats.. 
Nebr.  sec.  2491). 

[Title  as  in  Form  2388.] 

[Proceed  as  in  Form  2391  to  the  *  and  continue] :  is  detained 

in  the  custody  of  the  sheriff  of  the  county  of ,  under  a 

commitment  in  which  the  said  A . . . .  B . . . .  is  charged  with  the- 
offense  of  [grand  larceny]  ;  and  that  the  said  A B is  en- 
titled to  bail :  It  is,  therefore, 

ORDERED,  that  the  said  A B be  held  to  bail  for  his 

appearance  at  the  next  court  of ,  to  be  held  in  and  for  the 

county  of *,  in  the  sum  of dollars. 

And  it  is  further  ordered,  that  upon  such  bail  being  forthwith 
entered  into,  in  conformity  to  this  order  and  the  provisions  of 

law,  that  the  said  A. . . .  B be  discharged,  and  in  default  of 

such  bail  that  he  be  remanded  to  the  custody  of  said  sheriff. 

Witness,  etc.  [conclude  as  in  Form  2391]. 

2394.  Recogfnizance  or  bail  bond. 

[Title.] 
[Venue.] 

Be  it  remembered,  that,  on  the  ....  day  of ,  19 . .  ^ 

A . . . .  B . . . .  ,  of  ,  in  said  county,  and  E F y 

farmer,  and  G. . . .  H ,  merchant,  of  the  same  place,  per- 
sonally appeared  before  [naming  officer]  and  severally  and  re- 
spectively acknowledged  themselves  to  be  indebted  to  the  state 

of in  the  sum  of dollars,  to  be  levied  of  their 

respective  goods  and  chattels,  lands  and  tenements,  to  the  use 
of  the  said  people,  if  default  shall  be  made  in  the  condition  fol- 
lowing : 

Whereas,  the  above  named  A B is  in  the  custody  of 

the  sheriff  of  said  county  under  a  commitment  from  [name  offi,- 
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cer],  from  which  commitment  it  appears  that  the  said  A.... 
B . . . .  is  charged  with  the  crime  of  [grand  larceny] ,  committed 
within  said  county. 

NOW,  THEEEFORE,  the  condition  of  this  recognizance  is 

such,  that,  if  the  said  A B shall  personally  appear  at 

the  next  term  of  the court ,  to  be  held  in  and  for  said 

county  of ,  then  and  there  to  answer  to  an  indictment  [or 

information]  to  be  preferred  against  him  for  the  said  offense, 
and  further  to  do  and  receive  what  shall,  by  the  said  court,  be 
then  and  there  enjoined  upon  him,  and  shall  not  depart  the  said 
court  without  leave;  then  this  recognizance  to  be  void;  otherwise 
to  rem£iin  in  full  force  and  virtue. 

A B [Seal.] 

E....P....     [Seal.] 
G. . . .  H. . . .    [Seal.] 
Taken,  subscribed,  and  acknowledged,  before 

me,   by  the  said  A B ,   E 

F ,  and  G H ,  the  day  and 

year  first  above  written. 

[Signature  of  judge.] 

[Add  justification  of  sureties  as  in  Form  191.] 

2395.  Attachment  for  disobedience  to  writ  of  habeas  corpus. 
The  State  of to  the  Sheriff  of  the  County  of 

GREETING:    It  appearing  satisfactorily  to  me  [or,  to  the 

court],  by  sworn  proof  that  L M ,  to  whom  a  writ  of 

habeas  corpus  was  directed  and  delivered,  commanding  bim  to 

bring  before  me  [or  the  court]   A B ,  in  the 

said  writ  named,  has  neglected  [or,  refused]  to  obey  the  said 
writ  according  to  the  command  thereof,  by  not  producing  the  said 
A. . . .,  B. . . .  before  me,  and  also  by  not  making  a  return  [or, 
a  full  and  explicit  return]  to  such  writ  within  the  time  limited 
by  law ;  and  no  sufficient  excuse  having  been  shown  for  such  neg- 
lect [or,  refusal]. 

NOW,  THEREFORE,  you  are  authorized  and  commanded, 
forthwith  to  arrest  the  said  L M. . . .  ,  and  to  bring  him  im- 
mediately before  me  at  my  office,  in  the  village  of ,  in  said 

county  [or,  before  this  court  at  the  court  house,  in ] . 

Witness,  etc.  [as  in  Form  2391]. 

2396.  Commitment  for  disobedience  to  writ. 

The  State  of to  the  Sheriff  of  the  County  of 

GREETING:  Whereas,  L M has  been  brought  be- 
fore me  [or,  this  court]  on  a  warrant  issued  by  me  [or,  the  court}, 
stating  that  the  said  L M [etc.,  reciting  its  substance]. 
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And  whereas  the  said  L. , . .  M still  refuses  to  obey  the 

said  writ  of  habeas  corpus,  by  producing  the  body  [or,  by  certi- 
fying the  day  and  cause  of  the  imprisonment]  of  the  said  A. . . . 

B as  therein  required,  and  by  not  making  a  return  [or,  a  full 

and  explicit  return]  to  such  writ  of  habeas  corpus. 

NOW,  THEREFORE,  you  are  authorized  and  commanded, 

forthwith  to  convey  the  said  L M. . . .  to  the  jail  of  said 

county,  and  there  commit  him  to  close  custody  in  such  jail,  there 
to  remain  until  he  shall  make  return  to  the  writ  in  such  warrant 
mentioned  [and  also  comply  with  the  order  this  day  made,  if 
any,  designating  it]. 

Witness,  etc.  [as  in  Form  2391]. 

2396a.    Further  precept  to  bring  up  the  person  confined. 
The  State  of to  the  Sheriff  of  the  County  of 

GREETING :  Whereas,  a  writ  of  habeas  corpus  has  hereto- 
fore been  issued  by  this  court   [or,  by  me]   directed  to  L 

M ,  in  which  he  was  commanded  to  have  the  body  of  A. . . . 

B . . . .  ,  by  him  imprisoned  and  detained  as  it  was  said,  together 
with  the  time  and  cause  of  such  imprisonment,  and  which  writ 

has  been  duly  served  upon  the  said  L M ,  and  whereas, 

the  said  L. . . .  M. . . .  has  neglected  [or  refused]  to  produce  the 
body  of  the  said  A . . . .  B . . . .  ,  according  to  the  command  of  said 
writ;  and  for  which  neglect  [or,  refusal]  an  attachment  has  been 
issued  against  the  said  L . . . .  M. . . . 

NOW,  THEREFORE,. you  are  commanded  forthwith  to  bring 
the  said  A. . . .  B. . . .  before  me,  at  my  office,  in  the  city  of 

,  in  said  county  [or,  before  this  court,  at  the  court  house, 

in ]. 

Witness,  etc.  [as  in  Form  2391]. 

2397.  Affidavit  for  writ  of  habeas  corpus  ad  testificandum 
(Wis.  Stats.  1898  sec.  3449;  N.  Dak.  Rev.  Codes  sec. 
8688;  S.  Dak.  Rev.  Code  C.  P.  sec.  789). 

[Title  of  action.] 
[Venue.] 

A. . . .  B . . . .  ,  being  duly  sworn,  says  he  is  the  plaintiff  in  the 
above  entitled  action  which  is  brought  by  him  to  recover  upon  a 
certain  promissory  note  executed  by  the  defendant  [describing 
it]  [or  otherwise  state  th^  nature  of  the  action].  That  the  de- 
fense in  said  action  is  [state  nature  of  defense] . 

That  the  affiant  has  fully  and  fairly  stated  the  case  in  this  ac- 
tion to  E . . . .  F . . . .  ,  Esq.,  who  resides  at ,  and  also  the 

facts  which  he  expects  to  prove  by  one  A. . . .  B. . . .  ,  and  that  he 
is  advised  by  his  said  counsel  and  verily  believes  that  the  testi- 
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mony  of  the  said  A . . . .  B . . . .  is  material  and  necessary  for  him 
upon  the  trial  of  this  action,  without  which  he  can  not  safely  go 
to  trial. 

That  the  said  A . . . .  B is  now  a  prisoner  in  the  custody 

of  L. . . .  M. . . .  ,  sheriff  of county,  and  confined  in  the 

jail  of  said  county,  at ;  and  that  as  affiant  is  informed  and 

believes,  the  cause  of  his  detention  and  confinement  is  [state 
same]. 

That  this  cause  is  on  the  calendar  for  trial  at  the  present  term 
of  this  court  and  that  this  application  is  made  in  good  faith  to 
procure  the  attendance  of  said  witness  on  said  trial  and  without 
collusion  between  affiant  and  said  A. . , .  B. . . . 

.A-a  •  •  ■     \jr*  ■  ■  ■ 

[Jurat.] 

[Allowance  to  he  indorsed]  :  Upon  the  within  affidavit  let  the 
writ  of  habeas  corpus  ad  testificandum  be  issued. 
[Date.]  3 K....,  Judge. 

2398.    Writ  of  habeas  corpus  ad  testificandum. 

The  State  of to  the  Sheriff  of County, 

GREETING:    We  command  you  that  you  have  the  body  of 

A B ,  detained  in  your  custody  in  the  jail  of  said  county 

as  it  is  said,  under  safe  and  secure  conduct  before  our  said 

court  for county,  at  the  court  house  in ,  in  said 

county,  on  the day  of ,  19 . .  ,  to  testify  and  give 

evidence  in  a  certain  cause  now  pending  in  said  court  and  then 
to  be  tried  between  A G. . . .  and  C. . . .  D. . . . ;  and  imme- 
diately after  he  shall  have  given  such  testimony  therein,  that 
you  return  him  to  said  jail  under  safe  and  secure  conduct.  And 
have  you  then  and  there  this  writ. 

Witness,  the  Hon.  J K. . . . , 

presiding  judge  of  said  circuit  court, 

for  the  county  of ,  at  the  court 

[SEAL  OF  COUET.]     house  in  the of ,  on  said 

day  of ,19.. 

B.  ■••  S.«.>,  Cdrk 


^t  •  •  ■ 


CHAPTER  CLIX. 
CERTIORAKI. 


2399.  Petition  for  writ  of  certio- 

rari to  justice  of  the  peace, 
general  form. 

2400.  Undertaking  to  stay  execu- 

tion on  certiorari  to  jus- 
tice ("Wisconsin). 

2401.  Petition  for  writ  of  certio- 

rari reviewing  action  of 
common  council  of  city  In 
laying  out  a  street. 

2402.  Petition   for  writ  of  certio- 

rari to  village  clerk,  to  re- 
view proceedings  of  vil- 
lage board  of  equalization. 

2403.  Notice     Of    applicatioii     for 

writ  of  certiorari. 

2404.  Writ  of  certiorari  to  justice 

(Wisconsin). 

2405.  Writ  of  certiorari  to  a  city 

clerk  to  review  action  of  a 
board  of  review  which  has 
dissolved. 


2406.  W^it  of  certiorari  to  review 

removal  of  officer. 

2407.  Return    of   justice    to   writ, 

general  form. 

2408.  Return  by  city  clerk  to  writ 

of  certiorari. 

2409.  Order  superseding  writ  for 

misdirection. 

2410.  Judgment  quashing  writ. 

2411.  judgment  of   affirmance   or 

reversal  on   certiorari   to 
justice  of  the  peace. 

2412.  Judgment    reversing   action 

of  a  board. 

2413.  Petition  f  Or -certiorari  in  aid 

of  writ  of  error,  alleging 
diminution  of  the  record. 

2414.  Writ  of  certiorari  in  aid  of 

error,  issued  on  the  fore- 
going petition. 

2415.  Indorsement  of  allowance  of 

foregoing. 

2416.  Return  thereto. 


The  common-law  writ  of  certiorari  was  a  writ  issuing  out  of 
the  court  of  chancery  or  King's  Bench  addressed  to  an  inferior 
court,  tribunal  or  officer  exercising  powers  judicial  in  their  na- 
ture, commanding  the  latter  to  return  the  records  in  a  cause  or 
proceeding  to  the  superior  court  in  order  that  they  might  be  re- 
viewed and  the  determination  reversed  if  there  was  lack  of  juris- 
diction in  the  itiferior  court  or  tribunal.  It  lies  only  in  the  ab- 
sence of  other  speedy  and  adequate  remedy,  does  not  issue  of 
course,  but  only  in  the  sound  discretion  of  the  court;  it  is  also 
used  as  ancillary  to  an  appeal,  writ  of  error  or  other  extraordi- 
nary writ,  for  the  purpose  of  bringing  up  the  record  when  it 
be  not  present  or  suggestion  of  diminution  of  the  record  has  been 
made.     State  ex  rel.  v.  Johnson,  103  Wis.  591  s!c.  79  N.  W.  1081. 

The  power  to  issue  the  writ  is  generally  given  in  express  terms 
to  courts  of  general  jurisdiction  as  well  as  to  the  supreme  court, 
either  by  constitution  or  statute,  or  both.  Const.  Wis.  art.  VII 
sees.  3,  8;  Wis.  Stats.  1898  sees.  2406,  2420;  Minn.  Rev.  Laws 

1480 
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1905  sees.  72,  92;  Const.  Iowa  art.  V  sec.  4;  Iowa  Code  see.  4154 
et  seq. ;  Const.  N.  Dak.  art.  4  sees.  87,  103 ;  N.  Dak.  Rev.  Code 
sec.  6098  et  seq.;  Const.  S.  Dak.  art  V  sees.  3,  14;  S.  Dak.  Rev. 
Codes  C.  P.  sec.  754  et  seq.  In  Nebraska  the  writ  is  abolished, 
but  courts  are  given  the  power  to  exercise  the  same  power  by  or- 
dinary action.     Cobb.  Ann.  Stats.  Nebr.  sec.  1608. 

The  writ  is  obtained  by  application  to  the  court  or  judge  on 
a  sworn  petition  or  affidavit ;  a  return  is  made  to  the  writ  by  the 
officer,  court  or  board  to  whom  it  is  directed  embodying  a  tran- 
script of  the  record  in  the  matter  and  the  judgment  either  affirms, 
reverses  or  annuls  the  determination  below. 

If  misdirected  the  writ  may  be  superseded  on  motion  before 
return ;  it  may  be  also  quashed  after  return  for  the  same  reason, 
or  for  the  reason  that  upon  the  facts  the  writ  ought  not  to  have 
issued  in  the  proper  exercise  of  judicial  discretion;  but  if  heard 
upon  the  merits  the  determination  below  is  either  affirmed,  re- 
versed or  annulled  unless  by  statutory  provision  some  other  dis- 
position, such  as  modification,  be  allowed.. 

There  is  some  confusion  in  the  precedents  as  to  the  manner 
in  which  the  proceedings  and  papers  in  an  action  or  proceediiig 
of  certiorari  should  be  entitled,  but  in  the  opinion  of  the  writer 

the  better  course  is  to  entitle  them  ' '  State  of ex  rel.  C . . . . 

D. . . .  V.  L. . . .  M. . . .  [name  officer  or  officers  to  whom  writ  is 
directed],  respondent,"  except  when  the  writ  is  directed  to  a 
justice  of  the  peace  to  reverse  a  judgment  in  an  action  before 

him,  in  which  case  it  should  be  directed  ' '  State  of on  the 

relation  of  C. . . .  D. . . .  ,  plaintiff  in  error,  v.  A B 

[judgment  creditor],  defendant  in  error." 

If  the  writ  be  desired  to  review  the  proceedings  of  a  perma- 
nent body  or  board,  such  as  a  board  of  aldermen,  it  should  be 
directed  to  and  served  upon  the  board,  but  if  it  is  desired  to 
review  the  proceedings  of  a  temporary  body  which  has  completed 
its  labors  and  dissolved,  such  as  a  board  of  equalization,  the 
writ  should  be  directed  to  the  officer  who  has  legal  custodj-  of  tlie 
records  [but  see  Laws  "Wis.  1901,"  chap.  146]. 

2399.    2>etition  for  writ  of  cetiiorari  to  justice  of  the  peace, 

general  form. 
[Venue.] 

To  the Court  of County. 

THE  PETITION  of  0 D of respectfully  rep- 
resents that  on  the day  of ,  19. .  ,  one  L M. . . .  , 

a  justice  of  the  peace  in  and  for  said  county,  rendered  a  judg- 
ment against  your  petitioner,  and  in  favor  of  one  A. . . .  B 

and  against  your  petitioner  for  the  sum  of  dollars, 
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damages,  and dollars,  costs,  in  a  certain  action  then 

pending  before  said  justice  wherein  said  A,...    B was- 

plaintiff  and  your  petitioner  was  defendant. 

That,  as  your  petitioner  is  informed  and  verily  believes,  the 
said  judgment  is  void  for  the  following  reasons,  to-wit  [here  state 
facts  clearly  showing  that  the  justice  had  no  jurisdiction  to  ren- 
der the  judgment] . 

TODE  PETITIONER  therefore  prays  that  a  writ  of  certiorari 

may  be  issued  out  of  this  court  to  the  said  L M. . . .  ,  justice 

of  the  peace,  to  the  end  that  this  court  may  be  certified  of  all  the 
proceedings  in  said  action,  and  the  said  pretended  judgment 
against  your  petitioner  be  duly  reversed. 

C...  D.... 

[Add  verification  as  in  case  of  a  pleading.] 

[Allowance  to  be  indorsed  on  petition]  :  The  writ  of  certiorari 
is  hereby  allowed  and  ordered  to  issue  as  prayed  in  the  within 
petition. 

[Date.]  J....K 

Circuit  Judge. 

[In  Iowa  add  an  allegation  to  the  effect  that  the  petitioner  has- 
no  plain,  adequate  and  speedy  remedy  at  law  for  the  injury  done- 
him  except  by  certiorari.] 

2400.    Undertaking  to  stay  execution  on  certiorari  to  justice 
(Wis.  Stats.  1898  sec.  3756a). 

[Title.] 

'    Whereas  C D has  applied  for  and  obtained  a  writ  of 

certiorari,  directed  to  L. . . .  M. . . .  ,  commanding  him  to  certify 

to  the  circuit  court  of county,  the  judgment,  together 

with  all  the  files,  entries,  papers  used  or  made  in  the  action 

wherein  A. . . .  B. . . .  was  plaintiff,  and  C D. . . ,  defendant, 

which  judgment  was  rendered  on  the  ....  day  of ,  19 . .  , 

for  the  sum  of dollars,  damages,  and dollars, 

costs,  in  favor  of  said  A. . . .  B. . . .  and  against  said  petitioner; 

NOW,  THEREFORE,  we,  N 0 ,  of    ,  and 

O . . . .  P ,  of ,  do  hereby  undertake  that  if  the  said 

writ  shall  be  quashed  or  superseded,  or  if  the  judgment  shall  be 
affirmed  and  execution  thereon  be  returned  unsatisfied,  in  whole 
or  in  part,  we  will  pay  the  amount  unsatisfied. 

Dated  this day  of ,  19. .  N 0 

0.,..  P.... 

[Add  justification  as  in  Form  191.] 

Approved  as  to  form  and  sufficiency  of  sureties  this  ....  day 

of ,  19. .  J. ...  K. ...  ,  Circuit  Judge. 

[or  A. . . .  M. . ; .  ,  Justice  of  the  Peace.] 
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2401.    Petition  for  writ  of  certioraxi  reviewing  action  of  com- 
mon council  of  city  in  laying  out  a  street. 

[Venue.] 

To  the Court  of County. 

THE  PETITION  of  C. . . .  D. . . .  respectfully  represents  that 
the  city  of ,  in  said  county,  is  and  was  at  the  times  here- 
inafter stated,  a  municipal  corporation  organized  and  existing 

under  the  laws  of  the  state  of ,  possessing  the  power  to 

lay  out  streets  and  highways,  and  the  other  usual  rights  and 
powers  incident  to  such  corporations. 

That  the  petitioner  is  now,  and  was  at  the  dates  hereinafter 
mentioned,  a  taxpayer  and  resident  of  said  city,  and  the  owner 
in  fee  simple  of  certain  lands  described  as  foUows  [desc7-ihe  prop- 
erty through  which  street  is  laid] . 

That  upon  the day  of ,  19 . .  ,  a  petition  of  the  re- 
quired number  of  taxpayers  of  said  city  was  presented  to  the 
common  council  thereof,  praying  for  the  laying  out  and  opening 
of  a  highway  in  said  city,  described  as  follows  [insert  descrip- 
tion of  proposed  highway,  showing  that  the  same  crosses  the  land 
of  petitioner] ;  that  such  proceedings  were  thereafter  taken  upon 

said  application ;  that  twelve  jurors  were,  on  the day  of 

,  19 . .  ,  appointed  by  the court  to  view  the  said 

premises  so  proposed  to  be  taken,  and  determine  whether  it  was 
expedient  and  necessary  to  take  the  same  for  the  purposes  of  a 
street;  that  [set  out  in  detail  the  proceedings  of  the  jury,  with 
their  report  or  verdict,  and  the  final  action  taken  by  the  council 
thereon  laying  out  the  street] ;  that  the  said  resolution  of  the  said 
common  council,  in  form  laying  out  the  said  street  or  highway 
across  the  petitioner's  premises,  were  and  are  irregular,  illegal 
and  void,  for  the  following  reasons  [here  state  the  facts  showing- 
that  the  proceedings  were  void  or  outside  of  the  jurisdiction,  such 
as  the  lack  of  necessary  answer,  etc.] 

WHEREFORE  your  petitioner  prays  that  a  writ  of  certiorari 
may  be  issued  out  of  this  court  to  the  said  common  council,  to 
the  end  that  this  court  may  be  certified  of  aU  the  proceedings 
had  in  said  matter,  and  that  the  pretended  resolution  laying  out 
said  street  or  highway  may  be  reversed  and  held  for  naught. 

C  ...  D. . . . 

[Add  verification  as  in  case  of  a  pleading.] 

[Add  indorsement  of  allowance,  as  in  Form  2399.] 

2402.    Petition  for  writ  of  certiorari  to  village  clerk,  to  review 

proceedings  of  village  board  of  equalization. 
[Venue.] 

To  the Court  of County. 

THE  PETITION  of  C. . . .  D. . . .  ,  of ,  respectfully 
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represents  that  he  is,  and  was  at  the  times  hereinafter  mentioned, 

a  resident  and  taxpayer  of  the  village  of in  said  county, 

and  that  on  or  about  the day  of ,  19. .  ,  he  delivered 

to  L. . . .  M ,  assessor  of  said  village,  a  statement  of  the  per- 
sonal property  of  your  petitioner  subject  to  taxation  in  said  vil- 
lage, duly  verified,  in  which  it  was  stated  that  the  average  amount 
of  notes,  bonds,  mortgages  and  other  securities  for  debts  due  or 

to  become  due  your  petitioner,  was  the  sum  of dollars ; 

that  thereafter  the  said  assessor  unlawfully  and  wrongfully  in- 
creased the  said  sum  of dollars,  as  shown  by  petitioner's 

said  statement,  to  the  sum  of dollars,  without  notice  to 

j^our  petitioner,  and  without  testimony ;  and  that  thereafter,  and 

upon  the day  of ,  19-  •  ,  the  board  of  review  of  said 

village,  consisting  of  [name  board],  without  further  evidence, 
passed  on  said  item  of  notes,  bonds,  mortgages  and  other  securi- 
ties owned  by  your  petitioner,  at  the  sum  of dollars ; 

that  the  said  action  of  the  said  board  of  review  was  illegal  and 
void,  for  the  following  reasons  [state  reasons  in  detail] . 

WHEREFORE  your  petitioner  prays  that  a  writ  of  certiorari 

may  be  issued  out  of  thig"  court  to  L M ,  the  village  clerk 

of  said  village,  in  whose  custody  are  th6  records  of  the  said  board 
of  review,  to  the  end  that  this  court  may  be  certified  of  the  pro- 
ceedings in  the  matter  of  the  said  assessment  and  review,  and 
that  the  said  action  of  the  said  board  of  review  may  be  reversed 
and  set  aside. 

C...  D.... 

[Add  verification  and  allowance  as  in  last  preceding  form.] 

2403.    Notice  of  application  for  writ  of  certiorari.* 

[Title.] 

Take  notice,  that  on  the  verified  petition  of  C . . . .  D . . . . ,  of 
which  the  within  is  a  copy  [or,  of  which  a  copy  is  annexed] ,  the 

undersigned  wiU  move  the court  of ,  at  a  special 

term  to  be  held  at ,  on  the  ....  day  of ,  19 . .  ,  at 

....  o'clock  in  the  . . .  .noon,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  the  allowance  of  a  writ  of  certiorari  [here  state  the 
oiject, — e.  g.,  thus:]  requiring  you  [name  body  or  officer]  to  cer- 
tify and  return  the  record  and  proceedings  [or,  a  transcript  of 
the  record  and  proceedings]  in  that  certain  action  lately  pending 
before  you  [describe  same]  [or,  in  that  certain  proceeding  before 
you,  describe  proceeding  with  certainty] . 
[Date.]  G....H.... 

To  [name  officer  or  board], 

'  The  writ  may   issue  without      notice  ol  motion  or  issue  aa  order 
notice  or  the  court  may  require      to  show  cause. 
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2404.    Writ  of  certioraxi  to  justice  (Wisconsin). 

[Venue.] 

The  State  of  Wisconsin  to  L M ,  Justice  of  the  Peace  of' 

the  Town  of in  said  County. 

WHEREAS,  it  has  been  represented  to  this  court  by  the  veri- 
fied petition  of  C D of on  file  herein,  that  on 

the day  of ,  19. .  ,  you,  as  justice  of  the  peace  of 

said  town  of ,  rendered  a  judgment  in  form  against  the 

said  C D and  in  favor  of  one  A B. . . .  for  the  sum^ 

of dollars,  damages  and  costs,  in  a  certain  action  then 

and  there  claimed  to  be  pending  before  you  in  which  said  A. . . . 
B was  plaintiff  and  said  C D was  defendant; 

And  whereas,  it  has  been  further  represented  to  this  court  by 
said  petition  that  said  judgment,  so  in  form  rendered,  was  and  is- 
irregular,  erroneous  and  void  for  the  following  reasons  [state  the 
reasons  concisely  as  set  forth  in  the  petition] ; 

And  being  willing  for  certain  reasons  that  the  record  and  pro- 
ceedings in  said  action  upon  which  said  pretended  judgment  is 
based,  together  with  the  said  judgment  itself,  should  be  certified 
tind  returned  by  you  into  our  said  court, 

WE  DO  HEREBY  command  you  that  you  do  certify  and  re- 
turn into  this  court  within  ....  days  after  the  service  of  this 
writ  upon  you  a  correct  transcript  of  the  record  and  proceedings 
in  said  action,  and  all  process,  pleadings,  docket  entries  and  pa- 
pers filed  therein,  to  the  end  that  our  said  court  may  further 
act  thereon  as  of  right  and  according  to  law  ought  to  be  done; 
and  have  you  then  and  there  this  writ. 

Witness  the  Hon.  J K ,  judge,  etc.,  and 

the  seal  of  said  court  this day  of ,. 

[■SEAL]         19.. 

R....  S...., 

Clerk,  etc 

[Indorsement  of  allowance] :    On  the  application  of  G 

H ,  attorney  for  C. . . .  D. . . .  ,  and  upon  the  petition  of" 

C D ,  dated  the day  of ,  19. .  ,  I  allow  the 

within  writ  of  certiorari  to  issue. 

[Signature  of  judge.] 

[In  North  Dakota,  South  Dakota  and  Iowa  the  writ  should  he 
made  returnable  at  a  specified  time  and  place.  In  North  Dakota- 
and  South  Dakota  if  a  stay  of  proceedings  is  desired  the  follow- 
ing command  should  be  inserted  in  the  writ:  And  you  are  fur- 
ther commanded  and  required  to  desist  from  further  proceedings- 
in  the  seiid  action.] 
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2405.    Writ  of  certiorari  to  a  city  clerk  to  review  action  of  a 
board  of  review  which  has  dissolved. 

[Venue.] 

The  State  of to  L M ,  Clerk  of  the  City  of 

in  said  County. 
WHEREAS,  it  has  been  represented  to  this  court  by  the  veri- 
fied petition  of  C ....  D ,  on  file  herein,  that  on  the day 

of ,  19 . .  ,  at ,  in  said  county,  the  board  of  review 

of  said  city  of made  and  entered  upon  the  assessment  roll 

of  said  city  an  illegal  and  unjust  assessment  of  the  personal 
property  of  said  petitioner,  for  the  purposes  of  taxation,  at  the 

sum  of dollars,  which  assessment  so  made  was  and  is 

excessive,  erroneous  and  void  because  [here  state  facts  relied  on 
to  prove  it  void] ; 

And  being  willing  for  certain  reasons  that  the  proceedings  of 
the  said  board  of  review,  had  in  relation  to  said  matter  and  upon 
which  said  void  assessment  is  founded,  should  be  certified  and 
returned  by  you  into  our  said  court; 

WE  DO  COMMAND  you  that  you  do  certify  and  return  into 
this  court  within  ....  days  after  the  service  of  this  writ  upon 
you,  the  said  action  and  decision  of  said  board,  a  correct  tran- 
script of  so  much  of  the  assessment  roll  of  the  assessor  of  said 
city  for  the  year  19 . .  ,  as  relates  to  the  said  assessment,  papers, 
entries  recorded,  entered  and  filed  or  used  in  relation  to  the  re- 
view of  the  assessment  of  the  said  property  and  the  property  of 
said  relator  and  his  application  for  such  review  [specifying  any 
particular  documents  or  papers] ,  so  that  this  court  may  further 
act  thereon  as  of  right  and  according  to,  law  ought  to  be  done. 
And  have  you  then  and  there  this  writ. 

Witness,    the    Hon.    J. . . .    K. . . .  , 
judge  of  said  circuit  court,  and  the 

seal  of  said  court,  at  the of 

[SEAL  OF  COURT.]         ,  in  said  county  of , 

this  ....  day  of ,  19 . . 

'  R. ...  S. . . .  , 

Clerk. 
[Allowance  as  in  last  preceding  form.] 
[See  addendum  to  last  preceding  form.] 

2406.    Writ  of  certiorari  to  review  removal  of  officer. 

[Venue.] 

The  State  of to  the  Board  of  Police  Commissioners  of  the 

City  of 

WHEREAS,  it  has  been  represented  to  us  by  the  verified 
petition  of  C D . . . .  that  lately  before  you,  or  a  majority 
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of  you,  composing  at  the  time  the  board  of  police  commission- 
ers of,  etc.  [name  iody],  such  proceedings  have  been  had  that 
you,  or  a  majority  of  you,  have  irregularly  and  without  authority 
or  jurisdiction  in  the  premises,  discharged,  dismissed,  and  re- 
moved from  office,  R G a  policeman  duly  appointed 

and  holding  office  in  the  said  city ;  and  whereas,  it  is  alleged  by 
said  R. . . .  G. . . .  that  your  proceedings  have  been  irregular, 
without  authority,  and  in  violation  of  the  provisions  of  law,  in 
this  [state  specifically  the  violations  alleged]. 

And  being  willing  for  certain  reasons  that  all  the  proceedings 
<3oncerning  said  dismissal,  discharge,  and  removal  from  office  of 

said  R G before  you  remaining,  with  all  the  proceedings 

thereto  appertaining,  should  be  certified  and  returned  by  you, 
into  our  said  court,  at  a  general  term  of  said  court,  to  be  held  at 
,  in ,  on,  the  ....  day  of next, 

WE  DO  COMMAND  you,  that  you  certify  and  return  into 
our  said  court,  at  a  general  term  of  said  court,  to  be  held  at 
the  place,  and  on  the  day  last  aforesaid,  at  the  opening  of  the 
court  on  that  day,  a  correct  transcript  of  all  the  proceedings 
concerning  the  said  dismissal,  discharge,  and  removal  from  office 

of  the  said  R G ,  had,  and  taken  by,  and  remaining 

before  you,  so  that  our  said  court  may  further  act  thereon  as  of 
right  and  according  to  law  ought  to  be  done ;  and  have  you  then 
and  there  this  writ. 

Witness  Hon.  J K ,  judge  of  our  said  . . .  ^ . .  court, 

at in ,  the  ....  day  of ,  19 . . 

By  the  Court : 

[SEAL.]  R....S 

Clerk,  etc. 

[Indorse  allowance  as  in  Form  2404,  and  note  also  addendum 
to  that  form.] 

2407.    Return  of  justice  to  writ,  general  form. 

The  execution  of  the  within  writ  appears  by  the  following 
schedule. 

L....  M....  , 
Justice  of  the  Peace. 
Schedule. 
[Venue.] 

I,  L M. . . .  ,  justice  of  the  peace  of  the  town  of , 

in  said  county,  in  pursuance  of  the  command  of  the  within  writ 

to  me  directed,  do  hereby  certify  and  return  to  the court 

of county,  that  on  the day  of ,  19 . .  ,  upon 

the  application  of  A B. . . .  ,  I  issued  a  summons  [or,  upon 

the-affidavit  of  A. . . .  B. . . .  I  issued  a  warrant]  directed  to  the 
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sheriff  or  any  constable  of  the  county  of and  delivered 

the  same  to  [name  officer],  a  true  copy  of  which  summons  [or^ 
warrant]  so  issued  is  attached  hereto,  marked  Exhibit  A  and 
made  part  of  this  return ;  that  thereafter  said  summons  [or,  war- 
rant] was  returned  to  me  with  a  return  of  service  indorsed 
thereon,  a  copy  of  which  return  is  attached  hereto,  marked  Ex- 
hibit B  and  made  a  part  of  this  return.  That  on  the  return  day 
of  said  summons  the  parties  appeared  at  my  office  [here  state  ap- 
pearance of  parties  according  to  fact] . 

That  all  the  proceedings  in  said  action  required  by  law  to  be- 
entered  in  my  docket  were  duly  entered  therein  and  that  a  true 
copy  of  said  docket  entries  is  hereto  annexed,  marked  Exhibit  C" 
and  made  part  of  this  return. 

That  true  copies  of  the  written  pleadings  made  and  filed  in- 
said  cause  and  referred  to  in  said  docket  are  hereto  annexed 
marked,  respectively,  Exhibits  D  and  E,  and  that  the  judgment 
entered  is  shown  in  said  docket. 

I  further  certify  and  return  that  attached  hereto  are  true  cop- 
ies of  all  papers  filed  in  said  action  marked,  etc. 

"Which  said  transcript  of  the  process,  pleadings,  docket  entries- 
ajid  papers  filed  in  sai<i  action  are  sen.t  in  obedience  to  said  writ,. 
and  I  certify  that  I  have  compared  the  same  with  the  priginals- 
thereof ,  and  that  each  of  the  copies  sent  herewith  is  a  true  copy 
of  the  original  and  of  the  whole  thereof  and  the  indorsements^ 
thereon. 

Given  under  my  hand,  this  ....  day  of ,  19. . 

L....  M 

Justice  of  the  jPeace. 

24D8.    Return  by  city  clejrk  to  writ  of  certiorajri. 

[Venue.] 

I,  L M ,  city  clerk  of  the  city  of ,  pursuant  to- 

the  command  of  the  within  writ  of  certiorari  to  me  directed,  da 
hereby  certify  and  returKL  to  the  ......  ppurit  of  ........  county: 

That  the  board  of  review  of  said  city,  consisting  of  [name  of- 
ficers] met  at  [name  place  and  time]  pursuant  to  law,  and  that  I,, 
as  city  clerk  of  said  oity,  acted  as  clerk  of  said  board  and  kept  a 
full  and  true  record  of  its  proceedings,  a  true  copy  of  which 
record  so  kept  is  attached  hereto  and  made  a  part  of  this  return 
aod  marked  Exhibit  A.  That  I  aiso  Ijept  a  Record  of  ail  testi- 
mony taken  before  said  board  in  the  matter  of  ithe  assessment  of 

the  property  of  C D ,  the  relator,,  and  that  a  true  copy 

of  said  testimony  with  a  true  copy  of  thg  decision  of  said  board 
of  review  thereon  is  attached  hereto  and  made  part  of  this  return 
and  marked  Exhibit  C. 
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That  I  have  carefully  compared  all  of  said  copies  of  said  rec- 
ord, proceedings,  testimony  and  decision  with  the  originals  on  file 
in  my  office  and  that  the  same  constitute  a  full,  correct  and  com- 
plete transcript  of  the  record  and  proceedings  in  the  matter  re- 
ferred to  and  described  in  said  writ. 

Given  under  my  hand  this day  of ,  19. . 

L....  M...., 

City  Clerk. 

2409.  Order  superseding  writ  for  misdirection^. 

[Title.]  [Caption  as  in  Form  7.] 

The  motion  of  the  above  named  respojadent,  that  the  writ  of 

error  issued  by  this  court  herein  on  the  day  of , 

19. .  ,  be  superseded^  coming  on  to  be  heard,  G H ,  Esq., 

appearing  for  the  motion  and  E . . . .  F . . . .  ,  Esq.,  in  opposition 
thereto ;  and  it  appearing  that  said  writ  was  wrongly  directed  to 
the '  said  respondent  and  should^  have  been  directed  to  [name- 
proper  officer  or  ioard}; 

IT  IS.  ORDERED,,  th?it  the-  said  writ  be  amd  is  hereby  super- 
seded and  that  the  said  relator,  A. . . .  B ,  pay  to.  the  said 

respondent dollars,. the  costs. of  this  motion'. 

By  the  Court: 
J. . . .  E ,  Judge; 

2410.  Judgment  quashing  writ. 

[Title.]  ,  [Caption  as  in  Form  7.] 

The  motion  of  the  respondent  [or,,  defendant  in.  error]  to  quash 

the  I  writ  of  certiorari  issued  herein  to  L. M ,  justice  of 

the  peace,  dated ,  19. .  ,  coming  on  to  be  heard,  G 

H ,  Esq.,  appearing  for  the  motion  and  E F ,  Esq., 

in  opposition,  and  the  court  being  advised  in  the  premises ; 

IT  IS  ADJUDGED,  that  said  writ  be  and  the  same  hereby  is 
quashed  and  that,  the  said  respondent  do  recover  of  the  said  re-- 

lator  the  sum  of dollars^  costs  and  disbursements  in  this. 

action  as  taxed. 

By  the  Court: 

R S....  ,  Clerk. 

2411.  Judgment  of  affirmance  or  reversal  on  certiorari  to  jus- 

tice of  the  peace. 

[Title.]  [Caption  as  in  Form  7.] 

This  action  coming  on  to  be  heard  upon  the  return  of  [name 

officer]  to-  the  writ  of  certiorari  issued  herein. ,  19 . .  ;  the 

said  relator  appearing  by  G H ,  Esq.,  his  attorney,  and 

the  said  respondent  [or,  defendant  in  error]  by  E P ,. 
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Esq.,  Ms  attorney,  the  court  being  now  fully  advised  in  the  prem- 
ises, and  it  appearing  that  the  judgment  rendered  by  L.... 

M. . . .  ,  Esq.,  justice  of  the  peace;  on  the day  of , 

19 . .  ,  in  favor  of  said  respondent  and  against  said  relator  for 

dollars,  damages  and  costs,  in  that  certain  action  then 

pending  before  said  justice  wherein  said  respondent  was  plaint- 
iff and  said  relator  defendant  is  manifestly  good  and  valid  in 
law  [or,  void  because  rendered  without  jurisdiction] ; 

IT  IS  ADJUDGED  that  said  judgment  be  and  the  same  is 
hereby  in  aU  things  affirmed   [or  reversed,  in  North  Dakota 

and  South  Dakota,  annulled]  and  that  the  said recover  of 

the  said  his  costs  and  disbursements  herein  taxed  at 

dollars. 

By  the  Court : 

E. ...  S.... ,  Clerk. 

2412.  Judgment  reversing  action  of  a  board. 

[Title.]  [Caption  as  in  Form  7.] 

The  above  entitled  action  coming  on  to  be  heard  upon  the  re- 
turn of  the  respondent  to  the  writ  of  certiorari  issued  herein  on 

the day  of ,  19. .  ,  E F ,  Esq.,  appearing 

for  the  relator  and  G H ,  Esq.,  for  the  respondent,  and 

the  court  being  fuUy  advised,  and  it  appearing  that  the  action  of 
the  [here  name  hoard  or  officers  and  specify  the  action  attacked] 
was  illegal  and  without  jurisdiction ; 

IT  IS  ADJUDGED  that  the  said  action  of  the  said  board  [de- 
scribing it]  be  and  the  same  is  hereby  reversed  and  set  aside  [in 
North  Dakota  and  South  Dakota,  annulled]  [with  costs,  taxed  at 

dollars] . 

By  the  Court: 

R S.... ,  Clerk. 

2413.  Petition  for  certiorari  in  aid  of  writ  of  error,  alleging 

diminution  of  the  record. 

[Title  of  action  in  which  writ  of  error  has  issued.]:,. 
To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the  State 
of 

THE  PETITION  of  A B ,  the  plaintiff  in  error  above 

named,  respectfully  shows  and  represents  to  the  said  court : 

That  he  was  indicted  and  convicted  in  the court,  of  the 

county  of ,  for  the  murder  of  one  S . .  . .  S . . . . ,  and  was 

sentenced  by  the  said  court  to  be  imprisoned,  etc. 

That  an  application  was  made  on  his  behalf  to  Honorable 
J. . . .  K. . . .  ,  one  of  the  justices  of  the  supreme  court  of  the 
state  of ,  for  the  allowance  of  a  writ  of  error,  to  review 
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the  record  and  proceedings  of  the  said court  which  were 

had  in  his  case,  also  for  a  stay  of  execution  under  the  provisions 
of  the  statutes  of  the  state  in  such  ease  made  and  provided,  and 
that  the  said  judge  did  stay  the  said  execution,  and  allow  said 
writ  of  error,  and  made  it  returnable  to  said  supreme  court  on 

the  ....  day  of ,  instant,  on  which  day  a  return  was  made 

to  the  same  by  H V ,  clerk  of  the  said  [trial  cowt],  and 

said  ^vrit  and  return  was  filed  in  the  office  of  the  clerk  of  said 
supreme  court; 

And  your  petitioner  further  states  [that  none  of  the  matters 
specified  in  the  said  notice  have  been  returned  with  the  said  writ 
of  error,  and]  that  there  is  a  diminution  and  defect  in  the  re- 
turn, made  to  the  said  writ  of  error,  of  the  following  matters  and 
things,  all  of  which  constitute  a  part  of  the  record  of  the  said 
[ti-ial  court]  in  the  case  of  your  petitioner,  and  which  he  is  ad- 
vised should  be  returned  according  to  law,  and  the  return  of 
which  are  essential  and  necessary  to  enable  this  court  to  correct 
and  redress  the  errors  which  it  is  alleged  have  happened  in  the 
said  [trial  court]  in  the  trial  and  proceedings  had  in  the  case  of 
your  petitioner. 

And  your  petitioner  specifies  the  diminution  in  the  matters 
returned  in  obedience  to  the  requirements  of  the  said  vrrit  of 
error,  to  be  as  follows  [designating  each  matter]. 

YOUR  PETITIONER,  therefore,  asks  that  a  writ  of  certiorari 
may  be  issued  by  this  court,  directed  to  the  said  clerk  of  the  said 
[trial  court],  requiring  him  to  certify  to  the  said  supreme  court 
the  diminution  in  the  record  and  proceedings  of  all  the  matters 
specified  and  enumerated  in  this  petition,  and  that  the  said  clerk 
be  directed  to  return  the  same  to  this  court,  according  to  the  com- 
mand of  the  writ. 

.£i.9     •     •     •        IJ   >     •     •     • 

[Add  verification  as  in  case  of  a  pleading.] 

2414.    Writ  of  certiorari  in  aid  of  writ  of  error,  issued  on  the 
foregoing  petition. 

The  State  of to  the  Clerk  of  the Court  of  the 

County  of 

WHEREAS,  a  writ  of  error  was  allowed  by  Hon.  J.... 
K. . . .  ,  one  of  the  justices  of  the  supreme  court,  directed  to  the 

clerk  of  the court  of county,  wherein  A B 

was  plaintiff  in  error,  and  the  state  of defendant  in  er- 
ror, which  writ  was  made  returnable  to  this  court  on  the  .... 

day  of ,  instant,  and  which  writ  was  returned  by  the  said 

clerk  on  the  said  last-mentioned  day,  together  with  the  record  of 
the  trial,  and  conviction  of  the  said  A. . . .  B. . , .  ,  of  the  felony 
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of  murder,  and  the  judgment  of  the  said  court  thereon;  and 

whereas  it  has  been  alleged  by  the  petition  of  said  A .  B. . . , 

that  there  is  a  diminution  in  the  record  and  the  matters  returned 
by  the  said  clerk,  with  the  said  writ  of  error,  which,  it  is  sug- 
gested to  the  court  here,  are  necessary  to  be  returned,  in  order- 
that  it  may  correct  and  redress  the  errors  which  it  is  alleged  have 

happened  in  the  said court  of county  in  the  trial 

and  proceedings  in  the  case  of  the  said  A....  B....  ;  and 
whereas  it  is  alleged  that  the  diminution  in  the  said  record  and 
proceedings  consists  in  the  omission  to  return  the  following  mat- 
ters and  things,  to-wit  [designating  each] . 

■  WE  THEREFORE  command  you,  the  said  clerk  of  the 

court  of county,  that  you  distinctly  and  plainly,  under 

the  seal  of  the court  of  '. county  aforesaid,  and  un- 
der your  certificate  as  the  clerk  thereof,  forthwith  send  to  a 

general  term  of  the  supreme  court  of  the  state  of ,  now 

being  holden  in  the  city  of ,  all  the  matters  and  things 

hereinbefore  specified  and  mentioned,  and  constituting,  as  it  is; 
alleged,  the  diminution  of  the  record  and  proceedings  had  in  the- 

case  of  the  said  A. . . .  B ,  in  the  said court  of 

county,  together  with  this  writ  thereto  annexed ;  so  that  our  said 
court  may  further  act  therein  as  of  right  and  according  to  law- 
ought  to  be  done ;  and  have  you  then  and  there  this  writ. 

Witness  J. . . .   K ,  Esq.,  chief  justice  of 

our  said  supreme  court  at ,  on  the 

[SEAL.J  ....  day  of 19.. 

R....  S 

Clerk. 

2415.  Indorsement  of  allowance  of  foregoing. 

The  foregoing  writ  of  certiorari  is  allowed  according  to  its 
terms,  but  without  prejudice  to  any  questions,  and  we  direct 
that  the  same  be  sealed  and  signed  by  the  clerk  of  the  supreme- 
court. 
[Date.]  By  the  Court: 

J. ...  K. ...  ,  Judge. 

2416.  Return  thereto. 

Pursuant  to  the  writ  of  certiorari  hereunto  annexed,  the  un- 
dersigned, clerk  of  the court  of county,  hereby 

returns  to  the  supreme  court  of  the  state  of  ......  [here  desig- 
nate the  papers  annexed] . 

Given  under  my  hand,  and  attested  by  the  seal 

[SEAL.]  of  the  court,  this day  of ,  19. .. 

R....  S Clerk. 
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The  ancient  common-law  writs  of  mandamus  and  prohibition 
were  high  prerogative  writs  issuing  out  of  the  court  of  King's 
Bench,  the  one  for  the  purpose  of  compelling  inferior  couris, 
tribunals  or  ofiBcers  to  perform  some  official  act  within  their  jur- 
isdiction and  the  other  for  the  purpose  of  restraining  them  from 
acting  outside  of  or  beyond  their  jurisdiction.  Taken  in  con- 
junction with  the  writ  of  certiorari,  they  form  the  principal  writs 
l)y  which  the  power  of  superintending  control,  then  vested  in 
the  king,  was  exercised.  Certiorari,  as  a  general  rule,  acted  after 
the  rendition  of  judgment  or  reaching  of  a  determination  by  the 
inferior  tribunal,  board  or  officer  in  order  to  reverse  that  judg- 
ment or  determination,  while  mandamus  and  prohibition  act 
pending  the  proceeding  below,  either  to  command  the  doing  of 
«ome  official  act  within  the  jurisdiction  or  to  prevent  the  doing 
of  some  threatened  act  which  is  beyond  the  jurisdiction  of  the 
inferior  tribunal,  board  or  officer. 

The  jurisdiction  to  issue  these  writs  has  been  generally  con- 
ferred upon  trial  courts  of  general  jurisdiction  and  upon  the 
supreme  courts.     [See  citations  to  the  various  statutes  in  the 
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headnote  to  Chapter  CLIX  supra,  and  Cobb.  Ann.  Stats.  Nebr. 
sec.  1657  et  seq. ;  Minn.  Rev.  Laws  1905  sees.  4556  and  4568 ; 
"Wis.  Stats.  1898  sec.  3450  et  seq. 

Mandamus  lies  only  to  compel  an  inferior  court,  board  or  offi- 
cer to  perform  a  duty  imposed  by  law,  when  there  is  no  other 
adequate  remedy.  The  general  practice  is  to  issue  an  alternative 
writ  upon  the  filing  of  the  petition.  To  this  writ  a  return  is 
made  by  the  court  or  ofScer  and  this  return  may  be  demurred  to 
or  answered.  The  final  judgment  after  trial  is  either  that  the 
peremptory  writ  issue  or  do  not  issue.  In  case  the  writ  issues 
damages  may  be  recovered.  Wis.  Stats.  1898  sec.  3453 ;  N.  Dak. 
Rev.  Codes  see.  6120;  S.  Dak.  Rev.  Code  C.  P.  sec.  774;  Minn. 
Rev.  Laws  1905  see.  4564. 

Sec.  3457  Wis.  Stats.  1898  provides  that  the  writ  of  prohibition 
shall  only  be  issued  out  of  the  supreme  court,  and  a  like  provi- 
sion is  found  in  sec.  4568  Minn.  Rev.  Laws  of  1905.  This  re- 
striction was  held  ineffectual  in  Wisconsin,  in  State  ex  rel.  v. 
Pollard,  112  Wis.  232,  because  the  constitution  grants  to  the 
circuit  court  superintending  control  over  inferior  courts  and  jur- 
isdictions, and  the  legislature  had  no  power  to  take  away  the 
common-law  writs  necessary  for  the  exercise  of  that  jurisdiction. 
The  constitution  of  Minnesota  makes  no  such  grant  of  jurisdic- 
tion to  the  district  courts. 

The  ancient  writ  of  procedendo,  which  formerly  issued  from 
the  Court  of  Chancery,  has  fallen  into  disuse,  as  its  functions 
are  fully  performed  by  the  writ  of  mandamus.  State  ex  rel.  v. 
Johnson,  103  Wis.  591. 

2417.    Petition  for  writ  of  mandamus,  outline  form. 
To  the Court  for County, 

THE  PETITION  of  C. ...  D. ...  of ,  in  the  county  ' 

of ,  state  of ,  respectfully  alleges  *  [allege  fully 

the  facts  showing  that  the  officer  to  whom  the  writ  is  to  he  di- 
rected is  charged  with  the  performance  of  a  specific  legal  duty, 
that  the  circumstances  have  arisen  which  make  it  incumbent  on 
the  officer  to  at  once  discharge  the  duty,  that  he  refuses  to  do  so 
and  that  there  is  no  other  adequate  and  speedy  remedy  for  such 
refusal] . 

WHEREFORE  the  petitioner  prays  judgment  that  a  peremp- 
tory writ  of  mandamus  issue  out  of  this  court  commanding  the 
said  [name  officer]  to  [state  precise  duty  to  be  performed],  and 
for  such  other  judgment  or  order  as  may  be  proper. 

G....    H 

Attorney  for  Petitioner. 

[Add  verification  as  in  case  of  a  pleading.] 
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2418.    Petition  for  mandamus  against  officers  of  a  city,  to  com- 
pel levy  of  a  tax  to  pay  a  judgment. 

[Proceed  as  in  last  preceding  form  to  the  *  and  continue] :  that 
the  city  of is  a  municipal  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of and  that  the  defend- 
ants are  the  officers  of  said  corporation  authorized  by  law  to  levy 
and  collect  taxes  for  and  on  behalf  of  said  corporation ;  that  on 
the  ....  day  of ,  19 . .  ,  the  plaintiff  recovered  a  judg- 
ment in  this  court  [or  name  court]  against  said  city  upon  a  ne- 
gotiable bond  issued  by  it  for  the  sum  of doUars  and 

costs ;  that  on  the day  of ,  19 . .  ,  an  execution  was 

issued  on  said  judgment  and  returned  whoUy  unsatisfied,  no 
property  of  said  corporation  being  found  on  which  to  levy  the 
same;  that  it  became  the  duty  of  the  defendants  on  or  before 

the  ....  day  of ,  19 . .  ,  to  levy  a  sufficient  tax  upon  the 

taxable  property  of  said  city  to  pay  the  said  judgment,  with  in- 
terest and  costs;  that  on  the   day  of ,  19.., 'the 

plaintiff  served  upon  said  defendants  a  written  demand  that 
they  levy  such  tax  but  that  they  have  wholly  neglected  and  re- 
fused to  do  so ;  that  plaintiff  is  the  owner  of  the  judgment  herein 
referred  to,  and  is  greatly  damaged  and  hindered  in  the  collec- 
tion of  said  judgment  by  said  neglect  and  refusal. 

WHEREFORE  the  plaintiff  prays  that  a  writ  of  mandamus 
issue,  commanding  said  defendants  forthwith  to  levy  and  collect 
a  sufficient  tax  to  pay  the  said  judgment,  with  interest  and  costs, 
together  with  the  costs  of  this  action,  and  pay  the  same  to  the 
plaintiff. 

[Add  verification  as  in  case  of  a  pleading.} 

2419.    Order  that  alternative  writ  issue. 

STATE  OF , 

Court  for County. 


State  ex  rel.  C D , 

Petitioner, 
vs. 

L M [give  title 

of  office], 

Defendant. 


On  reading  and  filing  the  verified  petition  of  C. . . .  D. . . .  and 

on  motion  of  G H ,  attorney  for  the  petitioner,  let  an 

alternative  writ  of  mandamus  issue  out  of,  and  under  seal  of, 

this  court,  to  L....  M [give  title  of  office],  commanding 

him  that  he  [here  specify  fully  the  duty  to  he  performed],  or 
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that  in  default  thereof  he  show  cause  before  the  circuit  court 

for county,  at  a  ... .  term  thereof,  to  be  held  at  the  court 

house,  in  the  city  of ,  in  said  county,  on  the. . . .  day  of 

....  19 . . ,  at  the  opening  of  court  on  said  day,  or  as  soon  there- 
after as  counsel  can  be  heard,  why  he  has  not  done  so,  by  due 
return  to  said  writ,  and  let  a  copy  of  said  petition  be  served  on 

said  L M ,  with  such  writ.     [Date.] 

J....K...., 
Circuit  Judge. 

2420.  Alternative  writ  of  mandamus. 

The  State  of to  L. . . .  M [give  offlcial  title]. 

GREETING :  Whereas,  it  appears  to  this  court  by  the  veri- 
fied petition  of  C . . . .  D on  file  in  the  office  of  the  clerk  of 

our  said  court  that  [here  recite  specifically  the  facts  set  forth 
in  the  petition  showing  the  existence  of  the  duty]  and  neverthe- 
less you  have  unjustly  refused  [state  duty  or  act  neglected]  to 
the  injury  of  the  said  C . . . .  D . . . ,  [relator] ,  as  appears  to  us 
by  his  said  petition. 

NOW,  THEREFORE,  we,  being  willing  that  speedy  justice 

should  be  done  in  this  behalf  to  him,  the  said  C D ,  do 

command  and  enjoin  you  that  immediately  after  the  receipt  of 
this  writ,  you  [here  state  act  required]  or  that  you  show  cause 

to  the  contrary  before  our court  for  the  county  of 

at  a term  thereof  to  be  held  at  the  .......  in ,  on 

the day  of ,  19 . .  ,  at  the  opening  of  court  on  that 

day  or  as  soon  thereafter  as  counsel  can  be  heard.  And  have 
you  then  and  there  this  writ  and  make  due  return  of  your  exe- 
cution of  the  same. 

Witness  Hon.  J K. . . .  ,  judge  of  our  said 

[SEAL.]  court  this  ....  day  of ,19.. 

R....  S....,  Clerk. 

2421.  The  same,  to  corporation  to  admit  alderman  to  office. 

[Address  as  in  last  preceding  form.] 

GREETING:  Whereas,  it  appears  to  this  court  by  the  veri- 
fied petition  of  C . . . .  D ,  on  file  in  the  office  of  the  clerk  of 

our  said  court,  that  said  C D . . . .  was  duly  elected  one  of 

the  aldermen  of  the  ....  ward  of  the  said  city,  to-wit,  on,  etc., 
at,  etc.,  and  by  the  said  mayor  of  the  said  city  in  presence  of  you, 
the  said  aldermen  and  commonalty,  ought  to  be  admitted  and 
sworn  into  the  said  office  of  alderman ;  nevertheless,  you,  not  be- 
ing ignorant  of  the  premises,  but  disregarding  your  duty  therein, 

have  not  only  refused  [though  thereto  required  by  the  said  C 

D. . . .],  to  cause  the  said  A. . . .  B. . . .  to  be  sworn  and  admitted 
into  the  said  office  of  alderman,  in  manner  aforesaid,  but  yet  do 
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refuse  so  to  do,  in  contempt  of  us,  and  to  the  great  damage  of 
the  said  C. . , .  D. . . .  ,  as  by  his  said  petition  we  have  under- 
stood. 

"WE,  THEEBFORB,  being  willing  that  speedy  justice  should 
be  done  in  this  behalf,  do  command  and  firmly  enjoin  you,  that 
immediately  after  the  receipt  of  this  writ,  you  do  cause  the  said 
C . . . .  D . . . .  to  be  duly  sworn  and  admitted  into  the  said  office 
of  alderman;  or  that  you  show  cause,  etc.  [as  in  last  preceding 
form]. 

2422.    Mandamus  to  compel  inspector  of  corporate  election  to 
give  certificate. 

[Address  and  commencement  as  in  last  preceding  form  and 
continuing  with  statement  of  grievance  thus]  :  That  in  an  elec- 
tion duly  held  on  the day  of ,  19 . .  ,  f  or  three  trus- 
tees to  supply  the  places  of  three  whose  offices  were  about  to  ex- 
pire, by  the  religious  corporation  existing  under  the  law  of  this 
state,  for  the  incorporation  of  religious  societies,  under  the  style 

of ;  at  which  election,  you,  the  said  [defendants] ,  being 

members  of  the  said  society,  and  deacons  of  the  said  church, 
having  been  duly  nominated  therefor  by  a  majority  of  the  voters 
present,  presided;  tiie  said  relators  were  by  the  greatest  number 
of  votes  cast  duly  elected  as  said  trustees,  and  that  you  did,  then 
and  there,  declare  that  they  were  so  elected,  and  that  the  said 
election  was  adjourned  without  any  voter  challenging  or  ques- 
tioning the  election  of  the  said  relators ;  and  that  you  now  refuse 
to  give  to  the  said  relators  the  proper  certificate  of  their  election, 
provided  for  by  the  law  aforesaid. 

WE,  THEREFORE,  being  willing  that  speedy  justice  should 
be  done  in  this  behalf,  do  hereby  command  and  enjoin  you  forth- 
with to  make,  execute,  and  deliver  under  your  hands  and  seals, 
to  the  said  Telators,  a  certificate  of  their  election  as  aforesaid, 
in  due  form  of  law,  or  show  cause,  etc.  [as  in  last  preceding 
form] . 

2423.    Notice  of  motion  to  quash  the  alternative  writ  of  man- 
damus. 

[Title.] 

TAKE  NOTICE  that  L M ,  the  defendant  above 

named,  wiU  move  the  court  at  a  term  thereof,  to  be  held  at  the 

court  house,  in  the  city  of ,  in  said  county,  on  the 

day  of ,  19 . .  ,  at  the  opening  of  court  on  that  day,  or  as 

soon  thereafter  as  counsel  can  be  heard,  to  quash  the  alternative 
writ  of  mandamus  issued  herein,  for  the  reason  that  neither  the 
petition  herein  nor  said  alternative  writ  states  facts  showing 
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that  the  said  C. . . .  D. . . .  is  entitled  to  a  writ  of  mandamus  as 
prayed. 

[Date.]  E....  P 

Attorney   for   Defendant. 
To  G....  H....  ,  Esq., 

Attorney  for  Petitioner. 

2424.  Keturn  to  alternative  writ  of  mandamus. 

[Title.] 

I,  L M [title  of  office],  do  hereby  make  return  to  the 

alternative  writ  of  mandamus  hereto  annexed,  and  for  cause  why 
I  have  not,  and  cannot  lawfully  do  the  things  therein  com- 
manded, I  respectfully  represent  and  show  to  this  honorable 
court : 

That  [here  set  forth  the  facts  constituting  the  defense  as  in  a 
pleading] . 

All  of  which  is  respectfully  submitted. 

L....  M...., 

E F ,  [Official  title.] 

Attorney  for  Defendant. 

[Add  verification  as  in  case  of  a  pleading.] 

2425.  Demurrer  to  return  to  alternative  writ  of  mandamus 

(Wis.  Stats.  1898  sec.  3451). 
[Tttle.] 

The  relator  herein  demurs  to  the  return  of  L M. . . .  to 

the  alternative  writ  of  mandamus  issued  in  this  cause,  on  the 
ground  that  it  appears  upon  the  face  thereof  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  defense,  nor  show  any 
cause  for  not  obeying  said  writ. 

G....    H...., 
Attorney  for  Eelator. 

2426.  Eelator 's  answer  to  return. 

[Title.] 

The  above  named  relator,  by  G. . . .  H. . . .  ,  his  attorney,  an- 
swering the  return  of  L. . . .  M. . . .  ,  defendant,  to  the  alterna- 
tive of  mandamus  herein : 

Denies  that  [deny  such  allegations  as  it  is  desired  to  put  in 
issue] . 

And  further  answering  said  return  the  relator  alleges  [allege 
any  new  matter  by  way  of  avoidance  of  the  facts  stated  in  tht 
return] . 

G....  H....  , 
Attorney  for  Relator. 

[Add  verification  as  in  case  of  a  pleading.] 
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2427.  Notice  of  hearing,  on  failure  of  relator  to  demur  or 

plead. 

[Title.] 
TAKE  NOTICE,  that  the  above  cause  will  be  brought  to  a 

hearing  on  the  return  to  the  writ  of  mandamus  herein,  at  a 

term  of  this  court,  to  be  held  at  the  court  house  in on 

the day  of ,  instant,  at  the  opening  of  the  court  on 

that  day,  or  as  soon  thereafter  as  counsel  can  be  heard. 

[Date.]  E F , 

Attorney  for  Defendant. 
To  G. . . .  H. . . .  ,  Esq., 

Attorney  for  Relator. 

2428.  Notice  of  motion  for  order  settling  questions  to  be  tried 

by  jury  (Wis.  0.  0.  Rule  XXX). 

[Title.] 

TAKE  NOTICE  that  the  relator  [or,  defendant]  upon  the 
petition,  alternative  writ,  return  and  answer  herein  will  move 
the  court  at  a  term  thereof,  to  be  held  at  the  court  house,  in  the 

city  of ,  in  said  county,  on  the day  of ,  19  •  •  , 

for  an  order  prescribing  what  questions  shall  be  tried  by  the 
jury  in  this  cause. 

[Date.]  G. . . .  H 

Attorney  for  Eelator  [or,  Defendant]. 

To  L M , 

Attorney  for  ...... 

2429.  Judgment  for  damages  and  awarding  peremptory  writ 

after  trial 
[Title.]  [Caption  as  in  Form  7.] 

This  action  having  come  on  for  trial  upon  the  petition  of  the 
relator  herein,  the  return  of  the  defendant  and  the  answer  of 
said  relator  thereto,  and  having  been  tried  by  the  court  [jury 
trial  having  been  waived]  and  the  court  having  filed  its  findings 
of  facts  hereia  [or,  and  the  court  having  ordered  certain  ques- 
tions of  fact  herein  to  be  tried  by  a  jury,  and  the  same  having 
been  duly  tried  and  a  verdict  rendered  which  is  on  file  herein 
as  follows,  [recite  verdict],  and  the  court  having  determined  as 
conclusions  of  law  that  the  relator  is  entitled  to  a  peremptory 
writ  of  mandamus,  as  prayed  in  the  petition,  and  to  the  recovery 
of  damages  as  hereinafter  adjudged, 

Now,  upon  motion  of  G. . . .  H. . . .  ,  Esq.,  attorney  for  said 
relator, 

IT  IS  ADJUDGED  that  the  said  C D ,  do  have  and 

recover   of  the   said   L M. . . .  ,    defendant,   the   sum    of 

dollars,  his  damages,  as  found  by  the  court  [or  jury] , 

and  the  further  sum  of dollars,  taxed  as  the  costs  of 
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this  action,  amounting  in  all  to  the  sum  of dollars,  and 

that  the  relator  have  execution  therefor. 

And  it  is  further  adjudged  that  the  petitioner  have  a  per- 
emptory writ  of  mandamus,  and  that  the  same  do  issue  forth- 
with, directed  to  and  commanding  the  said  defendant  L 

M. . . .  [title  of  office],  upon  the  pain  and  peril  that  shall  fall 
thereon  for  refusal,  that  he  [fiere  specify  act  to  he  done] . 

By  the  Court: 

R....  S ,  Clerk. 

2430.  Peremptory  writ  of  mandamus. 
[Title.] 

The  state  of to  L. . . .  M. . . .  [give  official  title], 

GREETING :  Whereas  upon  trial  of  the  issues  in  the  above 
entitled  action  this  court  has  duly  found  and  adjudged  that 
[here  recite  the  facts  found  showing  the  defendant's  duty  to 
■act] ; 

Nevertheless  you  hate  unjustly  refused  and  still  do  refuse  to 
[specify  act  refused  to  he  done]  to  the  manifest  injury  of  the 
said  relator,  as  we  have  found  and  adjudged ; 

NOW,  THEREFORE,  we,  being  willing  that  speedy  justice 

should  be  done  in  this  behalf  to  him,  the  said  C D ,  do 

command  and  enjoin  you  that  immediately  after  receipt  of  this 
writ  you  [here  specify  act  required] ;  and  we  do  also  command 

that  you  make  known  to  us  before  our court  in  and  for 

the  county  of at  .......  on  the  ....  day  of , 

19. .  ,  how  you  shall  have  executed  this  writ;  and  have  you  then 
and  there  this  writ. 

Witness,  etc.  [as  in  Form  2420] . 

2431.  Petition  for  alternative  writ  of  mandamus  from  supreme 

court  in  an  action  publici  juris  (Wisconsin).^ 

To  the  Honorable  the  Justices  of  the  Supreme  Court  of  the  State 

of 

THE  PETITION  of  C D....  respectfully  shows  to  the 

I  In  Wisconsin  the  supreme  to  upon  sworn  relation,  and  If  he 

court  will  exercise  Its  original  Ju-  consent  application  is  then  made 

risdiction  by  mandamus  only  in  to   the   court   and,    if    leave    be 

cases   publiai  juris  affecting   the  granted,  the  action  is  brought  on 

eovereignty  of  the  state,  its  fran-  the  information  of  th©  attorney 

chises  or  prerogatives,  or  the  liber-  general  based  upon  the  relation; 

ties  of  the  people,  and  leave  must  if  the  attorney  general  refuse  his 

first  be  obtained  from  the  court  consent  the   court  may  neverthe- 

itself  upon  a  prima  facie  showing,  less   authorize  the   action   to   be 

Atty.  General  v.  R.  R.  Cos.,  35  Wis.  brought  upon  the  relation.     State 

521;  Atty.  Gen.  v.  Bau  Claire,  37  ex  rel.  Lamb  v.  Cunningham,  83 

Wis.  400.     In  such  case  the  attor-  Wis.  90. 
oey  general  should  first  be  applied 
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court  and  alleges  [here  state  fully  the  facts  showing  the  duty 
and  refusal  to  perform  it  as  in  a  pleading]  ; 

WHEREFORE  your  petitioners  pray  that  an  alternative  writ 
of  mandamus  issue  out  of  and  under  the  seal  of  this  court,  di- 
rected to  the  said  L M [give  official  title],  commanding 

him  to  [state  act  desired],  and  that  until  the  further  order  of 

this  court  all  proceedings  on  the  part  of  the  said  L M 

in  said  matter  be  stayed. 

C...  D...., 

G H ,  Petitioner. 

Attorney. 

[Add  verification  as  in  case  of  a  pleading."] 

2432.  Leave  by  attorney  g'eneral,  to  be  indorsed  on  petition. 
It  appearing  to  me  by  the  within  petition  that  due  cause 

exists,  I  do  hereby  grant  leave  to  file  the  said  petition  in  the 
supreme  court,  and  to  file  an  information  in  said  court  in  my 
name  as  attorney  general  of  the  state  of  Wisconsin  upon  leave 
being  granted  by  said  court. 
[Date.]  M. . . .  N. . . .  , 

Attorney  General,  etc. 

2433.  Order  of  supreme  court  granting  leave. 

[Title.]  [Caption  as  in  Form  7.] 

On  reading  and  filing  the  petition  of  C D and  the 

consent  of  M. . . .    N ,   attorney  general  of  the  state   of 

,  indorsed  thereon  [or  in  case  the  attorney  general  re- 
fuses leave  say,  and  it  appearing  that  the  attorney  general  re- 
fuses leave  to  prosecute  this  action  in  his  name,  but  that  the 
case  is  a  proper  one  for  the  exercise  of  the  original  jurisdiction 

of  this  court  by  mandamus]  and  on  motion  of  G H , 

Esq., 

IT  IS  ORDERED  that  the  said  attorney  general  [or  that 
G. . . .  H. . . .  ,  Esq.,  in  the  name  of  the,  attorney  general]  have 
leave  to  file  said  petition  and  an  information  in  this  court 

against  L....   M [name  officer]   to  compel  him  the  said 

L. . . .  M by  mandamus  to  [specify  act]. 

By  the  Court: 

R....  S....,  Clerk. 

2434.  Information  in  supreme  court  for  writ  of  mandamus  in 

a  case  publici  juris. 
[Title.] 

NOW  COMBS  M N ,  attorney  general  of  the  state 

of ,  suing  for  and  on  behalf  of  the  state,  upon  leave  had 

and  obtained  [or:  Now  comes  G H in  the  name  of  the 
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attorney  general  of  the  state  of  Wisconsin,  on  behalf  of  the 
state,  upon  leave  had  and  obtained]  and  upon  the  relation  of 

C D . . . .   and  gives  the  said  supreme  court  to  understand 

and  be  informed  that  [here  state  facts  as  in  the  relation] . 

WHEREFORE  the  said  attorney  general  [or  the  said  G 

H on  behalf  of  the  said  attorney  general]  prays,  etc.  [as  in 

Form  2431]. 

M....N 

Attorney  General. 
G....  H...., 

Attorney  for  Relator. 

2435.    Alternative  writ  of  mandamus  from  supreme  court. 
The  State  of  Wisconsin  to  L M [give  official  title]. 

GREETING:    Whereas  it  appears  to  our  said  court  by  the 

relation  of  C D and  the  information  based  thereon 

filed  by  the  attorney  general  [or  by  G H ,  Esq.,  on  be- 
half of  the  attorney  general],  by  leave  of  this  court,  that  [here 
recite  facts  set  forth  in  the  information]  ; 

NOW,  THEREFORE,  we  being  willing  that  speedy  justice, 
etc.  [follow  suhstantially  Form  2420] . 

[If  a  stay  of  proceedings  he  necessary  it  may  he  ordered  in  the 
writ.] 

[The  forms  for  motion  to  quash  the  writ,  return,  demurrer 
and  answer  heretofore  given  in  this  chapter  for  use  in  trial 
courts  may  be  adapted  for  use  in  supreme  court,  as  well  as  the 
forms  for  judgment  and  peremptory  writ.] 


CHAPTER  OLXI. 


PROHIBITION. 


2436.  Petition  for  writ  of  prohibi- 

tion against   court   acting 
■without  jurisdiction. 

2437.  Alternative  writ  of  prohibi- 

tion to  inferior  court. 


2438.  Return  to  alternative  writ 

of  prohibition. 

2439.  Writ  of  prohibition  absolute. 


For  a  brief  statement  of  the  functions  of  this  writ  see  head- 
note  to  last  preceding  chapter  on  mandamus. 

2436.    Petition  for  writ  of  prohibition  against  court  acting 
without  jurisdiction.^ 

To  the Court  of  the  County  of 

THE  PETITION  of  C. ...  D. ...  of in  said  county, 

respectfully  alleges: 

I.  That,  on  or  about  the  ....  day  of ,  19 . .  ,  he  was 

summoned  [a  copy  of  which  summons  is  hereto  annexed]  to  ap- 
pear in  the court  of ,  on  the  ....  day  of , 

19. .  ,  before [describing  with  precision  the  tribunal],  to 

answer  [here  set  forth  the  nature  of  the  proceeding] . 

II.  That,  in  pursuance  of  said  summons,  your  petitioner  did 
attend  at  the  said  court,  and  did  then  and  there  object  to  the 
jurisdiction  of  the  said  court  to  entertain  said  action  [here  set 
forth  the  ground  of  objection,  and  the  facts  showing  lack  of 
jurisdiction,  which  the  applicant  offered  to  prove  in  support 
of  it]. 

III.  That  the  said  judge,  notwithstanding  the  said  objection 
[and  notwithstanding  the  said  offer  of  the  petitioner  to  prove, 
etc.],  did  proceed  to  hear  the  said  cause,  and  refused  to  dismiss 
the  same  and  decided  that  he  had  jurisdiction  thereof  and  set 

the  same  down  for  trial  on  the  ....  day  of ,  19 . .  ,  and 

will,  as  petitioner  is  informed  and  verily  believes,  then  proceed 


1  The  i>etitlon  for  a  writ  of  pro- 
hibition should  follow  the  general 
form  of  a  petition  for  writ  of  man- 
damus; the  cases  in  which  it  may 
be  used  vary  so  greatly  that  forms 
are  of  little  use.  It  should  set 
forth  clearly  the  facts  which  show 


that  the  officer  to  whom  it  is  to  be 
addressed  is  acting  and  threaten- 
ing to  act  outside  of  his  jurisdic- 
tion to  the  damage  of  the  peti- 
tioner and  that  the  petitioner  haa 
no  other  speedy  and  adequate  rem 
edy. 
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to  try  the  same  and  render  judgment  by  default  against  your 
petitioner  xinless  this  court  by  its  writ  of  prohibition  shall  other- 
wise order. 

IV.  That. this  petitioner  has  no  speedy  or  adequate  remedy 
by  appeal  or  otherwise  [set  forth  facts  showing  lack  of  other 
remedy] . 

WHEEEFORE  your  petitioner  prays  that  this  court  issue 
its  writ  of  prohibition  commanding  said  court  to  desist  from  any 
further  proceedings  in  said  action. 

C....D...., 

G... .  H ,  Petitioner. 

Attorney. 

[Add  verification  as  in  case  of  a  pleading.] 

2437.  Alternative  writ  of  prohibition  to  inferior  court. 

The  State  of  "Wisconsin  to  the Court  and  to  Hon.  J. . . . 

K. . . .  ,   judge   thereof,    and  to   A B [opposing 

party]. 

GREETING:    Whereas  it  has  been  made  to  appear  to  our 

court  by  the  verified  petition  of  C D that  [here 

state  facts  set  forth  in  petition] . 

Nevertheless  you  the  said    court  and  you  the  said 

J K ,  judge  thereof,  presiding,  and  you  the  said  A 

B contriving  unjustly  to  oppress  the  said  C. . . .  D ,  as 

it  is  alleged,  have  proceeded  in  said  action  and  are  about  to 
[state  threatened  act  ieyond  jurisdiction]  against  the  laws  and 
customs  of  our  state  and  to  the  manifest  injury  and  damage  of 
said  C D 

"WE,  THEREFORE,  being  willing  that  the  laws  and  customs 
of  our  said  state  should  be  observed,  and  that  our  good  and, 
faithful  citizens  should  in  no  wise  be  oppressed,  *  do  command 

you,  the  said  court  and  judge  thereof,  and  you,  the  said  A 

B . . . . ,  that  you  desist  and  refrain  from  any  further  proceed- 
ings in  the  said  action  specified  in  said  relation  and  herein,  until 
the  further  order  of  this  court  thereon ;  and  that  on  the  .... 

day  of ,  19 . .  ,  at  ,  you  show  cause  before  our 

said  court  why  you  should  not  be  absolutely  restrained  from  any 
further  proceedings  in  the  said  action.  And  have  you  then  and 
there  this  writ. 

Witness,  etc.  [conclude  as  in  Form  2420] . 

2438.  Return  to  alternative  writ  of  prohibition. 

[The  return  to  the  alternative  writ  of  prohibition  can  he  in 
substantially  the  same  form  as  the  return  to  the  alternative  writ 
of  mandamus  {see  Form  2424)  making  such  changes  as  are  nee- 
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essary;  if  the  writ  he  also  directed  to  the  opposing  party  in  an 
action  he  should  adopt  the  return  of  the  court  or  judge  as  fol- 
lows] : 

The  foregoing  return  is  hereby  adopted  by  the  undersigned 
A. . . .  B. . . ,  ,  named  in  the  writ  of  prohibition  hereto  annexed, 
and  will  be  relied  upon  as  a  sufficient  cause  why  said  writ  of 
prohibition  should  not  be  made  absolute  herein. 
[Date.]  A....B.... 

[The  subsequent  proceedings  may  he  adapted  from  the  forms 
for  mandamus  given  in  the  last  preceding  chapter.] 

2439.    Writ  of  prohibition  absolute. 

[Proceed  as  in  Form  2437  to  the  *  and  continue]  :  and  having 
tried  the  issues  arising  in  said  action  and  having  adjudged  [state 
suhsta/nce  of  judgment],  do  command  you  that  you  absolutely 
refrain  from  any  further  proceedings  in  the  said  action  [or 
name  particular  act  to  he  refrained  from]. 

Hereof  fail  not  at  your  peril. 

Witness,  etc.  [conclude  as  in  Form  2420], 
93 


CHAPTER  GLXn. 


QUO  WARRANTO  IN  SUPREME  COURT. 


2440. 


2441. 


2442. 


2443. 
2444. 


Application  by  attorney  gen- 
eral for  leave  to  file  infor- 
mation  in   quo  warranto. 

Order  granting  leave  on  last 
preceding  application. 

Order  to  show  cause  why 
leave  should  not  be 
granted. 

Relation  in  quo  warranto. 

Information  by  attorney  gen- 
eral In  quo  warranto. 


2445.  Order  of  artest  in  quo  war- 

ranto (Wisconsin). 

2446.  Motion   to  quash   quo   war- 

ranto proceedings. 

2447.  Defendant's  plea  to  the  in- 

formation. 

2448.  Demurrer  to  defendant's 

plea. 

2449.  Replication    to    defendant's 

plea. 


The  forms  given  in  this  chapter  are  intended  for  nse  in  the 
supreme  court  of  Wisconsin  under  Wis.  Stats.  1898  chap.  149. 
For  a  brief  discussion  of  the  subject  of  the  ancient  writ  of  qua 
warranto  and  the  statutory  remedies  which  have  been  substi- 
tuted therefor,  see  headnote  to  Chapter  LXXX  of  this  work. 

2440.  Application  by  attorney  general  for  leave  to  file  infor- 

mation in  quo  warranto. 

[Venue.] 

To  the  Supreme  Court  of  the  State  of  Wisconsin. 
Now  comes  M. . . .  N. . . ,  ,  attorney  general  of  said  state,  upon 

relation  of  C...   D ,  herewith  submitted,  the  allegations 

of  which  relation  can  be  established  by  evidence,  as  he  is  in- 
formed and  believes,  and  makes  application  that  this  court  exer- 
cise its  original  jurisdiction  in  said  matter  and  that  he  be 
granted  leave  to  file  an  information  in  this  court  in  the  nature 
of  quo  warranto  for  the  purpose  of  [here  iriefly  state  purpose] . 

M....N...., 
Attorney  General. 

2441.  Order  granting  leave  on  last  preceding  application. 

[Title.] 

On  reading  and  filing  the  application  of  M N ,  attor- 
ney general  of  said  state,  and  the  relation  of  C . . . .  D sub- 
mitted therewith;  it  appearing  that  sufficient  cause  exists  there- 
for, 

IT  IS  ORDERED  that  said  attorney  general  have  leave  to 
file  an  information  upon  said  relation  in  this  court  in  the  nature 
of  a  quo  warranto  against  the  said  A . . . .  B . . . .  ,  and  that  upon 

1508 
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the  filing  thereof  a  writ  issue  out  of  this  court  directed  to  the 

said 'A B..,.  and  commanding  him  to  appear  before  this 

court  at on  the  ....   day  of ,  19. .  ,  then  and 

there  to  show  by  what  warrant  or  authority  he  holds  or  claims 

to  hold  and  exercise  the  office  of which  he  is  alleged  to 

have  usurped,  and  to  abide  by  the  judgment  of  the  court  which 
may  be  entered  in  the  premises. 
Witness,  etc.  [as  in  Form  2420]. 

2442.    Order  to  show  cause  why  leave  should  not  be  granted. 

[Title.] 

On  reading  and  filing  the  application  of  M N ,  attor- 
ney general  for  the  state  of  Wisconsin,  for  leave  to  file  an  infor- 
mation in  the  nature  of  quo  warranto  against  A B ,  upon 

the  relation  of  C D ,  submitted  therewith, 

LET  the  said  A B show  cause  before  this  court,  on 

the day  of ,  19. .  ,  at  the  opening  of  court  on  that 

day  or  as  soon  thereafter  as  counsel  can  be  heard,  why  such  leave 
should  not  be  granted. 

And  let  a.  copy  of  this  order  and  of  the  said  relation  be  served 

oh  the  said  A B at  least days  before  the  time  fixed 

for  showing  cause  as  aforesaid. 

[Bate.]  J....  K....  , 

Chief  Justice. 
2443.    Relation  in  quo  warranto. 

[TitU.] 

To  the  Hon.  M N ,  Attorney  General  of  said  state,  and 

to  the  Justices  of  the  Supreme  Court  thereof. 
THE  RELATION  and  petition  of  C. ...  D. ...  of re- 
spectfully shows  and  alleges,  that  one  A B. . . .  of 

has  for  the  space  of months  -last  past  held  and  exercised 

and  still  does  hold  and  exercise  the  office  of without  legal 

election,  appointment  or  authority  therefor. 

That  at  an  election  duly  called  and  held  [here  state  ihe  facts 
showing  the  due  election  of  the  relator  substantially  as  in  Form 
1265]. 

That  on  the  ....  day  of ,  19. .  ,  the  said  A. . . .  B. . . . 

usurped  and  intruded  himself  into  said  office  and  has  ever  since 
continued  to  unlawfully  exercise  the  same  and  withhold  the 
same  and  still  does  withhold  the  same  together  with  the  fees  and 
emoluments  thereof  from  this  relator  to  his  great  damage  and 
to  the  damage  and  prejudice  of  the  state  and  its  people. 

WHEREFORE  relator  prays  that  an  information  ia  the  na- 
ture of  quo  warranto  may  be  filed  in  this  court  in  this  relation 
against  said  A . . . .   B and  that  such  proceedings  be  had 
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thereon  as  are  provided  by  law  and  that  said  defendant  be  ousted 
from  the  exercise  of  said  office  and  for  such  other  relief  as  may 
be  in  accordance  with  law.  C. . . .  D. . . . 

[Add  verification  as  in  case  of  a  pleading.] 

2444.  Information  by  attorney  general  in  quo  warranto. 

[Title.] 
[Venue.] 

AND  NOW  COMES  M N ,  attorney  general  of  the 

state  of  Wisconsin,  on  behalf  of  the  state'  and  upon  the  relation , 
of  C D ,  heretofore  filed,  and  gives  the  said  supreme- 
court  to  understand  and  be  informed  leave  to  file  said  informa- 
tion having  been  duly  granted : 

That  [here  state  facts  substantially  as  in  the  relation]'. 

WHEREFORE  the  said  attorney  general  prays  the  advice- 
of  this  court  in  the  premises,  and  that  this  court  issue  its  process 
against  the  said  defendant  requiring  him  to  answer  by  what 
authority  he  claims  to  hold  and  exercise  the  said  office,  and  tO' 
receive  and  keep  the  fees  and  emoluments  thereof,  and  that  such 
other  proceedings  may  be  had  in  the  premises  as  provided  by- 
law. M N , 

Attorney  General. 

2445.  Order  of  arrest  in  quo  warranto  (Wis.  Stats.  1898  sec. 

3467). 

[Title.] 

The  State  of  Wisconsin  to  the  Sheriff  of County. 

GREETING:  Whereas  upon  leave  duly  granted  an  informa- 
tion has  been  filed  in  our  said  court  by  the  attorney  general  of 
said  state,  upon  relation  of  C D. . . .  ,  from  which  informa- 
tion and  relation  it  appears  that  A B. . . .  ,  the  defendanlt^. 

has  usurped  the  office  of ,  and  that  the  relator  is  right- 
fully entitled  thereto  and  that  the  said  defendant  has  received' 
fees  and  emoluments  belonging  to  the  said  office  and  by  means 
of  his  usurpation  thereof, 

YOU  ARE  HEREBY  ordered  and  required  forthwith  to  ar- 
rest the  defendant  A B. . . .  ,  and  hold  him  to  bail  in  the 

sum  of dollars,  and  to  return  this  order  to  the  attorney 

general,  by  whom  this  order  is  subscribed,  at  his  office  in  the 

capitol  at  Madison  in  Dane  county,  on  the  ....  day  of ,. 

19.. 

Dated  at  Madison,  this  ....  day  of ,  19 . . 

J....  K 

M....N....,  Chief  Justice. 

Attorney  General. 

[The  hail  bond  may  be  substantially  as  in,  the  case  of  civit 
arrest.    See  Forms  189  and  191.] 
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2446.  Motion  to  quash  quo  warranto  proceedings. 

[Title.] 

AND  NOW  COMES  the  said  defendant,  A....  B....  ,  by 
E . . . .  F . , . .  ,  his  attorney,  and  moves  to  quash  the  writ  issued 
herein  and  all  proceedings  upon  the  information  filed  herein 
for  the  reason  [state  reasons  according  to  the  nature  of  the 

case].  I  E F , 

Attorney  for  Defendant. 

2447.  Defendant's  plea  to  the  information. 

[Title.] 

NOW  COMES  the  said  defendant,  A. . . ,  B. . . .  ,  and  for  a 
plea  to  the  information  filed  herein  alleges  that  said  informa- 
tion ought  not  to  be  sustained,  because  he  says  [here  state  facts 
constituting  defense  as  in  a  pleading] ,  all  of  which  the  said  de- 
fendant is  ready  to  verify.  A. . . .  B. . . . , 

E F. . . .  ,  Defendant  above  named. 

Attorney  for  Defendant. 

2448.  Demurrer  to  defendant's  plea. 

[Title.] 

NOW  COMES  the  attorney  general  of  said,  state  and  demurs 
to  the  said  defendant's  plea  to  the  information  herein,  and  says 
that  said  plea  is  not  sufficient  in  law  to  bar  the  state  from  hav- 
ing and  maintaining  its  said  information  against  the  said  A 

B or  to  excuse  the  said  A. . . .  B. . . .  from  the  usurpation 

«,nd  unlawful  exercise  of  office  charged  in  said  information,  and 
that  said  attorney  general  is  not  bound  to  answer  said  plfea,  all 
of  which  he,  the  said  attorney  general,  is  ready  to  verify. 

WHEREFORE  said  attorney  general  prays  judgment  that 

«aid  defendant  be  excluded  from  said  office  of 

M....N...., 
Attorney  General. 

2449.  Replication  to  defendant's  plea. 

[Title.] 

AND  NOW  COMES  the  attorney  general  of  said  state  and 
«ays  that  by  reason  of  any  thing  alleged  in  the  plea  of  said  de- 
fendant the  state  ought  not  to  be  precluded  from  having  and 
maintaining  the  said  information,  because, he  says  [here  state 
facts  hy  wa/y  of  denial  or  confession  and  avoidance  relied  on] . 

And  this  the  said  attorney  general  prays  may  be  inquired  of 
by  the  country  [or,  if  new  matter  is  pleaded] :  And  this  the  de- 
fendant is  ready  to  verify. 

WHEREFORE,  he  prays  judgment  [as  in  information]. 

M....N 

Attorney  GeneraL 
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Real  estate  mortgages  containing  a  power  of  sale  may  be  fore- 
closed without  action  by  advertisement  in  some  of  the  states. 
Wis.  Stats.  1898  see.  3523  et  seq. ;  Minn.  Rev.  Laws  1905  sec.  4457 
et  seq. ;  N.  Dak.  Rev.  Codes  sec.  5844  et  seq. ;  S.'  Dak.  Rev.  Codes 
C.  P.  sec.  636  et  seq.  The  legal  provisions  in  the  states  named 
are  substantially  similar.  In  Iowa  it  is  provided  that  no  deed 
of  trust  or  mortgage  of  real  estate  shall  be  foreclosed  in  any 
other  manner  than  by  action  in  equity.    Iowa  Code  sec.  4287. 

In  the  following  states  foreclosure  by  advertisement  of  a  chat- 
tel mortgage  containing  a  power  of  sale  is  regulated  by  statute. 
Minn.  Rev.  Laws  1905  sec.  3468  et  seq.;  Iowa  Code  sec.  4273 
et  seq. ;  N.  Dak.  Rev.  Codes  sec.  5883  et  seq. ;  S.  Dak.  Rev.  Codes 
G.  P.  sec.  2074  et  seq.;  Cobbey's  Ann.  Stats.  Nebr.  sec.  3900  et 
seq. 

2450.    Notice  of  sale  in  foreclosure  by  advertisement.' 

NOTICE  is  hereby  given  that  that  certain  mortgage  executed 

and  delivered  by  A B ,  mortgagor,  to  C D 

mortgagee,  dated  the day  of ,  19 . .  ,  and  filed  for 

record  iii  the  of&ce  of  the  register  of  deeds  of  the  county  of 

and  state  of on  the  ....  day  of ,  19 . .  , 

and  recorded  in  book  , . . ,  of  mortgages  at  page [and  as- 
signed by  said  mortgagee  to  E F ]  will  be  foreclosed 


1  This  is  the  form  prescribed  by 
sec.  5849  Rev.  Codes  of  North  Da- 
kota and  with  slight  changes  will 
meet   the    requirements   of   other 


states.  In  Wisconsin  the  amount 
claimed  to  be  due  at  the  date  of 
the  notice  must  be  stated.  Wis. 
Stats.  1898  sec.  3527. 
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by  a  sale  of  the  premises  described  in  such  mortgage  and  herein- 
after described,  at  the  front  door  of  the  court  house  in  the  city 

of in  the  county  of and  state  of at  the 

hour  of  ....  o'clock  . .  M  on  the day  of ,•  19 . .  ,  to 

satisfy  the  amount  due  upon  such  mortgage  on  the  day  of  sale. 
The  premises  described  in  such  mortgage  and  which  will  be  sold 
to  satisfy  the  same  are  described  as  foUows  [insert  description 
as  in  mortgage]. 

There  will  be  due  on  such  mortgage  at  the  date  of  sale  the 

sum  of dollars. 

[Date.]  C D ,  Mortgagee. 

or 
E. . . .  F. . . .  ,  Assignee  of  said  mortgage. 

2451.  Affidavit  of  publication  of  foregoing  notice.  - 

[Venue.] 

M N. . . .  ,  being  duly  sworn,  deposes  and  says  that  he  is, 

and  during  the  time  of  the  publication  of  the  notice  hereinafter 
mentioned  was  the  printer  of  the  N Z. . . .  which  is  a  news- 
paper of  general  circulation  published  in  the  city  of and 

county  of and  state  of ;  that  the  notice  of  mort- 
gage foreclosure  and  sale,  of  which  a  printed  copy,  taken  from 
said  newspaper,  is  hereto  annexed,  has  been  published  in  said 
newspaper  once  in  each  week  for  six  successive  weeks,  prior  to 
the  time  specified  in  said  notice  of  sale  of  said  premises,  which 

publication  commenced  on  the  ....  day  of ,  19 . .  ,  and 

ended  on  the day  of ,  19. . 

[Jurat.]  M. ...  N.... 

[Attach  copy  of  notice  as  printed.] 

2452.  Affidavit  by  auctioneer  or  officer  of  the  fact  of  sale.* 

[Venue.] 

L. ...  M. ...  of ,  county  of and  state  of , 

being  duly  sworn  says  [that  at  the  time  of  the  mortgage  fore- 
closure hereinafter  mentioned,  he  was  the  sheriff  or  deputy 

sheriff  of  the  county  of ,  state  of ,  and]  that  he  is 

the  person  who  acted  as  auctioneer  at  the  sale  of  the  premises 

2  In  Wisconsin  the  sale  may  be  1905  sec.  4462;  N.  Dak.  Rev.  Codes 

conducted  by  the  person  appointed  sec.  5850;  S.  Dak.  ReV.  Codes  C.  P. 

for  that  purpose  In  the  mortgage,  sec.  641.    This  aflBdavlt  Is  required 

or  by  the  sheriff.    WSs.  Stats.  1898  to  perpetuate  evidence  of  the  sales 

see.    3528.     In    Minnesota,    North  In    "Wisconsin    (Wis.    Stats.    1898 

Dakota  and  South  Dakota  the  sale  sec.   3536),  and  in   South  Dakota 

must  be  made  by  the  sheriff  or  (S.   Dak.  Rev.   Codes   C.   P.  sec. 

deputy  sheriff.    Minn.  Rev.  Laws  650). 
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described  in  the  annexed  printed  copy  of  the  notice  of  sale,  by 
virtue  of  the  mortgage  therein  mentioned  and  pursuant  to  said 
notice,  and  that  this  deponent,  as  such  [sheriff  or  deputy  sheriff 
and]  auctioneer,  did  at  the  time  and  place  mentioned  in  said 

notice  of  such  sale,  to-wit,  on  the  ....  day  of ,  19 . .  ,  at 

....  o'clock  in  the  . . .  .noon  of  that  day,  at  the  [name  place] 

in  the  said  county  of ,  state  of  Wisconsin,  by  virtue  of 

the  power  of  sale  contained  in  said  mortgage,  and  pursuant  to 
said  notice  of  sale,  duly  sell  at  public  auction  the  lands  and 
premises,  a  description  of  which  is  contained  in  said  mortgage, 
and  set  forth  in  said  notice,  to-wit   [describe  premises]   unto 

X....  T for  the  sum  of  dollars,  he  being  the 

highest  and  best  bidder  therefor,  and  that  being  the  highest 
sum  bidden  for  the  same. 

Deponent  further  says  that  the  said  sale  was  made  between 
nine  o'clock  in  the  forenoon  and  the  setting  of  the  sun  of  said 
day  and  was  fairly  and  legally  conducted;  that  the  mortgaged 
premises,  so  far  as  they  consisted  of  distinct  farms,  tracts,  or 
lots,  were  sold  separately,  and  that  no  more  tracts,  farms  or  lots 
were  sold  than  were  necessary  to  satisfy  the  amount  due  on  said 
mortgage  at  the  date  of  said  notice  of  sale,  with  interest  and  the 
costs  and  expenses  allowed  by  law. 

Deponent  further  says  that  he  paid  out  and  applied  said 
moneys  as  follows : 

Principal  and  interest  of  mortgage  at  date  of  sale  $ 

Stipulated  attorney's  fees $ 

Printer's  fees $ 

Sheriff's  fees $ 

and  that  he  paid  the  surplus,  to-wit, dollars  to  the  said 

mortgagor. 

L. . . .  M. . . . 
[Jurat.] 

2453.    Sheriff's  certificate  of  sale. 

[Venue.] 

I,  L M ,  sheriff  of  the  county  of  ,  state  of 

do  hereby  certify,  that  pursuant  to  the  terms  of  that 

certain  mortgage,  dated  on  the day  of ,  19 . .  ,  exe- 
cuted by  A B ,  mortgagor,  toO D ,  mortgagee, 

and  duly  recorded  in  the  ofiSce  of  the  register  of  deeds  of  said 

county  of ,  wherein  said  mortgaged  premises  are  situated, 

on   the    ....    day   of    ,   19..,   at    o'clock  in  the 

....  noon,  in  volume  ....  of  mortgages,  on  page  . . . .  ,  and  pur- 
suant to  the  notice  of  sale  on  foreclosure  of  said  mortgage  by 
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advertisement,  which  notice  was  duly  given  and  published  for 
the  time  and  in  the  manner  prescribed  by  statute  [a  printed 
copy  of  which  notice  is  hereto  annexed  and  made  a  part  of  this 
certificate] ,  and  by  virtue  of  the  power  of  sale  contained  in  said 
mortgage  and  of  the  statute  in  such  ease  made  and  provided,  I 
did,  as  such  sheriff,  at  the  time  and  place  mentioned  in  such 

notice  of  sale,  to-wit,  on  the  ....  day  of ,  19 . .  ,  at  . . . . 

•o'clock  in  the  . . .  .iioon,  at  [name  place]  in  the  city  of 

in  said county,  duly  ofifer  for  sale,  and  did  then  and 

there  duly  sell  at  public  vendue  the  mortgaged  premises  situate, 

in  said county, ,  and  described  in  said  mortgage 

.as  follows,  to-wit   [describe  premises]   unto"  X T ,  of 

,  at  and  for  the  sum  of dollars,  he  being  the 

highest  bidder  and  that  being  the  highest  sum*  bidden  at  said 
sale.  I  further  certify  that  said  premises  are  subject  to  redemp- 
tion at  any  time  within  one  year  from  and  after  said  sale,  aa 
provided  by  law,  and  that  said  purchaser  will  be  entitled  to  a 
deed  for  said  premises  at  the  expiration  of  one  year  from  and 
.after  the day  of  ,  19. .  ,  unless  they  shall  be  re- 
deemed as  provided  by  law. 

L....  M. ...     [Seal.] 
•Signed,  sealed  and  delivered  in  Sheriff  of  said  County. 

presence  of  [two  witnesses.] 
[Venue.] 

Be  it  remembered,  that  on  this  ....  day  of ,  19 . .  ,  be- 

I'ore  me  personally  came  L M. . . .  ,  to  me  known  to  be  the 

person  of  that  name  mentioned  and  described  in,  and  who  exe- 
cuted the  foregoing  certificate  of  sale,  and  to  me  known  to  be 
the  sheriff  of  the  county  of ,  state  of ,  and  ac- 
knowledged that  he  executed  the  same  as  such  sheriff  freely  and 
voluntarily  for  the  uses  and  purposes  therein  named. 

0....P...., 
[SEAL.]  Notary  Public, 

County. 

2454.    Sheriff's  deed,  on  foreclosure  by  advertisement.' 

THIS  INDENTURE,  made  this  ....  day  of 19. .  , 

between  L M. . . .  ,  sheriff  of county,  state  of , 

party  of  the  first  part,  and  X Y ,  of ,  party  of 

the  second  part. 

WITNESSETH,  that  whereas,  on  or  about  the day  of 

,  19 . .  ,  pursuant  to  the  provisions  in  that  certain  mort- 

3  For  forms  In  case  of  redemp-      case  of  foreclosure  by  action  In 
itlon  from  sale,  see  forms  given  in      chapter  CXLV 
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gage,  bearing  date  the day  of ,  19. .  ,  executed  and 

delivered  hy  A B mortgagor,  to  G D ,  mort- 
gagee, and  duly  recorded  in  the  oiSce  of  the  register  of  deeds 

of  the  county  of in  the  state  of ,  wherein  said 

mortgaged  premises  are  situated,  on  the day  of  ,. 

19 . .  ,  at  ....  0  'clock  in  the noon  of  said  day,  in  volume 

....  of  mortgages,  on  page ;  and  by  virtue  of  the  power 

of  sale  contained  in  said  mortgage  and  of  the  statute  in  such 
case  provided,  and  pursuant  to  the  notice  of  sale  on  foreclosure 
by  advertisement  duly  given  and  published  for  the  time  and 

in  the  manner  prescribed  by  statute,  I,  L M ,  of , 

county  of  ......  and  state  of ,  did,  as  such  sheriff  and 

auctioneer,  at  the  time  and  place  mentioned  in  said  notice  of 

s^le,  to-wit,  on  the  ....  day  of ,  19 . .  ,  at o  'clock 

in  the  . . .  .noon,  of  that  day,  at  [name  place]  in  the  city  of 

,  county  of and  state  of ,  duly  offer  for 

sale,  and  did  then  and  there  duly  sell  at  public  auction  thfr 
mortgaged  premises  described  in  said  mortgage,  and  hereinafter 

described  situate,  lying  and  being  in  the  county  of state 

of ,  unto  X. . . .  Y. . . .  ,  aforesaid,  at  and  for  the  sum  of 

dollars,  he  being  the  highest  and  best  bidder  therefor,. 

and  that  being  the  highest  sum  bid  for  the  same. 

And  whereas,  upon  the  said  sale  I  did  make  out  and  sub- 
scribe duplicate  certificates  of  sale,  setting  forth  a  particular 
description  of  the  premises  sold,  the  price  bid  for  the  same,  the 
whole  consideration  money  paid,  and  the  time  when  such  sale 
would  become  absolute  and  the  purchaser  at  such  sale  would 
be  entitled  to  a  deed  for  the  same,  unless  redeemed  as  provided 
by  law,  one  of  which  duplicate  certificates  was,  within  ten  days 
after  the  sale  of  such  lands,  filed  in  the  office  of  the  register  of 

deeds  of  said  county  of ,  as  appears  from  said  certificate 

now  on  file,  and  the  other  was  delivered  to  the  said  purchaser. 

And  whereas,  the  said  premises,  after  the  expiration  of  one 
year  from  and  after  the  time  of  said  sale,  remain  unredeemed, 

and  no  creditor  of  said  A B has  acquired  the  right  or 

title  of  said  purchaser : 

NOW,  THEREFORE,  know  ye,  that  I,  the  said  L M 

the  sheriff,  and  auctioneer  by  whom  the  said  sale  was  made, 
by  virtue  of  the  power  of  sale  in  said  mortgage  contained  and 
of  the  statute  in  such  case  made  and  provided,  and  in  considera- 
tion of  the  said  sum  of dollars,  to  me  in  hand  paid  by 

the  said  X T ,  the  receipt  whereof  is  hereby  acknowl- 
edged, have  granted,  bargained,  sold,  aliened  and  conveyed,^ 
and  by  these  presents  do  grant,  bargain,  seU,  alien  and  convey 
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unto  the  said  X.'. . .  Y. . . .  and  to  his  heirs  and  assigns  forever, 
all  the  following  real  estate  with  the  appurtenances,  situate, 

lying  and  being  in  the  county  of and  state  of , 

known  and  described  as  [insert  usual  description] . 

TO  HAVE  and  to  hold  all  and  singular  the  premises  above 
mentioned  and  described,  and  every  part  thereof,  with  the  ap- 
purtenances above  mentioned  and  described,  and  hereby  con- 
veyed, or  intended  so  to  be,  unto  the  said  X. . . .  T ,  party  of 

the  second  part,  his  heirs  and  assigns  forever  to  his  and  their 
only  proper  use  and  behoof. 

IN  WITNESS  whereof  I,  L. . . .  M. . . .  ,  sheriff,  and  auc- 
tioneer as  aforesaid,  have  hereunto  set  my  hand  and  seal  the  day 
and  year  first  above  mentioned. 

L....  M [Seal.] 

Signed,  sealed  and  delivered  in  Sheriff County, 

presence  of  [two  witnesses.]  State  of 

[Venue.] 

Be  it  remembered,  that  on  this  ....  day  of ,  19 . .  , 

before  me  personally  came  L. . . .  M. . . .  ,  to  me  known  to  be  the 
person  of  that  name  mentioned  and  described  in,  and  who  exe- 
cuted the  foregoing  conveyance,  and  to  me  known  to  be  the 

sheriff  of   county,  state  of   ,  and  acknowledged 

that  he  executed  the  same  as  such  sheriff  freely  and  voluntarily 
for  the  uses  and  purposes  therein  named. 

0....  P...., 

[SEAL.]  Notary  Public, County, 

State  of 

2455.    Notice  of  chattel  mortgagee  sale. 

NOTICE  is  hereby  given,  that,  whereas  default  has  occurred  ^ 
in  the  conditions  of  that  certain  chattel  mortgage  executed  by 

A....    B ,  mortgagor,  to  C D ,  mortgagee    [and 

thereafter  assigned  to  E F ] ,  bearing  date  on  the 

day  of ,  19 . .  ,  by  reason  of  the  failure  of  said  mortgagor 

to  pay  the  debt  secured  thereby  [or  otherwise  state  the  default 
according  to  the  fact] ,  and  whereas  there  is  now  due  and  unpaid 

on  said  indebtedness  to  the  undersigned  the  sum  of  

dollars ; 

Now,  therefore,  the  property  described  in  said  mortgage,  to- 
wit  [describe  property],  or  so  much  thereof  as  may  be  necessary, 
will  be  sold  pursuant  to  the  power  of  sale  in  said  mortgage  con- 
tained, at  public  sale,  to  the  highest  bidder  for  cash,  on , 

the  ....  day  of ,  19. .  ,  at  . . . .  o'clock  in  the noon 

of  said  day,  at  [name  place]  in  the  city  of ,  county  of 

and  state  of ,  to  satisfy  the  debt  secured  by  said 
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mortgage,  and  the  costs  and  expenses  of  these  foreclosure  pro- 
ceedings. 

Dated  at ,  this day  of ,  19. . 

or  E . . . .  F. . . .  ,  Assignee  of  said  Mortgagee. 

C . . . .  D ,  Mortgagee. 

G H ,  Agent  or  Attorney 

for  C D ,  Mortgagee. 

[In  Nebraska  this  notice  inust  contain  also  a  statement  of  the 
place  where  the  mortgage  is  recorded.] 

2456.  Affidavit  of  service  of  notice  on  mortgagor  (Minn.  Rev. 

Laws  1905  sec.  3469). 
[Venue.] 

L M ,  being  duly  sworn,  says  that  on  the day  of 

,  19 . .  ,  at ,  in  said  county,  he  served  the  annexed 

notice  [or  within  notice]  of  chattel  mortgage  sale  upon  the  mort- 
gagor, A B ,  named  therein,  by  then  and  there  [state 

inanner  of  service  as  in  case  of  a  summons], 

L M 

[Jurat.] . 

[If  the  mortgagor  was  in  possession  of  the  mortgaged  property 
state  the  fact  in  the  above  affidavit.] 

2457.  Affidavit  that  mortgagor  could  not  be  found. 

[Venue.] 

L. . . .  M ,  being  duly  sworn,  says  that  on  the day  of 

,  19. .  ,  he  made  diligent  search  for  A B ,  the 

mortgagor  named  in  the  foregoing  and  annexed  notice  of  sale, 

within  said  county  of ,  state  of ,  and  that  he  was 

unable  to  find  said  mortgagor  withiu  said  county;  and  affiant 
further  states  that  to  the  best  of  his  knowledge  and  belief  the 
said  mortgagor  was  not  then  in,  and  that  he  could  not  then  be 
found  in  said  county. 

L. .. .  M. .. . 
[Jurat] 

2458.  Affidavit  of  service  of  notice  on  party  in  possession  of 

mortgaged  property. 
[Venue.] 

L M being  duly  sworn,  says  that  on  the day  of 

,  19 . .  ,  one  Q R of  the  city  of coxmty  of 

and  state  of ,  had  in  his  possession  the  mortgaged 

property  described  in  the  annexed  [or  within]  notice  of  sale; 
and  affiant  further  says  that  on  said  date  at ,  m  said 
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county,  he  served  said  notice  of  sale  upon  the  said  Q R. . . . 

by  then  and  there  [state  manner  of  service  as  in  case  of  a  sum-' 

mens] . 

[Jurat.]  L...;  M 

2459.  Affidavit  of  posting. 
[Venue.] 

L. . . .  M. . . .  ,  being  first  duly  sworn,  says  that  on  the  .... 

day  of  ,  19 . .  ,  he  duly  posted  three  true  and  correct 

copies  of  the  foregoing    [or  annexed]   notice  of  sale  at  three 
public  places  in  the  said  county  of as  follows : 

One  at 

One  at 

One  at 

[Jurat.]  L M. . . . 

2460.  Eeport  of  chattel  mortgage  sale  (Minn.  Rev.  Laws  1905' 

sec.  3470). 

[Venue.] 

I,  L M [sheriff  of  the  said  county  of  ],  do- 
hereby  certify  and  report  that  pursuant  to  the  annexed  notice 
of  sale,  and  the  mortgage  therein  described,  I  did,  at  the  time 
and  place  designated  in  said  notice,  expose  for  sale  at  public- 
vendue,  to  the  highest  bidder,  the  property  described  in  said 
mortgage  and  notice,  and  then  and  there  sold  the  same  as  fol- 
lows : 

[Name  article]  to  [name  purchaser]  for  the  sum  of 

dollars. 

[Proceed  in  the  same  way  with  all  the  articles  sold.] 

And  I  do  further  certify  and  report  that  said  bidders  wer^- 
respectively  the  highest  and  best  bidders,  and  the  said  sums  so- 
bid  by  them  respectively  were  the  highest  and  best  siuns  bid  at 
said  sale,  and  that  the  said  sale  was  fairly  conducted  and  all 
of  said  property  present  and  in  view  at  the  time  thereof. 

That  the  necessary  expenses  of  seizure,  keeping  and  sale  of" 
said  property  were  as  follows : 

[Give  itemized  statement  thereof.] 

That  I  first  paid  all  of  said  expenses,  to-wit,  the  sum  of 
dollars,  and  applied  the  remainder  of  the  amount  re- 
ceived, to-wit,  the  sum  of dollars,  upon'  the  said  chattel 

mortgage   [and  returned  the  following  property,  not  sold,  tO' 

A. ...  B. ...  ,  the  mortgagor,  describe  same] . 

[Date.]  L M. ..., 

[7/  sale  was  made  hy  one  not  an  officer  attach  ihe  following' 
affidavit] : 
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[Venue.] 

L M ,  being  duly  sworn,  says  that  he  is  the  person  who 

conducted  the  sale  referred  to  in  the  foregoing  report,  and  that 
said  report  signed  by  him  is  just  and  correct,  and  that  the  same 
is  a  complete  and  correct  report  and  return  of  all  the  proceedings 
had  in  said  foreclosure. 

L. ...  M.... 
[Jurat.] 

2460a.    Affidavit  of  attorney. 
[Venue.] 

E F. . . .  ,  being  first  duly  sworn,  says  that  he  is  a  regu- 
larly admitted  attorney  at  law  in  the  state  of ,  residing 

at ,  county  of in  said  state,  and  that  he  foreclosed 

the  mortgage  described  in  the  annexed  notice  of  sale  as  attorney 

for  G. . . .  D ,  the  mortgagee  therein  mentioned,  and  that  he 

has  been  paid  the  sum  of dollars  as  attorney's  fee  for 

such  service. 

x! . . . .  F . . .  • 
[Jurat.] 

[Attach  all  affidavits  to  the  report.] 
96 
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2461.  Petition  to  circuit  court  for  allowance  of  appeal  from 

county  court  after  expiration  of  time  (Wis.  Stats. 
1898  sec.  4035). 

[Venue.] 

To  the  Circuit  Court  of  the  County  of 

THE  PETITION  of  C...   D....   of   respectfully 

shows  and  alleges: 

That  on  the day  of ,  19 . .  ,  in  the  county  court 

of  said  county,  an  order  was  made  [or,  judgment  entered]  by 
said  court  in  the  matter  of  the  last  will  and  testament  of,  etc. 
[give  title]  by  which  it  was  ordered  [or,  adjudged]  [state  sul- 
stance  of  the  order  or  judgme^it]. 

That  your  petitioner  has  a  direct  interest  in  the  matter  con- 
cerning which  said  order  [or,  judgment]  was  entered,  in  this, 
that  he  is  one  of  the  legatees  named  in  the  wiU  of  said  [here 
state  facts  showing  the  interest  and  that  it  tvUl  be  directly  af- 
fected] . 

That,  as  your  petitioner  is  advised  and  verily  believes,  justice 
requires  a  revision  of  the  case  for  the  following  reasons  [here 
state  the  facts  and  reasons  showing  that  injustice  wUl  be  done 
the  petitioner  if  the  order  or  judgment  stands  and  that  the  same 
is  erroneous]. 

That  without  fault  on  his  part,  the  appellant  omitted  to  take 
his  appeal  from  said  order  [or,  judgment]  within  the  time  re- 
quired by  and  according  to  law;  and  that  such  omission  was 
caused  by  the  following  facts  [here  state  the  facts,  such  a^  sick- 
ness or  other  cause]. 

YOUR  PETITIONEE  therefore  prays  that  he  be  allowed  to 
appeal  from  said  order  [or,  judgment]  pursuant  to  the  provi- 
sions of  the  statute  in  such  case  made  and  provided  upon  such 
terms  and  within  such  time  as  the  court  shall  deem  reasonable. 

C D 

[Add  verification.] 

[The  petition  ma^j  be  brought  to  hearing  by  notice  of  motion 
or  order  to  show  cause.] 

2462.  Order  allowing  appeal  on  foregoing  petitioii. 

[Title  of  court.] 

. ^ 

In  the  matter  of  the  application  of  i 

C D for  leave  to  appeal 

from  an  order  [or,  judgment]  of 

the    county    court    of     

county. 

This  matter  coming  on  to  be  heard  at  the term  of  the 

circuit  court  for  countj-  on  the   ....   day  of   , 
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19 . .  ,  upon  the  petition  of  C D praying  the  allowance 

of  an  appeal  to  this  court  from  the  order  [or,  judgment]  of  the 

county  court  of county,  described  in  said  petition ;  after 

hearing  G. . . .  H. . . .  ,  Esq.,  for  the  petitioner  and  after  con- 
sidering the  affidavits  of  N 0 and  0 P ,  filed 

by  B . . . .  F . . . .  ,  Esq.,  who  appeared  in  opposition  to  said  mo- 
tion ;  and  it  satisfactorily  appearing  that  the  said  C . . . .  D . . . . 
omitted  to  appeal  from  said  order  [or,  judgment]  without  fault 
on  his  part  and  that  justice  requires  a  revision  of  the  case ; 

Now,  on  motion  of  G H ,  of  counsel  for  said  peti- 
tioner, 

IT  IS  ORDERED,  that  said  petitioner  be  allowed  to  take  an 
appeal  from  the  order  [or,  judgment]  described  in  said  petition, 
within  ....  days  from  the  date  hereof,  and  that  notice  of  said 
appeal  be  filed  with  the  county  court  in  like  manner  as  appeals- 
are  taken,  when  done  seasonably. 

That  before  such  appeal  shall  be  effectual,  the  appellant  shall 
also  file  with  the  county  court  an  undertaking  in  such  sum  and 
with  such  surety  as  the  judge  of  said  county  court  shall  approve, 
to  the  effect  required  by  section  4032,  of  the  Wisconsin  Statutes 
of  1898,  and  that  he  give  notice  of  such  appeal  to  such  persons 
and  in  the  manner  which  the  county  court  shall  order  [or  spec- 
ify such  other  terms  as  are  required  in  the  particular  case]. 
[Date.]  By  the  Court: 

J....  K 

Circuit  Judge. 
2463.    Petition  to  set  off  mutual  judgments.^ 
[Title.] 

To  the Court  of County,  State  of 

THE  PETITION  of  C D respectfully  represents  that 

on  the day  of ,  19 . .  ,  a  judgment  was  duly  rendered 

and  docketed  by  this  court  in  this  action  in  favor  of  the  above 
named  plaintiff  and  against  your  petitioner  for  the  sum  of 

dollars,  damages  and  costs,  and  that  no  part  thereof 

has  been  paid  and  the  same  is  still  owned  by  said  plaintiff  as. 
your  petitioner  is  informed  and  verily  believes. 

That  on  the day  of   ,  19 . .  ,  in  an  action  then 

pending  in  the court  of county,  in  which  your 

petitioner  was  plaintiff  and  said  A B. . . .  was  defendant, 

said  last  named  court  rendered  a  judgment  in  favor  of  your 

1  The  power  to  set  off  judgmeata  plication  should  be  made  to  the 

existing  in  the  same  right  even  In  court   in   which   the  judgment   is 

different    courts    is    inherent     It  against    the    moving    party    and; 

arose  in  courts  of  equity  but  is  should  be  entitled  In.  that  action, 
now  used  by  all  courts.    The  ap- 
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petitioner  and  against  said  A B for dollars, 

damages  and  costs  [if  latter  judgment  was  rendered  in  another 
court  add,  a  certified  copy  of  wHeh  judgment  is  attached  hereto 
marked  Exhibit  A]. 

That  no  part  of  said  last  named  judgment  has  been  paid  and 
that  the  same  is  still  owned  by  your  petitioner. 

That  neither  of  said  judgments  have  been  reversed  and  that 
the  same  are  capable  of  set-off  against  each  other,  both  being 
rendered  in  the  same  right. 

"WHEREFORE  your  petitioner  prays  that  said  last  named 
judgment  be  set  off  against  said  judgment  first  above  described 
and  that  said  first  named  judgment  be  satisfied  of  record  so  far 
as  such  set-off  will  pay  the  same,  and  that  he  recover  the  costs 

of  this  motion.  C . . . .  D , 

Petitioner. 

[Add  verification  as  in  case  of  a  pleading.] 

[The  petition  should  ie  brought  to  a  hearing  upon  a  notice  of 
viotion  or  order  to  show  cause.] 

2464.    Order  setting  off  judgments. 

[Title.]  [Caption  as  in  Form  7.] 

The  motion  of  the  said  defendant  to  set  off  that  certain  judg- 
ment hereinafter  described  against  the  judgment  rendered  by 
this  court  in  the  above  entitled  action  coming  on  to  be  heard, 
upon  the  verified  petition  of  said  defendant  and  the  record  in 

this  action   [and  the  affidavit  of  A B....   in  opposition] 

after  hearing  G. . . .   H ,  Esq.,  for  the  motion  and  E 

F . . . .  ,  Esq.,  contra, 

IT  IS  ORDERED,  that  the  judgment  recovered  .by  C 

D against  A. . . .  B in  the  ....  court,  on  the day 

of ,  19 . .  ,  for dollars  with  interest  thereon  to 

this  date  amounting  in  all  to dollars,  be  set  off  and 

deducted  from  the  judgment  rendered  in  the  above  entitled  ac- 
tion, in  favor  of  A ... .   B . . . .   and  against  C . . . .  D for 

dollars  [and  the  interest  due  thereon] ,  which  leaves 

unsatisfied  on  the  last  named  judgment  the  sum  of dol- 
lars with  interest  thereon  from  this  date,  and  that  the  clerk  of 
this  court  malie  the  proper  entry  of  satisfaction  in  the  docket  of 
the  judgment  of  this  court. 

Further  ordered,  that  the  said  C . . . .  D . . . .  cause  satisfaction 

to  be  entered  of  the  judgment  in  his  favor  in  the  said 

court,  to  the  extent  of  said  set-off,  and  that  said  C . . . .  D . . . . 

have  the  sum  of dollars  costs  of  this  motion. 

By  the  Court: 
J K ,  Judge. 
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2465.    Order  appointing  receiver  in  a  creditor's  action  (Wis. 
Stats.  1898  sec.  3029;  0.  0.  Rule  XXVII  subd.  3). 

[Titte.] 

Upon  the  svumnons  and  complaint  herein,  duly  served,  and 

the  affidavit  of  A. ...  B ,  it  appearing  that  no  receiver  of 

the  property  and  effects  of  the  said  C D has  been  ap- 
pointed and  that  no  supplementary  proceedings  against  him 
are  pending; 

On  motion  of  E . . . .  F . . , .  ,  Esq.,  attorney  for  the  plaintiff, 

IT  IS  ORDERED : 

1.  That  R. . . .  C of  ,  be  and  he  hereby  is  ap- 
pointed with  the  usual  powers,  rights  and  duties,  receiver  of  the 
estate  and  property,  real  and  personal,  and  things  in  action, 

and  equitable  interests  belonging  to  the  said  C D ,  and 

of  any  property,  money  or  thing  in  action  or  actions  due  or 
held  in  trust  for  him,  except  such  as  is  exempt  by  law  from 
seizure  or  sale  on  execution,  and  except  also  where  such  trust 
has  been  created  by,  or  the  fund  so  held  in  trust  has  proceeded 
from,  some  person  other  than  the  said  defendant  himself. 

2.  That  before  entering  upon  the  duties  of  his  trust,  the  said 
receiver  give  security  in  the  form  of  a  bond  to  the  clerk  of  this 

court,  and  his  successors  in  office,  in  the  sum  of dollars, 

with  two  sufficient  sureties,  who  shall  justify  as  in  case  of  ar- 
rest and  bail,  conditioned  that  the  said  R. . . .  C shall  duly 

account  for  all  property  and  effects  that  shall  come  to  his  hands 
or  control  as  such  receiver,  and  pay  and  apply  the  same  from 
time  to  time  as  he  may  be  directed  by  the  court  and  shall  obey 
such  orders  as  the  court  may  make  in  relation  to  such  trust,  and 
in  all  things  faithfully  perform  his  duties  as  such  receiver,  upon 
the  giving  of  which  bond,  and  the  approval  thereof  by  the  judge 
of  this  court,  such  receiver  shall  be  vested  with  the  usual  duties, 
rights  and  powers  of  a  receiver  in  a  creditor's  action  as  well  as 
the  powers  and  duties  conferred  by  section  five  of  Rule  XXVII 
of  the  rules  of  the  circuit  courts. 

3.  That  said  C. . . .  D. . . .  appear  before  L. . . .  M ,  court 

commissioner,  and  assign,  convey  and  deliver  to  said  receiver  as 
directed  by  said  commissioner  all  his  property  not  exempt  from 
execution,  equitable  interests,  things  in  action  and  effects,  and 
all  notes,  bonds,  mortgages,  deeds,  books  and  accounts,  con- 
tracts, papers,  evidences  and  securities  relating  to  the  same,  at 
such  time  as  the  said  commissioner  shall  require. 

4.  That  said  judgment  debtor,  0 . . . .  D . . . . ,  appear  before 
said  court  commissioner  from  time  to  time,  and  at  such  times 
as  he  shall  designate,  and  produce  such  books  and  papers,  and 
submit  to  such  examination  on  oath  as  said  commissioner  shall 
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direct,  in  relation  to  any  matter  whicli  he  may  be  legally  re- 
quired to  disclose. 

5.  And  the  said  plaintiff  or  said  receiver  shall  be  at  liberty 
to  apply  to  the  court  from  time  to  time,  for  such  further  order 
or  directions  as  may  be  necessary. 

By  the  Court : 

J....  K...., 
Circuit  Judge. 

2466.  Assignment  by  debtor  to  receiver. 
[Title.] 

Pursuant  to  an  order  of  this  court  made  in  the  above  entitled 
action  and  in  consideration  of  one  dollar,  to  me  paid  by  R. . . . 
C . . . .  ,  receiver  in  said  action,  the  receipt  whereof  is  hereby  ac- 
knowledged, I,  C . . . .    D ,  the  said  defendant,  do  hereby 

give,  grant,  assign  and  convey  and  transfer  to  said  R C. . . .  , 

as  such  receiver,  all  the  property,  equitable  interests,  things  in 
action  and  effects,  to  me  belonging  or  in  any  way  appertaining 
at  the  time  of  the  commencement  of  this  action,  to-wit,  on  the 
....  day  of ,  19 . .  ,  except  such  as  are  exempt  from  exe- 
cution, and  all  notes,  bonds,  mortgages,  deeds,  books  and  ac- 
counts, contracts,  papers,  evidences  and  securities,  relating  to 
the  same.  To  have  and  to  hold  the  same  to  him  as  such  receiver, 
and  to  his  successors  and  assigns,  subject  to  the  order  and  di- 
rection of  said  court. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  seal, 

this day  of ,  19. . 

C...  D.... 

[Add  acknowledgment.] 

2467.  Petition  by  receiver  to  be  substituted  as  a  party  to  a 

pending  action. 
[Title.] 

To  the  .......  Court  for County: 

THE  PETITION  of  R C respectfully  alleges: 

1.  That  by  an  order  duly  made  in  an  action  pending  in  the 

court  for  the of ,  on  the  ....  day  of , 

19. .  ,  wherein  A. . . .  B is  plaintiff,  and  C. . . .  D. . . .  de- 
fendant, your  petitioner  was  appointed  receiver  of  [state  what 
he  was  appointed  receiver  of  and  his  duties  generally]  which 
trust  he  accepted,  duly  qualified  under  and  is  now  engaged  in 
the  duties  thereof. 

2.  That  the  action  above  entitled  was  pending  at  the  date  of 
such  appointment,  and  is  at  issue,  and  the  object  of  the  same 
is  [here  state  the  object  of  the  action  in  general  terms]. 

3.  That  it  is  necessary  for  the  proper  protection  of  the  in- 
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terests  committed  to  your  petitioner  as  such  receiver  that  he  be 
substituted  for  C . . . .  D in  said  action  to  defend  the  same. 

TOUR  PETITIONER,  therefore,  prays  that  he  be  substituted 
in  the  place  of  C . . . .  D . . . .  as  defendant  in  the  above  entitled 
action,  to  defend  the  same. 
[Date.]  R....  C... 

[Add  verification  as  in  case  of  a  pleading.] 

2468.  Order  requiring  sheriff  to  take  property  and  deliver 

same  to  receiver  (Wis.  Stats.  1898  sec.  2794). 

[Title.] 

It  appearing  by  the  affidavits  of  A B....   and  L.... 

M. . . .  that  the  above  named  defendant  has  disobeyed  that  cer- 
tain order  of  this  court  made  in  this  action  on  the  ....  day  of 

,  19. .  ,  appointing  R. . . .   C. . . .  ,  Esq.,  receiver  herein, 

and  requiring  said  defendant  to  deliver  his  property  not  ex- 
empt from  execution  to  said  receiver,  and  that  said  defendant 
still  holds  said  property,  consisting  of  [describe  same]  and  re- 
fuses to  deliver  the  same  to  said  receiver; 

Now,  therefore,  on  motion  of  E . . . .  F ,  attorney  for  said 

plaintiff, 

IT  IS  ORDERED,  that  the  sheriff  of  Dane 'county  be  and  he 
is  hereby  commanded  on  receipt  of  this  order  to  take  possession 
of  said  property  [describe  same]  wherever  the  same  be,  found, 

and  deliver  the  same  to  said  R C. . . .  as  receiver  aforesaid 

and  make  due  return  of  his  execution  of  this  order  with  all  con- 
venient speed. 

By  the  Court: 
J K ,  Judge. 

2469.  Account  of  receiver,  outline  form, 

[Title.] 

To  the Court  of County : 

I,  the  undersigned  R. . . .  C. . . .  ,  appointed  receiver  in  this 
action  by  order  dated ,  19 . .  ,  do  hereby  render  my  ac- 
count as  such  receiver  as  follows: 

I  report  that  there  came  into  my  possession  as  receiver  the 
property  described  in  the  inventory  attached  hereto  and  marked 
Exhibit  A. 

That  I  received  rents  and  profits  from  said  property  [or,  from 
the  real  property  named  in  said  inventory]  in  the  amount  set 
forth  in  the  statement  hereto  attached  marked  Exhibit  B. 

That  I  sold  the  personal  property  described  in  said  inventory 
under  direction  of  the  court  and  that  a  full,  true  and  itemized 
account  of  such  sales  is  attached  hereto  and  marked  Exhibit  C. 
[If  real  estate  has  been  sold  report  same.] 
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That  I  compromised  the  disputed  claims  by  direction  of  this 

court  and  received  therefor  the  sum  of dollars  as  set 

forth  in  Exhibit  D. 

That  Exhibit  E  attached  hereto  contains  a  full  and  complete 
statement  of  all  claims  proven  and  the  amounts  paid  on  them 
respectively  as  well  as  of  all  expenses,  costs,  counsel  fees  and 
other  disbursements,  and  that  the  vouchers  for  the  same  are 
also  attached  hereto. 

That  a  condensed  statement  of  my  account  is  as  follows: 

Debits. 

■Cash  from  sales  of  personal  property $ 

Cash  from  rents  and  profits 

[So  proceed  with  debit  items.] 

Credits. 
Expenses  as  per  schedule  attached $ 

[So  proceed  with  credit  items.] 

That  the  balance   remaining  in   my  hands   is   the   sum   of 

dollars,  which  is  deposited  in  the  Bank  of  , 

subject  to  the  direction  of  the  court. 

{Date.]  R....  C 

Receiver. 

[Attach  affidavit,  see  Form  470.] 

2470.    AflBdavit  by  wife  as  plaintiff  in  divorce  action,  for  suit 
money,  temporary  alimony,  etc. 

[Title.] 
[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  says  that  she  is  the  plaintiff 
in  this  action  and  that  the  same  is  brought  to  secure  a  divorce 
from  the  defendant  upon  the  grounds  "Tstated  in  her  complaint 
-of  which  a  copy  is  annexed  hereto. 

That  she  is  without  means  of  support  for  herself  or  her  chil- 
dren hereinafter  named  [except,  etc.]  and  is  also  without  means 
to  pay  the  necessary  expenses  for  counsel  fees  and  disburse- 
ments in  the  prosecution  of  said  action  [if  she  be  sick  or  feeble 
in  health  stale  facts]. 

That  the  children  of  said  marriage  consist  of  [give  names  and 
ages]  and  that  she  desires  the  custody  of  said  children  pending 
this  action;  that  the  defendant  is  not  a  proper  person  to  have 
charge  of  said  children  for  the  reason  that  [state  facts]. 

That  said  defendant  threatens  that  he  will  do  violence  to  the 
afSant;  and  that  he  will  never  permit  her  to  have  the  care  or 
custody  of  their  children;  that  he  will  take  them  from  her  by 
force,  and  carry  them  away;  and  affiant  verily  fears  that,  unless 
restrained  by  the  order  of  this  court,  he  will  carry  such  threats 
into  execution. 
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[If  it  is  desired  to  enjoin  defendant  from  disposing  of  his 
property  set  forth  facts  showing  that  he  proposes  to  do  so,  e.  g.]  : 
That  the  defendant  is  about  to  sell  and  dispose  of  his  personal 
property,  and  convert  the  same  into  money,  and  remove  with  the 
same  out  of  this  state;  that  he  threatens  and  gives  out  that  he 
will  do  so,  and  is  attempting  to  make  such  sales;  that  he  has  de- 
clared such  to  be  his  purpose  to  the  plaintiff,  and,  as  she  is  in- 
formed and  believes,  to  others;  and  she  believes  and  fears  that, 
unless  restrained  by  the  order  of  this  court,  the  defendant  will 
remove  his  property  out  of  this  state,  and  depart  therefrom  so 
as  to  render  ineffectual  any  judgment  for  alimony  which  she 
may  obtain. 

That  the  defendant  is  a  strong  and  able  bodied  man  and  earns 

about  the  sum  of dollars  per  week  in  his  business  as  a 

,  and  that  he  has  real  and  personal  property  amounting 

to  the  sum  of dollars  in  value  [or  otherwise  set  forth 

his  financial  condition]. 

WHEREFORE  affiant  prays  that  said  defendant  may  be  re- 
quired to  pay  affiant  a  suitable  sum  for  her  support  and  that  of 
her  said  children  pending  this  action,  as  well  as  a  suitable  sum 
for  suit  money  to  enable  her  to  carry  on  the  same,  that  the  cus- 
tody of  said  children  be  awarded  her,  and  that  defendant  be 
restrained  from  interfering  with  her  personal  liberty  or  with  her 
custody  of  said  children  and  also  from  disposing  of,  incumber- 
ing or  removing  said  property  and  for  such  further  order  as 
may  be  just. 

^x*  •  •  •    S^  ■  •  •  • 

[Jurat.] 

[Add  corroborating  affidavits.] 

2471.    Order  to  show  cause  on  foregoing  affidavit. 

[Title.] 

On  reading  and  filing  the  verified  complaint  of  the  plaintiff 
and  the  affidavits  of  said  plaintiff  and  of  N. . . .   0....   and 

0. . . .  P ,  and  on  motion  of  E. . . .  F. . . .  ,  attorney  for  the 

plaintiff, 

IT  IS  ORDERED,  that  the  above  named  defendant  show 
cause,  before  me,  at  my  chambers,  in  the  court  house,  in  the  city 

of  ,  in  said  county,  on  the  ....  day  of ,  19 . .  , 

at  ....  0  'clock  in  the  forenoon,  or  as  soon  thereafter  as  counsel 
can  be  heard,  why  the  defendaiit  should  not  be  required  to  pay 
the  plaintiff  a  suitable  sum  weekly  for  her  support  and  main- 
tenance and  the  support  and  maintenance  of  her  children  dur- 
ing the  pendency  of  this  action,  and  why  [proceed  in  the  same: 
way  with  the  other  matters  included  in  the  motion]. 


Chapter  CLXIV.]  1531  [I^orm-  2472. 

And  let  a  copy  of  said  complaint  and  said  affidavits  be  served 

with  this  order  on  the  defendant,  at  least hours  before  the 

time  fixed  herein  for  showing  cause. 

And  until  the  hearing  of  said  order  and  further  order  thereon 
the  defendant,  his  attorneys,  agents  and  servants  are  hereby  or- 
dered to  desist  and  refrain  from  selling,  disposing  of,  conceal- 
ing or  removing  out  of  this  state  any  of  the  property  of  the 
defendant. 

[Add  order  restraining  defendant  from  interfering  with  the 
liberty  of  the  plaintiff,  if  desired,  pending  the  hearing  of  the 
motion.] 
[Date.]  J K ,  Judge. 

2472.    Affidavit  of  wife,  as  defendant  in  divorce  action^  for 
suit  money,  etc. 

[Title.] 
[Venue.] 

C B ,  being  first  duly  sworn,  on  oath  says  that  she  is 

the  defendant  in  this  action. 

That  she  has  fully  and  fairly  stated  the  case  in  this  action  to 

G H ,  Esq.,  her  attorney  and  counsel,  who  resides  in 

the  city  of ,  in  said  county,  and  that  she  is  advised  by 

her  said  counsel  upon  such  statement  thus  made,  that  she  has  a 
valid  and  substantial  defense  to  said  action,  upon  the  merits  and 
to  the  whole  thereof. 

That  she  is  about  to  make  answer  to  the  complaint  denying  all 
the  charges  therein  alleged  as  ground  for  divorce,  and  intends 
and  desires  to  defend  said  action  and  to  set  up  a  counterclaim 
for  divorce  on  the  ground  of  cruel  and  inhuman  treatment,  to- 
wit  [Jiere  set  forth  the  facts  showing  a  catise  of  action  on  her 
own  part  for  divorce] . 

That  the  affiant  is  without  means  to  support  herself  or  to  de- 
fend this  action  [except,  etc.] 

That  the  plaintiff  is  of  ample  means,  abilities  and  faculties;, 
that  he  has  [here  specify  his  property,  ability  to  earn  money,, 
probable  income,  etc.] 

That  she  makes  this  affidavit  for  the  purpose  of  moving  for  an 
order  for  suit  money  in,  and  a  suitable  allowance  for  her  sup- 
port, pending  this  action. 

[7/  other  relief,  such  as  injunction  against  the  plaintiff,  is  de- 
sired, state  the  facts  justifying  such  relief  substantially  as  in 
Form  2470.] 

G. ...  S. . . . 
[Jurat.] 
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2473.  Order  for  suit  money,  temporary  alimony,  etc. 

[Title.] 

The  plaintiff's  motion  for  suit  money,  temporary  alimony, 
•etc.  [state  what  motion  includes],  coming  on  to  be  heard  thia 
day  before  me  on  the  verified  complaint,  the  affidavits  of  A. . . . 
B. . . .  ,  N. . . .  0. . . .  and  0. . . .  P. . . .  in  support  of  said  mo- 
tion, and  the  affidavits  of  Q. . . .  E. . . .  and  R S. . .  in  op- 
position thereto;  after  hearing  B. . . .  F ,  Esq.,  attorney  for 

the  plaintiff,  and  G. . . .  H ,  Esq.,  for  the  defendant, 

IT  IS  OEDERED,  that  the  defendant  pay  to  E F , 

the  plaintiff's  attorney,  the  sum  of dollars,  on  or  be- 
fore the  ....  day  of ,  19 . .  ,  as  suit  money,  to  enable  the 

plaintiff  to  carry  on  this  action,  and  that  he  pay  to  the  plaintiff 

personally  [or,  deposit  in  the bank  for  the  use  of  and  to 

the  credit  of  the  plaintiff] ,  the  sum  of dollars  per  week 

[or,  month],  to  be  paid  or  deposited  each  week  [or,  month],  on 
Saturday  [or,  if  monthly,  on  the  last  Saturday  of  each  month], 
for  the  support  and  maintenance  of  the  plaintiff,  pending  this 
-action. 

That  the  plaintiff  be  allowed  the  custody  and  charge  of  the 
infant  children  of  the  parties  [name  them]  until  the  further  or- 
der of  the  court,  and  that  the  defendant  pay  to  plaintiff  the 

sum  of dollars  per  month,  for  their  suitable  support 

and  maintenance,  to  be  paid  [state  time  and  place]. 

That  the  defendant  do  absolutely  desist  and  refrain  from  im- 
posing any  restraint  upon  the  personal  liberty  of-  the  plaintiff 
and  from  taking  from  her  custody  or  charge  any  or  either  of 
said  children. 

[If  ground  is  shown  for  an  order  restraining  the  defendant 
from  disposing  of  his  property] :  That  the  defendant-  refrain 
from  disposing  of,  concealing,  removing  out  of  the  state,  or  in- 
cumbering any  of  his  property,  real  or  personal,  until  the  fur- 
ther order  of  this  court. 
[Date.]  J. . . .  K. . . .  ,  Judge. 

2474.  Petition  for  removal  of  action  to  United  States  circuit 

court  on  ground  of  diverse  citizenship. 

[Title  in  state  court.] 

To  the Court  for County,  State  of : 

THE  PETITION  of  C...  D....,  the  defendant  above 
named,  respectfully  shows  that  he  is  a  citizen  of  the  state  of 

,  and  that  the  plaintiff  is  a  citizen  of  the  state  of ; 

that  the  above  entitled  action  was  commenced  by  the  service 
of  the  summons  therein  on  the  defendant  on  the  ....  day  of 
,  19 . .  ,  at ,  in  said  state,  and  that  said  action  is 


Chapter  CLXIV.]  1533  "  [Form  2475. 

brought  to  recover  [state  briefly  the  character  of  the  action] ;; 
that  the  matter  in  dispute  exceeds  the  sum  or  value  of  two 
thousand  dollars,  exclusive  of  interest  and  costs,  and  that  the 
time  within  which  the  defendant  is  required  by  law,  or  by  any 
rule  of  court,  to  answer  or  plead  to  the  complaint  of  the  plaintiff 
in  tiie  action,  has  not  expired ;  and  your  petitioner  herewith  pre- 
sents his  bond,  with  N. . . .  0 and  0. . . .  P. . . .  ,  good  and 

sufficient  sureties,  for  his  entering  at  the  next  term  of  the  cir- 
cuit court  of  the  United  States,  for  the district  of ,- 

on  the  first  day  of  its  next  session,  a  copy  of  the  record  in  the 
above  entitled  cause,  copies  of  said  process  against  petitioner 
and  of  all  pleadings,  depositions,  testimony  and  other  proceed- 
ings in  the  cause,  and  for  the  payment  of  all  costs  which  may  be 
awarded,  if  said  circuit  court  shall  hold  that  this  cause  was 
wrongfully  or  improperly  removed  thereto,  and  also  for  their 
appearing  and  entering  special  bail  in  said  suit,  if  special  bail 
was  originally  requisite  therein;. and  your  petitioner  hereby  of- 
fers to  furnish  such  additional  surety  as  this  honorable  court 
shall  require. 

WHEREFORE  your  petitioner  prays  this  court  to  accept  said 
petition  and  bond,  and  to  proceed  no  further  in  this  action,  pur- 
suant to  the  provisions  of  the  acts  of  congress  in  that  behalf. 

\j  •  •  •  •    X/  •  •  •  • 

[Verification.] 

2475.    Bond  accompanying'  foregoing  petition. 

KNOW  ALL  MEN  by  these  presents,  that  we,  C D 

of ,  as  principal,  and  N 0 and  0 P of 

,  state  of ,  as  sureties,  are  held  and  firmly  bound 

unto  A. . . .  B of in  the  sum  of dollars,  to 

be  paid  to  the  said  A B ,  his  executors,  administrators 

or  assigns;  to  which  payment  well  and  truly  to  be  made  and 
done,  we  bind  ourselves,  our  heirs,  executors  and  administrators, 
jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals  the day  of ,  19 . . 

Whereas,  the  above  bounden  C D has  petitioned  the 

court  of county,  state  of ,  for  the  removal 

of  a  cause  therein  pending  wherein  A B is  plaintiff,  and 

0 D is  defendant,  to  the  circuit  court  of  the  United 

States  for  the district  of ,  pursuant  to  the  provi- 
sions of  the  acts  of  Congress  in  that  behalf ; 

NOW,  THEREFORE,  the  condition  of  the  above  obligation 

is  such,  that  if  the  above  bounden  C D shall  enter  in 

such  circuit  court,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  in  such  suit,  copies  of  the  process  against  petitioner,. 
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and  of  all  the  pleadings,  depositions,  testimony  and  other  pro- 
ceedings in  the  cause,  and  shall  pay  all  costs  that  may  be  awarded 
by  said  circuit  court,  if  said  court  shall  hold  that  such  suit  was 
wrongfully  or  improperly  removed  thereto,  and  shall  also  then 
and  there  appear  and  enter  special  bail  in  such  suit,  if  special 
bail  was  originally  requisite  therein,  then  this  obligation  shall 
be  null  and  void,  otherwise  of  force. 


c, 

..  D.. 

. .  ,  [Seal.] 

N.. 

..  0.. 

. .  ,  [Seal.] 

0... 

,.  P.. 

. .  ,  [Seal.] 

In  presence  of 
[two  witnesses.] 
[Venue.] 

N. . . .  0. . . .  and  0. . . .  P. . . .  ,  being  each  duly  sworn,  each 
for  himself  deposes  and  says  that  he  is  one  of  the  sureties  in  the 
foregoing  bond  and  that  he  is  a  resident  of  the  state  of  Wis- 
consin, and  a  property  holder  therein ;  that  he  is  worth  the  sum 
of  five  hundred  dollars  over  and  above  all  his  debts  and  liabili- 
ties, and  exclusive  of  property  by  law  exempt  from  execution. 

N....    0.... 


[Jurat.] 
[Indorse  approval  by  state  court.] 


0 P. 


2476.    Order  of  removal  from  state  court  to  United  States 
court. 

[Title  in  state  court.] 

Upon  reading  and  filing  the  petition  of  0 D . . . .  for  re- 
moval of  above  entitled  action  to  the  circuit  court  of  the  United 
States  for  the  ....  district  of ,  and  the  bond  thereto  at- 
tached, showing  that  aU  the  proceedings  for  the  removal  of  said  _ 
above  entitled  action  into  the  circuit  court  of  the  United  States 

for  the district  of ,  pursuant  to  the  statute  in  such 

case  made  and  provided,  have  been  taken,  and  that  said  suit  is 

one  proper  for  such  removal,  and  on  motion  of  G H. . . ,  , 

Esq.,  attorney  for  the  petitioner, 

IT  IS  HEREBY  ORDERED,  that  said  suit  be,  and  the  same 
hereby  is,  removed  into  the  circuit  court  of  the  United  States 

for  the  ....  district  of ,  and  the  clerk  of  this  court  is 

hereby  directed  to  transmit  and  deliver  to  the  clerk  of  the  cir- 
cuit court  of  the  United  States  for  the district  of , 

copies  of  the  record,  and  of  the  process  against  said  petitioner, 
and  of  all  pleadings,  depositions,  testimony, . and  other  proceed- 
ings in  the  cause. 
[Date.]  By  the  Court : 

J. . . .  K ,  Judge. 
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2477.    Complaint  in  action  to  enforce  log  lien  (Wis.  Stats. 
1898  sees.  3331-3339). 

[Title.] 
The  plaintiff  complaining  of  the  defendants  alleges: 

I.  That  on  and  between  the day  of >  19-  •  ,  and 

the  ....  day  of ,  19 . .  ,  the  plaintiff,  at  request  of  the 

defendant,  C D ,  performed  labor  and  services  in  cut- 
ting and  hauling  [or  otherwise  specify  the  kind  of  labor]  certain 
logs  and  timber  at for days,  and  for  which  said  de- 
fendant, C D ,  promised  and  agreed  to  pay  the  plaintiff 

doUars  per  day  [or  otherwise  state  contract] ,  and  that 

the  said  defendant,  C D . . . .  ,  is  personally  indebted  there- 
for to  the  plaintiff  in  the  sum  of dollars,  which  sum  is 

now  due  and  unpaid. 

II.  That  the  logs  and  timber  upon  which  said  labor  and  serv- 
ices were  performed,  are  described  as  follows  [describe  the  same 
as  in  claim  for  lien]. 

III.  That  the  last  day  of  doing  said  labor  and  services  was 

the day  of ,  19 . .  ,  and  on  the  first  day  of , 

19 . .  ,  thereafter,  the  plaintiff  duly  filed  in  the  ofl&ce  of  the  clerk 

of  the  circuit  court  in  and  for county,  his  claim  for  a 

lien  upon  said  logs  and  timber  for  said  amount,  which  claim 
was  made,  signed  and  verified  by  plaintiff  and  set  forth  the 
nature  of  the  debt  for  which  a  lien  was  claimed,  the  amount 
claimed  to  be  due,  a  description  of  the  property  on  which  the  lien 
is  claimed  and  an  averment  that  this  petitioner  claims  a  Hen 
thereon  pursuant  to  law. 

IV.  That  the  defendants,  X Y and  T Z , 

claim  to  own  or.  have  some  interest  in  said  property  and  are 
therefore  made  defendants  in  this  action,  but  that  said  interest, 
if  any,  is  subject  to  the  plaintiff's  said  Hen  as  plaintiff  is  in- 
formed and  verily  believes. 

V.  That  four  months  have  not  elapsed  since  the  filing  of 
plaintiff's  said  claim  for  a  lien, 

WHEREFORE  plaintiff  demands  judgment  against  said  de- 
fendant, C. . . .  D ,  for  the  sum  of doUars  and  in- 
terest from ,  19 . .  ,  with  the  costs  and  disbursements  of 

this  action,  and  prays  that  the  same  be  adjudged  a  lien  upon  the 
logs  and  timber  herein  above  described,  pursuant  to  the  provi- 
sions of  chapter  143  of  the  statutes  of  Wisconsin  for  1898  and 
the  acts  amendatory  thereof. 

B....  F....  , 
Plaintiff's  Attorney. 

[Add  verification.l 
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2478.  Affidavit  for  attachment  to  enforce  log  lien  (Wis.  Stats. 

1898  sec.  3332). 

[Title.] 
[Venue.] 

A. . . .  B. . . .  ,  being  duly  sworn,  says  that  he  is  the  plaintiff 
in  the  above  entitled  action  [or  if  the  affidavit  is  made  by  plaint- 
iff's ag^nt  or  attorney]  :    E F. . . .  ,  being  duly  sworn,  says 

he  is  the  agent  [or,  attorney]  for  the  plaintiff  in  the  above  en- 
titled action  and  makes  this  affidavit  on  behalf  and  by  authority 
of  said  plaintiff. 

That  said  defendant,  C D . . . .  ,  is  indebted  to  the  plaint- 
iff in  the  sum  of dollars  over  and  above  all  legal  set- 
offs and  that  the  same  is  due  for  labor  and  services  performed 
by  said  plaintiff  for  and  at  the  request  of  said  defendant,  C . . . . 

D ,  on  and  between  the  ....  day  of ,  19 . .  ,  and  the 

day  of ,  19 . .  ,  in  cutting  and  hauling  the  follow- 
ing described  logs  and  timber  [describe  same]  [or,  in  sawing 
and  manufacturing  logs,  describing  same]. 

That  on  the day  of  ,  19 . .  ,  the  plaintiff  duly 

made,  signed,  verified  and  filed  in  the  ofi&ce  of  the  clerk  of  the 

circuit  court  in  and  for  the  county  of ,  his  petition  for  a 

lien  upon  said  logs  and  timber,  duly  setting  forth  in  said  claim 
the  nature  of  the  debt  or  demand  for  which  the  lien  is  claimed,. 
and  a  description  ,of  the  property  as  above  given  and  therein 
claimed  a  lien  thereon  pursuant  to  law. 

That  affiant  makes  this  affidavit  for  the  purpose  of  obtaining  a 
writ  of  attachment  in  this  action  for  the  enforcement  of  such 
lien. 

[If  affidavit  is  made  by  agent  or  attorney,  add] :  That  this 
affi£j,nt  makes  this  affidavit  upon  his  personal  knowledge  of  tha 
facts  [or,  upon  information  and  belief]  derived  from  [here  state 
the  grounds  of  his  knowledge  and  belief,  as  for  instance,  admis- 
sions made  by  said  defendant,  C . . . .  D . . . .  ,  to  this  affiant.  See 
Wiley  V.  Aultmam,  &  Co.,  53  Wis.  564] . 

A....  B...., 

[or,  E F ]. 

[Jurat.] 

[The  ordinary  form  of  undertaking  in  attachment  may  be 
used.] 

2479.  Writ  of  attachment  to  enforce  log  lien. 

[Title.] 

The  State  of  Wisconsin  to  the  Sheriff  of  the  County  of t 

GREETING:  You  are  hereby  commanded  to  attach  the  fol- 
lowing goods  and  chattels,  to-wit  [here  describe  the  logs,  lumber, 
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etc.],  or  so  much  thereof  as  shall  be  sufSeient  to  satisfy  the  sum 

of  dollars,  with  interest,  costs  and  disbursements  of 

suit,  and  hold  the  same  subject  to  further  proceedings  in  the 
above  entitled  action;  and  of  this  writ  make  due  return  to  said 
court,  according  to  law. 

Witness,   the  Hon.   J K ,   presiding 

judge  of  said  circuit  court  for  the  county 

of ,  at  the  court  house  in  the  city  of 

[SEAL.]  ,  in  said  county,  this day  of 

, ,19.. 

Clerk. 
B....  P...., 

Plaintiff's  Attorney, 
,  Wis. 

2480.  Affidavit  of  intervener  who  seeks  to  defend  log  lien  ac- 

tion (Wis.  Stats.  1898  sec.  3340a). 
[Title.] 
[Venue.] 

■  M. . . .  N ,  being  first  duly  sworn,  says  that  he  is  the  owner 

of  [or,  has  an  interest  in,  specifying  the  nature  of  the  interest] 
the  following  described  logs,  timber  [or  other  property,  describ- 
ing it]  upon  which  a  lien  is  claimed  in  this  action;  and  that  he 
verily  believes  that  said  claim  for  lien  is  unjust  and  invalid. 

M....  N.... 
[Jurat.] 

2481.  Undertaking  by  intervenor  after  judgment  to  stay  exe- 

cution in  log  Hen  action  (Wis.  Stats.  1898  sec.  3340b). 
[TitU.] 

WHEREAS,  judgment  was  rendered  in  the  above  entitled  ac- 
tion, on  the day  of ,  19 . .  ,  in  said  court  adjudging 

a  lien  in  favor  of  the  plaintiff  upon  certaru  property,  to-wit 
[here  describe  the  same],  for  the  sum  of dollars,  dam- 
ages and  costs. 

And,  whereas,  M. . . .  N has  filed  an  affidavit  with  the 

clerk  of  said  court  in  said  action  to  the  effect  that  he  is  the 
owner  of  said  property  [or,  an  interest  in  said  property],  and 
that  he  verily  believes  that  said  claim  for  lien  is  unjust  and  in- 
valid, and  has  appealed  to  the  supreme  court  of  said  state  from 
said  judgment; 

NOW,   THEREFORE,  in  order  to  stay  execution  on  said 

judgment,  we,  M N....  ,as  principal,  and  N 0 . . . .  and 

0. . . .  P. , . .  of ,  do  hereby  undertake  pursuant  to  law, 

in  the  sum  of dollars  that  if  the  plaintiff  establish  his 

97 
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right  to  a  lien  on  such  property,  they  will  pay  the  amount  of 
the  judgment  in  his  favor  with  costs. 
Dated  this  ....  day  of ,  19. . 

M....  N.... 

N....    0.... 

0....    P.... 
[Venue.] 

N. . . .  0. . . .  and  0. .   .  .P ,  being  first  duly  sworn,  each 

for  himself  says  that  he  is  a  resident  and  freeholder  of  the  state 
of  Wisconsin,  and  resides  as  stated  in  the  foregoing  undertak- 
ing signed  by  him.  That  he  is  worth  the  sum  of dol- 
lars over  and  above  all  his  debts  and  liabilities,  in  property 
within  the  state  of  Wisconsin,  not  by  law  exempt  from  execution. 

N 0 

O  P 

[Jurat.] 

2482.  Petition  for  change  of  name   (Wis.  Stats.  1898  sec. 

3520). 

[Venue.] 

To  the  Circuit  Court  of County: 

THE  PETITION  of  A B respectfully  shows  that 

your  petitioner  resides  in in  said  county,  and  that  he  [or, 

she]  is  of  the  age  of  ....  years  j  that  he  [or,  she]  desires  that  his 

[or,  her]  name  be  changed  from  A. . . .  B. ....  to  C D. . . . 

for  the  following  reasons  [it  seems  desirable  to  state  the  reasons, 
e.  g.,  difficulty  of  pronunciation  or  confusion  of  the  name  with 
that  of  others,  though  the  statute  does  not  require  it] . 

YOUR  PETITIONER  therefore  prays  that  by  an  order  of 
this  court  his  [or,  her]  name  may  be  changed  to  C. . . .  D. . . . 

[Add  verification.] 

2483.  Notice  of  application  to  change  name  (Wis.  Stats.  1898 

sec.  3522). 

Notice  op  Application  for  Change  of  Name. 
To  whom  it  may  concern: 
PUBLIC  NOTICE  is  hereby  given  that  the  undersigned  will 

apply  to  the  circuit  court  for county,  state  of  Wisconsin, 

at  the  regular  term  thereof  to  be  held  at  the  court  house  in  the 

city  of in  said  county,  on  the  ....  day  of ,  19 . .  , 

at  the  opening  of  court  on  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard  for  an  order  changing  the  name  of  the 

undersigned  from  A. . . .  B to.  C. . . .  D 

[Date.] 
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2484.    Order  changing  name  (Wis.  Stats.  1898  sec.  3520). 
STATE       OF       WISCONSIN. 
Court,    County. 

In  the  matter  of  the  petition  of 
A. . . .  B. . . .  for  a  change  of 
name  to  C . . . .  D 


On  reading  and  filing  the  petition  of  A B and  the 

affidavit  of  M. . . .  N ,  showing  due  publication  of  notice  of 

the  application  in  the  N....  Z. . . .  ,  a  newspaper  printed  and 

published  in  said  county  of [or  if  the  publication  he  in 

tJie  official  state  paper,  the  ofi&eial  state  paper  of  the  state  of 
Wisconsin],  once  in  each  week  for  six  weeks  successively,  such 

publication  beginning  on  the day  of  ,  19 . .  ,  and 

ending  on  the day  of  ......  ,  19 . .  ,  and  no  sufficient  cause 

being  shown  to  the  contrary. 

On  motion  of  E F ,  attorney  for  the  petitioner, 

IT  IS  OEDERED,  that  the  said  petitioner's  name  be  and  the 

same  is  hereby  changed  from  A B to  C. . . .  D. . . .  , 

and  let  this  order  be  entered  at  length  upon  the  records  of  this 
court  and  a  copy  thereof,  duly  certified,  filed  in  the  office  of 

the  register  of  deeds  of  said county. 

[Date.]  By  the  Court: 

J K ,  Judge. 

2485.    Petition  to  establish  heirship   (Wis.  Stats.  1898  sec. 

3521). 
[Venue.] 
To  the Court  of County : 

THE  PETITION  OF  A B. . . .  and  C. . . .  D. . . .  ,  who 

each  reside  in  the  town  of ,  in  said  county,  respectfully 

shows  that  your  petitioner,  A B ,  is  of  the  age  of 

years  and  your  petitioner,  C D ,  is  of  the  age  of 

years. 

•  That  your  petitioner,  A B ,  has  no  lineal  descend- 
ants, father  or  mother,  or  brothers  or  sisters  living,  and  that 

your  petitioner,  C.    .  .D ,  is  the  nephew  of  said  A 

B . . . .  and  his  only  collateral  kindred  living,  as  your  petitioner 
is  informed  and  believes. 

That  your  petitioner,  A. . . .  B ,  has  property,  real  and 

personal,  and  desires  to  have  the  legal  heirship  of  said  C 

D established  for  the  reason  that  the  witnesses  who  know 

of  such  relationship  are  old  and  infirm  and  likely  to  die  before 
your  petitioner,  A. . . .  B. . . .  ,  thus  rendering  the  fact  of  such 
relationship  difficult  of  proof. 
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WHBEEPORE  your  petitioners  pray  that  by  order  of  this 
court  the  fact  of  such  legal  heirship  may  be  duly  established. 
[Date.] 

A....    B.... 
C...    D.... 
[Add  verification.] 

2486.  AflBdavit  to  obtain  stay  of  proceedings  until  another  ac- 

tion is  determined. 

[Title.] 
[Venue.] 

C. . . .  D ,  being  duly  sworn,  says  he  is  the  defendant  in 

the  above  entitled  action',  which  was  commenced  in  this  court 
on  the day  of ,  19 . .  ,  for  the  purpose  of  [state  ob- 
ject of  action  and  present  stage  thereof]. 

That  on  the day  of ,  19 . .  ,  this  defendant  com- 
menced an  action  in  the court  of county  against 

said  plaintiff  for  the  purpose  of  [state  object  and  present  stage 
of  action]. 

That  the  issues  in  the  action  last  mentioned  are  the  same  as 
those  involved  in  this  action  [or,  that  some  of  the  issues  are  the 
same,  naming  them]  and  the  decision  of  the  last  named  action 
will  settle  and  determine  all  questions  of  fact  or  law  involved 
in  this  action  for  the  following  reasons  [state  facts  showing  this 
to  be  true]. 

That  the  issues  in  said  action  begun  by  this  affiant  are  at  law 
and  entitle  the  affiant  to  the  benefit  of  a  jury  trial,  to,  which  he 
claims  that  he  is  entitled. 

That  this  affidavit  is  made  for  the  purpose  of  moving  for  a 
stay  of  proceedings  in  the  above  entitled  action  until  after  the 
determination  of  the  said  action  begun  by  this  plaintiff. 

C...  D.... 
[Jurat.] 

2487.  Order  staying  proceedings  on  foregoing  affidavit. 

[Title.]  [Caption  as  in  Form  7.] 

The  defendant's  motion  for  a  stay  of  proceedings  in  this  ac- 
tion coming  on  to  be  heard  upon  the  affidavit  of  said  defendant 
[and  the  affidavits  of  A. . . .  B. . . .  and  N. . . .  0.  . . .  in  oppo- 
sition thereto],  after  hearing  G. . . .  F. . . .  ,  Esq.,  for  the  motion 
and  E . . . .  F . . . .  ,  Esq.,  in  opposition. 

On  motion  of  G. . . .  H. . . .  ,  Esq.,  attorney  for  said  defend- 
ant, 

IT  IS  ORDERED  that  this  action  and  all  proceedings  herein 
on  the  part  of  the  plaintiff  be  and  the  same  are  hereby  stayed 
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uutil  the  trial,  final  determination  and  entry  of  judgment  in  the 
action  wherein  C D is  plaintiff  and.  A B is  de- 
fendant now  pending  in  the court  of county,  or 

until  the  further  order  of  this  court,  and  that  the  plaintiff  pay 

dollars,  the  costs  of  this  motion. 

By  the  Court: 
J. . . .  K ,  Judge. 

2488.  Order  staying  proceedings  until  the  costs  of  former  ac- 

tion have  been  paid. 

[Title.]  [Caption  as  in  Form  7.] 

[Becitals  as  in  last  preceding  form,  varying  them  to  meet  the 
character  of  the  motion]  ; 

IT  IS  ORDERED  that  all  proceedings  on  the  part  of  the 
plaintiff  in  this  action  be  and  are  stayed  until  the  said  judg- 
ment for  costs  is  fully  paid,  and  until  the  further  sum  of  ten 
dollars,  the  costs  of  this  motion,  is  also  paid. 

By  the  Court: 

J....  K 

Circuit  Judge. 

2489.  Cross-complaint  by  defendant,  outline  form  (Wis.  Stats. 

1898  sec.  2656a). 

[Title  of  action  as  originally  commenced.] 

The  defendant,  C ....  D ....  ,  answering  the  complaint  herein 
and  by  way  of  cross-complaint  against  the  plaintiff  and  the  de- 
fendants [name  those  who  will  ie  affected  by  the  relief  sought] , 
and  also  N. . . .  0....  and  0....  P....  who,  this  defendant 
prays  may  be  brought  into  this  action  and  made  parties  thereto, 
alleges : 

[Here  plead  as  in  an  answer  to  the  original  complaint  and 
then  set  forth  the  new  cause  of  action  substantially  as  in  a  com- 
plaint.] 

[Conclude  with  a  prayer  for  affirmative  relief.] 

G....  H.-..., 
Defendant's    Attorney. 

[Add  verification.] 

2490.  Order  bringing  in  new  parties  on  filing  of  cross-com- 

plaint (Wis.  Stats.  1898  sec.  2656a). 

[Title.]  [Caption  as  in  Form  7.] 

The  defendant,  C D ,  having  filed  a  cross-complaint 

in  this  action,  praying  affirmative  relief  in  relation  to  and  af- 
fecting the  subject  matter  of  this  action,  and  it  appearing  from 
the  same  that  N 0,...    and  0 P are  necessary 
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parties  to  a  complete  determination  of  the  controversy  involved 
in  said  cross-complaint, 

On  motion  of  G H. . . .  ,  attorney  for  said  defendant, 

IT  IS  ORDERED  that  said  N 0 and  0 P 

be  brought  in  as  parties  defendant  in  this  action,  and  that  the 
proceedings  be  amended  to  include  them  as  defendants;  that  a 
copy  of  said  cross-complaint  and  of  this  order  be  served  upon 
each  of  them  and  upon  each  of  the  co-defendants  of  said  C . . . . 

D within  ten  days  from  this  date,  and  that  they  have  twenty 

days  after  such  service,  exclusive  of  the  day  thereof,  in  which 
to  answer  said  cross-complaint. 

That  the  cause  stand  for  trial  at  the  present  term  [add  suck 
further  conditions  as  the  case  requires]. 

By  the  Court: 
J....  K...., 
Circuit  Judge. 

2491.  Petition  to  amend  judgment  to  accord  with  the  findings 

or  decision. 

[Title.] 

To  the Court  for County : 

THE  PETITION  OP  A B respectfully  shows  that 

he  is  the  plaintiff  in  the  above  entitled  action;  that  in  the  judg- 
ment in  this  action,  which  was  entered  on  the    ....    day  of 

,  19 . .  ,  an  error  was  inadvei"tently  made  in  this,  to-wit 

[here  state  the  error  and  show  in  what  respect  the  judgment 
differs  from  the  findings  or  decision] ; 

That  in  furtherance  of  justice,  the  said  judgment  ought  to  be 
amended  by  [state  precisely  the  amendment  necessary]. 

That,  as  your  petitioner  is  informed  and  believes,  no  rights  of 
third  parties  have  intervened  or  -will  be  prejudiced  by  sucfc 
amendment. 

WHEREFORE,  your  petitioner  prays  that  said  judgment 
may  be  amended  in  manner  aforesaid. 

A....  B.... 
[Jurat.] 

[Add  verification.] 

[This  petition  should  he  brought  to  hearing  by  notice  of  motion 
or  order  to  show  cause.] 

2492.  Order  amending  mistake  in  judgment. 

[Title.]  [Caption  as  in  Form  7.] 

THE  PETITION  of  the  plaintiff  herein  that  the  judgment  in 

this  action  be  amended  to  conform  to  the  findings  of  the  court 

coming  on  to  be  heard,  at  said  term,  on  the  . day  of  ......  , 

19 . .  ,  due  notice  of  said  motion  having  been  given  to  the  de- 
fendant and  proof  thereof  made  and  filed,  and  no  one  appearing 
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to  oppose  the  same,  and  it  appearing  from  the  records  and  papers 
on  file  in  this  case  that  the  matters  alleged  in  said  petition  are 
true, 

On  motion  of  E F ,  attorney  for  the  plaintiff, 

IT  IS  ORDERED  that  the  judgment  heretofore  rendered  in 
this  action,  be  and  the  same  is  hereby  amended,  as  follows,  to- 
wit  [here  specify  the  amendment  to  conform  the  judgment  to 
the  finding]. 

By  the  Court: 
J. . . .  K. . . .  , 

Circuit  Judge. 

2493.  Order  amending  order  without  prejudice  to  proceedings 

already  had. 

[Title.] 

[Recitals  substantially  as  in  last  form  with  such  changes  as 
the  nature  of  the  motion  requires] ; 

On  motion  of  E. . . .  F ,  plaintiff's  attorney, 

IT  IS  ORDERED  that  the  order  heretofore  made  in  this  ac- 
tion, on  the  ....  day  of ,  19. .    [state  its  substance],  be 

and  and  is  hereby  amended  as  follows  [state  amendment]. 

That  all  proceedings  already  had  upon  said  order  stand  as  if 
taken  under  the  same  as  amended  by  this  order. 

By  the  Court: 

J....  K 

Circuit  Judge. 

2494.  Affidavit  for  receiver  in  foreclosure  action. 

[Title.] 
[Venue.] 

A B ,  being  duly  sworn,  says  he  is  the  plaintiff  in 

this  action  and  that  the  mortgaged  premises  herein  are,  as  he 
is  informed  and  believes,  worth  less  than  the  amount  due  upon 
the  plaintiff's  note  and  mortgage  described  in  the  complaint. 

That  the  defendant,  C D . . . .  ,  who  is  alone  personally 

liable  on  said  note,  is  insolvent  and  has  no  property  subject  to 
execution  save  said  mortgaged  premises; 

[//  the  value  of  the  premises  consists  largely  in  buildings 
subject  to  fire  and  are  uninsured,  state  the  fact,  and  any  other 
facts,  such  as  non-payment  of  taxes,  etc.,  showing  danger  of  a 
deficiency  on  mortgage  sale.] 

That  since  the  commencement  of  this  action  the  defendant, 
C . . . .  D . . . .  ,  has  received  and  is  still  receiving  large  sums  for 
rental  of  said  premises  and  has  applied  the  same  to  his  own  use. 
[Jurat.]  .  A....  B.... 

[Add  corroborating  affidavits.] 
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2495.  Order  to  show  cause  in  foreclosure  why  receiver  should 

not  be  appointed. 

[Title.] 

Upon  the  afSdavit  of  A. . . .  B. . . .  and  N 0. . . .  ,  and 

upon  the  complaint  in  this  action  and  the  papers,  pleadings  and 
proceedings  heretofore  filed  and  served  herein, 

Let  the  defendants  show  cause,  at  a  term  of  this  court  to  be 

held  at  the  court  house  in  the  city  of ,  on  the  ....  day  of 

,  19 . .  ,  at  the  opening  of  court  on  that  day  or  as  soon 

thereafter  as  counsel  can  be  heard,  why  a  receiver  of  the  rents 
and  profits  of  the  mortgaged  premises  described  in  the  complaint 
in  this  action,  should  not  be  appointed  with  the  usual  powers 
and  duties  in  such  cases;  and  let  a  copy  of  this  order  and  the 
said  affidavits  be  served  upon  each  of  the  defendants  at  least 
....  days  before  the  time  appointed  for  hearing  said  motion. 

And,  until  the  hearing  of  said  motion  it  is  ordered  that  said 
defendants,  their  agents  and  attorneys,  refrain  from  collecting 
or  receiving  any  of  the  rents  and  profits  aforesaid. 

Dated  this day  of ,  19 . . 

J....  K...., 
Circuit  Judge. 

2496.  Order  appointing  receiver  in  foreclosure. 

[Title.]  [Caption  as  in  Form  7.] 

The  plaintiff 's,  motion  for  the  appointment  of  a  receiver  herein 
having  come  on  to  be  heard  upon  due  notice,  upon  the  affidavits 
of  A. . . .  B. . . .  and  N 0 and  [name  affidavits  submit- 
ted by  the  defendant] ; 

On  motion  of  E. . . .  F. . . .  ,  plaintiff's  attorney, 

IT  IS  ORDERED  that  R. . . .  C. . . .  of be,  and  he  is 

hereby,  appointed  receiver  herein  to  collect  aU  the  rents  and 
profits  of  said  mortgaged  premises  now  due  or  to  become  due 
during  the  pendency  of  this  action,  said  premises  being  de- 
scribed as  follows  [describe  them]. 

That  before  entering  upon  his  duties  the  said  receiver  execute 
to  and  file  with  the  clerk  of  this  court  a  bond  in  the  sum  of 

dollars,  with  sufficient  surety,  approved  by  the  court 

for  the  faithful  discharge  of  his  duties,  and  that  upon  the  exe- 
cution and  approval  of  such  bond  all  the  parties  defendant  who 
now  owe  or  hereafter  may  owe  rent  for  the  said  premises  or  any 
part  thereof,  pay  the  same  to  such  receiver,  whose  receipt  there- 
for shall  be  a  full  discharge  to  them  to  the  amount  so  paid. 

[If  there  are  growing  crops  add]  :  That  the  said  receiver  take 
possession  of  the  crops  now  growing  upon  said  premises  or  now 
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harvested  and  being  thereon,  except  such  as  are  exempt  by  law, 
and  convert  the  same  into  money  without  delay. 

That  out  of  the  moneys  so  received  said  receiver  pay  all  taxes 
on  said  premises  now  due  or  which  shall  fall  due  during  his  re- 
ceivership and  that  he  retain  the  balance  in  his  hands  subject 
to  the  further  order  of  the  court. 

That  all  tenants  or  other  persons  now  in  possession  of  said 
premises  pay  to  him  all  rents  of  said  premises  now  due  and  un- 
paid or  that  hereafter  may  grow  due,  and  that  they  be  and  are 
hereby  enjoined  and  restrained  from  paying  any  rent  for  such 
premises,  hereby  required  to  be  paid  to  such  receiver,  to  the  de- 
fendants or  either  of  them  or  to  any  person  other  than  said  re- 
ceiver. 

And  it  is  further  ordered  that  said  receiver  institute  and  pros- 
ecute all  actions  or  proceedings  necessary  to  recover  the  rents  he 
is  hereby  authorized  to  receive,  or  the  possession  of  said  premises 
or  any  thereof;  and  that  he  may,  from  time  to  time,  lease  the 
said  premises  to  which  this  receivership  extends,  for  a  term  not 
to  extend  beyond  the  time  when  said  premises  shall  be  sold  at 
foreclosure  sale  [and  to  terminate  at  any  time  when  this  action 
shall  be  discontinued  upon  payment  of  the  mortgage  debt,  and 
costs] ;  and  that  he  may  insure  and  repair  said  premises  as  neces- 
sity may  arise  and  pay  for  the  same  out  of  the  moneys  in  his 
hands. 

That  said  receiver  make  report  from  time  to  time,  of  his  do- 
ings in  this, behalf ;  and  that  he  or  either  of  the  parties  be  at 
liberty  at  any  time  to  apply  to  the  court  for  further  directions. 

By  the  Court : 
J K ,  Judge. 
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Section  3187a  "Wis.  Stats.  1898,  as  amended  by  Chapter  22T 
Laws  of  1905,  requires  all  persons  making  application  for  the 
laying  out,  widening,  or  vacating  streets,  to  file  a  notice  of  the 
pendency  of  such  application  in  the  office  of  the  register  of 
deeds.  A  form  for  such  lis  pendens  mil  be  found  in  this  work. 
See  Form  129a. 

2497.    Petition  of  freeholders  to  open  street  in  a  city  under 
the  general  charter  (Wis.  Stats.  1898  sec.  925 — 155). 

To  the  Common  Council  of  the  City  of   ,  in    » 

County,  Wisconsin: 
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THE  UNDERSIGNED,  freeholders  of  the  ....  ward  of  said 
city,  respectfully  petition  your  honorable  body  to  open,  [widen] , 

[extend],  [or,  change]  a  street  in  said  ward  [or, street 

in  said  ward] ,  as  follows '  [state  the  location  and  extent  of  the 
proposed  opening  or  change  in  general  terms,  hut  so  that  the 
same  can  he  identified]. 
[Date.}  [Signatures.] 

[Ten  freeholders  must  sign,  and  it  is  expedient  to  briefly  de- 
scribe the  property  owned  by  each  freeholder  opposite  his  name.] 

2498.    Report  of  board  of  public  works  in  last  preceding  peti- 
tion (Wis.  Stats.  1898  sec.  925—156). 

-In  the  matter  of  the  petition  of 
N. . . .  0....  and  others  for 
the  opening  [or,  extension]  of  ^ 

street   in  the   city   of 

,  county. 


To  the  Common  Council  of  the  City  of : 

THE  UNDERSIGNED,  the  board  of  public  works  of  said 

-city,  to  which  was  referred  the  petition  of  0....   P and 

•others  for  the  laying  out  of  a  street  in  said  city,  hereby  respect- 
fully report: 

That  we  have  ascertained  and  find  that  said  petition  is  suffi- 
ciently signed  by  ten  freeholders  of  the  ....  ward  in  said  city 
and  that  the  particular  lots  and  parcels  of  land  proposed  to  be 
taken  for  the  laying  out  of  said  street  are  described  as  follows 
[describe  each  lot  and  give  name  of  owner] . 

"We  further  report  that  we  have  caused  to  be  made  and  here- 
with return  to  your  honorable  body  a  plat  of  said  proposed  street 
which  is  attached  to  and  made  part  of  this  report  and  marked 
:Exhibit  A. 
[Date.]  [Signatures  of  Commissioners.] 

2499.  Resolution  of  common  council  ordering  condemnation 
proceedings  to  be  begun  (Wis.  Stats.  1898  sec. 
925—156). 


In  the  matter  of  the  petition  of 
N....  0....  and  others  for 
the    opening    [or,    extension], 

[or,     widening]      of      

street,  in  the  city  of  , 

county. 


WHEREAS,  a  petition  signed  by  ten  freeholders  of  the  .... 
ward  of  said  city  was  presented  to  the  common  council  on  the 
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....  day  of ,  19 . .  ,  and  duly  referred  to  the  board  of 

public  works,  on  the day  of ,  19.  •  ,  and 

Whereas,  the  said  board  of  public  works  duly  made  report  to 

the  common  council,  which  report  bears  date  the day  of 

,  19. .  ,  in  which  they  report  that  said  petition  is  suffi- 
ciently signed;  that  the  particular  description  of  the  lots,  par- 
eels,  or  subdivisions  of  land  proposed  to  be  taken,  is  as  follows. 
[describe  same],  and  submit  a  plat  of  the  proposed  street 
[widening,  or,  extension,  or,  change] ,  so  proposed  to  be  made. 

RESOLVED,  that  it  is  necessary  to  condemn  the  land  desig- 
nated in  said  petition  and  report,  and  above  described,  and  in- 
dicated in  said  plat  on  file,  for  the  purpose  named  in  the  petition.. 

That  the  city  attorney  be  and  he  is  hereby  directed  to  com- 
mence and  prosecute  the  proper  proceedings  for  the  condemna- 
tion and  acquisition  of  said  land. 

2500.    Petition  to  circuit  court  for  condemnation  of  lands  for 
a  city  street  (Wis.  Stats.  1898  sec.  925— 159). » 

STATE     OF     WISCONSIN, 
Circuit  Court  for   County. 


In  the  matter  of  the  application 

of  the  city  of for  the 

eondenmation  of  lands  for  the 
opening   of   a    street   in   said 

city,  to  be.  known  as    

street. 


J 


To  the  Circuit  Court  of County: 

The  city  of in  said  county,  by  E. , . .  F. . . .  ,  its  city^ 

attorney,  respectfully  represents, 

That  on  the  day  of  ,  19 . .  ,  ten  resident  free- 
holders of  the  ....  ward  of  said  city,  presented  to  the  common 
council  thereof  a  petition  for  the  opening  of  a  street  in  said 
ward,  designating  in  general  terms  the  location  and  extent  of 
such  laying  out  and  opening,  as  follows  [give  description  as  in 
petition] . 

That  said  common  council  at  a  meeting  held  on  the day 

of   ,  19 . .  ,  duly  referred  said  petition  to  the  board  of 

public  works  of  said  city  for  examination  and  report;  and  on 

the day  of ,  19  •  •  ,  said  board  of  public  works  duly 

reported  that  said  petition  was  sufSciently  signed,  and  therein 
gave  a  particular  description  of  each  lot,  parcel,  or  subdivision 
of  land  proposed  to  be  taken,  as  follows,  to-wit  [give  description 

2  The  forms  of  notice  to  prop-      the  jury  are  prescribed  in  section, 
erty  owners  and  of  the  verdict  of      925—159  Wis.  Stats.  1898. 
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as  in  the  report],  and  reported  therewith  a  plat  of  the  proposed 
street. 

That  thereafter,  and  on  the day  of ,  19 . .  ,  at  a 

regular  meeting  of  said  common  council  that  day  duly  held,  a 
resolution  was  duly  adopted  by  a  majority  vote  of  the  members 
of  said  council  declaring  that  it  is  necessary  to  condemn  the 
land  designated  in  said  petition  and  report  and  above  described, 
and  directing  the  city  attorney  to  commence  and  prosecute  the 
proper  proceedings  for  the  condemnation  and  acquisition  of  said 
land,  and  that  annexed  hereto  are  true  copies  of  said  petition, 
the  report  of  said  board  of  public  works  and  the  resolution  of 
said  common  council,  and  of  said  plat  submitted  by  them,  marked 
respectively  Exhibits  "A,"  "B,"  "C,"  and  "D." 

That  annexed  hereto  is  also  a  sworn  list  of  the  names  and  resi-' 
dences,  so  far  as  they  are  known  to  said  city  attorney  or  can  with 
reasonable  diligence  be  ascertained  by  him,  of  persons  owning 
or  being  interested  in  said  lands  or  any  of  them  proposed  to  be 
taken. 

"WHEREFORE,  your  petitioner,  by  its  said  city  attorney, 
prays  that  due  proceedings  be  taken  in  this  court,  as  by  the 
statute  made  and  provided,  for  the  condemnation  of  said  lands 
so  described  for  street  purposes,  and  for  such  further  order, 
judgment  or  proceedings  as  may  be  proper  in  the  premises. 

E....  F...., 
City  Attorney. 
LIST  OF  NAMES  and  residences  of  persons  owning  or  inter- 
ested in  the  lands  proposed  to  be  taken  by  proceedings  under 
the  within  petition. 


TEACT   OB   LOT. 


[describe  each  lot] 


NAME    OF    OWNER. 


[give  name  of  each  owner] 


RESIDENCE. 


[give  residence.] 


[Venue.] 

E . . . .  F ,  being  first  duly  sworn,  says  that  he  is  the  city 

attorney  of  the  city  of  ,  in  said  county ;  and  that  the 

foregoing  petition  by  him  subscribed  is  true  tp  his  own  knowl- 
edge. 

That  the  foregoing  list  of  persons  owning  or  being  interested 
in  the  lands  proposed  to  be  taken  for  public  use  in  the  proceed- 
ings upon  the  annexed  petition  is  a  true,  full,  and  complete  list 
of  said  persons  so  far  as  known  to  him  or  as  can  with  reasonable 
diligence,  which  he  has  duly  exercised  in  that  behalf,  be  ascer- 
tained by  him. 

E. . . .  F. . . . 
[Jurat.] 
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2501.    Judgment  in  street  condemnation  proceedings   (Wis. 

Stats.  1898  sec.  925—159). 
ITitle  as  in  last  form.]  [Caption  as  in  Form  7.] 

The  application  of  the  city  of ,  in  said  county,  for  the 

condemnation  of  certain  lands  hereinafter  described  coming  on 
to  be  heard  at  said  term  upon  the  petition  of  said  city  by  its 
city  attorney,  and  due  proof  as  required  by  law  of  due  service 
of  the  notice  of  the  presenting  of  such  petition  to  this  court  hav- 
ing been  made;  it  appearing  therefrom  that  said  notice  was 

personally  served  upon    [name  persons]   on  the   day  of 

,  19 . .  [if  served  by  publication  and  mailing  on  any  per- 
sons, recite  the  fact] ; 

And  none  of  said  owners  or  persons  interested  having  ap- 
peared or  answered  [or:  And  M. . . .  N and  0 P 

having  appeared  and  answered,  and  the  issue  raised  by  such 
answer  having  been  duly  tried] ; 

And  the  jury  impanelled  in  said  matter  having  rendered  their 
verdict,  by  which  they  find  that  it  is  necessary  to  condemn  the 
lands  sought  to  be  condemned  in  these  proceedings  for  public 
use  as  prayed  in  said  petition; 

On  motion  of  B. . . .  F ,  city  attorney,  for  said  petitioner, 

IT  IS  ADJUDGED :  that  the  lands  described  in  said  petition, 
and  hereinafter  described,  be  and  they  hereby  are  condemned 
for  public  use,  for  the  purposes  set  forth  in  said  petition,  to-wit 
[describe  the  lands  as  in  the  petition  and  report] . 

By  the  Court: 

J K. . . .  ,  Judge. 

[7/  the  verdict  be  against  the  condemnation  the  judgment 
should  dismiss  the  proceedings.] 

2502.    Petition  by  rsiilway  company  to  condemn  lands  for  pr» 

posed  railway  (Wis.  Stats.  1898  sec.  1846). 
STATE      OF      WISCONSIN. 
Circuit  Court  of County. 

In  the  matter  of  the  petition  of  the 

Railroad  Company  for  the 

condemnation  of  certain  lands  in 
said  county  for  railway  purposes. 


To  the  Circuit  Court  for  said  County  of [or  to  the  Hon. 

J K ,  judge  of  the  Circuit  Court  for  said  County 

of ]. 

THE  PETITION  of  the   railroad  company  respect- 
fully shows  that  said  company  is  a  railroad  corporation  duly 
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ineorporated,  organized  and  existing  under  the  laws  of  the  state 
of  Wisconsin  for  the  purpose  of  constructing  and  operating  a 
railroad  from  [state  termini  of  the  road  according  to  its  char- 
ter] and  that  your  petitioner  intends  in  good  faith  to  construct, 
the  railroad  authorized  by  its  said  charter. 

That  for  the  purpose  of  constructing  the  main  line  of  said 
railroad  your  petitioner  seeks  to  acquire  certain  strips  of  land 
one  hundred  feet  in  width  over  and  across  those  several  tracts 
of  land  in  said  county  hereinafter  particularly  described,  and 
numbered  from  one  to  ten  inclusive. 

That  your  petitioner  has  already  stalled  out  the  center  line 
of  its  proposed  road  over  the  grounds  so  desired  for  its  said 
main  line,  and  that  the  route  of  said  road  has  been  located  by 
its  board  of  directors  upon  the  line  so  staked  out  and  that  the 
real  estate  included  within  said  strips  of  land,  as  hereinafter 
fully  described,  is  required  for  the  purpose  of  constructing  and 
operating  the  main  line  of  said  railroad. 

That  the  strips  or  parcels  of  land  so  required  by  your  peti- 
tioner for  the  construction  of  its  main  track  as  so  located  are 
strips  one  hundred  feet  in  width,  being  fifty  feet  on  each  side 
of  the  center  line  staked  out  as  aforesaid,  and  that  said  strips 
cross  the  following  described  tracts  or  parcels  of  land  in  said 
county  which  said  tracts  or  parcels  are  particularly  delineated 
upon  the  map  attached  to  and  made  part  of  this  petition  and 
marked  Exhibit  A,  upon  whieh  map  the  «aid  tracts  or  parcels 
are  numbered  to  correspond  with  the  numbers  of  said  tracts  as 
contained  in  this  petition: 


No. 

Dksoeiption. 

Names  of  OwheUs,  Oo- 
CDPANTs  OR  Parties 
,   Interested. 

Residence  and  P.  0.  Address, 

1. 

(.Describe  parcel) 

A.  B.,  owner 

City  of County  of Wis. 

• 

C.  D.,  tenant 

City  of County  of Wis. 

E.  F.,  mortgagee 

City  of County  of Wis. 

2. 

(.Describe  parcel) 

(.Qive  names) 

{Give  residence  and  address) 

That  the  names,  residences  and  addresses  of  all  persons  ap-' 
pearing  of  record  or  known  to  your  petitioner  to  be  the  owners, 
occupants  or  to  have  any  interest  in  said  tracts  of  laind  above 
described,  are  correctly  given  in  the  foregoing  table  [that  the 
names  of  the  owners  of  tract  No.  seven  and  tract  No.  nine  are 
unknown  to  your  petitioner,  or  that  the  owner  of  tract  No.  five 
is  a  nonresident  of  the  state  of  Wisconsin  and  his  residence  is 
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unknown  to  j'our  petitioner],  that,  as  your  petitioner  is  in- 
formed ajid  believes,  none  of  the  said  parties  so  named  as  owners 
of  or  interested  in  said  tracts  of  land  are  infants  or  of  unsound 
mind  [except,  if  any  infants  are  interested  give  names  and  ages, 
and  if  any  insane  person  is  interested  give  name,  also  give  name 
of  guardian,  if  any,  in  either  case] . 

[If  it  is  sought  to  acquire  a  stnp  two  hundred  feet  in  width 
over  any  tract  or  tracts  the  petition  should  state  the  fact  and 
give  the  reasons  why  a  greater  width  is  necessary;  for  example, 
see  Wis.  C.  By.  Co.  v.  Cornell,  49  Wis.  162.] 

That  your  petitioner  desires  also  to  acquire  the  following 
tracts  or  parcels  of  land  for  station  grounds  and  yard  purposes, 
and  that  the  same  are  required  and  necessary  for  the  construc- 
tion and  operation  of  said  proposed  railroad,  to-wit : 

[Here  give  numbers  and  descriptions  of  tracts  with  names, 
residences  and  addresses  of  parties  interested  as  in  case  of  right 
of  way.] 

[Follow  with  an  allegation  as  to  the  names,  residences,  etc.,  of 
the  owners  or  parties  interested  in  the  lands  desired  for  depot 
grounds  and  yards  similar  to  that  hereinbefore  given  as  to  the 
owners  and  parties  interested  in  the  right  of  way.] 

That  the  tracts  and  parcels  of  land  so  required  by  your  peti- 
tioner for  station  grounds  and  yard  purposes,  are  fully  and  cor- 
rectly delineated  upon  the,  said  map  marked  Exhibit  A  and 
numbered  to  correspond  with  the  numbers  of  the  tracts  as  con- 
tained in  this  petition. 

WHEREFORE  your  petitioner  prays  that  an  order  be  made 
prescribing  the  notice  to  be  given  of  the  time  and  place  of  hear- 
ing this  petition  [that  a  guardian  ad  litem  be  appointed  to  ap- 
pear and  act  for,  name  infants  or  insane  persons  if  any],  that 
it  be  adjudged  that  your  petitioner  is  entitled  to  acquire  the 
lands  herein  sought  to  be  acquired  for  railroad  purposes,  that 
commissioners  be  appointed  to  ascertain  and  appraise  the  dam- 
ages occasioned  by  such  taking  and  the  compensation  to  be  made 
to  the  owners  or  other  persons  interested  in  the  said  real  estate, 
and  that  such  other  proceedings  be  had  in  the  premises  as  are 
by  law  provided. 
[Date.] 

Railroad  Company. 

[CORPORATE  SEAL.]  by  L. . . .  M. . . .  , 

Secretary  [or  Attorney.] 
[Venue.] 
L. . . .  M. . . . ,  being  duly  sworn,  says  that  he  is  an  officer  of 
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said  corporation  petitioner,  to-wit,  the  secretary  thereof  [or  the 
attorney  of  said  petitioner]  and  is  duly  authorized  to  sign  and 
verify  the  foregoing  petition,  that  said  petition  is  true  of  his 
own  knowledge  except  as  to  those  matters  therein  stated  upon 
information  and  belief,  and  as  to  those  matters  he  believes  it  to 
be  trae. 

L....  M. ... 
[Jurat.] 

2503.  Petition  by  railway  company  already  in  operation,  to 
condemn  station  grounds  or  yards  (Wis.  Stats.  1898 
sec.  1846). 

[Title  and  address  as  in  last  preceding  form.] 

THE  PETITION  of  the  railroad  company  respect- 
fully shows  that  said  company  is  a  corporation  duly  incorporated, 
organized  and  existing  under  the  laws  of  the  state  of  Wisconsin 
and  is  actually  engaged  in  the  operation  of  a  railroad  under 

its  said  charter  from to . .  in  said  state,  which  said 

railroad  passes  through  the  village  of in  said  county. 

That  for  the  purpose  of  properly  operating  its  said  railroad 

in  said  village  of ,  and  of  duly  performing  its  duties  as  a 

common  carrier  for  hire,  it  is  necessary  and  requisite  that  your 
petitioner  acquire  certain  parcels  of  land  in  said  county,  here- 
inafter deseribad,  for  the  purpose  of  building  a  passenger  and 
freight  station  thereon  [or  for  switching  yards],  and  that  it  is 
the  intention  of  your  petitioner  in  good  faith  to  use  said  lands 
when  acquired  for  that  purpose. 

That  the  parcels  of  land  sought  to  be  acquired  as  aforesaid 
and  which  are  necessary  for  the  proper  operation  of  said  rail-* 
road  are  particularly  described  as  follows  [give  description  with 
names,  residences  and  addresses  of  owners  and  persons  inter- 
ested, as  in  last  preceding  form] . 

[Insert  allegation  as  to  the  names  and  residences  of  owners  or 
occupants,  unknown  or  nonresident  owners,  and  infants  or  insame 
persons  as  in  last  preceding  form.] 

That  the  tracts  and  parcels  of  land  so  acquired  by  your  peti- 
tioner for  station  grounds  [or  for  yard  purposes]  are  fully  and 
correctly  delineated  upon  that  certain  map  attached  hereto  and 
marked  Exhibit  A,  and  are,  respectfully,  numbered  to  cor- 
respond with  the  numbers  of  said  tracts  as  contained  in  this  pe- 
tition. 

WHEREFOEE,  etc.  [prayer  as  in  last  preceding  form.] 

[Add  verification  as  in  last  preceding  form.] 
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2504.  Petition  by  railway  corporation  to  perfect  title  to  land 

over  which  its  track  already  is  operated  (Wis.  Stats. 
1898  sec.  1852).^ 

[Title  and  address  as  in  Form  2502.] 

[Allege  incorporation  of  petitioner  and  operation  of  its  rail- 
road as  in  last  preceding  form.] 

That  petitioner's  said  railroad  as  so  operated  through  said  vil- 
lage was  constructed  in  the  year  19 . .  and  has  been  continuously 
operated  and  maintained  up  to  the  present  time  and  that  it  is 
the  intention  of  the  petitioner  to  continue  to  operate  the  same 
and  use  the  land  upon  which  the  same  is  constructed  for  the 
purpose  of  such  operation  in  the  future. 

That  the  said  railroad  as  so  constructed  and  operated  crosses 

the  westerly  end  of  lot  ....  in  block of  said  village  and 

actually  occupies  a  strip  of  land  ....  feet  in  width  on  each  side 
of  the  center  line  of  its  said  track  across  said  lot,  which  strip  is 
actually  required  and  necessary  for  the  operation  of  said  road. 
That  said  strip  of  land  as  so  occupied  is  particularly  delineated 
in  the  map  attached  to  this  petition  and  made  part  hereof  and 
marked  Exhibit  A. 

That  said  lot  is  owned  by  A. . . .  B. . . .  of ,  and  occu- 
pied under  lease  by  C ....  D ....  of [if  any  other  persons 

are  interested  state  names,  residences  and  extent  of  interest  so 
far  as  known,  and  if  minors  or  insane  persons  are  interested 
state  names,  ages,  etc.,  as  in  Form  2502] . 

WHEREFORE,  etc.  [prayer  and  verification  as  in  Form 
2502]. 

2505.  Petition  by  railway  company  to  condemn  interests  of 

adjoining  property  owners  in  a  street  (Wis.  Stats. 
1296a). 

[Title,  address  and  allegation  of  incorporation  and  intention 
to  construct  road  as  in  Form  2502.] 

That  for  the  purpose  of  constructing  and  operating  its  said 
railroad  petitioner  requires  for  its  use  a  portion  of  that  certain 

street  in  the  city  of   in  said  county  known  as   

street  commencing  at  [name  point]  and  ending  at  [name  point] , 
the  portion  so  required  being  [descrile  particularly  the  strip  or 
portion  required] .  That  by  ordinance  duly  passed  by  the  com- 
mon council  of  said  city  on  the day  of ,  19. .  ,  and 

thereafter  duly  approved  and  published,  your  petitioner  has  ac- 
quired from  said  city  the  right  to  use  said  portion  of  said  street 

lA  petition  In  substantially  C,  M.  &  St.  P.  Ry.  Co.  v.  Rlch- 
tlils  form  was  held  sufficient  in      ardson,  86  Wis.  154. 
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for  the  construction  of  its  said  road  and  the  operation  thereof 
subject  to  the  rights  of  the  owners  of  lots  adjoining  said  street. 
That  the  lots  or  parcels  of  land  adjoining  said  portion  of  said 
street  so  sought  to  be  acquired  are  particularly  described  as  fol- 
lows, the  name  and  residence  of  the  owner  and  other  persons  in- 
terested in  each  lot,  so  far  as  petitioner  can  with  due  diligence 
ascertain,  being  placed  opposite  each  lot  or  parcel: 

[Insert  table  of  descriptions  of  lots  with  names  and  residences 
of  owners  and  allegation  as  to  infant  or  insane  owners  as  in  Form 
2502.] 

That  the  strip  or  portion  of  said  street  so  required  by  your 
petitioner  for  railroad  purposes  is  correctly  delineated  upon  the 
map  annexed  to  this  petition  marked  Exhibit  A,  upon  which 
map  the  lots  and  parcels  of  land  owned  by  said  adjoining  prop- 
erty owners  and  hereinbefore  described  are  correctly  delineated,, 
each  lot  being  numbered  to  correspond  with  the  numbers  of  said 
lots  as  hereinbefore  given  in  this  petition. 

That  your  petitioner  has  already  staked  out  the  center  line 
of  its  proposed  road  over  the  said  portion  of  said  street  so  de- 
sired for  railway  purposes  over  and  opposite  the  lands  of  said 
adjoining  lot  owners,  and  that  the  route  of  said  road  has  been 
located  by  its  board  of  directors  upon  the  line  so  staked  out. 

Tour  petitioner  further  states  that  it  requires  for  the  purposes^ 
of  the  construction  and  operation  of  its  said  railroad  and  for 
its  right  of  way  the  whole  of  said  strip  of  land  hereinbefore  de- 
scribed and  delineated  upon  said  plat,  and  therefore  seeks  by 
this  proceeding  to  condemn  for  such  purpose  the  title,  rights  and 
interests  of  said  adjoining  property  owners  in  that  portion  of 
said  street  included  in  said  strip. 

WHEREFORE,  etc.   [conclude  with  prayer  and  verification'' 
as  in  Form  2502.] 

2506.  Petition  by  property  owner  for  condemnation  of  land 
actually  occupied  by  railroad  company  but  never  con- 
demned (Wis.  Stats.  1898  sec.  1852)." 

[Title  and  address  as  in  Form  2502.] 

THE  PETITION  of  A B ,  of ,  respectfully 

shows  that  since  the day  of ,  19 . .  ,  he  has  been  and 

still  is  the  owner  in  fee  of  [describe  premises]  in  the  city  of 
,  county  of ,  and  state  of 

That  on  or  about  the  ....  day  of ,  19 . .  ,  the 

railroad  company,  a  corporation  duly  incorporated,  organized 

2  This  Is  in  substance  the  form  flcient  in  Babcock  v.  C.  N.  &  W> 
of   petition   which   was  held   sul-      Co.  107  Wis.  280. 


Chapter  CLXV.]  1557  [Form  2507. 

and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
"Wisconsin,  located  and  constructed  a  spur  track  of  its  said  rail- 
road upon  and  across  the  west  end  of  petitioner's  said  land  and 

has  occupied  and  still  occupies  a  strip  of  land feet  wide 

across  said  land,  particularly  described  as  follows  [insert  exact 
description],  which  strip  of  land,  together  with  petitioner's  said 
lot,  is  correctly  delineated  in  the  map  attached  to  this  petition 
and  marked  Exhibit  A. 

That  since  said day  of ,  19. .  ,  the  said  railroad 

company  has  operated  said  spur  track  and  occupied  the  said 
strip  of  land  therefor  without  right  and  without  payment  there- 
for, and  has  never  acquired  any  title  thereto,  and  omits  and 
delays  to  commence  and  prosecute  condemnation  proceedings, 

whereby  petitioner  has  been  damaged  in  the  sum  of  

dollars. 

WHEREFORE  petitioner  prays  for  an  order  fixing  the  time 
and  place  for  the  hearing  of  this  petition,  and  for  the  appoint- 
ment of  commissioners  to  appraise  and  determine  the  value  of 
the  land  so  taken,  and  the  damages  sustained  by  your  petitioner, 
and  that  he  may  have  such  further  order  or  relief  as  may  be 
just. 

[Date.]  A....  B.... 

E. . . .  F. . . .  f 

Attorney  for  Petitioner 
[Add  verification.] 

2507.  Order  requiring  notice  of  hearing  petition  for  condem- 
nation by  railway  company  (Wis.  Stats.  1898  sec. 
1846). 

[Title  as  in  Form  250X] 

THE  PETITION  of  the railway  company  in  the  above 

entitled  matter,  with  the  map  annexed  thereto,  having  been  duly 
filed  in  the  office  of  the  clerk  of  said  court, 

IT  IS  ORDERED,  that  said  petition  be  heard  before  this 

court  [or,  before  the  undersigned  circuit  judge]  at ,  on 

the  ....  day  of ,  19. .  ,  at  ....  o'clock  .  .M.,  and  that 

said  petitioner  give  notice  of  the  time  and  place  of  hearing  said 
petition,  which  said  notice  shall  state  the  filing  of  such  petition, 
the  object  thereof,  and  shall  refer  by  general  description  to  the 
lands  described  in  said  petition,  and  shall  be  addressed  to  the 
parties  named  in  such  petition,  and  to  all  persons  interested  in 
said  lands. 

And  it  is  further  ordered  that  a  copy  of  said  notice  be  served 
personally,  or  at  the  last  and  usual  abode  of  such  o^vners  and 
parties  interested  as  aforesaid,  not  less  than  five  days  before 
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the  date  above  fixed  for  the  hearing  of  said  petition,  and  by  pub- 
lication in  the   [name] ,  a  newspaper  published  at  ,  in 

said  county  of ,  such  publication  to  be  made  not  less  than 

ten  days  before  the  date  above  fixed  for  the  hearing  of  said  pe- 
tition. 

[//  it  appear  that  there  are  infants  or  insane  persons  inter- 
ested who  have  general  guardians  add]  :  And  it  is  further  or- 
dered that  said  petitioner  also  give  notice  in  writing  by  personal 
service  not  less  than  five  days  before  said  hearing  to  G. . .  r 
H. . . .  ,  guardian  of  Y. . . .  Z. . . .  ,  an  infant,  that  application 
will  be  made  upon  said  hearing  for  the  appointment  of  a  guar- 
dian ad  litem  to  act  for  the  said  T Z. . . .  in  said  proceeding. 

[Date.] 

J K Circuit  Judge. 

2508.    Notice  of  hearing  (Wis.  Stats.  1898  sec.  1846). 

[Title  as  in  Form  2502.] 

To  [give  names  of  all  persons  described  in  the  petition  as  having 
any  interest  in  the  lands  to  he  condemned]  and  to  all  other 
persons  interested  in  the  lands  hereinafter  described. 

TAKE  NOTICE  that  the railroad  company,  a  corpor- 
ation, has  filed  its  petition  in  the  office  of  the  clerk  of  said  court, 
the  object  of  which  petition  is  to  acquire  title  by  condemnation 
for  railroad  purposes  of  the  lands  hereinafter  described  and  to 
secure  the  appointment  of  three  disinterested  and  competent 
freeholders  as  commissioners  to  ascertain  and  appraise  the  com- 
pensation to  be  made  to  the  owners  or  persons  interested  in  said 
real  estate  so  condemned,  which  petition  states  the  facts  required 
to  be  stated  by  law  in  that  behalf;  and  that  said  petition  will 
be  heard  before  said  court  [or,  before  Hon.  J. . . .  K. . . .  ,  judge 

of  said  court]  at on  the  ....  day  of ,  19 . .  ,  at 

....  o'clock  .  .M.,  or  as  soon  thereafter  as  counsel  can  be  heard 
[if  it  is  necessary  to  appoint  a  guardian  ad  litem,  and  that  appli- 
cation will  then  and  there  be  made  for  the  appointment  of  a 
guardian  ad  litem  for  T....  Z....,a  minor,  to  represent  him 
in  said  proceeding] . 

The  pieces  or  parcels  of  land  sought  to  be  acquired  by  this 
proceeding  are  particularly  described  as  follows: 

[Particularly  describe  the  several  parcels  to  be  taken  as  de- 
scribed in  the  petition  with  names  of  owners  and  parties  inter- 
ested in  each.] 

[Date.]  Railroad  Company, 

By  E....  F....  ,  Petitioner. 

Attorney. 
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2509.  Order  appointing  guardian  ad  litem  for  infant  or  insane 
person  interested  in  the  land  condemned  (Wis.  Stats. 
1898  sec.  1847). 

[Title  as  in  Form  2502.] 

It  appearing  by  the  petition  filed  in  the  above  matter  that 
Y. . . .  Z. . . .  ^  one  of  the  owners  of  a  part  of  the  real  estate 
sought  to  be  condemned  in  this  proceeding  is  an  infant  of  the 

age  of years   [or,  an  insane  person]   and  has  no  general 

.  guardian  [or,  and  that  X Y of . .  ,  is  the  general 

guardian  of  Y. . . .   Z. . . .   and  has  received  due  notice  of  the 
pendency  of  these  proceedings  and  of  the  application  for  the 

appointment  of  a  guardian  ad  litem  for  said  Y Z to 

act  for  him  in  this  proceeding] ; 

ORDERED  that  L M ,  Esq.,  an  attorney  of  this  court 

[see  Rule  IX,  G.  C.  Rules  Wis.]  be  and  he  is  hereby  appointed 
guardian  ad  litem  of  said  Y. . . .  Z. . . .  and  authorized  to  act 
for  said  Y. . . .  Z. . . .  in  this  proceeding  upon  his  filing  a  bond 
according  to  law  in  the  penal  sum  of  . . .~ dollars,  with  suf- 
ficient surety  to  be  approved  by  the  clerk  of  this  court,  that  he 
will  faithfully  account  for  and  apply  under  the  direction  of  the 
court  any  money  or  property  of  said  ward  which  he  may  receive 
as  such  guardian,  and  faithfully  and  in  all  things  discharge 
his  said  trust  as  such  guardian. 
[Bate.] 


[For  form  of  bond  see  Form  98.] 


By  the  Court.-, 
J K ,  Judge. 


2510.    Order  appointing  commissioners  (Wis.  Stats.  1898  seco 
1847). 

[Title  as  in  Form  2502.] 
At  a  general  term  of  said  court  held  at  the  court  house  in  the 

city  of in  said  county  on  the  first  Monday  in  March, 

19 . .  ,  and  on  the  ....  day  of  said  term,  to-wit,  the day  of 

,  19.. 

Present  Hon.  J K ,  circuit  judge. 

The  petition  of  the Railroad  Company,  filed  in  the  of- 
fice of  the  clerk  of  this  court  on  the day  of ,  19 . .  , 

for  the  condemnation  of  certain  real  estate  in  said  county  for 
railway  purposes,  having  come  on  to  be  heard,  and  due  proof 
having  been  made  and  filed,  showing  due  publication  and  serv- 
ice of  the  notice  of  such  hearing  as  required  by  the  order  made 

herein  of  date ,  19. .  ,  E F ,  Esq.,  appearing  for 

said  petitioner  and  G. .  ^ .  H ,  Esq.,  for  A B [or. 
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no  one  appearing  in  opposition]  [and  L. ...  M. . . .  ,  Esq.,  hav- 
ing been  appointed  guardian  ad  litem  for  Y Z ,  an  in- 
fant, and  having  duly  qualified  as  such]   after  hearing  E 

F ,  Esq.,  for  the  petitioner  [and  G H ,  Esq.,  for 

said  A . . . .  B . . . .  ]  and  the  court  being  now  fully  advised ; 

IT  IS  HEREBY  ORDERED  and  determined  that  the  said 

petitioner,  the Railroad  Company,  is  entitled  to  take  the 

strip  of  land  [or,  the  parcels  of  land]  described  in  its  said  peti- 
tion for  the  uses  and  purposes  of  its  right  of  way  [or  for  depot,  - 
or  yard  purposes]  which  said  lands  so  determined  to  be  neces- 
sary to  be  taken  are  mtfre  particularly  described  as  follows 
[particularly  describe  each,  tract  with  the  certainty  necessary  in 
a  conveyance]. 

And  it  is  further  ordered,  that  0. . . .  P. . . .  ,  Q R , 

and  R. . . .  S. . . .  ,  three  disinterested  and  competent  freeholders 
who  reside  in  the  county  of ,  be  and  they  are  hereby  ap- 
pointed commissioners  to  ascertain  and  appraise  the  compensa- 
tion to  be  made  to  the  owners  or  persons  interested  in  the  real 
estate  described  in  said  petition  and  hereby  determined  neces- 
sary to  be  taken  in  said  county  of for  the  purposes  of 

said  corporation,  and  to  perform  such  other  duties  as  they  are 
authorized  to  perform  by  the  statutes  in  that  behalf  made  and 
provided,  and  shall  hold  their  said  office  and  appointment  for 
the  term  of  one  year  from  the  date  hereof. 

And  it  is  further  ordered,  that  the  first  meeting  of  said  com- 
missioners shall  be  held  on the  ....  day  of ,  19 . .  , 

at  ....  o'clock  in  the  . . .  .noon  of  that  day,  at in  the 

....  of ,  and  county  of ,  and  that  said  commis- 
sioners shall  cause  notice  of  the  time  when  and  place  where  they 
will  meet  to  consider  the  amount  of  compensation  to  which  said 
land  owners  are  severally  and  respectively  entitled,  to  be  given 
to  all  parties  interested.  Said  notice  shall  be  personally  served 
on  each  party  interested,  or  his  or  her  authorized  agent  or  at- 
torney, or  guardian  ad  litem,  or  left  at  his  or  her  residence  or 
place  of  business  with  a  person  of  suitable  age  and  discretion, 
at  least  six  (6)  days  before  the  time  of  such  meeting;  and  if 
any  parties  interested  are  non-residents  of  this  state,  or  their  or 
either  of  their  residence  is  unknown,  and  they  or  any  of  them 
have  no  authorized  agent  or  attorney  in  this  state  known  to  such 
commissioners,  such  notice  shall  be  published  in  the  [name  newS' 
paper]  at  least  ....  days  before  the  day  fixed  for  said  meeting. 

And  it  is  further  ordered,  that  said  commissioners  shall  be 

entitled  to  compensation  at  the  rate  of dollars  a  day  for 

the  time  actually  and  necessarily  employed  in  the  discharge  of 
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their  duties  as  such  commissioners,  and  all  necessary  expenses 
incurred  by  them  in  the  discharge  of  their  duties  to  be  paid  by 
the  petitioner.  By  the  Court : 

J. . . .  K. . . .  ,  Circuit  Judge. 

2511.    Oath  of  commissioners  (Wis.  Stats.  1898  sec,  1848). 

[Title  as  in  Form  2502.] 
[Venue.] 

0 P ,  Q R ,  and  R S ,  being  each 

duly  sworn,  each  for  himself  says  that  he  will  support  the  con- 
stitution of  the  United  States  and  the  constitution  of  the  state 
of  Wisconsin,  and  faithfully  discharge  his  duties  as  commissioner 
in  the  above  entitled  matter  to  the  best  of  his  ability. 

O....  P.... 

Q....  R.... 

[Jurat.]  R S 

'2512.    Request  to  commissioners  to  proceed  with  their  duties 

(Wis.  Stats.  1898  sec.  1848). 
[Title  as  in  Form  2502.] 

To  O P. . . .  ,  Q. . . .  R ,  and  R S. . . .  ,  Commission- 
ers i:n  the  above  entitled  matter. 
You  and  each  of  you  are  hereby  requested  to  proceed  to  per- 
form your  duties  as  commissioners  in  the  above  entitled  matter 
in  respect  to  the  lands  sought  to  be  acquired  by  the  petitioner 
:above  named  for  railway  purposes  in  said  county  and  described 
as  follows  [describe  same]. 
[Date.]  [Signature.] 

2513.    Notice  of  meeting  of  commissioners  (Wis.  Stats.  1898 
sec.  1848). 

[Title  as  in  Form  2502.] 

To  [name  all  parties  interested  in  lands  to  he  taken  as  set  forth 
in  petition]  and  to  all  other  persons  interested. 

The  undersigned,  having  been  appointed  by  order  of  the  cir- 
cuit court  of county  in  the  above  entitled  matter  dated 

,  19 . .  ,  commissioners  to  ascertain  and  appraise  the  com- 
pensation to  be  made  to  the  owners  or  persons  interested  in  the 
real  estate  hereinafter  described,  determined  to  be  necessary 
to  be  taken  by  said  petitioner  for  railway  purposes,  and  having 
taken  and  subscribed  the  oath  required  by  law, 

Now,  therefore,  you  and  each  of  you  are  hereby  notified  that 
the  undersigned  wiU  proceed  to  perform  our  duties  in  respect  to 
the  parcels  of  land  hereinafter  described,  and  that  we  shall  meet 
At o'clock  in  the   noon,  of   ,  the   day  of 
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,  19 . .  ,  at ,  in  the  ....  of ,  in  said 

county,  to  consider  the  amount  of  compensation  to  which  the 
several  owners  of  said  parcels  are  respectively  entitled,  and  to 
view  the  said  lands  and  to  hear  the  allegations  of  the  several 
parties  interested  in  said  lands  respectively,  and  to  ascertain, 
and  appraise  the  value  of  each  such  parcel  of  land  proposed  to 
be  taken,  with  the  improvements  thereon,  and  the  damages  sus- 
tained by  the  owner  or  owners  by  reason  of  the  taking  thereof, 
and  to  fix  the  compensation  to  be  made  to  each  of  such  owners 
thereof,  at  which  time  and  place  you  and  each  of  you  may  attend 
and  be  heard. 

The  pieces  or  parcels  of  land  hereinbefore  referred  to  are 
particularly  described  as  follows  [describe  each  parcel  with  name 
of  owner  and  other  persons  interested] . 
[Date.]  0....  P....,] 

Q....  R....,  y Commissioners. 

R....  S....,j 

2514.    Report  of  commissioners  (Wis.  Stats.  1898  sec.  1848).' 

[Title  as  in  Form  2502.] 

To  the  Circuit  Court  of  the  County  of 

The  undersigned  commissioners  in  the  above  entitled  mattei 

appointed  by  order  of  this  court  dated ,  19 . .  ,  do  hereby 

report : 

That  we  met  at  the  time  and  place  appointed  by  the  court 
therefor,  to-wit  [designate  same],  and  severally  took  the  oath 
prescribed  by  law.  That  having  been  requested  in  writing  by 
[name  the  person  making  request]  to  proceed  to  perform  our 
duties  as  such  commissioners,  in  respect  to  the  lands  mentioned 
and  described  in  said  request,  and  embracing,  amongst  others,  * 
the  lands  hereinafter  described,  we  did  then  and  there  agree 

upon  ,  the  ....   day  of  ,  19. .  ,  at  ....  o'clock 

. .  M,  as  the  time  when,  and  [here  specify  the  place  of  meeting] , 

in  the  ....  of ,  in  said county,  as  the  place  where 

we  would  meet  to  consider  the  amount  of  compensation  to  which 
said  land  owners,  and  other  persons  interested,  is  or  are  entitled. 

That  we  caused  notice  of  such  time  and  place  appointed  for 
our  said  meeting  to  be  given  to  each  party  interested,  by  pub- 
lishing  such  notice   in  the    [name   newspaper],   a   newspaper 

printed  and  published  at ,  in  said  county  of ,  the 

last  publication  thereof  being  at  least  six  (6)  days  before  the 
time  appointed  for  our  said  meeting,  and  also  by  [state  upon 
whom  personal  service  was  made]. 

s  The  statute  requires  a  separate  report  as  to  the  lands  of  each  owner. 
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And  we  do  further  report  that  we  met  at  the  time  and  place 
mentioned  in  said  notice,  and  viewed  the  premises  hereinafter 
described,  and  embraced  in  said  written  request,  and  heard  the 
proofs  and  allegations  of  the  respective  parties  interested 
therein,  and  that  we  appraised  and  determined  the  value  of  the 
tracts  or  parcels  of  lands  proposed  to  be  taken,  with  the  improve- 
ments thereon,  and  of  each  separate  estate  therein,  and  the  dam- 
ages sustained  by  the  owner,  by  reason  of  the  taking  thereof,  as 
follows : 

Tract  No.  1  [descriie  tract] .  We  appraise  and  determine  the 
compensation  to  be  made  to  the  owners  and  other  persons  inter- 
ested in  said  tract  No.  1  as  follows : 

To  A. . . .  B . . . .  ,  owner  in  fee  thereof, dollars. 

To  C . . . .  D . . . .  ,  tenant  of  said  tract  for  the  term  of  .... 
years,  dollars. 

To  E F ,  who  holds  an  estate  for  life  in  said  tract, 

dollars. 

[Proceed  in  the  same  way  as  to  other  estates  or  interests.] 

And  we  further  report  that  in  the  performance  of  our  duties 
as  commissioners  we  were  occupied  for  four  entire  days  and  that 
we  were  attended  by  E . . . .  F . . . .  ,  attorney  for  the  petitioner, 
and  by  [name  who  appeared  adversely] . 
[Date.]  0....  P....,] 

Q....  E....,  > Commissioners. 
R....  S....J 

2515.    Receipt  for  award  by  property  owner  (Wis.  Stats.  1898 

sec.  1851). 
[Title  as  in  Form  2502.] 

Received  of  the  railroad  company,   dollars, 

being  the  amount  awarded  to  me,  by  the  commissioners  in  the 
above  entitled  matter,  as  compensation  for  the  taking,  by  said 
company,  of  [describe  strip  or  parcel  taken  accurately  as  in  the 
order  appointing  commissioners] ,  and  in  full  satisfaction  for  the 
land  so  taken  and  all  damages  by  reason  thereof. 

Witness  my  hand  and  seal  this  ....  day 

[SEAL.]  day  of ,19.. 

In  presence  of  L ....  M A....  B.... 

N....0.... 
[Venue.] 

Personally  came  before  me  this  ....  day  of ,  19 . .  ,  the 

above  named  A. . . .  B . . . .  ,  to  me  known  to  be  the  person  who 
exequted  the  foregoing  receipt,  and  acknowledged  the  same. 
Witness  my  hand  and  official  seal. 
[SEAL.]                           X. . . .  Y. . . .  ,  Notary  Public. 
My  commission  expires ,  19. . 
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2516.  Notice  of  appeal  from  award  of  commissioners  (Wis. 

Stats.  1898  sec.  1849). 

[Title  as  in  Form  2502.] 

To  [name  respondent]  and  to  G. . .  ^  H Clerk  of  the  Cir- 
cuit Court  for County,  Wisconsin. 

TAKE  NOTICE,  that  the  undersigned  [name  appellant] 
hereby  appeals  from  the  award  of  the  commissioners  in  the 
above  entitled  matter,  and  from  the  whole  thereof,  fixing  the 
amount  of  compensation  to  be  made  by  said  company  to  [name 
appellant],  being  the  owner  of  the  premises  hereinafter  de- 
scribed, for  the  taking  by  said  company  for  railroad  purposes 
of  a  strip  [or  parcel]  of  land,  described  as  follows  [insert  de- 
scription as  in  award] ,  which  award  was  filed  in  the  office  of  the 

clerk  of  this  court  on  the  ....  day  of ,  19 . . 

[Date.] 

[Signature  of  appellant.] 
O. . . .  M. . . .  , 

Appellant's  Attorney. 

2517.  Judgment   on  appeal  from  award  of   commissioners 

(Wis.  Stats.  1898  sec.  1849) 
STATE     OF     WISCONSIN, 

Circuit  Court  for County. 

At  a  regular  term  of  said  court  held  at 


the  court  house  in  the of , 

in  said   county,   on   the    day   of 

,  19 . .  ,  and  on  the  ....  day  of 

said    term,    to-wit,    the    day    of 

,19..      ^ 

Present,  Hon.  J K. . . .  ,  circuit  judge, 

presiding. 

A.... 

Plaintiff, 

vs. 

> 

The   . 

Eailroad  Company, 

Defendant. 

This  action  being  at  issue  and  coming  on  for  trial  at  said  term, 
upon  the  appeal  of  A: . . .  B. . . .  from  the  award  of  the  commis- 
sioners appointed  in  the  matter  of  the  application  of  the 

railroad  company  for  the  condemnation  of  certain  lands  in  said 

county  for  railroad  purposes,  which  award  bears  date , 

19 . .  ,  and  was  filed  on  the day  of ,  19 . .  ,  and  said 

action  having  been  tried  before  said  court  and  a  jury,  and  the 
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jury  having  rendered  their  verdict,  wherein  they  find  that  the 

plaintifE  has  sustained  damages  in  the  sum  of dollars 

by  reason  of  the  taking  for  railroad  purposes  of  the  following 
described  lands  [describe  same] . 

And  it  appearing  that  the  appellant  has  been  successful  upon 
sa,id  appeal  and  that  the  sum  awarded  him  by  said  verdict  is- 
larger  than  the  award  of  said  commissioners  in  the  sum  of 
dollars. 

IT  IS  ADJUDGED :  that  the  plaintiff  A. . . .  B. . . .  ,  recover 

of  the  defendant  the  said  sum  of dollars  in  addition 

to  the  amount  of  said  award  which  is  now  deposited  in  court  and 

the  sum  of dollars,  taxed  and  allowed  as  the  costs  of  this- 

action  upon  said  appeal. 

[7/  the  verdict  is  for  a  less  sum  than  the  award  of  commis- 
sioners, or  for  no  greater  sum,  the  judgment  should  he] : 

And  it  appearing  that  the  appellant  has  been  unsuccessful 
upon  said  appeal  and  that  the  sum  awarded  him  by  said  verdict 
is  no  greater  than  the  sum  awarded  by  said  commissioners  [or 
less  than  the  sum  awarded  by  said  commissioners  in  the  sum  of 
dollars] . 

IT  IS  ADJUDGED  that  the  said  plaintiff  take  nothing  by 
his  said  appeal  and  that  the  said  defendant  recover  the  costs 

and  disbursements,  herein  taxed  at dollars,  which  sum 

shall  be  deducted  from  the  amount  of  said  verdict,  leaving  the 
amount  thereof dollars,  and  [if  the  award  has  been  de- 
posited in  court]  it  is  further  adjudged  that  the  clerk  shall  pay 
to  said  plaintiff  out  of  the  moneys  deposited  in  court  the  said 
last  named  amount,  or  so'  much  thereof  as  said  moneys  deposited 
will  pay,  and  return  the  balance  of  said  deposit,  if  any,  to  the 
defendant. 

By  the  Court: 

J. . . .  K. . . ,  ,  Judge. 

2518.    Petition  of  log  driving  corporation  for  right  to  overflow 

lands  (Wis.  Stats.  1898  sec.  1777a). 
STATE     OF     WISCONSIN. 
In  Circuit  Court  for County. 


In  the  matter  of  the  application  of  the 

company,    for   the   right   to 

overflow  and  acquire  title  to  certain 
lands  in  said  county  for  log  driving 
purposes. 

To  the  Circuit  Court  for County  [or  to  the  Hon.  J. 

K ,  Circuit  Judge  of County] . 
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THE  PETITION  of  tlie company  respectfully  shows 

that  it  is  a  corporation  duly  created  and  existing  under  and  by 
virtue  of  the  laws  of  this  state  for  the  purpose  of  the  improve- 
ment of  a  stream  flowing  in  part  through  said  county  and  known 

as  the river,  and  the  driving  of  logs,  and  for  holding 

and  handling  logs  thereon,  and  that  for  such  purpose,  it  has 
taken  prior  possession  of  such  stream  and  its  tributaries  with 
the  intent  in  good  faith  to  improve  the  same  and  its  tributaries 
by  clearing  and  straightening  the  channels  thereof,  closing 
sloughs,  erecting  sluiceways,  booms  of  all  kinds,  side  rolling  and 
flooding  dams,  and  such  other  improvements  as  may  be  neces- 
sary for  the  purposes  aforesaid. 

That  said  stream  is  not  navigable  in  its  natural  condition 
and  can  only  be  made  navigable  for  the  floating  and  handling  of 
logs  by  the  improvements  which  your  petitioner  has  already 
made  and  is  about  to  make  for  that  purpose. 

That  said  improvements  require  the  overflowing  of  a  number 
of  tracts  of  land  hereinafter  described,  and  that  your  petitioner 
and  the  several  owners  of  said  lands  can  not  mutually  agree 
for  the  purchase,  lease  or  use  of  said  lands,  or  such  easement 
therein  as  is  necessary  for  your  petitioner,  nor  can  they  agree 
upon  the  compensation  to  be  made  for  the  taking  of  said  prop- 
erty by  your  petitioner  for  such  use. 

The  following  are  the  tracts  of  land  above  referred  to : 

I.  The  N.  W.  quarter  of  the  N.  E.  quarter  of  section  . . . .  , 

town  ....  north,  of  range east  [or  otherwise  describe  land] 

owned  by  A. . . .  B ,  who  resides  at ,  and  is  of  full  age 

and  sound  mind  [if  land  is  occupied  by  tenant  state  the  fact 
and  give  name  and  address;  if  oivner  is  an  infant  or  insane 
state  fact  and  give  name  of  general  guardian  if  any;  if  owner 
is  unknown  state  fact] .  The  part  of  said  tract  necessary  to  be 
overflowed  and  of  which  title  is  desired  to  be  acquired  in  this 
proceeding  is  particularly  described  as  foUows  [describe  same  by 
metes  a/nd  bounds  as  in  a  deed] . 

II.  The  S.  W.  quarter  of  the  N.  B.  quarter  of  section 

town  ....  north,  of  range  ....  east  [or  otherwise  describe  land], 

owned  by  C ....  D ....  ,  who  resides  at ,  and  is  of  f uU 

age  and  sound  mind,  etc.  [proceed  as  above,  and  insert  similar 
similar  allegations  as  to  all  other  tracts  desired] . 

WHEEBPORB,  etc.  [prayer  and  verification  substantially  as 
in  Form  2502] . 

[The  proceedings  subsequent  to  the  petition  are  substantially 
identical  with  railroad  condemnation  proceedings  and  the  forms 
heretofore  given  may  be  readily  adapted  for  the  purpose.] 


I 
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2519.    Petition  by  drainage  corporation  to  condemn  land  for 

ditches  or  canals  (Wis.  Stats.  1898  sec.  1379-33). 
STATE     OF     WISCONSIN. 

Before    Hon.    J K 

County  Judge  of   County. 

In  the  matter  of  the  application  of  the 
company  for  the  condemna- 
tion of  lajids  in  said  county  for  drain- 
age purposes. 

To  the  Hon.  J K ,  County  Judge  of -said  County. 

THE  PETITION  of  the company  respectfully  shows : 

That  your  petitioner  is  a  corporation  duly  incorporated  and 
organized  under  the  laws  of  this  state  for  the  purpose  of  con- 
structing, maintaining  and  operating  drains,  canals,  ditches  or 
the  like  for  the  drainage  and  reclaiming  a  wet,  submerged,  over- 
flowed and  swamp  lands,  in  order  to  promote  the  public  health 
and  welfare,  in  [name  sections  or  towns  which  tJie  corporation 
by  its  charter  is  authorized  to  drain] . 

That  for  the  purpose  of  constructing  said  canals  and  ditches 
in  order  to  drain  and  improve  said  lands,  and  thereby  to  pro- 
mote the  public  health  and  welfare,  it  is  necessary  for  your 
petitioner  to  acquire,  and  it  desires  to  acquire  title  to  the  cer- 
tain strips  or  parcels  of  la-id  hereinafter  more  particularly  de- 
scribed, and  that  it  is  the  intention  of  said  corporation  to  use 
the  said  strips  or  parcels  of  land  desired  to  be  acquired  for  such 
purpose. 

That  the  names  of  the  owners  and  parties  interested  in  said 
lands  through  which  said  strips  of  land  rvm  are  as  follows,  as  to 
each  tract  respectively,  to-wit : 

Tract  No.  1.  [Here  describe  the  tract  through  which  the  strip 
runs  and  name  the  owners  and  other  persons  interested  therein 
with  their  residences.] 

Tract  No.  2.     [Describe  same  with  names  as  in  Tract  No.  1.] 

[Continue  in  the  same  way  with  all  of  the  other  tracts  through 
which  the  ditches  or  canals  run.] 

That  your  petitioner  is  unable  to  agree  with  said  owners  and 
parties  interested,  upon  the  value  of  such  lands  desired  to  be 
acquired  for  the  uses  aforesaid. 

That  your  petitioner  has  surveyed  its  route  for  its  canals, 
drains  and  ditches  over  the  lands  hereby  sought  to  be  acquired, 
and  that  the  strips  so  surveyed  and  necessary  to  be  acquired 

are  described  as  follows,  to-wit :  A  strip  of  land feet  in 

width  through  the quarter  of  the quarter  of  section 
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number    . . . .  ,  in  town  number   ,  in  range  number   

east,  the  north  line  of  which  strip  begins  at  a  point  [name  point] 
and  runs  due  west  to  a  point  [name  point],  [or  otherwise  describe 
strip  with  certainty],  all  which  are  correctly  delineated  on  the- 
map  hereto  annexed  and  marked  Exhibit  A  [for  greater  cer- 
tainty a  map  should  lie  annexed] . 

That  the  said  strips  or  parcels  are  necessary  for  such  canals,. 
drains  and  ditches  for  the  reasons  following,  to-wit  [give  the 
reasons] . 

That  none  of  said  owners,  or  parties  interested,  are  infants,  of 
unsound  mind  or  unknown  [except,  here  state  exceptions,  if  any, 
and  state  names  of  guardians,  if  any] . 

That  the  said  route  of  said  drains,  ditches  and  canals  have 
been  duly  located  by  your  petitioner's  board  of  directors  in  ac- 
cordance with  said  survey  and  that  the  said  strips  of  land  here- 
inabove described  and  set  forth  on  said  map  are  each  and  all  of 
them  required  for  the  purpose  of  constructing,  maintaining  and 
operating  your  petitioner's  drains,  ditches  and  canals. 

WHEREFORE,  etc.  [prayer  and  verification  substantially  as 
in  Form  2502] . 

[The  subsequent  proceedings  closely  follow  the  proceedings 
in  case  of  condemnation  by  railroad  corporations  and  the  forms 
heretofore  given  in  this  chapter  in  such  cases  may  be  readily 
adapted.] 

2520.  Petition  by  state  board  of  control  or  other  state  boards 
for  condemnation  of  lands  necessary  for  state  institu- 
tion (Wis.  Stats.  1898  sec.  605). 

STATE       OF       WISCONSIN. 

Before  Hon.  J K ,  Judge  of 

the  Circuit  Court  of County. 


In  the  matter  of  the  application  of  the  State 
Board  of  Control  of  Wisconsin  Reforma- 
tory, Charitable  and  Penal  Institutions, 
for  the  condemnation  of  certain  lands  in 
said  county. 

To  Hon.  J. . . .  K ,  Judge  of  the  Circuit  Court  of 

County. 

THE  PETITION  of  the  State  Board  of  Control  of  Wisconsin 

Reformatory,  Charitable  and  Penal  Institutions    [or  otherwise 

give  legal  name  of  board]   respectfully  represents,  that  in  the 

opinion  of  your  petitioner  one  of  the  public  institutions  of  said 
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state  under  the  charge  of  your  petitioner,  to-wit  [name  institu- 
tion] requires  for  its  use  certain  parcels  of  land  in  said  county 
which  are  hereinafter  particularly  described;  that  your  peti- 
tioner is  whollj^  unable  to  agree  with  the  owners  of  said  land 
upon  the  amount  of  compensation  to  be  paid  therefor  [or  that  by 
reason  of  the  fact  that  the  owners  of  said  land  are  infants  or 
absent  from  the  state,  no  agreement  for  the  purchase  of  said 
land  can  be  made  without  great  delay] . 

That  a  correct  description  of  said  lands,  together  with  the 
names  ajid  residences  of  the  owners  thereof,  is  as  follows : 

Tract  No.  1.  [Describe  same]  owned  by  A B ,  oc- 
cupied by  C. . . .  D as  tenant  of  said  A B ,  both 

residing  at [name  anfi  describe  any  otfier  interests  in 

the  land  and  give  names  and  residences  of  ow7iers.  If  owners 
are  minors  or  insane  persons  give  names,  residences,  and  name 
and  residence  of  general  guardian,  if  any.  If  owners  are  noii- 
residents  state  the  facf.] 

Tract  No.  2.     [Proceed  as  with  tract  No.  1.] 

[In  case  an  injunctimial  order  preventing  waste  is  desired]  t 
That  said  lands  are  required  for  the  purpose  of  [state  purpose] 
and  that  there  are  growing  trees  [or  fruit  trees]  of  great  value 
thereon,  the  destruction  of  which  would  seriously  impair  the 
value  of  said  land  for  such  uses. 

WHEREFORE  your  petitioner  prays  that  it  may  be  adjudged 
necessary  that  said  lands  be  taken  for  public  use,  tiat  commis- 
aoners  be  appointed  to  appraise  the  same  as  provided  by  law 
[that  the  owners  of  said  lands  and  all  other  persons  be  enjoined 
from  eutting  or  injuring  any  of  the  timber  growing  on  said 
lands  or  committing  any  other  waste  thereon  during  the  pend- 
ency of  these  proceedings] . 
[Date.] 

The  State  Board  of  Control  of,  etc 
bv  0 P President. 

E....  F...., 

Attorney  for  said  Board. 

[The  statute  does  not  require  verification  hu4  it  would  he  well 
to  verify  the  petition  as  in  Form  2502,  especially  if  an  injunc- 
tion is  desired.] 

2521.    Notice  of  foregoing  application  (Wis.  Stats.  1898  sec. 

605). 
{Title  as  in  last  preceding  form.] 
To  [name  cM  owners  and  persons  interested] . 

You  and  e^ch  of  you  are  hereby  notified  tljat  the  undersigned 
[name  the  public  board  instituting  the  proceedings]  wiU,  on  thft 
99 
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day  of  ,  19 . .  ,  apply  to  the  Hon.  J K , 

judge  of  the  circuit  court  of  said  county,  at  his  chambers  in 

the  court  house  in  the  city  of ,  in  said  county,  at 

0  'clock  A.  M.  of  that  day,  for  an  order  adjudging  it  to  be  neces- 
sary that  the  lands  hereinafter  described  be  taken  for  the  use 
of  [name  institution]  and  appointing  commissioners  to  appraise 
said  lands  according  to  law. 

Said  lands  so  desired  are  described  as  follows  [insert  descrip- 
tion and  owners  names  as  in  petition] . 

[You  will  further  take  notice  that  at  the  same  time  and  place 
application  will  be  likewise  made  for  an  injunctional  order  re- 
straining the  owners  of  said  lands  and  all  other  persons  from' 
cutting  or  injuring  any  of  the  timber  or  committing  other  waste 
on  said  lands  during  ihe  pendency  of  these  proceedings.] 
[Date.]  [Signature  as  in  petition.] 

2522.    Order  appointing  commissioners  (Wis.  Stats.  1898  sec. 
605). 

[Title  as  in  Form  2520.] 

At  chambers  before  J. . . .  K. . . .  ,  circuit  judge,  on  the  .... 
day  of ,  19 . . 

Upon  reading  and  filing  the  written  application  of  [name 
board]  for  the  condemnation  of  certain  lands  in  said  county 
hereinafter  described  for  the  use  of  [name  institution]  and  for 
the  appointment  of  commissioners  to  appraise  said  lands;  due 
proof  having  been  made  and  filed  showing  personal  service  of 
due  notice  of  the  making  of  said  application  upon  each  and  all 
of  the  owners  of  said  lands  more  than  ten  days  prior  to  the 
making  of  said  application,  as  required  by  law  [or  recite  service ' 

by  publication  if  so  made] ,  B . . . .  F Esq.,  appearing  for 

the  petitioner  and  [name  any  appearance  for  owners] . 

IT  IS  ORDERED  and  determined,  that  it  is  necessary  to  take 
the  said  lands  hereinafter  described  for  the  use  of  the  [name 
institution]  and  that  0. . . .  P. . . .  ,  Q. . . .  R. . . .  and  R. . . . 
S . . . .  ,  disinterested  persons,  residents  of  said  coiinty,  be  and 
they  are  hereby  appointed  commissioners  to  appraise  said  lands 
and  that  they  give  notice  of  the  time  when  they  will  proceed  to 
view  and  examine  said  lands  and  determine  the  value  thereof 
according  to  law  and  make  report  of  their  said  valuation  to  this 
court  with  all  convenient  speed. 

[It  is  further  ordered  that  the  owners  of  said  lands  and  all 
other  persons  do  refrain  from  cutting  or  injuring  any  of  the 
timber  on  said  lands  or  committing  any  other  waste  thereon  dur- 
ing the  pendency  of  these  proceedings.] 
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The  lands  hereinbefore  referred  to  are  described  as  follows 
[describe  lands  and  give  names  of  owners  as  in  petition] . 
[Fix  compensation  as  in  Form  2510.] 

J K ,  Circuit  Judge. 

2523.  Oath  of  commissioners  (Wis.  Stats.  1898  sec.  606). 

[Title  as  in  Form  2530.] 
[Venue.] 

0 P ,  Q R and  E. S being  each  duly 

sworn  each  for  himself  says  that  he  wiU  support  the  constitu- 
tion of  the  United  States  and  the  constitution  of  the  state  of 
Wisconsin  and  will  faithfully  and  to  the  best  of  his  ability  ex- 
amine the  lands  required  to  be  taken  in  this  proceeding  and  im- 
partially estimate  and  appraise  the  value  of  the  same. 

0....    P.... 

Q E 

[Jurat]  R S 

[The  notice  of  meeting,  commissioner's  report,  notice  of  ap- 
peal and  judgment  on  appeal  may  be  readily  adapted  from 
Forms  2513  et  seq.] 

2524.  Petition  for  condemnation  of  land  (Minn.  Rev.  Laws 

1905  sec.  2524). 

STATE  OP  MINNESOTA.  "I     District  Court 
County  of J      Judicial  District. 


In  the  matter  of  the  application  of  the 

railroad  company  [or  if  the 

application  to  condemn  be  by  the 
state,  the  State  of  Minnesota  by  its 
Attorney  General],  for  the  con- 
demnation of  certain  lands  in  said 
county. 


To  the  District  Court  aforesaid. 

THE  PETITION  of  the  railroad  company   [or  the 

state  of  Minnesota  by  its  attorney  general]  respectfully  repre- 
sents: that  your  petitioner  is  a  railroad  corporation,  incorpo- 
rated, organized  and  existing  under  the  laws  of  the  state  of 
Minnesota  for  the  purpose  of  constructing  and  operating  a  rail- 
road from  [state  tennini]  and  intends  in  good  faith  to  construct 
such  railroad  [or  if  the  petition  be  on  behalf  of  the  state  for 
the  use  of  a  public  board,  that  this  petition  is  presented  by  said 
state  of  Minnesota  on  behalf  and  upon  request  of  [name  public 
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hoard  or  other  body]  for  the  purpose  of  taking  and  condemning 
the  lands  hereinafter  described  for  public  use. 

[The  petition  may  follow  substantially  Form  2502;  the  pres- 
ent statute  of  Minnesota  does  not  require  that  a  map  accompany 
the  petition  or  that  it  be  verified,  but  it  is  certainly  advisable 
to  verify  th-e  petition  and  to  present  a  map  for  greater  certainty, 
especially  in  view  of  the  fact  that  the  commissioners  are  au- 
thorized to  require  maps  or  plats  to  be  furnished  on  the  hearing 
before  them.] 

2525.  Notice  of  presentation  of  petition  (Minn.  Rev.  Laws 

1905  sec.  2524). 

[Title  as  in  Form  2524.] 

To  [name  all  owners  or  occupants  of  the  lands  named  in  the  pe- 
tition] . 

You,  and  each  of  you,  are  hereby  notified  that  the  undersigned 
[name  the  corporation  instituting  the  proceedings,  or  if  the  state 

be  the  moving  party  name  it]  will,  on  the  ....  day  of , 

19 ..,  at  ....  0  'clock  . .  M.  of  that  day,  or  as  soon  thereafter 

as  counsel  can  be  heard,  at  the  court  house  in  the  city  of 

in  said  county,  present  to  the  district  court  for  said  county  of" 
its  written  and  verified  petition,  the  object  of  which  pe- 
tition is  to  obtain  an  order  of  said  court  adjudging  it  to  be  nec- 
essary to  take  the  lands  hereinafter  described  for  railroad  pur- 
poses [or  for  public  use,  describing  the  use]  and  appointing  com- 
missioners to  appraise  the  damages  which  may  be  occasioned  by 
such  taking. 

The  lands  so  desired  to  be  taken  are  described  as  follows  [in- 
sert particular  description  of  the  lands  with  names  of  owners 
and  occupants  as  in  the  petition] . 

And  you  are  further  hereby  notified  that  you  may  appear  at 
the  said  time  and  place  and  be  heard  and  offer  such  competent 
evidence  upon  the  subject  matter  of  said  petition  as  you  may 
be  advised. 
[Date.]  [Signature.] 

[To  be  served  as  a  summons  in  a  civil  action  upon  residents 
and  upon  nonresidents  by  publication  and  mailing.] 

2526.  Lis  pendens  to  be  filed  with  register  of  deeds  (Minn, 

Rev.  Laws  1905  sec.  2525). 

[Title  as  in  Form  2524.] 

PUBLIC  NOTICE  is  hereby  given  that  the  above-entitled 
proceeding  has  been  commenced  and  is  now  pending  in  and  be- 
fore the  district  court  of county,  Minnesota,  upon  a  writ- 
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ten  and  verified  petition  this  day  filed  in  said  court,  tod  that 
the  object  of  said  proceeding  is  to  take  and  acquire  for  railroad 
purposes  [or  for  public  use,  describing  the  use]  the  following 
described  lands  in  said  county  of [descrile  lands  accu- 
rately, as  in  the  petition,  giving  names  of  oivners  and  occupants]. 
[Date.] 

[Signature.] 

2527.    Order  appointing  commissioners  (Minn.  Rev.  Laws  1905 
sec.  2526). 

[Title  as  in  Form  2524.] 

The  above  entitled  matter  coming  on  to  be  heard  before  the 
iourt  on  the day  of >  19 •  •  ,  Hon.  J. . . .  K ,  dis- 
trict judge,  presiding,  and  it  appearing  upon  proof  duly  filed 
that  due  and  written  notice  of  the  objects  of  the  petition  in  said 
matter,  and  of  the  time  and  place  of  presenting  said  petition, 
has  been  duly  and  personally  served  upon  all  the  owners  and 
occupants  of  the  lands  named  in  said  petition  [except,  etc.] 
more  than  ten  days  before  this  date  [if  any  he  nonresidents  and 
service  has  been  made  by  publication,  recite  the  fact  and  the 
filing  of  proof  thereof] . 

And  the  court  having  heard  and  considered  the  proofs  offered, 

E . . . .   F ,  Esq.,  appearing  for  the  petitioner  and  no  one 

appearing  in  opposition  [or  6. ...  H. ...  ,  Esq.,  appearing  for, 
name  parties  appearing  in  opposition]  and  being  now  fully  ad- 
TQsed  in  the  premises ; 

IT  IS  ORDERED  and  determined  that  the  taking  of  the  lands 
described  in  the  petition  and  hereinafter  described  for  public 
use  for  railroad  purposes  [or  otherwise  name  the  purposes  ac- 
cording to  the  fact]  is  necessary  and  is  authorized  by  law.  Said 
lands  so  required  to  be  taken  are  described  as  foUows  [insert  ac- 
curate description  of  lands  to  he  taken,  with  names  of  owners] . 

And  it  is  further  ordered  that  0 P ,  Q R 

and  R. . . .  S. . . .  ,  three  disinterested  persons,  residents  of  said 
county,  be  and  they  are  hereby  appointed  as  commissioners  to 
ascertain  tod  report  the  amount  of  damages  which  will  be  sus- 
tained by  the  several  owners  of  said  lands  on  account  of  such 
taking  thereof,  with  all  the  powers  and  duties  conferred  by  law 
upon  them  [fix  time  and  place  of  first  meeting,  and  compensation 
as  in  Form  2510] . 

[If  the  title  or  easement  acquired  is  to  be  limited  by  the  grant- 
ing of  rights  and  pnvUeges  in  the  lands  to  the  otcner,  specify  the 
limitation.] 

By  the  Court: 

J K ,  District  Judge. 
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2528.  Commissioner's  oath  of  office  (Minn.  Eev.  Lav«;s  1905 

sees.  2527,  2528). 

[Title  as  m  Form  2524.] 
[Venue.] 

0. . . .  P. . . .  ,  Q. . . .  E. . . .  and  R. . . .  S. . . .  ,  being  each 
duly  sworn,  each  for  himself  says  that  he  wiU  support  the  con- 
stitution of  the  United  States  and  the  constitution  of  the  state 
of  Minnesota  and  will  faithfully  discharge  his  duties  as  com- 
missioner in  the  above  entitled  matter  to  the  best  of  his  judg- 
ment and  ability. 

0....  P 

Q. . . .   A.  . . . 
[Jurat.]  R....  S.... 

2529.  Report  of  commissioners  (Minn.  Rev.  Laws  1905  sec. 

2528). 

[Title  as  in  Form  2524.] 

To  the  District  Court  of County,  Minnesota. 

The  undersigned  commissioners  appointed  by  this  court  in  the 

above  entitled  matter  by  order  dated ,  19 . .  ,  do  hereby 

report : 

[The  report  may  follow  generally  Form  2514,  making  suck 
changes  as  the  differences  in  the  statutes  of  Minnesota  and  Wis- 
consin render  necessary.  It  should  ie  accompanied  by  a  map 
amd  should  cover  all  the  parcels  taken.] 

2530.  Notice  of  filing  commissioners  report  (Minn.  Rev.  Laws 

1905  sec.  2528)= 

[Title  as  in  Form  2524.]  * 

To    [name  petitioner  and  all  owners  and  occupants  of  land 
taken.] 
Tou  and  each  of  you  are  hereby  notified  that  the  undersigned, 

appointed  commissioners  by  said  court  by  order  dated , 

19 . .  ,  in  the  above  entitled  matter,  did  on  the   day  of 

,  19 . .  ,  make  and  file  in  the  office  of  the  clerk  of  said 

court  at in  said  county,  their  report  of  their  proceedings 

and  determination  in  the  above  entitled  matter,  in  which  they 
fixed  and  determined  the  amount  of  damages  sustained  by  the 
several  owners  of  lands  taken  for  public  use  in  said  matter. 

[Date.]  0....  P 

Q....  R.... 
R....  S.... 
Commissioners. 
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2531.  Notice  of  appeal  from  award  of  commissioners  (Blinn. 

Rev.  Laws  1905  sec.  2532). 

[Title  as  in  Form  2524.] 

To  [name  respondent]  and  to  L M. . . .    Esq.,  Clerk  of  said 

Court. 
TAKE  NOTICE  that  the  undersigned  is  the  owner  in  fee  [or 
describe  title  or  interest  of  appellant  according  to  the  fact]  of 
that  certain  parcel  of  land  condemned  for  public  use  in  the 
above  entitled  proceeding  described  as  follows  [insert  descrip- 
tion]. You  will  further  take  notice  that  the  undersigned  hereby 
appeals  from  that  portion  of  the  report  of  the  commissioners  in 

the  above  entitled  matter  filed   ,  19 . .  ,  which  awards 

damages  to  appellant  in  the  sum  of  dollars  for  the 

taking  of  said  lands  above  described  [or  which  omits  to  award 
damages  to  the  appellant  for  the  taking  of  said  lands  g,bove  de- 
scribed] ,  and  this  appellant  claims  that  he  has  suffered  damages 

by  the  taking  of  said  lands  in  the  sum  of doUars,  made 

up  as  follows  [enumerate '  different  elements  of  damage  with 
amount  of  each] .  And  the  grounds  of  this  appeal  are  that  said 
award  is  entirely  inadequate  in  amount  and  does  not  compen- 
sate this  appellant  for  the  damages  sustained  by  him  by  the  tak- 
ing of  said  lands. 
[Date.]  A....B.... 

I 

2532.  Judgment  after  trial  of  appeal  from  award  (Minn.  Eev. 

Laws  1905  sec.  2534). 

[Caption  and  recitals  of  appeal  and  trial  substantially  as  in 
Form  2517  and  continue]  : 

IT  IS  ADJUDGED  that  the  amount  of  damages  payable  to 
said  A. . . .  B. . . .  by  said  [name  petitioner]  be  and  the  same  is 
hereby  fixed  and  determined  in  accordance  with  said  verdict  at 

the  sum  of dollars,  upon  payment  of  which  sum  with 

interest  from ,  19. .  [date  of  commissioner's  report]   [and 

costs  taxed  at dollaxs]  the  said  [name  petitioner]  shall 

have  the  right  to  take  for  railroad  purposes  [or  for  public  use] 
the  following  described  lands,  viz.  [insert  description]  [if  en.tire 
estate  is  not  condemned,  but  only  an  easement  or  special  rights, 
describe  some],  and  may  take  possession  of  said  premises  and 
appropriate  tlie  same  to  the  public  uses  for  which  they  have  been 
taken  subject  to  the  provisions  of  this  judgment. 

By  the  Court: 

L....  M....  ,  Clerk. 
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2533.  Application  to  sterifif  by  railway  company  for  appoint- 

ment of  commissioners  to  assess  daiilagf6S  for  lands 
taken  for  railway  purposes  (Iowa  Code  sec.  1999). 

In  the  matter  of  the  applicatiori  by  the 
railway  company,  for  the  ap- 
pointment of  commissioners  to  assess 
damages  for  the  taking  of  certain  real 

estate   in    county  for  railway 

purposes. 

To  L. . . .  M. . . .  ,  Sheriff  Of County,  Iowa. 

The  undersigned,  the railway  company",  a  corporation 

organized  and  existing  under  the  laws  of  the  state  of  Iowa,  aiid 

operating  a  railroad  line  from  to  in  said  state, 

respectftilly  shows  that  it  is  iiecessary  to  take  and  hold  for  the 
location,  eoristruction  and  convenient  use  of  its  said  railway^ 
and  for  its  right  of  way  [or  name  other  purposes] ,  certaiii  lands 
in  said  county  hereinafter  particularly  described;  that  the 
owners  of  said  lands  refuse  to  grant  to  said  company  the  right 
of  way  over  said  lands  or  the  necessary  interest  therein  required 
for  said  pur^bSes  [or  that  the  owners  Of  Said  laiids  and  said  eoin- 
pany  can  not  agree  upon  the  compensation  to  be'  paid  >for  said 
lands] . 

The  lands  so  necessary  to  be  taken  are  particularly  described 
as  follows  [insert  description  of  each  parcel  with  names  and  resi- 
dences of  owners  and  other  persons  interested  therein] . 

WHEREFORE  said  company  hereby  makes  application  for 

the  appointment  of  six  freeholders  of  said  county  of  j 

not  interested  in  the  same  or  a  like  question,  who  shall  inspect 
said  real  estate  and  assess  the  damages  which  said  owners  will 
sustain  by  the  appropriation  of  said  lands  for  the  use  of  said 
corporation  and  itiake  report  thereon  in  writing. 
[Date.] 

The    Jlailway  Company. 

By  A B ,  President. 

2534.  Sheriff's  order  appointing  comlnissionets  on  foregoing 

application  (Iowa  Code  sec.  1999). 

[Title  as  in  last  preceding  form.] 

Written  application  having  been  made  to  me  by  the 

railway  company,  a  corporation,  for  the  appointment  of  com- 
missioners to  assess  the  damages  sustained  by  the  owners  of  c&r- 

tain  lands  in county,  by  reason  of  the  appropriation  of 

said  lands  for  railway  purposes  [a  copy  of  which  petition  is  at- 
tached to  amd  made  a  part  of  this  order] . 
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IT  IS  ORDERED  that  [name  freeholders  appointed] ,  six  free- 
holders of  said  cotinty  of ,  not  interested  in  the  same  or 

a  like  question,  be  and  they  are  hereby  appointed  commissioners, 
whose  duty  it  shall  be  to  inspect  the  several  parcels  of  real  es- 
tate described  in  the  said  application  and  assess  the  damages 
which  the  several  owners  thereof  and  parties  interested  therein 
will  sustain  by  the  appropriation  of  said  lands  foi*  the  use  of 
said  corporation,  and  make  r'eport  thereof  in  writing  to  the  un- 
dersigned as  provided  by  law. 
iDate.]  L....  M. . . .  , 

Sheriff County,  Iowa. 

'2535.    Notice  of  f  oregoini^  application  to  resident  land  owner 

(Iowa  Code  sec.  2000). 
[Title  as  in  Form  2533.] 
To  [name  all  land  owners  and  parties  interested] . 

You  and  each  of  you  are  hereby  notified  that  upon  written  ap- 
plication by  the  undersigned  to  the  sheriff  of  county, 

Iowa,  for  the  condemnation  of  the  lands  hereinafter  described 
for  railway  purposes  [name  the  particular  purposes]  the  said 
sheriff  on  the day  of ,  19 . .  ,  did  appoint  [name  com- 
missioners] as  commissioners  to  inspect  said  lands  and  assess 
the  damages  which  the  several  owners  thereof  wiU  sustain  by 
the  appropriation  of  the  same  for  the  use  of  the  utidersigned 
corporation. 

And  yon.  are  further  hereby  notified  that  on  the  ....   day 

of ,  19 . .  ,  at  the  hour  of  ....  o  'clock  in  the noon 

«aid  commissioneris  Will  view  the  said  premises  and  assess  the 
■damages  sustained  by  the  taking  thereof. 

The  lands  hereinabove  referred  to  are  described  as  follows 
[insert  description  of  each  parcel  with  names  of  owners  and  par- 
ties interested] . 

[Date.]  The   Railway   Company. 

By  ii M ,  Attorney. 

[The  form  of  notice  to  a  nonresident  owner  is  prescribed  iy 
sec.  2002  Iowa  Code.] 

2536.    Report  of  conunissioners  to  sheriff   (Iowa  Code  sec. 

2004). 
[Title  as  in  Form  2533.] 

To  L M ,  Sheriff  of County,  Iowa. 

The  undersigned  [give  names]  commissioners  appointed  by 
you  by  order  dated ,  19 . .  ,  to  inspect  the  lands  herein- 
after described  and  assess  the  damages  which  the  several  owners 
thereof  will  sustain  by  reason  of  the  appropriation  thereof  for 
the  uses  of  the railway  compan.y,  do  hereby  make  report 
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that  upon  due  notice  we  viewed  said  premises  on  the day 

of ,  19 . .  ,  and  appraised  the  same  and  assessed  the  dam- 
ages sustained  by  the  taking  thereof  as  follows : 

1.  To   A B..,.,   owner  in  fee   of    [describe   parcel] 

dollars. 

To  C . . . .  D . . . .  ,  tenant  and  occupant  of  said  parcel  under  a 

lease  expiring ,  19 . .  , dollars. 

[Proceed  in  same  way  with  other  interests,  if  any.] 

2.  To   E F ,   owner   in   fee  of    [describe   parcel] 

dollars. 

[Proceed  in  same  way  with  all  parcels.] 

And  we  do  further  report  that  the  costs  of  said  assessment  are 
hereby  fixed  as  follows  [state  same] . 
[Date.] 

EespectfuUy  submitted, 

[Signatures  of  Commissioners.] 

2537.  Notice  of  appeal  from  foregoing  assessment  (Iowa  Code 

sec.  2009). 

[Title  as  in  Form  2533.] 

To  [name  adverse  party]  and  to  L. . . ,  M. . . . ,  Sheriff  of 

County,  Iowa. 
TAKE  NOTICE  that  the  undersigned  owner  of  that  piece 
or  parcel  of  land  taken  in  the  above-entitled  proceeding  for  rail- 
way purposes,  which  is  hereinafter  described,  hereby  appeals  from 
that  part  of  the  assessment  of  damages  made  by  the  commis- 
sioners in  said  matter  and  dated ,  19 . .  ,  as  awards  to  fhe 

undersigned  the  sum  of dollars  for  the  taking  by  said 

[name  company]  of  that  certain  parcel  of  land  described  as  fol- 
lows [describe  parcel]. 
[Bate.]  A....  B.... 

2538.  Outline  form  of  complaint  in  action  for  condemnation 

(N.  Dak.  Eev.  Codes  sec.  5962). 

STATE  OF  NOETH  DAKOTA.")       In  the  District  Court 
County  of  J        Judicial   District. 

—  i»  ^ 

The Eailway  Company, 

Plaintff, 
vs. 
A....     B....,     C...     D...., 

andE F , 

[name  all  owners  or  claimants] 
Defendants. 


The  plaintiff  complaining  of  the  defendants  respectfully  al- 
leges : 
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I.  That  the  plaintiff  is  a  corporation  duly  incorporated,  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  this 
state  for  the  purpose  of  constructing  and  operating  a  railroad 

f^'om to ,  in  said  state  [or  otherwise  describe  the 

plaintiff  according  to  the  fact,  showing  that  it  is  a  corporation, 
association,  or  commission  entitled  hy  law  to  maintain  the  ac- 
tion'] . 

II.  That  for  the  purpose  of  a  right  of  way  for  its  said  rail- 
road it  is  necessary  for  the  plaintiff  to  acquire  and  condemn 
an  easement  over  certain  strips  of  land, feet  in  width,  ex- 
tending across  certain  parcels  of  land  in  said  county  herein- 
after described  [or  otherwise  describe  the  necessity  according  to 
the  fact] . 

III.  That  the  said  ri^t  of  way  of  the  plaintiff  as  now  sur- 
veyed and  located,  and  the  general  route  and  termini  of  said 
railroad,  are  as  follows  [fully  describe  same],  and  that  attached 
to  this  complaint  and  marked  Exhibit  A  is  a  map  showing  the . 
route  and  location  of  said  right  of  way  so  far  as  the  same  is 
involved  in  this  action. 

IV.  That  the  strips  or  parcels  of  land  sought  to  be  condemned 
in  this  action  are  described  as  foUows: 

1.  A  strip  of  land, feet  in  width,  running  from  east  to 

west  across  that  parcel  of  land  described  as  follows  [describe 
entire  parcel] ,  said  strip  being  bounded  and  described  as  follows 
[describe  strip] ,  which  said  parcel  of  land  is  owned  and  claimed 
by  A. . . .  B. . . .  ,  one  of  the  defendants  herein  [or  the  owner  of 
which  said  parcel  of  land  is  unknown  to  the  plaintiff  and  can- 
not with  due  diligence  be  ascertained  by  it] . 

2.  A  strip  of  land feet  in  width,  running  from  east  ta 

west  across  that  parcel  of  land  described  as  follows  [describe 
entire  parcel],  said  strip  being  bounded  and  described  as  fol- 
lows [describe  strip],  which  said  parcel  of  land  is  owned  and 
claimed  by  A. . . .  B. . . .  ,  one  of  the  defendants  herein  [or  the 
owner  of  which  said  parcel  of  land  is  unknown  to  the  plaintiff^ 
and  cannot  with  due  diligence  be  ascertained  by  it] . 

[Proceed  in  the  same  way  with  each  separate  ownership,  giv- 
ing an  accurate  description  of  the  strip  or  parcel  sought  to  be 
taken,  and  of  the  entire  parcel  of  which  it  is  a  part.] 

WHEREFORE  the  plaintiff  prays  for  judgment  condemning 
the  said  parcels  of  land  [or  an  easement  over  the  said  parcel* 
of  land]  for  railroad  purposes  [or  name  the  public  use]  that 
the  damages  accruing  to  the  various  defendants  by  reason  of 
such  condemnation  be  assessed  and  that  the  right  of  the  par- 
ties be  f  uUy  determined  as  provided  by  law. 

The Company, 

[Add  verification.}  by  L. . . .  M. . . .  ,  Attorney^ 
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2539.  Outline  form  of  judgment  in  condemnation  action  (N. 

Dak.  Rev.  Codes  sec.  5959  et  seq.), 

[Title  as  in  last  preceding  form.] 

This  action  having  come  on  for  trial  at  the  regular 

term  of  said  court,  tb-wit,  on  the  ....  day  of ,  19 ..,  be- 
fore Hon.  J K. . . .  ,  district  judge;  and  the  issues  therein 

arising  upon  the  complaint,  and  the  answers  of  [name  defend- 
ants answering]  having  been  duly  tried  before  the  court  and 
a  jury,  and  the  said  ju^  having  returned  their  verdict  therein, 
which  verdict  is  in  words  and  figures  as  follows  [recite  verdict], 
and  the  court  having  found  and  determined  that  the  use  to 
which  the  parcels  of  land  hereinafter  described  are  to  be  applied 
is  a  public  use  authorized  by  law,  and  that  the  taking  of  said 
lands  is  iiecessary  to  such  use. 

Now,  therefore,  on  motion  of  Gi- S. . '. .  ,  Esq.,  attorney  for 

the  plaintiff, 

IT  IS  ADJIJDGfED  that  the  defendant  A B have 

a,hd  recover  judgment  against  the   plaintiff  for  the  sum.  of 

dollars,  being  the  amount  of  damages  ascertained  and 

assessed  by  said  jury  for  the  taking  of  the  interest  of  the  said 
A . . . .  B . . . .  in  that  parcel  of  land  described  as  follows  [de- 
scribe parcel]. 

That  the  defendant  0 D. ...   have  and  recover  of  the 

plaintiff'  [proceed  as  tibove  with  the  interests  of  all  other  defend- 
■ants] . 

By  the  CoUrt: 

L....  M...., 

CTerk. 

2540.  Final  order  of  condemnation  (N.  Dak,  Rev.  Codes  sec. 

5970). 

[TitU  as  in  Form  2538.] 

It  appearing  to  the  court  that  the  plaintiff  has  paid  the  sums 
required  to  be  paid  to  the  defendants  in  this  action  by  the  judg- 
ment herein. 

IT  IS  ORDEEED  that  the  parcels  of  land  hereinafter  de- 
scribed be  and  they  are  hereby  condeinned  for  the  following 
uses  and  purposes  [name  same] . 

The  parcels  of  land  hereby  condemned  are  particularly  de- 
scribed as  follows  [describe  same  particularly  as  in  a  deed;  if 
an  easement  only  is  taken  describe  the  easement] . 
[Date.] 

By  the  Court: 
J....  K...., 

Judge. 
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2541.    Outline  form  of  petition  for  condemnation  by  railways 

company  (S.  Dak.  Rev.  Codes  C.  P.  sec.  864). 
STATE  OF  SOUTH  DAKOTA.  1  In  Circuit  Court 
County  of  J       Judicial  Circuit. 

The   Eailroad  Company, 

Plaintiff, 

vs. 

A....  B....  and  C...  D..,., 
[Name  all  persons  having  in- 
terests in  or  liens  upon  the  prop- 
erty as  defendants.] 

To  the  Circuit  Court  aforesaid : 

The  petition  of  the railroad  company  respectfully  rep- 
resents that  said  company  is  a  railway  corporation  duly  incor- 
porated and  organized  under  and  by  virtue  of  the  laws  of  said 
state,   and  operates  a  railroad  in  said  state  from    to- 


That  it  is  necessary  for  the  purpose  of  constructing  and  op- 
erating tiie  main  line  of  its  said  railroad  that  your  petitioner 
take  [or  damage]  those  certain  piee^  or  parcels  of  land  in  said 
county  hereinafter  described  [the  purpose  of  the  talcing  must 
he  clearly  set  forth] . 

[If  by  law  it  is  necessary  that  the  resolution  or  ordinance  he 
passed  hy  a  corporation  before  the  taking,  allege  the  passage  of 
the  same  and  attach  a  copy.] 

That  correct  descriptions  of  the  lands  sought  to  be  taken  [or 
damaged]  in  this  proceeding,  together  with  the  names  of  all  per- 
sons haying  interests  in  or  liens  upon  each  parcel  thereof,  are  as 
f  oUows : 

Tract  No.  1.  [Describe  same  and  give  names  of  all  persons 
having  or  claiming  interests  in  or  Uens  upon  the  same.] 

Tract  No.  2.     [Proceed  as  above.] 

[Date.]  The Railroad  Company, 

by  A. . . .  B . . . .  ,  President. 

E F...., 

Attorney  for  Plaintiff. 

[Add  verification  as  in  the  case  of  a  complaint,  adding  the 
further  statement  that  "the  proceeding  is  in  good  faith  for  the 
purposes  specified  mi  the  petition."] 

2542.    Lis  pendens  to  be  filed  -with  register  of  deeds  (S.  Dak.. 

Rev.  Codes  0.  P.  sec.  865). 
[Title  as  in  Form  2541.] 
PUBLIC  NOTICE  is  hereby  given  that  the  above-entitled. 
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proceeding  has  been  commenced  and  is  now  pending  before  the 

circuit  court  of  county,  South  Dakota,  upon  a  written 

and  verified  petition  of  the  plaintiff  filed  in  said  court  on  the 
....  day  of ,  19 . .  ,  and  that  the  purpose  of  said  pro- 
ceeding is  to  take  and  acquire,  for  the  use  by  the  plaintiff  as  a 
right  of  way  for  railway  purposes,  the  parcels  of  land  herein- 
after described  [or  describe  the  use  accordingto  the  fact]. 

Correct  description  of  the  various  parcels  of  land  so  proposed 
to  be  taken  and  over  which  the  said  proposed  improvement  is  to 
be  constructed,  with  the  names  of  all  persons  having  interests 
in  or  liens  upon  said  property,  are  as  follows  [describe  same  as  in 
petition] . 
[Date.] 

[Signature  of  petitioner.] 

2543.  Summons  in  condemnation  proceedings  (S.  Dak.  Bev. 

Codes  0.  P.  sec.  867). 

[Title  as  in  Form  2541.] 

The  State  of  South  Dakota  to  the  above-named  defendants. 

You  are  hereby  notified  that  a  petition  in  the  above-entitled 
proceeding,  signed  and  verified  by  the  above-named  plaintiff, 

was  filed  in  the  office  of  the  clerk  of  the  circuit  court  for 

county  at  the  city  of in  said  county  on  the day  of 

,  19 . .  ,  and  that  the  said  proceeding  is  a  condemnation 

proceeding  brought  by  the  said  plaintiff  for  the  purpose  of  ac- 
quiring and  taking  certain  lands  in  said  county  described  in  said 
petition  for  the  use  of  said  plaintiff  as  a  right  of  way  for  rail- 
way purposes  [or  describe  the  use  according  to  the  fact]  ;  and 
you  are  further  hereby  notified  that  if  you  do  not  appear  in  said 
proceeding  within  twenty  days  from  the  date  of  the  service  of 
this  summons  upon  you,  exclusive  of  the  day  of  service,  the 
plaintiff  will  apply  to  said  court  for  an  order  to  impanel  a  jury 
and  ascertain  the  just  compensation  for  the  property  proposed 
to  be  taken  or  damaged  in  said  proceeding. 
[Date.] 

E F Plaintiff's  Atty. 

Postoffice  address,    S.  Dak. 

2544.  Affidavit  for  publication  of  summons  as  against  un- 

known or  nonresident  owners  (S.  Dak.  Rev.  Codes 
C.  P.  sec.  868). 

[Title  as  in  Form  2541.] 
[Venue.] 

B . . . .  F . . . .  ,  being  duly  sworn,  says  that  he  is  the  attorney 
for  the  plaintiff  in  the  above-entitled  proceeding,  and  makes  this 
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affidavit  on  its  behalf ;  that  the  said  proceeding  is  a  condemnation 
proceeding  brought  by  said  plaintiff  for  the  purpose  of  [state 
purpose  as  in  last  preceding  form] . 

That  the  owners  of  and  persons  interested  in  the  following  de- 
scribed lands  sought  to  be  taken  or  damaged  in  said  proceeding, 
to-wit  [describe  lands]  are  unknown  to  the  plaintiff  and  can  not 
.with  reasonable  diligence  be  ascertained. 

That  the  owners  and  persons  interested  in  the  following  de- 
scribed lands,  sought  to  be  taken  or  damaged  in  said  proceeding, 
to-wit  [describe  lands]  are  nonresidents  of  this  state  and  reside 
as  follows,  as  affiant  is  informed  and  believes  [state  names  and 
residences] . 

WHEREFORE  your  petitioner  prays  for  an  order  of  publi- 
cation of  the  summons  herein  as  against  said  unknown  [or  non- 
resident] defendants  as  by  statute  provided. 

E....  F.... 
[Jurat.] 

2545.    Order  of  publication  against  unknown  or  nonresident 
defendants  (S.  Dak.  Rev.  Codes  C.  P.  sec.  868). 

[Title  as  in  Form  2541.] 

Upon  reading  and  filing  the  verified  petition  herein,   filed 

,  19. .  ,  and  the  affidavit  of  E F filed  in  said 

proceeding ;  it  appearing  therefrom  [recite  facts  appearing  as  in 
last  preceding  form] . 

•  IT  IS  ORDERED,  that  the  summons  herein  be  published  for 
the  period  of  thirty  days,  at  least  once  in  each  week,  in  the 

N....  Z ,a  newspaper  published  and  of  general  circulation 

in  said  county  of ,  in  the  manner  provided  by  law,  and 

that  said  summons  so  published  have  annexed  thereto  a  notice 
that  if  said  unknown  [or  nonresident]  defendants  do  not  appear 
in  the  said  proceeding  within  thirty  days  from  the  date  of  the 
first  publication  of  said  summons  the  plaintiff  will  make  appli- 
cation to  this  court  for  the  order  mentioned  in  the  body  of  said 
summons. 
[Date.]  By  the  Court : 

J K. . . : ,  Circuit  Judge. 

2546.    Judgment  of  condemnation  (S.  Dak.  Rev.  Codes  C.  P. 
sec.  875). 

[Title  as  tn  Form  2541.] 

The  above-entitled  proceeding  having  come  on  for  trial  at  a 
special  term  of  said  court,  held  at  [name  time  and  place]  and 
the  issues  therein  having  been  tried  before  the  court  and  a  jury, 
and  the  said  jury  having  rendered  their  verdict,  which  is  on 
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file  and  hereby  ordered  to  be  recorded,  and  the  court  being  now 
fully  advised; 

On  motion  of  B . . . .  F . . . .  ,  attorney  for  the  said  plaintiff, 

IT  IS  ADJUDGED  and  determined  that  the  plaintiff  take  and 
acquire  for  its  use  as  a  right  of  way  for  rail'ivay  purposes  [or 
describe  public  use  according  to  the  fact]  the  pieces  or  parcels 
of  land  hereinafter  described,  and  that  the  plaintiff  pay  as  com- 
pensation, to  the  persons  entitled  thereto,  the  amounts  ascer- 
tained by  said  verdict  as  follows,  to-wit : 

To  A....  B....,  owner  of  [describe  parcel]  the  sum  of 
doUars. 

To  C ....  D ....  ,  tenant  in  possession  of  s,aid  last  described* 
land,  the  sum  of dollars. 

[Procefiii  in  the  same  way  with  all  the  parcels  and  interests.] 

By  the  Court: 

L. . . .  M. . . .  ,  Clerk. 

2547.    Petition  by  railway  company  to  condemn  Isinds  for 
right  of  way  (Cobb.  Ann.  Stats.  Nebr.  sec.  9973). 

STATE  OP  NEBRASKA,  County. 

Before  Hon.  J K ,  County  Judge. 


In  the  matter  pf  ]^  application  of  the 

Company,  for  condemnation 

of   certain   lands   for   railway  pur- 


To  Hon.  J K .,  ;CO]iHty  Judge  of County,  Ne- 


THE  PETITION  of  the railway  company  ]^espqctf^lly 

represents  [allege  incorporation  and  tint entiQp  to  .(^pri^iiriict  rqad 
as  in  Forrfi  2502] . 

That  your  petitioner  -has  actually  staked  ,0]jt  and  located  its 
right  of  way  upon  and  over  the  parcels  of  land  in  said  «?ounty 
hereinafter  described,  ^nd  has  determined  that  said  lands  are 
necessary  to  be  taken  and  occupied  by  it  for  the  construction 
and  operation  of  the  said  railroad. 

That  your  petitioner  has  endeavored  to  obtain  the  consent  of 
the  several  owners  of  said  lands  to  such  taking  and  appropria- 
tion, and  to  agree  with  them  on  the  amounts  of  damages  occa- 
sioned thereby,  but  that  it  has  been  and  still  is  unable  to  agree 
with  said  owners  as  to  said  appropriation  or  as  to  the  amount 
of  the  damages,  and  that  said  owners  and  each  of  them  have 
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refused  and  still  refuse  to  grant  to  your  petitioner  Xhe  right  of 
way  over  said  lands  or  to  agree  upon  the  compensation  therefor, 
and  your  petitioner  is  unable  to  obtain  any  right  in  or  to  tha 
use  of  said  premises. 

Your  petitioner  further  shows  that  the  several  parcels  of  land 
aforesaid  together  with  the  names  of  the  several  owners  and 
persons  interested  therein  are  as  follows  [describe  each  parcel, 
with  names  and  residences  of  owners  and  other  persons  inter- 
ested, setting  forth  the  estate  or  interest  of  each] . 

YOUR  PETITIONER  therefor  prays  the  appointment  of  ap- 
praisers for  the  assessment  of  the  damages  sustained  by  the 
owners  and  other  persons  interested  in  said  lands  by  reason  of 
the  taking  thereof  by  petitioner  for  railway  purposes,  and  that 
such  further  proceedings  may  be  had  in  the  premises  as  are  au- 
thorized by  law. 
[Date.] 

The Railway  Company, 

By  A. ...  B ....  ,  President. 
[Add  verification.] 

2548.    Order    appointing   appraisers    on   foregoing    petition 
(Cobb.  Ann.  Stats.  Nebr.  sec.  9973). 

[Title  as  in  last  preceding  form.] 

Upon  reading  and  filing  the  written  petition  of  the  

railway  company,  duly  verified  in  the  above-entitled  matter, 
it  appearing  that  the  allegations  of  said  petition  are  true  and 
that  said  petitioner  is  entitled  to  take  and  condemn  for  railway 
purposes  the  lands  described  in  said  petition ; 

It  is  ordered  and  adjudged  that  the  following  named  persons, 
each  of  whom  is  a  disinterested  freeholder  of  the  county  of 
,  in  the  state  of  Nebraska,  and  none  of  whom  is  inter- 
ested in  any  like  question,  be,  and  the  same  are  hereby  selected 
and  appointed  as  appraisers  to  carefully  inspect  and  view  the 
real  estate  and  eveiy  part  thereof  in  said  petition  described, 
and  assess  the  damages  which  the  several  owners  thereof  shall 
sustain  by  reason  of  the  appropriation  of  his  or  her  lands  or 
premises  or  rights  or  interests  therein,  for  the  use  of  the  said 

petitioner,  the Railway  Company,  and  to  make  report  in 

writing  to  the  undersigned  of  their  acts  and  doings  in  the  prem- 
ises, namely  [name  commissioners]. 

Given  under  my  hand  and  the  seal  of  my  office  this day 

of ,19.. 

J. . . .  K. . . .  ,  County  Judge, 

County,  Neb. 

100 
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2549.  Direction  to  sheriff  to  sonmion  appraisers  (Cobb.  Aim. 

Stats.  Nebr.  sec.  9973). 

[Title  as  in  Form  2547.] 
[Venue.] 

The  State  of  Nebraska,  to  the  Sheriff  of County,  Ne- 
braska. 

GREETING :    You  are  hereby  commanded  to  summon  [name 

appraisers] ,  six  disinterested  freeholders  of  said county, 

not  interested  in  a  like  question,  to  appear  before  me,  J.... 

K ,  county  judge  of   county,  on  the   day  of 

,  19 . .  ,  at 0  'clock  . .  M.,  at  the  county  court  room 

in  ...'...  county,  Nebraska,  to  take  the  oath  of  office  and  to 
view  the  real  estate  sought  to  be  condemned  and  taken  by  the 

Railway  Company  for  its  use  for  right  of  way,  situated 

in   county,  Nebraska,  and  described  as  follows,  to-wit 

[describe  premises],  being  the  land  described  in  the  petition  filed 

with  the  county  judge  of county,  Nebraska,  on  the  .... 

day  of ,  19 . .  ,  by  the Railway  Company,  and  to 

ascertain  and  assess  all  the  damages  which  the  owner  or  owners 
thereof  and  parties  interested  therein  wiU  sustain  by  the  ap- 
propriation of  said  lands  to  the  use  of  said  railroad  company, 
for  the  purposes  hereinbefore  mentioned,  said  commissioners  to 
make  report  of  their  proceedings  therein,  in  writing  to  me, 
J K. . . .  ,  county  judge  of  said county. 

You  will  make  return  of  this  writ  on  the day  of , 

19.. 

'   In  witness  whereof  I  have  hereunto  set  my  hand  and  the  seal 

of  the  county,  court  of county,  Nebraska,  this day 

of ,19.. 

[SEAL]  J K ,  County  Judge.  ' 

2550.  Appraisers  oath  (Cobb.  Ann.  Stats.  Nebr.  sec.  9973). 

[Title  as  im,  Form  2547.] 
[Venue.] 
The  undersigned  [name  appraisers]  appointed  by  the  county 

judge  of county,  Nebraska,  appraisers  of  the  lands  sought 

to  be  condemned  by  the railway  company  in  the  above 

proceeding,  for  its  use  for  right  of  way,  in  the  operation  of  its 
said  railroad,  as  described  in  its  petition  filed  with  said  county 

judge  on  the  ....  day  of ,  19. .  ,  being  each  duly  sworn, 

each  for  himself  says  that  he  is  a  freeholder  in  the  county  of 

,  in  said  state,  and  is  not  interested  in  a  like  question 

to  that  involved  herein,  and  that  he  will  carefully  and  impar- 
tially inspect  and  view  said  real  estate  and  assess  all  the  dam- 
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ages  which  the  owner  or  owners  or  parties  interested  therein 
shall  sustain  by  the  appropriation  of  said  land  to  the  use  of 
said  railroad  company  as  herein  specified,  and  that  he  will  make 
report  to  the  said  county  jijdge  of  all  his  doings  in  connection 
with  the  appraisement  of  said  lands,  and  do  all  other  acts  re- 
quired of  him  as  such  appraiser  ^.ccording  to  law,  to  the  best 
of  his  ability. 
[Jurat.]  [Signatures.] 

2551.  Notice  to  landowner  of  assessment  of  damages  by  ap- 

praisers (Cobb.  Ann.  Stats.  Nebr.  sec.  9973). 

[Title  as  in  Form  2547.] 

To  [name  all  owners  and  persons  interested] . 

You  and  each  of  you  are  hereby  notified  that  the Eail- 

way  Company,  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  Nebraska,  has  located  its  right  cTf  way  upon 
and  over  the  following  described  parcels  of  land  in  the  county 

of ,  state  of  Nebraska,  viz.  [describe  parcels  proposed  to 

he  taken]. 

And  you  and  each  of  you  are  hereby  further  notified  that  on 

,  the   ....   day  of   ,  19 . .  ,  at  the  hour  of   .... 

o'clock  in  the  ....  noon  of  that  day  the  undersigned  appraisers 
appointed  in  the  above  proceeding  will  enter  upon,  inspect,  view 
and  proceed  to  assess  the  damages  sustained  by  you  and  each  of 
you,  by  reason  of  the  appropriation  of  said  described  lands  and 

premises  by  the EaUway  Company,  for  its  said  purposes, 

in  the  manner  prescribed  by  law. 

[Bate.]  [Signatures  of  appraisers.] 

2552.  Report  of  appraisers   (Cobb.   Ann.   Stats.   Nebr.  sec. 

9973). 

[Title  as  in  Form  2547.] 

To  Hon.  J K ,  County  Judge  of County,  Ne- 
braska. 

The  undersigned,  appointed  by  you  by  order  dated , 

19 . .  ,  appraisers  of  the  lands  sought  to  be  condemned  in  this 
proceeding  and  hereinafter  described,  having  duly  qualified  by 
taking  the  oath  prescribed  by  law,  and  having  given  the  notice 
prescribed  by  law,  to  all  owners  and  parties  interested  in  the 
lands  hereinafter  described,  which  oath  and  notice  are  attached 
to  this  report  and  made  part  thereof,  do  hereby  report  that  we 

did,  on the day  of ,  19. .  ,  at o'clock 

. .  M.  of  that  day,  being  the  day  and  hour  named  in  said  notice, 
each  personally  and  as  a  body  carefully  inspect  and  view  the 
lands  named  in  said  petition  and  hereinafter  described,  and  as- 
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sessed  the  damages  which  the  owners  of  said  lands  and  all  per- 
sons  interested  therein  have  sustained  by  reason  of  the  taking 
and  appropriation  of  said  lands  for  railroad  purposes  by  the 

Railway  Company,  as  follows : 

For  the  taking  and  appropriation  of  [describe  parcel]  we  as- 
sess all  damages  at  the  sum  of dollars,  of  which  sum 

we  award  to  A B ,  owner,  the  sum  of doUars; 

to  C . . . .  D ,  tenant,  the  sum  of dollars  [if  any 

other  interests  are  taken  name  each  and  the  amount  awarded] . 
[Proceed  in  the  same  way  as  to  all  tracts.] 

Given  under  our  hands  this  ....  day  of ,  19 . . 

[Signatures  of  appraisers.] 
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Articles  of  organization  of  a  business  corporation,  or- 
iginal copy  (Wis.  Stats.  1898  sec.  1772).^ 
KNOW  ALL  MEN  by  these  presents,  that  the  undersigned, 
adult  residents  of  the  state  of  Wisconsin,  do  hereby  make,  sign 
and  agree  to  the  following: 


1  If  the  corporation  be  formed 
without  capital  stock  the  articles 
should  state  the  fact  thus,  in  place 
of  article  third:  "This  corporation 
Is  formed  without  capital  stock," 
and  should  fix  the  time  and  place 


of  the  first  meeting.  It  sliould 
also  contain  a  clause,  in  place  of 
article  six,  stating  the  method 
and  conditions  upon  which  mem- 
bers shall  be  accepted,  discharged 
or  expelled. 


1589 
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ARTICLES  OF  ORGANIZATION. 

Article  First. — The  undersigned  have  associated,  and  do  hereby 
associate  themselves  together  for  the  purpose  of  forming  a  cor- 
poration under  Chapter  86  of  the  Wisconsin  Statutes  of  1898, 
and  the  acts  amendatory  thereof  and  supplementary  thereto,  the 
business  and  purposes  of  which  corporation  shall  be  [here  state 
fully  the  business  intended  to  be  transacted  by  the  proposed 
corporation  bringing  it  within  some  of  the  provisions  of  sec. 
,  1771  Wis.  Stats.  1898]  Which  said  business  is  to  be  carried  on 
within  the  state  of  Wisconsin,  and  especially  within  the  county 
of ,  in  said  state. 

Article  Second. — The  name  of  said  corporation  shall  be  [give 

name]  and  its  location  shall  be  in  the  city  of ,  county  of 

,  state  of  Wisconsin. 

Article  Third. — The  capital  stock  of  said  corporation  shall  be 

dollars  and  the  same  shall  consist  of  ....  shares,  each 

of  which  said  shares  shall  be  of  the  face  or  par  value  of 

dollars. 

Article  Fourth. — The  general  officers  of  said  corporation  shall 
be  a  president,  vice-president,  secretary  and  treasurer  [name 
other  officers  if  any]  and  the  board  of  directors  shall  consist  of 
[name  number]  stockholders. 

Article  Fifth. — The  principal  duties  of  the  president  shall  be 
to  preside  at  all  meetings  of  the  board  of  directors,  and  to  have 
a  general  supervision  of  the  affairs  of  the  corporation  [name 
any  other  duties  desired  to  be  conferred  on  the  president]. 

The  principal  duties  of  the  vice-president  shall  be  to  discharge 
the  duties  of  the  president  in  the  event  of  the  absence  or  dis- 
ability, for  any  cause  whatever,  of  the  latter. 

The  principal  duties  of  the  secretary  shall  be  to  countersign  * 
all  deeds,  leases  and  conveyances  executed  by  the  corporation, 
affix  the  seal  of  the  corporation  thereto,  and  to  such  other  pa- 
pers as  shall  be  required  or  directed  to  be  sealed,  and  to  keep 
a  record  of  the  proceedings  of  the  board  of  directors,  and  to  , 
safely  and  systematically  keep  all  books,  papers,  records  and 
documents  belonging  to  the  corporation,  or  in  any  wise  pertain- 
ing to  the  business  thereof. 

The  principal  duties  of  the  treasurer  shall  be  to  keep  and  ac- 
count for  all  moneys,  credits  and  property,  of  any  and  every 
nature,  of  the  corporation,  which  shall  come  into  his  hands,  and 
keep  an  accurate  account  of  all  moneys  received  and  disbursed, 
and  proper  vouchers  for  moneys  disbursed,  and  to  render  such 
accounts,  statements '  and  inventories  of  moneys  received  and 
disbursed,  and  of  money  and  property  on  hand,  and  generally 
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of  all  matters  pertaining  to  this  office,  as  shall  be  required  by  the 
board  of  directors. 

The  board  of  directors  may  provide  for  the  appointment  of 
such  additional  officers  as  they  may  deem  for  the  best  interests 
of  the  corporation.       > 

Whenever  the  board  of  directors  may  so  order  the  offices  of 
secretary  and  treasurer  may  be  held  by  the  same  person. 

The  said  officers  shall  perform  such  additional  or  different 
duties  as  shall  from  time  to  time  be  imposed  or  required  by  the 
board  of  directors,  or  as  may  be  prescribed  from  time  to  time 
by  the  by-laws. 

Article  Sixth. — Only  persons  holding  stock  according  to  the 
regulations  of  the  corporation  shall  be  members  of  it. 

Article  Seventh. — These  articles  may  be  amended  by  resolu- 
tion setting  forth  such  amendment  or  amendments,  adopted  at 
any  meeting  of  the  stockholders  by  a  vote  of  at  least  two-thirds 
of  all  the  stock  of  said  corporation  then  outstanding. 

IN  WITNESS  WHEREOF,  we  have  hereunto  set  our  hands, 

this day  of ,  19 . . 

A....  B.... 

Signed  in  presence  of  C D . . . . 

[two  witnesses]  E F 

[Venue.] 

Personally  came  before  me  this  ....  day  of ,  19 . .  ,  the 

above  named  A. . . .   B ,  C D. . . .   and  E. . . .  F , 

to  me  known  to  be  the  persons  who  executed  the  foregoing  instru- 
ment, and  acknowledged  the  same. 

0....P...., 
[NOTARIAL  SEAL.]  Notary  Public,  Wisconsin. 

My  commission  expires  [date.] 

[All  corporators  must  acknowledge.] 

2554.  Statements  of  the  corporate. purposes,  to  be  inserted  in 
the  aj-ticles  in  various  cases. 

[A  general  trading  company] :  The  engaging  in  and  carrying 
on  of  a  general  mercantile,  commission,  and  trading  business 
in  the  city  of in  said  state  and  elsewhere ;  the  purchas- 
ing holding  and  selling  of  personal  property  of  any  and  all  de- 
scriptions, the  buying,  improving,  selling  and  leasing  of  real 
estate  in  said  state  and  elsewhere,  and  the  performing  of  all 
other  acts  which  may  be  incidental  to  the  proper  carrying  on  of 
such  mercantile  commission  and  trading  business. 

[A  merchandising  business]  :  The  engaging  in  and  carrying 
on  of  a  general  wholesale  and  retail  merchandising  business  at 
in  said  state  and  elsewhere,  in  groceries,  and  provisions 
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of  all  kinds,  and  the  acquiring  and  holding,  by  lease  or  pur- 
chase, of  real  estate  for  the  carrying  on  of  said  business,  and 
the  transferring  and  selling  of  such  real  estate  or  leasehold  in- 
terests, and  the  performing  of  all  other  acts  which  may  be  in- 
cidental to  the  proper  carrying  on  of  said  merchandising  busi- 
ness. 

[A  social  and  benevolent  society] :  to  promote  sociability  and 
friendship  among  its  members,  to  hold  and  conduct  entertain- 
ments, excursions  and  social  meetings  of  its  members  and  to 
make,  contract,  and  purchase  or  lease  and  hold  all  real  property 
necessary  for  the  purposes  of  said  society;  to  render  aid  to  its 
members,  and  mutual  support  and  maintenance  to  such  mem- 
bers, their  families  and  kindred  in  case  of  misfortune,  sickness, 
poverty  or  death. 

[To  buy,  plat  and  sell  real  estate] :  to  buy  that  certain  tract 
•jf  land  described  as  follows   [insert  description],^  [or  to  buy 

lands  in  the  county  of and  state  of ]  and  to  plat 

the  same  into  lots  and  blocks  and  to  mortgage,  lease,  sell  or  dis- 
pose of  said  lands,  and  to  carry  on  a  general  business  in  the  pur- 
chase and  sale  of  real  estate  in  said  county. 

2555.  Verification  to  be  attached  to  copy  of  articles,  for  filing 

with  register  of  deeds  and  secretary  of  state  (Wis. 
Stats.  1898  sec.  1772). 

[Venue.] 

A . . . .  B . . . .  and  C . . . .  D ,  being  each  duly  sworn,  doth 

each  for  himself  depose  and  say  that  he  is  one  of  the  original 
signers  of  the  above  declaration  and  articles;  that  the  above 
and  foregoing  is  a  true,  correct  and  complete  copy  of  such  orig- 
inal declaration  and  articles,  and  of  the  whole  thereof. 

A....    B.... 
C...    D.... 
[Jurat.] 

2556.  Certificate  of  secretary  of  state,  of  filing  articles  of  or- 

ganization (Wis.  Stats.  1898  sec.  1772  as  amended 
by  Laws  1905  c.  507). 

UNITED  STATES  OF  AMERICA."] 

State  of  Wisconsin,  Department  of  >-ss. 

State.  J 

To  all  of  whom  these  presents  shall  come,  greeting: 

I,  N. . . .  0 secretary  of  state  of  the  state  of  Wisconsin, 

do  hereby  certify  that  the  original  articles  [or  a  duly  verified 
copy  of  the  original  articles]  of  organization  of  the  [name  cor- 
poration] of  which  the  hereto  attached  is  a  [like]  duly  verified 
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•copy,  were  on  the day  of  ...'...,  19. .  ,  accepted  and  filed 

in  the  department  of  state. 

In  testimony  whereof,  I  have  hereunto 

set  my  hand  and  affixed  my  official  seal 

[SEAL.]  at  the  Capitol,  in  the  city  of  Madison,  this 

....  day  of ,  19 . . 

N....  0.... 
Secretary  of  State. 

2557.  Certificate  of  filing  articles  by  register  of  deeds  (Wis. 

Stats.  1898  sec.  1772  as  amended  by  Laws  1905  c. 
507). 
I,  O. . . .  P ,  register  of  deeds  of county,  Wiscon- 
sin, do  hereby  certify  that  a  duly  verified  copy  of  the  original 
articles  of  organization  of  [name  corporation]  a  corporation  lo- 
cated in county,  which  articles  had  attached  a  certificate 

of  the  secretary  of  state  of  Wisconsin,  showing  that  such  ar- 
ticles were  accepted  and  filed  in  the  department  of  state,  were 

'  on  the day  of >  19  •  •  ,  duly  left  and  filed  for  record 

in  my  office. 

Witness  my  hand  and  official  seal  this  ....  day  of , 

19.. 

0....P...., 
[SEAL.]  Eegistey  of  Deeds, 

County,  Wis. 

2558.  Articles  of  incorporation  of  a  state  bank  (Laws  Wis. 

1903  c.  234  subch.  2  sec.  2). 

THIS  IS  TO  CEETIPY  that  the  undersigned  adult  residents 
of  Wisconsin,  A B....,  C...  D ,  etc.  [name  sub- 
scribers with  their  residences]  have  this  day  associated  them- 
selves together  for  the  purpose  of  forming  a  banking  corpora- 
tion, and  to  become  incorporated  upon  the  terms  and  conditions, 
and  subject  to  the  liabilities  prescribed  vq.  an  Act  of  the  Legisla- 
ture of  the  State  of  Wisconsin,  entitled  "An  act  for  the  creation 
•of  banks  and  for  the  regulation  and  supervision  of  the  banking 
business,"  approved  May  13,  1903,  and  have  assumed  for  such 
corporation  the  name  of  [give  name]  and  which  is  to  be  used  in 
all  its  dealings. 

That  the  place  where  the  business  of  banking  of  such  corpo- 
ration is  to  be  carried  on  is  the  city  of ,  in  the  county  of 

and  state  of  Wisconsin. 

That   the   amount  of   capital  stock  of   such   corporation   is 

thousand  dollars,  which  is  divided  into shares  of 

one  hundred  dollars  each. 
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That  the  names  and  places  of  residence  of  the  stockholders, 
and  the  number  of  shares  held  by  each  of  them  respectiYcly  are 
as  follows,  to-wit: 

Name.        Residence.      County.  State.    No.  of  Shares- 

A....    B 

C...    D.... 

That  the  period  at  which  such  corporation  shall  terminate- 

will  be  on  the  ....  day  of ,  one  thousand  nine  hundred 

and  .... 

Witness,  our  respective  hands  and 

seals,   the    day   of    one 

Signed  and  sealed  in  thousand  nine  hundred  and 

presence  of  A....  B....     [Seal.] 

[two  witnesses]  C. . . .  D. . . .     [Seal.] 

[follow  with  all  incorporators.] 
[Add  acknowledgment  as  in  Form  2553.] 
[Verification  to  be  attached  to  copy  to  he  filed  with  commis- 
sioner of  banking.] 
[Venue.]  "' 

A. . . .  B. . . .  and  C D. . . .  being  each  duly  sworn,  doth 

each  for  himself  depose  and  say  that  he  is  one  of  the  signers 
of  the  original  articles  of  incorporation  of  [name  corporation] 

located  at  the  city  of ,  county  of ,  and  state  of 

Wisconsin;  that  the  above  and  foregoing  is  a  true,  correct  and 
complete  copy  of  such  original  articles  of  incorporation,  and  of 

the  whole  thereof.  A B. . . . 

[Jurat.]  C...    D.... 

2559.    Certificate  of  filing  articles,  by  banking  commissioner. 
UNITED  STATES  OF  AMERICA."^ 
State  of  Wisconsin,  State  Banking  Wss 
Department.  J 

To  all  to  whom  these  presents  shall  come,  greeting : 

I,  R. . . .  S. . . .  ,  commissioner  of  banking  of  the  state  of  Wis- 
consin, do  hereby  certify  that  the  original  articles  of  incorpora- 
tion of  the   [name  bank]   of  ,  Wisconsin,  of  which  the 

hereto  attached  is  a  duly  verified  copy,  were  on  the  ....  day  of 
,  19 . .  ,  approved  and  filed  in  the  state  banking  depart- 
ment. 

In  testimony  whereof,  I  have  hereunto- 

set  my  hand  and  affixed  the  official  seal  of 

the  state  banking  department  at  the  Cap- 

[SEAL.]  itol  in  the  city  of  Madison,  this  ....  day 

of ,  19.. 

R....  S....  , 
Commissioner  of  Banking. 
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2660.    Certificate  of  filing  articles  of  incorpotation  of  bank 
by  register  of  deeds. 
I,  0 . . . .  P . . . .  ,  register  of  deeds  of county,  "Wiscon- 
sin, do  hereby  certify  that  a  duly  verified  copy  of  the  original 
articles  of  incorporation  of  [name  hank],  a  banking  corporation 

located  in county,  which  copy  of  articles  had  attached  a 

certificate  of  the  commissioner  of  banking,  of  Wisconsin,  show- 
ing that  such  articles  were  approved  and  filed  in  the  state  bank- 
ing department,  was  on  the day  of ,  19-  •  ,  duly  left 

and  filed  for  record  in  my  oifice. 

Witness  my  hand  and  of&cistl  seal  this day  of , 

19.. 

0....  P 

[SEAL.]  Register  of  Deeds, 

County,  Wis. 

2561.  Affidavit  that  corporation  has  not  entered  into  combi- 

nation, conspiracy,  etc.  (chap.  507  Laws  Wis.  1905 
sec.  7,  chap.  506  Laws  Wis.  1905  sees.  1770g,  1770h). 

[Venue.] 

A . . . .  B . . . .  ,  being  first  duly  sworn,  on  oath  says,  that  he  is 
the  president  of  the  [name  corporation]  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  state  of 

That  this  affidavit  is  made  for  and  on  behalf  of  said  corpora- 
tion. That  said  corporation  has  not  entered  into  any  combina- 
tion, conspiracy,  trust,  pool,  agreement  or  contract  intended  to 
restrain  or  prevent  competition  in  the  supply  or  price  of  any 
article  or  commodity  in  general  use  in  the  state  of  Wisconsin 
or  constituting  a  subject  of  trade  or  commerce  therein,  or  which 
shall  in  any  manner  control  the  price  of  any  such  article  or  com- 
modity, fix  the  price  thereof,  limit  or  fix  the  amount  or  quantity 
thereof  to  be  manufactured,  mined,  produced  or  sold  in  the  state 
of  Wisconsin,  or  fix  any  standard  or  figure  by  which  its  price 
to  the  public  shall  be  in  any  manner  controlled  or  established. 

A....  B.... 

Subscribed  and  sworn  to  before  me  this 

....  day  of ,  19 . . 

0....  P...., 

[SEAL.]  Notary  Public. 

[The  above  affidavit  must  he  sworn  to  hy  the  president,  secre- 
tary or  general  managing  officer  of  the  corporation.] 

2562.  Certified  copy  of  amendment  to  articles  of  incorpora- 

tion, to  be  filed  with  secretary  of  state. 

At  a  regular  [or  special]  meeting  of  the  stockholders  of  the 
[name  corporation],  a  corporation  organized  under  the  laws  of 
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the  state  of  "Wisconsin,  which  meeting  was  duly  convened  pur- 
suant to  the  articles  and  by-laws  of  said  corporation,  and  at 
which  meeting  were  present,  either  in  person  or  by  proxy,  the 
owners  of  ....  shares  of  the  capital  stock  of  said  corporation 
[at  least  two  thirds  of  all  stock  must  vote  in  the  affirmative] 
the  following  resolution  was  duly  adopted  by  the  afl&rmatiTe  vote 
of  all  stockholders  present. 

Eesolved,  that  the  articles  of  association  of  said  [name  cor- 
poration] be  so  amended  so  as  to  increase  [or  diminish]  the  cap- 
ital stock  of  said  corporation  from dollars  to 

dollars  [or  specify  the  change  made]  • 
[Venue.] 

We,  the  undersigned  A B....,   president,   and  C... 

D ,  secretary  of  [name  corporation]  do  hereby  certify  that 

the  foregoing  amendment  to  the  articles  of  association  of  said 
corporation  was  duly  adopted  at  a  regular  [or  special]  meeting 
of  the  stbckholders  of  said  company,  duly  convened  according 
to  the  articles  and  by-laws  of  said  company,  which  meeting  was 
held  at  the  principal  office  of  said  corporation  at  the  city  of 

on  the  ....  day  of ,  in  the  year  19 . . 

And  we  do  further  certify  that  such  amendment  was  adopted 
at  said  meeting  by  the  affirmative  votes  of  the  owners  of  more 
than  two  thirds  of  all  the  capital  stock  of  said  corporation  then 
outstanding,  and  that  the  foregoing  copy  of  such  resolution  and 
amendment  to  said  articles  of  association  is  a  full,  true  and  cor- 
rect copy  of  the  original  thereof. 

In  witness  whereof,  we,  the  said 

A. . . .  B ,  president,  and  0. . . . 

D ,    secretary,   have  hereunto 

set  our  hands  and  have  caused  the 
{CORPORATE  SEAL.]     corporate  seal  of  the  said  corpora- 
tion to  be  affixed  hereto  at 

this day  of ,  19 . . 

A. . . .  B ,  President. 

C D . . . . ,  Secretary. 

2563.    Certificate  of  secretary  of  state  of  filing  amendment  to 
articles. 

UNITED  STATES  OF  AMERICA. "| 

State  of  Wisconsin,  Department  of  V  ss. 

State.  J 

To  all  to  whom  these  presents  shall  come,  greeting: 

I,  N. . . .  0. . . .  ,  secretary  of  state  of  the  state  of  Wisconsin, 
do  hereby  certify  that  a  certified  copy  of  amendment  to  the  ar- 
ticles of  organization  of  the   [name  corporation]   of  which  the 
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hereto  attached  is  a  like  certified  copy,  was  on  the  ....  day  of 

,  19 . .  ,  accepted  and  filed  in  the  department  of  state. 

In  testimony  whereof,  I  have  hereunto^ 

set  my  hand  and  affixed  my  official  seal 

[SEAL.]  at  the  Capitol,  in  the  city  of  Madison,  this 

....  day  of ,  19 . . 

N....  0.... 
Secretary  of  State. 

2564.  Certified  copy  of  amendment  to  articles  of  incorpora- 
tion of  banking  corporation  (Laws  Wis.  1903  chap. 
234  subch.  2  sec.  13). 

At  a  meeting  of  the  stockholders  of  the  [name  hamh]  of , 

Wisconsin,  held  at  the  office  of  said  bank  in  said  city  on  the 

day  of ,  19. .  ,  at  . . . .  o'clock  . .  M.,  of  that  day^ 

which  meeting  was  called  for  the  purpose  of  amending  the  ar- 
ticles of  incorporation  of  said  bank,  and  at  which  meeting 

shares  of  the  capital  stock  of  said  bank  were  duly  represented,, 
the  following  resolutions  were  duly  adopted : 

"Resolved,  that  the  third  paragraph  of  the  articles  of  incor- 
poration of.  the  said  [name  hank]  be  amended  by  striking  out 
the  following  words  in  said  paragraph  where  they  occur,  namely, 

' thousand'  and  inserting  in  lieu  thereof  the  words 

' thousand ; '  also  by  striking  out  the  words  ' 

shares  of dollars  each'  and  inserting  in  lieu  thereof  the- 

words  '  . . . .  shares  of  one  hundred  dollars  each'  so  that  the- 
paragraph,  as  amended,  shall  read  as  follows : 

"  'That  the  amount  of  capital  stock  of  such  association  is 

thousand  dollars,  which  is  divided  into shares  of 

one  hundred  dollars  each.' 

"It  was  further  resolved,  that  the  president  and  cashier  of  said 
bank  be  authorized,  under  the  seal  of  the  corporation,  to  file 
proper  certificates  of  such  amendment  with  the  commissioner  of 
banking,  as  provided  by  sections  3,  13  and  44,  Chapter  II  of  the 
General  Banking  Laws  of  1903." 

We,  A. . . .  B ,  as  president,  and  C. . . .  D. . . .  ,  as  cashier 

of  the  [name  bank]  do  hereby  certify  that  the  foregoing  is  a 
true  copy  of  the  amendment  to  the  articles  of  incorporation  of 
the  said  bank,  and  which,  at  the  special  meeting  of  the  stock- 
holders of  said  bank,  duly  called  for  that  purpose  and  held  pur- 
suant to  law  in  the  office  of  said  bank  in  the  city  of , 

state  of  Wisconsin,  on  the day  of ,  19. .  ,  was  duly 

adopted  by  a  vote  of  two-thirds  of  all  capital  stock  outstanding 
and  the  vote  of  all  the  stockholders  present  and  represented  at 
said  meeting;  that  the  entire  number  of  shares  outstanding  is. 
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. . . . ;  that  upon  such  adoption  ....  votes  were  cast,  one  for 
each  share  in  the  affirmative,  there  being  ....  votes  in  the  nega- 
tive, and  the  number  of  votes  so  cast  being  more  than  two-thirds 
of  the  entire  amount  of  such  stock  or  shares  outstanding. 

IN  TESTIMONY  whereof  the  said  [name  Icmk]  has  caused 
these  presents  to  be  executed  by  the  president  and  cashier 
thereof  and  the  corporate  seal  of.  said  bank  is  hereunto  affixed 

this day  of ,  19 . .  ,  by  its  authority. 

Bank. 

[CORPORATE  SEAL.]            By  A. . . .  B. . . .  ,  President. 
In  presence  of  C D ;  Cashier. 

[two  witnesses] 
[Verme.] 

Personally  came  before  me  this  ....   day  of ,  19 . .  , 

A. . . .  B ,  as  president,  and  G D . . . .  ,  as  cashier  of  the 

[name  bank],  who  are  to  me  known  to  be  such  president  and 
cashier,  respectively,  and  to  be  the  persons  who  execut-ed  the 
foregoing  instrument  and  acknowledged  the  same  as  such  offi- 
cers, for  the  purposes  therein  mention,ed. 

0....P 

[SEAL.]  Notary  Public, 

County,  Wisconsin. 

2565.  Notice  of  first  meeting  of  stockholders   (Wis.  Stats. 

1898  sec.  IT^3). 

To  the  stockholders  of  the  [name  corporation]  and  to  each  of 
them. 
You  and  each  of  you  are  hereby  notified  that  more  than  one 
half  of  the  capital  stock  of  said  corporation  has  been  subscribed 
and  that  the  first  meeting  of  said  corporation  for  the  election  of 
directors  and  the  transaction  of  such  other  business  as  may 

properly  come  before  the  meeting  wiU  be  held  at on  the 

day  of ,  19. . ,  at  . . . .  o'clock  . .  M. 

[Date.]  A....   B.... 

C...    D.... 
Signers  of  the  articles  of 
organization  of  said  cor- 
poration. 

2566.  Notice  of  regular  annual  meeting  of  stockholders. 

Office  of  the  [name  corporation] . 

NOTICE  is  hereby  given  that  the  regular  annual  meeting 
of  the  stockholders  of  the  [name  corporation]  will  be  held  at  the 

office  of  said  company  [name  place]  on  the  ....  day  of , 

19 . .  ,  at  ....  0  'clock  . .  M.,  for  the  purpose  of  election  of  di- 
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rectors  of  said  corporation  and  for  the  transaction  of  such  other 
"business  as  may  properly  come  before  said  meeting. 

The  stock  transfer  books  of  said  corporation  will  close  at  .... 

o'clock   . .   M.  on  the day  of  ,  19. .  ,  and  remain 

closed  until o'clock  . .  M ,  19. . 

[Date.]  C...  D...., 

Secretary. 

2567.  Stockholders'  proxy,  general  form. 

KNOW  ALL  MEN  by  these  presents  that  I,  C D of 

,  hereby  constitute  and  appoint  E . . . .  F . . , .  of , 

my  true  and  lawful  attorney,  to  appear  for  and  represent  me 
at  all  meetings,  general  and  special,  of  the  [name  corporation] 
which  may  be  called  and  held  while  I  am  a  stockholder  in  said 
corporation,  and  I  hereby  grant  him  power  and  authority  in 
my  name  and  stead  to  vote  at  aU  such  meetings  upon  the  stock 
held  by  me  as  may  appear  by  the  books  of  said  corporation,  and 
to  exercise  aU  such  powers  as  I  might  exercise  if  personally  pres- 
ent at  such  meetings. 
[Date.]  C...  D.... 

2568.  Suggested  form  of  minutes  of  first  meeting  of  stock- 

holders. 

Pursuant  to  notice  duly  given  to  all  stockholders  [a  copy  of 
which  notice  is  hereinafter  given]  the  first  meeting  of  the  stock- 
holders of  the  [name  corporation]  was  held  at 

Present,  the  following  stockholders  [name  stockholders  pres- 
ent with  amount  of  stock  held  by  each] . 

Absent,  the  following  stockholders  [name  those  absent]. 

A B . . . .  was  called  to  the  chair'  and  C D was 

appointed  secretary  of  the  meeting. 

The  following  stockholders  were  present  by  proxies  duly  exe- 
cuted [name  those  present  by  proxy]. 

The  notice  of  meeting  pursuant  to  which  the  meeting  was 
held,  with  proof  of  service   [or  publication  thereof],  was  pre- 
sented to  the  meeting  and  ordered  spread  on  the  minutes  as  f  ol-  ~ 
lows  [insert  copy  of  notice  with  copy  of  proof  of  service] . 

The  cheiirman  laid  before  the  meeting  a  certified  and  verified 
copy  of  the  articles  of  organization  and  certificate  of  the  secre- 
tary of  state  showing  the  due  incorporation  of  the  company, 
which  was  ordered  to  be  copied  in  full  on  the  first  pages  of  the 
book  of  minutes,  preceding  the  minutes  of  this  meeting. 

A  draft  of  proposed  by-laws  of  the  corporation  was  presented 

by  L....   M which,  after  consideration  and  amendment, 

section  by  section,  was  adopted.    Said  by-laws  so  adopted  are 
as  follows  [insert  copy  of  by-laws] . 
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The  foUowiBg  persons  were  elected  directors  for  one  year  by 
ballot  [insert  directors  elected  and  vote  received  by  each  by 
shares] . 

Said  directors,  so  elected,  were  declared  by  the  chairman  thfr 
duly  elected  board  of  directors  for  the  ensuing  year. 
There  being  no  further  business  the  meeting  adjourned. 
Attest : 

C...  D A....  B...., 

Secretary.  Chairman. 

2569,    Short  form  of  by-laws  of  stock  corporation. 
BY-LAWS  OF  THE  [name  corporation]. 

Article  I — Stockholders  Meetings. 

Sec.  1.  The  annual  stockholders'  meeting  of  the  company  for 
the  election  of  directors  and  transaction  of  other  proper  busi- 
ness shall  be  held  at  [name  place  and  city], on  [name  day]  of 
each  year,  and  written  or  printed  notice  thereof  shall  be  given 
to  each  stockholder  appearing  upon  the  books,  by  the  secretary,, 
by  mail,  at  least  ....  days  before  such  meeting. 

Sec.  2.  Special  meetings  may  be  called  at  any  time  by  the 
board  of  directors,  and  like  notice  shall  be  given  thereof  as  in 
case  of  a  regular  meeting,  which  notice  shaU  also  specify  the 
purpose  for  which  the  meeting  is  called. 

Article  II — Directors. 

Sec.  1.  The  board  of  directors  shall  consist  of  ....  members- 
to  be  elected  by  the  stockholders  at  the  annual  meeting  [if  classi- 
fied by  the  articles  of  organization  provide  for  their  election  ac- 
cordingly] . 

.  Sec.  2.  The  board  of  directors  shall  meet  at  the  principal 
office  of  the  corporation,  on  the  ....  day  of  each  month,  and  at 
such  other  times  and  places  as  they  may  determine,  and  a  ma- 
jority of  the  board  shall  constitute  a  quorum. 

Sec,  3.  In  case  of  vacancies  in  the  board  of  directors,  by 
death,  resignation  or  otherwise,  the  remaining  members  of  the 
board  shall  elect  a  stockholder  to  fill  the  vacancy,  who  shall 
serve  for  the  unexpired  term  of  his  predecessor  and  xmtil  his 
successor  is  elected  and  qualified. 

Article  III — Officers. 

Sec.  1.  The  officers  of  the  corporation  shall  be  elected  by  the 
board  of  directors,  by  a  majority  vote,  and  the  office  of  secretary 
and  treasurer  may  be  held  by  one  person.  The  first  election  shall 
be  held  at  the  first  meeting  of  the  board  of  directors  and  imme- 
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diately  after  their  organization,  and  subsequent  elections  shall 
he  held  annually  at  the  first  regular  meeting  of  the  board  of  di- 
rectors after  the  annual  stockholders'  meeting. 

Sec.  2.     In  ease  of  a  vacancy  in  any  ofBce  the  board  of  direct- 
ors shall  elect  a  successor  to  hold  for  the  unexpired  term. 

Article  IV — Amendments. 
Sec.  1.  These  by-laws  may  be  amended,  added  to  or  altered 
by  a  majority  vote  of  the  stockholders  at  any  annual  meeting 
or  at  any  special  meeting  called  for  that  purpose.  [7/  it  is  de- 
sired to  give  the  directors  power  to  add  to  or  amend  the  by-laws 
insert  such  a  provision.] 

2570.  Form  of  stock  certificate. 

No ....  shares. 

[Name  of  Corporation.] 

Incorporated  under  the  laws  of  the  state  of 

Total  number  of  shares Par  value  $. . . .  per  share. 

This  certifies  that  E F is  the  owner  of  ....  shares  of 

the  capital  stock  of  the  [name  corporation],  full  paid,  trans- 
ferable only  on  the  books  of  the  corporation  by  the  owner  in 
person  or  his  duly  authorized  attorney,  upon  surrender  of  this 
certificate,  properly  indorsed. 

[Date.]  Witness  the  signatures  of  the  president 

[SEAL.]  and  secretary  of  said  corporation  and  the 

seal  thereof. 

i./....   Xj  .  .  ,  ,  f  .a..  ...   15...., 

Secretary.  President. 

[Stub  of  certificate] : 

*  Certificate  No 

....  shares. 

Issued  to  E F.... 

Date ,19.. 

Issued  in  place  of  certificate  No , 

surrendered. 

Cancelled ,  19 . . 

Certificate  issued  in  its  stead  as  follows ; 
No for shares. 

2571.  Contract  by  promoter  to  convey  land  to  corporation  to 

be  formed. 

KNOW  ALL  MEN  by  these  presents  that,  whereas  I,  G 

H . . . .  ,  of ,  have  purchased  and  received  deeds  of  con- 
veyance of  the  following  described  lands  [describe  same] ;  and 

whereas  the  subscribers  to  the  capital  stock  of  the com- 
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pany,  a  corporation  about  to  be  formed,  are  the  real  purchasera 
of  said  lands:, 

NOW,  THEREFORE,  I  hereby  agree  to  and  with  said  sub- 
scribers that  immediately  upon  the  completion  of  the  organiza- 
tion of  said  corporation,  in  consideration  of  the  premises  and 
of  one  dollar  to  me  paid,  I  will  convey  said  lands,  and  all  my 
right,  title  and  interest  therein,  to  said  corporation,  together 
with  aU  contracts  which  I  may  hold  affecting  the  same. 

Witness  my  hand  and  seal  this   .... 

day  of ,  19 . . 

In  presence  of  G H. . . .     [Seal.] 

[two  witnesses] 

[Add  acknowledgment  as  in  case  of  a  deed.] 

2572.  Resolution  accepting  property  in  payment  for  stock  in 

corporation. 

WHEREAS,  G H ,  of ,  proposes  to  convey  to 

this  company  the  following  described  property  [describe  same] 
\n  exchange  for  ....  shares  of  full  paid  stock  in  the  corpora- 
don,  and  it  appears  that  the  said  property  is  actually  worth 
[more  than]  the  face  value  of  said  stock, 

RESOLVED,  that  said  proposal  be  accepted,  and  that  upon 
delivery  of  sufficient  conveyances  of  said  property  to  this  com- 
pany, the  president  and  secretary  thereof  be,  and  are  hereby, 
authorized  and  directed  to  execute  and  deliver  to  said  G.... 
H. . . .  a  certificate,  or  certificates,  for  said  ....  shares  of  full 
paid  stock  in  this  corporation. 

2573.  Resolution  by  directors  calling  in  subscriptions  to  stock 

(Wis.  Stats.  1898  sec.  1754). 
RESOLVED,  that  an  installment  of  ten  per  cent  upon  the 
subscription  to  the  capital  stock  of  this  corporation  be,  and  the 

same  is  hereby,  called  in,  payable  at within   ....   days 

from  the  ....  day  of ,  19 . .  ,  and  that  the  secretary  of 

this  corporation  be  directed  to  give  notice  of  this  call  to  the  sub- 
scribers for  said  stock,  in  the  manner  prescribed  by  the  by-laws. 

2574.  Notice  of  calling  installment  of:  subscriptions. 

OFFICE  OP  {name  corporation). 

NOTICE  is  hereby  given  to  the  subscribers  for  stock  in  the 
above  named  corporation,  and  to  each  of  them,  that  by  resolu- 
tion of  the  board  of  directors  of  said  corporation  adopted 
,  19  ,  an  installment  of  ....  per  cent  upon  the  subscrip- 
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tion  to  the  capital  stock  of  said  corporation  was  duly  called  in, 

payable  to at  the  office  of  said  corporation  in on 

or  before ,  19 . . 

[Date.]  C....D...., 

Secretary. 

2575.  Resolution  of  directors  ratifying  unauthorized  act  of 

officer. 

WHEREAS,  the  secretary  of  this  corporation  on  the   .... 

day  of ,  19 . .  ,  assumed  on  behalf  of  the  corporation  to 

[hei-e  describe  particularly  act  to  he  ratified] . 

RESOLVED,  that  the  aforesaid  action  of  said  secretary  be, 
and  the  same  is  hei^eby,  ratified,  approved  and  confirmed  as  the 
act  of  this  corporation,  to  aU  intents  and  purposes,  to  the  same 
extent  as  if  it  had  been  originally  authorized  by  the  corporation. 

2576.  Resolution  by  directors  declaring  a  dividend  on  stock. 
RESOLVED,  that  an  annual  dividend  of per  cent  on 

the  subscribed  capital  stock  of  this  corporation  be,  and  the  same 
is  hereby,  declared  out  of  the  surplus  earnings,  the  same  to  be 

paid  to  said  stockholders  by  the  treasurer  at  his  office  in 

on  and  after  the day  of ,  19 . . 

2577.  Resolution  of  dissolution  of  corporation  by  stockholders. 

WHEREAS,  it  appears  to  be  for  the  best  interest  of  the  stock- 
holders of  this  corporation  that  it  should  be  dissolved,  its  business 
terminated  and  its  remaining  assets  distributed  according  to  law, 

RESOLVED  [the  owners  of  more  than  two  thirds  of  the  cap- 
ital stock  of  said  corporation  concurring  therein],  that  the  cor- 
poration known  as  [name  corporation]  be,  and  same  hereby  is, 
dissolved. 
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4649  1217, 1232  '^ 

4657 850 

4666 1140,1141 

4667 1140,1141 

4669 1142,1143 

4673 1142 

4678 ' 1139 

4684  8, 14 

4685-4696 1152 

4695 1155 

4710 4 

4729  1121 

4730  952 

4737 4 
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1023 

1039 

1040 

1044 

1060 

1065  : 

10,69   

1070-1077 

1073 

1077 

1079 


595 

305 

288 

395 

1096 

1105 

77 

-. 85 

85 

90 

86 

105 

1084 106, 107 

1086 79 

1097 903 

1098 903 

1099 906 

nil 903,904,1053 

1115  284 

1124 310,364,1060 

1127 422 

1128 397,936 

1129 311 

1131  533 

1149  1057 

1150  1113 

1153  '  215 

1154  216 

1157  216 

1158  217 

1171  168 

1172  168 

1173  169 


1174 170 

1178 170 

1180 190,192 

1192  171 

1193  171 

1194 192 

1197 193 

1198  191 

1199 191 

1216 ; 169 

1217 169 

1223  191 

1224 192 

1231 250 

1235  250 

1249 266 

1251 267,268 

1251-1254 266 

1264 1176 

1281 1197 

1282 1178 

1283 1178 

1S84 1194,1195 

1289 1187 

1295  1210 

1299 1201 

1301 1201 

1302 1201 

1332 4 

1356 8 

1369 8 

1378 1121 

1379  1121 
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1380  1121 

1384  1121 

1385  1121 

1406-1412  1152 

1422  1241 

1423  1387 

1424  1387 

1426  1387 

1444 20 

1445 20 

1446-1463 1084 

1470 1424 

1481 1423 

1490 1425 

1491 1425 

1522 1426 

1623 1426 

1538 1432 

1539 1434 

1540  1435,1440 

1546 1438 

1570 1116 

1572 43 

1575  1116,1331 

1597  1466 

1608  1481 

1612-1621 1394 

1C22  1403 

1623 1403 

1630-1637 1403 

1038  628.633 

1641 1324 

1645  623 

1648 626 

1649  623 

1655 378 

1657 1494 

1699-1701 1217 

1704 1467 

1706 828 

1707 841 

1750  679 


Seotiow  Page 

1750-1792 1297 

1794 1287 

1809 34,36 

1810 34 

1814 38 

1820  39 

1810  850 

2487-2510 1468 

2491 1476 

2501 1470 

3217 551 

3900 1513 

5076 721 

5079 22 

5091 23 

5123-5126 819 

5127-5131 819 

5163  51 

5319 ,304,  348 

5326 809 

5354 815 

5370 809 

5373 58,64 

5384 66 

5385 63 

5954 927 

5957 927 

5958 927 

6729 954 

7100 675 

7101 229 

7102 229 

7155-7165 849 

8906 328 

9973 1584,1585,1586,1587 

10021 29,594 

10202 10 

10203  10 

10205  17 

W213 4 

10270  688 

11460,11461 513 
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5 

30 

430 

1570 

^172 

2173 


909 

633 

21 

551 

25 

25 


2767 304,  348 

2980-2982  594 

2983,2984 596 

3573  16 

3574 16 

5575  16 

3584 15 

S586 16 

5592 532 


3743  684 

3958-3960 927 

4066 954 

4080 983 

40^1 983 

4223-4251 513 

4253 513 

4788  228,674 

4791  227 

4830-4834 664 

4957  328 

5007 627 

5008 626 

5182 46,423 

5225  58 
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5226 58,  60,  64,  70 

5227 66 

5228 61 

5232  288 

5233 394 

5234 1084,1087 

5238-5240  1096 

5244  1104 

5248  75 

5250 78 

5251 79 

5252 85,86,87 

5253  85 

5261 1242,1389 

5262  85,89 

5268  902 

52G9  902 

5272  905 

5277 1053,1075 

5277-5279 903 

5278 1250 

5281 285 

5282 364,1060 

5285 422 

5286 311,397,936 

5298 1394 

5301 1057 

5304 109,115 

5306 109 

5322  116 

5323 116 

5326 519 

5332 195 

5334 197 

5335 198 

5336 199 

5337 199,200 

5341 201 

5343 233 

5356 156 

5357 157,158.159 

5362 159 

5364 159 

5365 160 

5373 161 

5383 190 

5383-5402 190 

5384 190 

5398 698 

5404 265 

5405 265,266 

5411 1243 

5413 1241, 1244, 1245, 1247 

5420 1176 

5422 1162 

5447 204 

5447 1171 

5450 1197 

5451 1197 

5455 1178 
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5456 1178 

5461 1187 

5466 1193,1194,1195 

5467 1210 

5473 1201 

5474 1201 

5479  1241 

5481 1237 

5501 1280,1422 

5505 1416,1419 

5509 1450 

5525 1421 

5538 1449 

5545  1284 

5550 1453 

5562 1432,1434,1435,1440 

5565 1437 

5567 1438 

5574-5594 1403 

5597-5599  1403 

5606 1456 

5633-5638 1389 

5637 1392 

5639  1116 

5639-5642  1331 

5640 1116 

5641 1116 

5643 1121 

5644  1121 

5645-5652  .1 1128 

5670 8 

5683  8^ 

5696 4 

5707-5713 1152 

5737 6 

5738 1113 

5741 828 

5754 920 

5761-5774  742 

5775 841^ 

5777 54,55,839 

5785 844 

5786 844 

5787 844 

5795  679 

5795-5843 1297 

5844 1513 

5849 1513 

5850 1514 

5866  ' 1279 

5872 1281 

5883 1513 

5897 648 

5904 628,688,690 

5907 690 

5908 688 

5909 1324 

5910 104O 

5920  GOG 

5921,5922 623 
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5932 1218, 1220, 1222 

5932-5954 1217 

5933  1218,1219 

6937  1226 

6942 1229,1230,1393 


6944 
6959 
6962 
5970 
5980 
5981 
5983 
59S5 
6987 
5988 
5999 
6098 


1231 

1580 

1578 

1580 

34 

34 

37 

38 

39 

40 

38 

1481 
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6120 1494 

6130 1380 

6131 1380 

6133 43 

6403  23 

6403-6406 22 

6468 51 

6474 721 

6504-G508 : 818 

6554 63 

8371 850- 

8648-8688 1468 

8653  1470 

8664 1476 

8669  1474 

8674 1472 

8688  1478 
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170  23 

171  22,23 

250  721 

302-306  818 

379  66 

700  21 

2839-2849  849 

2956 651 

Civil  Code. 

61 809 

93 809 

105  304,348 

414 920 

441  742 

642-544 594 

564  613 

970 16 

971 16 

972 16 

981 15,16 


1095 
1238 
1419 
1433 
1434 
1576 


684 
927 
954 
983 
983 
613 


2148-2152 664 


2271 
2272 
2322 
2323 
2404 
2406 


328 
328 
627 
€26 
606 
606 


Code  of  Civil  Peooedtjee. 

29 633 

37 46,  423,  425 

85 58,  60,  64,  70 


86 
89 
90 
91 
95 
102 
105 
107 
108 
110 
111 
112 
113 
115 
121 
122 
125 
130 
130- 
131 
134 
135 
138 
139 
141 
150 
154 
157 
159 
176 
179 
185 
187 
188 
189 
190 
194 
196 
207 
208 


-98 


132 


61 

28S 

, 394 

...  1084, 108T 
1096 

1104 

76 

78 

79,81 

86,87 

85 

100, 102, 104 
..  1242,1389 

85,90 

902 

902 

905 

..  1053,1075 

90S 

1250 

285 

...  364,1060 
422 

311,  397,  936 

633 

1394 

1057 

....  109,115 

109 

116 

519 

195 

197 

198 

199 

! ! ."  "199,  200 

201 

233 

161,162 

162 
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209 163 

214 164,165 

222  166 

224  167 

229  265 

230 265,266 

235 1243 

237 1244,1245,1247 

237-309 1241 

244 1176 

246 1162 

273 204,205,1171 

276 1197 

277 1197 

281 1178 

282  1178 

■284 1187 

288 1194 

289  1195 

■290 1195 

296 1210 

303 1201 

310 1237 

329 1420,1421 

■330 1280,1422 

334 1416,1419 

337 1450 

•343 164,165 

360 1421 

373  1449 

379 63 

380 1284 

^84 1453 

39S 1432, 1434, 1435, 1440 

401  .; 1437 

403  1438 

410-432  1403 

433-435 1403 

441 1456 

466-471 1389 

470 1392 

472  1116,1331 

473  1116 

474 1116 

476 1121 
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477 1121 

478-485  1128 

494  1217 

495  850,1217 

508 8 

526 8 

533  4 

542-547 1152 

■560  828 

566 6 

567 1113 

571 54,839,841 

587 679 

636 1513 

641 1514 

650 1514 

656 1279 

662 1281 

675 628,690 

675-679  688 

678  690 

680 1324 

692  606 

693,694 623 

696 674 

699 228 

703 227 

739  229 

749 30 

754 1481  • 

771-780  1468 

773 1476 

774 1476, 1494 

784-786  1380 

787 i...   43 

789 1478 

861 1040 

862 ; 1040 

864 1581 

865 1581 

867 1582 

868 1582, 1583 

875 1583 

2074 1513 
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133  628 

159  809 

432  358 

605 1568,1569,1570 

006 1571 

824  26,561 

925 1547,1548,1549,1551 

938  485 

986  378 

1358 1261,1265 

1181 1357 

1187  1041 


1197-1199 695 

1197-1206 1357 

1207 1357 

1296 1555 

1339 561,567,568 

1379 1567 

1549  847 

1554  846 

1560 846,847 

1620  550 

1621 550,551,1009 

1622 / 550,552 
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1690-1692  954 

1691 ■ 872 

1702  942 

1754 1602 

1769 762 

1772 1589,1592,1593 

1773 1598 

1777 1565 

1778 513 

1798  852 

1810 594 

1816 27,28,553,594,595 

1818 574,1017 

1846 1551,1554,1557,1558 

1847 1559 

1848 1561 

1849 1564 

1851 1563 

1852  1555,1856 

2217 10 

2218 10 

2219  •. 10,11 

2321 11 

2304 926 

2307 926 

2308 926 

2345 304,924 

2359  810 

2364 1361 

2406 1480 

2420 1480 

2544 1169,  1170 

2565 1216,1218,1220 

2566 1216,1218 

2567 1216,1219,1222 

2568 1216,1219 

2585 21 

2604 288 

2609 394 

2610 202,1096 

2611 1096 

2613 58 

2614 58,60,64,67 

2615 66 

2616 63,66 

2617 61 

2618 300 

2622  1104, 1105, 1110 

2B23  1105 

2624  1104,1109 

2625  1105,1111 

2630 95 

2631 72 

2632  1075 

2634 78 

2635 85 

2636  85,  86,  87, 177 

2637 27,  85,  87,  88, 177 

2638  86 

2639  ...  90,91,92,93,95,96,97,178 


Section  Page 

2640  90,  93,  95,  96,  97 

2642 85,86,89 

2&49  896,902 

2651  896,897 

2653  905 

2654 905 

2656 1541 

2658  898 

2661 1052- 

2662 1250 

2663 898 

2666 277" 

2672 364,1060 

2673  422 

2674 397,936 

2675 311 

2677 532 

2679 1013 

2681 1081 

2684 1081 

2687 105r 

2689 109,115 

2698 116 

2699 116 

2704 179- 

2705 179 

2706  179 

2712  .". 519- 

2718 195 

2720 197,198; 

2722 199 

2723 199,200- 

2727 , 201,202 

2730 128 

2731 124,127,173 

2732 127 

2733  133,134 

2736  129,131 

2737 131 

2739  129- 

2740  131 

2742  134 

2744 135 

2745 135 

2745-2748  38T 

2746 136 

2751 139 

2753 173,174 

2754 174 

2759  174 

2759-2763 178 

2760  175 

2766 180,181 

2767 176, 177, 1096 

2769  175,176,698 

2771  178, 179,  882 

2773 233 

2784  269 

2785 270,  271,  272' 

2786 269,272 
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2788 43 

2789  1116,1331 

2790  1116 

2792 1113 

2794 1528 

2795-2798  1389 

2797 1392 

2799  1389,1390 

2800-2810 1084 

2803 1087 

2811 1090,1235 

2832 804,985,1394 

2833 1395,1398 

2836 6 

2841 1175 

2845  1161 

2857 1171 

2858 1173,1174 

2859 204,205,1171 

2863 1197 

2864  1178 

2S65 1195 

2871 1193,1194 

2873  1210 

2S78 1201 

2879 804 

2884 1242,1367,1389 

2885  205 

2883 1362,1369 

2888 206 

2Qg9         ^ 1420 

2891  '.'.'.'.'.'.'.'.   1241,1242,1245, 1247 

2892 1082,1243 

2895 1377 

2896  1377 

2916 46,423 

2918-2939 1403 

2921  1380,1408 

2925  1363 

2928 1409 

2943 1403 

2943,2944  1402 

2945 1403 

2946 1404 

2947 1402 

2968 1420 

2969  ...  1416,1417,1418,1419,1420 

3000 1446 

3016 620 

3017 1447 

3025 1427,1429 

3026 1447 

3029 1526 

3030 1432 

3031 1434 

3032  1435 

3033  1437 

3034 1440 

3035 1438 

3043 14C3 
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3044 , 1464 

3045 1465 

3049  1456,1457 

3059 1461 

3067 385 

3072 1237 

3077 628,629 

3082 G29 

3083 632 

3084  1172,1173 

3086 1317 

3087 1321,1323 

3092 1322,1323 

3097 1173,1317,1318,1319 

3098  1319 

3099 1321 

3100 1325,1326,1327 

3101 678 

3102 679 

3104 62,65 

3108 1298,1299 

3110 129^1300 

3111 1301, 1302, 1304 

3112 1303 

3114 1301,1304 

3116 1305,1306 

3119 1307 

3141 1301,1305,1306 

3142 1306 

3149 682 

3150 1313 

3151 1314 

3152 1315 

3157 1262 

3161 1096 

3171-3176 618 

3180 606 

3181 1342 

3186 687,688,1355 

3187  79,  81, 1547  . 

3216-3228 699,740 

3216 741,742 

3217  741 

3218  741 

3223,3224  742 

3224  1367 

3227 699,741 

3240 841 

3241 54,55,839 

3241-3245 1359 

3267  298 

3269-3273 816,817 

3274-3286 817 

3294  843 

3295-3297 843 

3296 1340 

3302 1340 

3303  843 

3314 667 

3315 221 
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3315-3320 220 

3315-3322  669 

3316 222,  223,  671 

3318 222 

3320 218 

3321 670 

3322 666 

3326 1369 

S330  223 

3331-3339 1535 

3332 1536 

3340 1375,1418,1537 

3381 1174 

3413 1470 

3418 1471 

3429  1476 

3432 1474 

3438 1472 

3439  1472 

3449  1478 

3460 1494 

3451 1498 

3453 1494 

3463 1358 

3464 828 

3465 307 

3466 306,  307,  828. 1359 

3467 1508 

3468 830 

3471 830 

3475 1358 

3477 1216,1223 

3478  1223 

3479 1224 

3480 1225 

3480-4065 1228 

3481 1217,1226 

3485 1228 

3488 1229, 1230, 1393 

3489 1231 

3490 1231 

3520 1538,1539 

3521 1539 

3522 1538 

3523 1513 

3528 1514 

3536 1514 

3544 34 

3545 34 

3547 37 

3550 38 

3553 39,40 

3565 38 

3602  845 

3021 1366 

3622 1366 

3668 425 

3756 1482 

3766 1238,1363 


Section  Page 

3768 1364 

3769  1363 

3771 1420 

3772 1364 

3832 721 

3835 722,883 

3S36 722 

3S38  22 

3845 297 

3858  23 

3860 817 

3861 817 

3906 1040 

3907 1040 

3976-3982 303 

4014  380,382 

4015 51,380,382 

4016 51,380 

4035 1523 

4037 1365.1372 

4063  850 

4096 1128 

4100 1131 

4106 1133 

4113 1133 

4113-4115 1135 

4114 1133, 1134, 1135 

4115  1136 

4117-4134 1152 

4127 1155 

4130 1156 

4132  1156. 1157 

4156 4 

4183  1121 

4184 1121 

4185 4 

4192 952 

4197 920 

4199 920 

4200 920 

4203 8 

4207-4212 1040 

4211-4215 1038 

4213 1040 

4222 30.553 

4253  20 

4269 626.  1175. 1355. 1356 

4724 1463 

Laws  of  1899. 
Chapter  Page 

5 297 

14 26,561 

217 896 

305  561,567,568 

307 27,  28,  30,  553,  594,  595 

337 1357 

356 321.328 

356,  sec.  1677 321 
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356,  sec.  1682  328 

356,  sec.  1683  328 

366 679 

IiAWS  OF  1901. 

38  10 

100 1201 

129  742 

152 628' 

170 626,1355,1356 

,  244 1128 

319  513 

Laws  or  1903. 

81 606 

159 179 
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190 85,88,177 

234  1593,1597 

298  669 

Laws  op  1905. 

16 90,93,95,96,97 

146  1178,1195 

150  277 

227 81,1547 

278 872,954 

282 1111 

304 513 

365 1237 

421 358 

505 513 

506 1595 

507 1592,1593,1595. 
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ABANDONMENT  of  contract  by  plaintiff,  as  defense  In  action  on  sale, 
1559. 

employment,  as  defense  in  action  on  employment  contract,  1544. 

voyage;  compjaint  by  charterer  against  shipowner,  758. 
ABATEMENT;   of  action;   defense  In;   alien  enemy,  1346;   another  ac- 
tion pending,  1348;  assignment  of  cause  of  action,  1361. 

;  counter-claim,  in  case  of,  1349. 

;  foreign  consul,  1344;  Indian,  1347. 

;  joint  interest  in  plaintiff  and  third  person,  1358. 

■ ;  jurisdiction,  exclusive,  by  United  States  court,  1345. 

;  jurisdiction,  none,  of  subject  or  person,  1343. 

;  misnomer,  1351. 

— — ;  nonjoinder  of  coadministrator,  1355;  of  coexecutor,  1356;  of 
necessary  defendant,  1359;  of  other  owners  of  land,  1354;  of  party 
to  contract,  1352. 

■ ;  same;  In  case  of  endorsement,  1353. 

;  nonjoinder  of  tenant  in  common  as  to  part  of  goods,  1357. 

;  partition  suit,  pendency  of  partnership  cause,  1350. 

;  partnership  with  third  person,  1360. 

ABATEMENT  of  nuisance.  In  law  and  equity,  p.  606  n. 

brickyard;  complaint  for,  1064;  gasworks,  1063;  soap  factory,  1061. 

complaint  against  city  officers  for  trespass  for  negligence  in,  1010. 

contlnuer  of  nuisance;  complaint  against,  1062. 

judgment  for,  and  for  damages  In  action  at  law  (Wis.)  2180. 

undertaking  on  appeal  from  judgment  for,  2365.  ^ 

ABORTION;  complaint  for  conspiracy  for  unlawful,  1292. 
ACCEPTANCE  for  accommodation;   defense,  bills  and  notes,  1463. 
ACCEPTANCE,  contingent  liability  of  accommodation  indorser  of,  the 
bill  having  been  negotiated;    statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2263. 

or  note  given  for  goods  sold  but  not  delivered;  defense,  on  bills  and 
notes,  1450. 

not  according  to  terms  of  bill;  complaint  by  payee  against  acceptor, 
609. 

presentment  and  protest;  denial  of,  as  defense  on  bills  and  notes, 
1478. 

delivery  and,  on  contract  of  sale,  under  statute  of  frauds,  p.  453  n. 

of  goods  made  on  defendant's  order;  complaint  for  breach  of  con- 
tract, 818. 

of  goods  on  written  contract;  allegation  of  in  complaint  by  seller 
against  buyer,  665. 

of  offer  to  liquidate  damages;  notice  of,  1826a. 

of  offer  of  judgment;  notice  of,  1823. 

affidavit  for  entry  of  judgment  on,  1824;  judgment  on,  1825. 

of  offer  of  judgment,  failure  of,  and  recovery  less  than  amount  of- 
fered; judgment  on  general  verdict,  2156. 
ACCEPTOR  of  bill  of  exchange;  complaint  by  payee  against,  607. 

complaint,  acceptance  not  according  to  terms  of  bill,  609, 

complaint  against  acceptor  for  honor,  610. 
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ACCEPTOR — cont. 

complaint  on  bill  drawn  and  accepted  by  same  person,  611. 
complaint  on  bill  payable  from  particular  fund,  612. 
complaint,  pleading  copy  of  bill,  608. 
complaint  on  promise  to  accept  bill,  613. 
ACCEPTOR    and    drawer   of   bill    of    exchange;    complaint   by   payee 

against,  C21. 
ACCEPTOR  for  honor  and  drawer;  complaint  by  payee  against,  622. 
ACCEPTOR  and  drawer  the  same  person;  complaint  by  payee  against, 

611. 
ACCEPTOR  without  funds;  action  on  note  for  money  paid,  complaint 

in,  636. 
ACCIDENT  POLICY;  complaint  by  insured  on,  769. 
complaint  by  personal  representatives  on,  770. 
(See  In^tteance;  Policy.) 
ACCOMMODATION,  acceptance  for;  defense  on  bills  and  notes,  1463. 
ACCOMMODATION  INDORSER  alleging  extension  given  to  makers; 

as  defense  on  bill  and  notes,  1476. 

ACCOMMODATION  INDORSER  of  an  accfeptance,  contingent  liability 

of,  the  bill  having  been  negotiated;   statement  for  confession  of 

judgment,  by  defendant  in  person,  2263. 

ACCOMMODATION  INDORSER  of  note  or  draft,  contingent  liability 

I  of;  statement  for  confession  of  judgment,  by  defendant  in  person, 

2261,  2262. 
ACCOMMODATION  MAKER;  complaint  by.  In  action  for  money  paid, 

635. 
ACCOMMODATION,  note  given  for  and  misapplied;   defense  on  billB 

and  notes,  1464. 
ACCORD  AND  SATISFACTION;  as  defense,  1362. 

as  defense  on  covenant,  1539. 
ACCOUNT,  common  form  of  complaint  in  action  on,  699. 
ACCOUNT,  copy  to, be  attached  to  complaint  or  petition,  p.  364   IL 
demand  for  copy  of,  as  defense,  1706. 
damages;  .order  of  reference  to  take,  1941. 
erroneous;  complaint  for  recovery  of  money  overpaid,  645. 
extension  of  time  to  plead  pending  delivery  of  copy  of;  affidavit  for, 
1707. 
order  extending  time,  1708. 
fraudulent,  of  loss;  defense  on  insurance  policy,  1503. 
money,  goods  and  services;   state  for  confession  of  judgment,  by 

defendant  in  person,  2252. 
mechanics'  lien;  statement  for  (Iowa)  381. 
mortgage,  between  parties  to;  order  of  reference  to  take.  In  action 

to  redeem,  1942. 
plaintiff's;  to  be  presented  on  reference,  1946. 
receiver's,  in  action,  2469;  affidavit  to,  470. 

reference  to  take,  order  for;  for  judgment  by  default,  2049;  judg- 
ment thereon,  2050. 
reference  to  take  long;  affidavit  for,  1928. 

affidavit  by  defendant  for,  1929. 
services;  complaint  on,  668. 

work  and  materials  furnished;  complaint  on,  681. 
ACCOUNT  OR  BILL  OP  PARTICULARS  to  be  furnished,  copy  of,  171i. 
notice  of  motion  to  preclude  party  from  giving  evidence  of,  1715. 
order  precluding  party  from  giving  evidence  of,  1716. 
ACCOUNT  STATED,  complaint  in  action  on,  700. 

correcting  mistakes  in;  complaint  for,  and  for  judgment,  1214. 
denial  of  errors  in,  as  defense,  1679. 
judgment  correcting  errors  in,  2230. 
partners;  complaint  on,  between,  701. 
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ACCOUNTING,  auctioneer  or  agent;  complaint  against  for  not,  903. 
before;  order  that  booljs  and  papers  be  deposited  with  referee,  1947. 
corporate  oflScers;  complaint  to  compel  and  to  restrain  them  from 

appropriating  corporate  moneys,  1244. 
foreclosure,  mortgagee  in  possession  seeking;   complaint  against 

parties  entitled  to  redeem,  1120. 
partnership  action;  order  of  reference  for,  1943. 

report  of  referee  on,  1957. 
partnership,  dissolution  of;  interlocutory  judgment  for  (Wis.)  2227. 
subscription  agent;  action  on  bond,  721. 
ACCOUNTING  AND  PAYMENT,  as  defense  in  action  for  money  had 
and  received,  1439. 
defense  in  action  for,  1447. 
ACKNOWLEDGMENT  (111.)  33,  (Iowa)  20,  (Minn.)  24,  (N.  Dak.  and 
S.  Dak.)  28. 
how  taken,  p.  9,  n. 
ACKNOWLEDGMENT  of  arbitration  agreement,  p.  34  n. 

attorney  in  fact,  16,  (Iowa)  21,  (Minn,  and  Mo.)  25,  (N.  Dak.  and 

S.  Dak.)  30. 
award  of  arbitrators,  p.  38  n. 
bonds  (Minn.)  p.  140  n. 
commander  of  milit.ary  post  (Wis.)  p.  11  n. 
conveyance  (Wis.)  17. 
corporation,  15,    (Iowa)    22,    (Minn,  and  Mo.)    26,    (N.   Dak.   and 

S.  Dak.)  29. 
deeds  (Minn.)  p.  14  n. 
joint  stock  company  (Minn,  and  Mo.)  26. 

justice  of  the  peace,  authentication  of  (N.  Dak.  and  S.  Dak.)  31. 
married  woman    (Iowa)    p.   12  n.    (Minn,  and  Mo.)    p.  13  n.    (N. 

Dak.  and  S.  Dak.)  p.  16  n.  (Wis.)  p.  10  n. 
notary  public,  p.  iO  n. 

notary  public,  seal  (Minn,  and  Mo.)  p.  13  n. 
ACKNOWLEDGMENTS  regulated  by  statute,  p.  4  n. 
ACKNOWLEDGMENT  WITHIN  THE  STATE,  14. 

by  whom  taken  (111.)  p.  17  n.  (N.  Dak.  and  S.  Dak.)  p.  16  n. 
how  taken  (Mo.)  p.  14  n. 

seal  (111.)  p.  17  n.  (N.  Dak.  and  S.  Dak.)  p.  16  n. 
ACKNOWLEDGMENT  WITHOUT  THE  STATE  (Wis.)  18. 

authentication  of  (Iowa)  23,  (111.)  p.  17  n.  (Minn.)  27,  (Nebr.)  32, 

p.  17  n.  (Wis.)  19. 
by  whom  taken  (111.)  p.  17  n. 
how  taken  (Mo.)  p.  14  n. 

clerk  of  court  (Iowa)  p.  12  n.  (Minn.)  p.  14  n.  (Wis.)  p.  11  n. 
commissioner  of  deeds   (Iowa)  p.  12  n.   (Minn.)  p.  14  n.   (Wis.) 

p.  11  n. 
Judge  (Iowa)  p.  12  n.  (Minn.)  p.  14  n. 
justice  of  the  peape  (Minn.)  p.  14  n. 

notary  public  (Iowa)  p.  12  n.  (Minn.)  p.  14  n.  (Wis.)  p.  11  n. 
seal  (111.)  p.  17  n.  (Nebr.)  p.  17  n.  , 

ACTION,  dismissal  of  (see  Dismissal). 

ACTIONS,  affidavit  for  consolidation  of,  1819;  order  consolidating,  1821. 
ADDITIONAL  SECURITY  in  attachment  (Wis.):  affidavit  by  defend- 
ant for,  225;  notice  of  application  for,  226;  order  for,  227. 
ADMEASUREMENT  of  dower,  complaint  by  widow  for,  1170. 
ADMINISTRATION, BOND;  complaint  by  county  judge  on,  for  benefit 
of  all  parties  (Wis.)  734. 
complaint  by  creditor  on   (Wis.)   730. 
complaint  by  heir  on  (Wis.)   731. 
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ADBIINISTRATION  BOND— cont. 

complaint  by  heir  on,  wliere  leave  to  sue  is  not  required,  735. 

;  allegation  of  conversion  and  refusal  to  account,  736. 

order  granting  leave  to  sue  on,  88. 

petition  for  leave  to  sue  on,  87. 
ADMINISTRATOR;  complaint  against,  543. 

complaint  against,  on  money  demand  (Wis.)  p.  297  n. 

complaint  by,  542. 

,  conversion,  870.  , 

,  death  of  person  killed  by  collision  with  street  car,  1038. 

.ejectment   (Wis.)   1107. 

'-,  on  behalf   of  creditors,   to   seize  property  fraudulently  con- 
veyed (Iowa)  p.  699  n. 

,  to  reach  property  fraudulently  conveyed  by  intestate,  1204. 

de  bonis  non,  complaint  by,  546. 

,  complaint  by  on  bond  of  former  administrator,  alleging  mal- 
administration (Wis.)  732. 

executor  or  heir  of  deceased  plaintiff;  petition  for  revival  or  con- 
tinuance, 1767. 

foreign,  complaint  by,  549. 

nonjoinder  of,  as  defense  in  abatement,  1355 

of  deceased  partner;    complaint  against  survivor  for  dissolution, 
1217. 

of  maker;  complaint  by  payee  against,  581. 

of  payee;   complaint  by,  582. 

of   person   killed   by   gross   negligence   of   mctorman;    complaint 
against  street  railway,  1039. 

with  will  annexed;  complaint  against,  545. 
ADMINISTRATRIX;   complaint  by,  for  death  of  husband  from  negli-^ 
gent  construction  of  cistern  by  municipality,  1009. 

ADMISSIBILITY  of  proof  of  fraudulent  representations  by  agent,  in 

action  for  deceit,  p.  472  n. 
ADMISSION  to  bail  on  writ  of  habeas  corpus;  order  for,  2393 
ADULTERY,  complaint  for  divorce  on  account  of,  1248. 

counterclaim  of,  as  defense  in  divorce  action,  1673. 

denial  of,  in  divorce  action,  1671. 
ADVERSE  PARTY;   cross  interrogatories  for  deposition   (Iowa)   1873. 

notice  of  examination  of,  1839. 

;  affidavit  to  accompany  notice  when  examination  is  required 

before  issue  joined,  1840. 

notice  of  motion  to  limit  examination  of,  1841. 

order  limiting  subjects  of  examination  of,  1842. 
ADVERSE  POSSESSION  avoiding  deed;  defense  in  ejectment,  1661. 

under  ten-year  statute;  defense  in  ejectment  (Wis.)  1662. 

;  claiming  under  a  judgment,  1663. 

;  part  only  occupied,  1664. 

under  twenty-year  statute;  defense  in  ejectment  (Wis.)  1665. 
ADVERTISEMENT,   foreclosure   by    (see   Foeeclosube   by   Adveetisb- 

ment). 
AFFECTIONS  of  husband;   complaint  for  alienating,  979. 

complaint  for  conspiracy  to  alienate,  and  deprive  wife  of  support; 
by  guardian  of  insane  wife  against  mother-in-law  and  others,, 
husband  being  joined  as  defendant,  1287. 
AFFIDAVIT;  acceptance  of  offer  to  allow  judgment,  1824. 

action,  in;  formal  parts,  8,  9;  how  entitled,  p.  6  n. 

additional  security  in  attachment  (Wis.)  225. 

arrest;  allegation  upon  information  and  belief,  p.  109  n. 
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ATFIDAVIT— cont. 

civil  action,  conversion,  179;  debt  fraudulently  contracted,  181;  dis- 
posal of  property  with  intent  to  defraud  creditors,,  182 ;  embezzle- 
ment by  agent,  180;  injury  to  person,  177;  judgment  debtor,  2333; 
nonresident  defendant,  or  about  to  remove,  183. 

■ ;  recovery  of  property  obtained  by  false  pretenses,  178. 

;  replevin,  property  concealed,  184. 

attachment  (Minn.)  238,  (Nebr.)  286,  (N.  Dak.)  265,  (S.  Dak.) 
274,  (Wis.)  207;  by  agent,  p.  161  n.;  by  attorney  or  agent,  208; 
amended  (Wis.)  213;  contents  of,  p.  125  n. 

;  debt  not  due  (Nebr.)  287,  (Wis.)  210. 

;  debt  due  the  state  (lowS.)  255. 

;  defaulting  municipal  officer,  209. 

;  joint  debtor  refusing  to  apply  property  charged  to  the  pay- 
ment of  judgment,  2270. 
;  log  lien   (Wis.)   2478;   specific  property  (Iowa)   256;  tort  ac- 
tion (Wis.)  211;  trial  of  traverse  of  (Wis.)  p.  387  n. 
attendance  of  witnesses,  to  be  attached  to  bill  of  costs  (Wis.)  2293. 
attorney,  by,  in  foreclosure  by  advertisement,  2460a. 
auctioneer  or  officer,  by,  of  fact  of  sale  in  foreclosure  by  advertise- 
ment, 2452. 
change  of  venue;  appeal  from  justice  court  (Wis.)  1811. 

;  convenience  of  witnesses,  1810;  convenience  of  witnesses;  to 

oppose,  1818;  failure  to  consent,  1806;  impartial  trial  cannot  be 
had,  1809;  prejudice  of  judge,  1812. 
«lvil  contempt  (Wis.  and  Minn.)  2011;  failure  to  comply  with  order 
to  pay,  2009;  not  obeying  subpoena,  2013;  presence  of  court,  not 
In,  2002. 

• ;  publication  of  false  report  of  judicial  proceedings  (Wis.  and 

N.  Dak.)  2003. 

;  violation  of  injunctional  order,  2012. 
claim,  contents  of,  p.  23  n. 
commission  to  take  deposition  (Minn.)  1862. 
compel  plaintiff  to  elect  between  several  counts  setting  forth  same 

cause  of  action,  1750. 
compel  purchaser  to  complete  purchase,  in  foreclosure,  2102. 
complaint  on  demand  to  become  due,  for  attachment,  212. 
concealment  of  property,  in  replevin  (Iowa)   362. 
consolidation  of  actions,  1819. 
continuance  of  trial;  absence  of  documentary  evidence,  1904. 

;  absence  of  witnesses,  1902,  1903;   illness  of  witnesses,  1903; 

sickness  of  sole  counsel,  1905. 

;  attachment  issued  and  death  of  defendant  before  publication 

of  summons  completed,  1782. 
corporation   has   not   entered   into   combination,    conspiracy,    etc. 

(Wis.)  2561. 
default,  in  mortgage  foreclosure,  2059. 
default,  in  case  of  service  by  publication,  2051. 
defendant's  claims  for  improvenients  and  taxes  paid,  in  order  that 
issue  thereon  may  be  tried  before  judgment  for  plaintiff,  in  eject- 
ment  (Wis.)   2134. 
deputy  game  warden,  for  violation  of  game  law,  in  action  for  foi^ 

feiture  (Wis.)  1276. 
disbursements,  to  be  attached  to  bill  of  costs  (Wis.)  2292. 
discharge  of  attachment  of  partnership  property  (S.  Dali.)  284. 
discovery  as  to  specific  property,  in  aid  of  execution,  2331. 
dismissal  of  action;  failure  to  bring  to  trial  within  five  years,  2024. 

;  failure  to  bring  to  trial  within  one  year  after  reversal  (Wis.) 

2029;  failure  to  diligently  prosecute,  2025;  failure  to  file  com- 
plaint and  pay  state  tax  (Wis.)  1740;  failure  to  serve  complaint, 
2026. 
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AFFIDAVIT— cont. 

;  unless  proper  parties  revive,  1777. 

;  unteasoiiable  neglect  to  serve  other  defendants,  2027. 

;  suing  without  leave  of  court,  2028. 

divorce  action;  by  wife,  for  suit  money,  temporary  alimony,  ete.,. 
2470,  2472. 

examination  of  adverse  party,  when  examination  is  required  be- 
fore issue  joined,  1840. 

exemption  of  personal  property  from  execution  (Nebr.)  2322. 

extension  of  time  to  answer,  1718. 

extension  of  time  to  commence  action  on  mechanic's  lien  (Wls.> 
375. 

extension  of  time  to  plead  pending  delivery  of  copy  of  account;  as 
defense,  1707. 

failure  to  deliver  money  or  property,  as  foundation  for  contempt,  In 
supplementary  proceedings,  2345. 

further  bill  of  particulars,  1712. 

guardian  ad  litem,  as  to  responsibility,  94. 

garnishment   (Minn.)   309,    (N.  Dak.)   321. 

' ;  before  judgment  (Wis.)  293;  before  judgment;  claim  of  joint 

liability,  294. 

;  in  aid  of  attachment  (Nebr.)  323;  in  aid  of  execution  (Wis.) 

295,  (Nebr.)  324. 

general  discovery  after  execution  returned  unsatisfied,  2329. 

injunction  pending  litigation   (Wis.,  N.  Dak.  and  S.  Dak.)  391. 

interpleader  of  third  person;  in  action  on  contract,  1797. 

;  in  replevin,  1798. 

;  where  third  party  claims  part  only  of  property,  in  replevin, 

1799. 

intervener  who  seeks  to  defend  log  lien  action   (Wis.)   2480, 

issuance  of  execution  on  Sunday  (Iowa)  2313. 

killing  stock  by  railroad  (Iowa  and  Nebr.)  50. 

leave  to  contract  fictitious  name  in  pleading,  1730. 

leave  to  file  supplemental  complaint,  1732. 

;  copy  to  be  served  with  motion,  1733. 

leave  to  issue  execution  after  five  years  (Wis.  and  S.  Dai.)  2309. 

leave  to  sue  on  judgment  in  same  court,  78. 

mailing  summons  (Wis.)  159. 

mechanic's  lien  (Nebr.)  388. 

modification  or  vacation  of  temporary  Injunction,  44?. 

mortgagor  not  found,  in  foreclosure  by  advertisement,  2457. 

new  trial;  Improper  communication  by  party  to  jury,  1989;  miscon- 
duct of  juror,  1987;  misconduct  of  jury,  1988;  newly  discovered 
evidence,  1981;  corroborating  affidavit,  1982;  statutory,  in  eject- 
ment (Wis.)  2140;  surprise,  ,1983,  1984,  1985;  surprise,  corrobor- 
ating affidavit,  1986. 

no  answer,  default  in  partition;    personal  service  had  on  all  de- 
fendants; no  infants  or  absentees,  2106. 
Infant  and  absent  defendant,  2107 

nonattendance,  in  supplementary  proceedings,  as  foundation  for 
contempt,  2344.  i 

nonpayment  of  redemption  money,  2197. 

oath  prima  facie  proof  of  knowledge  of  contents,  p.  7  n. 

open  default  and  defend,  defendant  served  by  publication  but  re- 
ceiving no  actual  notice  (Wis.)  2279. 

open  default  judgment  and  for  leave  to  answer,  2273. 

posting  notice  of  sale,  in  foreclosure  by  advertisement,  2459. 

petition  for  guardian  ad  item  for  nonresident  defendant  (Wis.) 
106. 
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AFFIDAVIT— cont. 

publication  of  notice  of  sale,  in  foreclosure  by  adTertisement,  2451. 
publication  of  summons  (Wis.)  160,  (S.  Dak.)  167. 

;  allegation  of  due  diligence,  p.  101  n. 

;  against  private  corporations  witliout  officers,  147. 

;  condemnation  proceedings,  against  unknown  or  nonresident 

owners  (S.  Dak.)   2544. 

;  contents  of,  p.  105  n. 

;  defendant  absconding  or  concealed,  143, 165;  defendant  claim- 
ing interest  in  property,  144;  defendants  unknown  (Wis.)  148; 
in  foreclosure,  170;  in  divorce,  146;  in  foreclosure  of  mortgage 
or  lien,  144;  foreign  corporation,  164;  nonresident  defendant  or 
residence  unknown,  142,  162,  163. 

;  supporting  affidavit  by  sheriff  (Wis.)  149,  (S.  Dak.)  168. 

; ;  unknown  heirs,  174. 

purchaser  seeking  to  be  discharged  from  his  purchase,  in  fore- 
closure, 2104. 
receiver's  account,  470. 
receiver,  in  foreclosure  action,  2494.' 
reference  of  action  involving  long  account,  1928,  1929. 
reference  of  claim  to  surplus  in  foreclosure,  1960. 
reference,  to  oppose;  denying  account,  1932. 

;  difficult  questions  of  law,  1934. 

;  setting  up  fraud,  1933. 

refusal  of  third  person  claiming  attached  property  to  furnish  cer- 
tificate (Minn.)  249. 
replevin  (Nebr.)  367,  (Wis.,  N.  Dak.  and  S.  Dak.)  328;  by  lessee 
(Wis.,  N.  Dak.  and  S.  Dak.)  333;  exempt  property  seized  (Nebr.) 
368,  330;  general  owner  (Minn.)  352;  pledgee  (Wis.,  N.  Dak.  and 
S.  Dak.)  332;  possession  obtained  by  fraud,  329. 

;  requisition  to  be  endorsed  on  (Wis.,  N.  Dak.  and  S.  Dak.)  334. 

;  special  owner  (Wis.,  N.  Dak.  and  S.  Dak.)  331,   (Minn.)  353. 

revival  of  action  against  personal  representatives  of  deceased  de- 
fendant, 1780. 
revival  of  action  and  substitution  of  officer's  successor,  1786. 
sale  of  perishable  property,  in  attachment  (Wis.)  222. 
security  for  costs  (Iowa)  2287,  (Wis.)  2282. 
security  for  costs  when  plaintifE  or  sureties  become  nonresident 

after  action  broughjt,  2290. 
service  by  publication  (Iowa)  166. 

service;  corporation  (Wis.)  136;  incompetent  defendants,  133;  in- 
fant defendants,  132;  injunction,  397;  member  of  family,  134; 
municipal  corporation,  135. 

;  notice  of  sale,  on  mortgagor,  in  foreclosure  by  advertisement 

(Minn.)  2456. 
;  notice  of  sale,  on  party  in  possession,  in  foreclosure  by  ad- 
vertisement, 2458. 

;  original  notice  (Iowa)  138;  on  Sunday  (Iowa)  139. 

— 1 — ;  summons,  131;  without  state  (Wis.)  161. 
sheriff,  for  arrest  in  civil  action,  185. 

;  for  publication  of  summons   (Wis.)   149. 

set  aside  service  of  summons  and  judgment  because  of  insufficiency, 

2276. 
specific  denial  of  signature,  p.  952  n. 

stay  of  proceedings  until  another  action  is  determined,  2486. 
struck  jury  (Wis.)  1909. 
supplemental  answer,  1736. 
supporting,  on  motion  for  injunction,  389,  390. 
supporting,  for  publication  of  summons,  168. 
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AFFIDAVIT— cont. 

taking  testimony  of  witnesses  -within  state,  1857. 

taxation  of  stipulated  attorney's  fees  in  foreclosure  (Iowa)  2096. 

third  person;  claiming  property  in  replevin,  341. 

;  claiming  title  to  attached  property,  243. 

;  corroboration  of  plaintiff,  in  ne  exeat,  483. 

undertaking  by  plaintiff,  on  order  of  arrest  in  civil  action,  187. 

vacating  arrest  in  civil  action,  196. 

writ  of  habeas  corpus  ad  testificandum,  2397. 

writ  of  ne  exeat,  482. 
AFFIRMANCE  of  validity  of  marriage;  complaint  for,  1261. 
AGENT,  affidavit  for  attachment  by,  p.  161  n.   (Wis.)  208. 

allegation  of  fraud  accomplished  through,  865. 

claim  by,  against  estate  of  deceased  pereon,  40. 

complaint  against;  breach  of  instructions  as  to  sale,  900. 

complaint  against;  carelessly  selling  to  Insolvent,  898. 

;  money  collected,  644;  not  accounting,  903;  not  using  diligence 

to  sell,  897;  selling  for  worthless  paper,  899. 

embezzlement  by;  affidavit  for  arrest  in  civil  action,  190. 

endorsement  as;  defense,  bills  and  notes,  1454. 

negligence  in  giving  credit;  denial  of,  1563. 

negligence  in  sale;  special  denial  of,  1562. 

negligence  in  services;  denial  of,  1564. 

note  signed  by;  complaint  by  payee  against  maker,  575. 

of  corporation;  verification  by  (Iowa)  514. 

verification  by  (Iowa)  512,  (Nebr.)  517,  (N.  Dak.  and  S.  Dak.)  521, 
(Wis.)  500. 

;  in  action  on  written  instrument  (Iowa)  511. 

ALDERMAN,  to  admit  to  office;  alternative  writ  of  mandamus,  2421. 
ALIEN  against  citizen;    allegation  of  citizenship,  in  action  in  U.  S. 

court,  557. 
ALIEN  ENEMY;   defense  in  abatement,  1346. 
ALIENATING  AFFECTIONS  (see  Affections). 
ALIENATION;  allegation  for  injunction  of,  398. 
ALIMONY;  action  on  judgment  for,  798. 

final  division  of  property  instead  of,  in  judgment  for  divorce,  2214. 

temporary,  and  suit  money,  etc.;  affidavit  by  wife  as  plaintiff  for, 
2470. 

;  same,  wife  as  defendant,  2472;  order  granting,  2473;  order  to 

show  cause  for,  2471. 
ALLEY;  lis  pendens  on  application  for  laying  out,  widening,  vacating 

or  extending  (Wis)  129o. 
ALLOWANCE  of;  appeal  from  county  court  after  expiration  of  time; 
petition  for  (Wis.)  2461;  order  allowing,  2462. 

claims  against  estates  of  deceased  persons,  p.  816  n, 

redemption  by  plaintiff;  judgment  for,  2195. 

supplemental  complaint;  order  for,  1735. 

taxes  paid,  and  apportionment  of  redemption  moneys  between  sev- 
eral defendants,  in  judgment  allowing  plaintiff  to  redeem,  2196. 

writ  of  attachment  (Minn.)  239. 

writ  of  certiorari  in  aid  of  writ  of  error,  alleging  diminution  of  the 
record,  2415. 
ALTERATION  of  contract;  defense  by  surety,  1425. 

of  instrument;  defense,  bills  and  notes,  1456. 
ALTERNATIVE  .lUDGMENT  for  plaintiff  in  replevin  (Wis.)  350. 
ALTERNATIVE  WRIT  OF  MANDAMUS,  2420. 

demurrer  to  return  to  (Wis.)  2425. 

from  supreme  court  in  action  publici  juris;  information  for,  2434. 

;  leave  by  attorney  general,  2432;   order  granting  leave,  2433; 

petition  for  (Wis.)  2431;  writ,  2435. 
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ALTERNATIVE  WRIT  OF  MANDAMUS— cont. 

notice  of  motion  for  order  settling  questions  to  be  tried  by  jury 

(Wis.)  2428. 
notice  of  motion  to  quash,  2423;  order  for  issue  of,  2419;  relator's 
failure  to  plead;  notice  of  hearing,  2427;  return  to,  2424. 

;  relator's  answer  to  return,  2426. 

to  corporation  to  admit  alderman  to  office,  2421. 
ALTERNATIVE  WRIT  OF  PROHIBITION  to  inferior  court,  2437. 

;  return  to,  2438. 

AMENDED  affidavit  of  attachment  (Wis.)  213. 
complaint,  formal  parts,  494. 

complaint  in  creditor's  action  against  insolvent  bank  and  its  offi- 
cers, to  sequestrate  property  and  enforce  liabilities  of  stockhold- 
ers and  officers,  1223. 
pleading;  notice  of  motion  for  leave  to  serve,  1722. 
pleading,  notice  of,  copy  not  served,  1725. 
AMENDMENT;  articles  of  incorporation;  certificate  of  filing,  2563. 

;  certified  copy  of,  2562.  ^ 

;  same,  of  banking  corporation  (Wis.)   2564. 

bill  of  exceptions,  1997. 

complaint,  notice  of  motion  for;  to  add  defendant,  1728. 

;  to  correct  fictitious  name,  1729. 

;  to  strike  out  coplaintiffs  and  make  them  defendants,  1727. 

complaint  in  partition,  p.  679  n. 
formal  error  in  pleading;  order  giving  leave,  1726. 
judgment,  to  accord  with  findings  or  decision,  2491. 
mistake  in  judgment;  order  for,  2492. 
order,  without  prejudice  to  proceeding  already  had,  2491. 
pleading;  notice  of  motion  for  leave,  1723;  pleading:  order  allow- 
ing, 1724. 
replevin,  complaint  in;  order  allowing,  346. 
report  of  referee,  order  for,  1971. 
ANGUISH  (see  Mental  Anguish). 

ANIMALS,  killing  or  worrying,  by  vicious  dog,  complaint,  985. 
double  damages  (Wis.)  986. 
treble  damages  (Wis.)  987. 
ANNOYANCES,  constructive  eviction  by,  p.  981  n. 
ANNULMENT  of  corporation  for  violation  of  charter;  judgment  (Wis.) 

2212. 
ANNULMENT  of  marriage;  complaint  for;  fraud  by  husband,  1258. 
fraud  by  wife,  1259. 
lunacy,  1257. 
nonage,  1256. 
prior  marriage,  1260. 
ANOTHER  ACTION  pending;  defense  in  abatement,  1348. 

;  in  case  of  counter-claim,  1349. 

demurrer  to  complaint  (Wis.)  1305. 
ANSWER;    abatement;    alien   enemy,   1346;    another   action   pending, 
1348;  same,  in  case  of  counter-claim,  1349;  assignment  of  cause 
of  action,   1361;    exclusive  jurisdiction  by  United   States   court, 
1345;  Indian,  1347;  joint  interest  in  plaintiS  and  third  person, 
1358;  misnomer,  1351;  no  jurisdiction  of  subject  or  person,  1344; 
nonjoinder  of  coadministrator,   1355;    nonjoinder  of  coexecutor, 
1356;    nonjoinder   of   necessary   defendant,   1359;    nonjoinder   of 
other  owners,  in  action  relative  to  land,  1354;  nonjoinder  of  party 
to  contract,  1352;  same,  in  ease  of  indorsement,  1353;  nonjoinder 
of  tenant  in  common  as  to  part  of  goods,  1357;  partnership  with 
third  person,  1360. 
absence  of;  affidavit  for  extension  of  time,  1718. 
;  affidavit,  for  judgment  by  default  before  clerk,  2039. 
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ANSWER — cont. 

;  affidavit  of,  on  default  In  partition;  no  Infants  or  absentees, 

2106. 

;  same.  Infants  and  absent  defendants,  2107. 

accord  and  satisfaction,  1362. 

admitting  injury,  and  alleging  due  care  and  contributory  negli- 
gence, 1588. 

allegation  that  executor  renounced,  1377. 

allegation  of  partial  defense,  1334. 

arbitration  and  award,  1363. 

assault  and  battery;  denial  of  battery,  1610. 

;  justification  of  removal  from  railway  car  for  nonpayment  of 

fare,  1618;  plaintiff  the  aggressor,  1612,  1613;  possession  of  dwel- 
ling, 1615;  possession  of  inn,  1616;  preservation  of  peace,  1611, 
1614;  resistance  of  entry,  1617. 

award;  denial  of  parol  submission,  1486. 

;  denial  of  performance  by  plaintiff,  1489. 

■ ;  performance  by  defendant,  1488. 

bailment;  agreed  value  of  goods  lost,  1574;  contract  was  special, 
1571;  damage  by  plaintiff's  fault,  1572;  denial  of  bailment,  1565; 
delivery  of  goods,  denial  of,  1569;  denial  of  loss  of  goods,  1570; 
goods  lost  by  risk  for  which  defendant  not  liable,  1573;  held  as 
pledge,  1566. 

bankruptcy  of  plaintiff,  1430. 

bills  and  notes;  acceptance  for  accommodation,  1463. 

;  accommodation,  given  for,  and  misapplied,  1464. 

;  accommodation  indorsers,  alleging  extension  given  to  makers, 

1476. 

;  alteration  of  instrument,  1456. 

;  breach  of  special  agreement  as  to  presentment  and  notice, 

1482. 

-;  compounding  felony,  1485. 

;  counterclaim  for  breach  of  warranty,  1469. 

;  defendant  a  surety  and  plaintiff  holds  collateral  securities  ta 

which  defendant  asks  to  be  subrogated,  1477. 

;  denial  of  acceptance,  presentment  and  protest,  1478;  of  ex- 
cuse for  nonpresentment,  1481;  of  execution  or  acceptance,  1450; 
of  genuineness  of  signature,  1451;  of  indorsement,  1452;  of  no- 
tice, 1479;  of  ownership,' 1453;  of  presentment,  1480;  of  transfer 
to  plaintiff,  1472;  of  validity  of  transfer  by  moneyed  corporation, 
1475. 

• ;  failure  of  consideration,  1462. 

■ ;  fraudulent  representations   as   to   character  of   instrument, 

1484. 

;  goods  sold  but  not  delivered,  1465. 

;  goods  sold  by  deceit,  1467;  goods  sold  with  false  warranty, 

1468. 

;  indorsement- as  agent  only,  1454. 

;  induced  by  fraud,  1471. 

;  mistake  in  amount  of  note,  1455. 

;  payment  to  drawer  before  indorsement,  1483. 

;  purchase  of  diseased  sheep  and  that  they  injured  other  sheep, 

1470. 

■ ;  purchase  money,  given  for,  and  failure  to  convey,  1466. 

;  qualified  admission,  and  denial  of  title,  1473. 

;  usury  in  making  note,  1457,  1458. 

;  usury,  where  Interest  only  is  forfeited,  1460. 

;  usury,  where  tender  of  principal  is  necessary  and  interest 

only  Is  forfeited,  1459. 

;  want  of  consideration,  1461. 


INDEX.  ^-^  1645 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300, 
Vol,  I;  1300-2576,  Vol.  II.] 

ANSWER— cont 

;  wrongful  transfer  by  partner,  1474. 

6o»a  /Ide  purchaser  without  notice  of  incumbrances,  1692. 
bond  conditional,  and  that  defendant  has  paid  it,  1491. 
bond;  failure  of  consideration,  1492,  1493. 

breach  of  promise  of  marriage;  bad  character  of  plaintiff  at  tima 
of  promise,  1550. 

;  same,  after  promise,  1551. 

;  denisil  of  breach,  1549;    of  promise,  1547;    of  readiness  of 

plaintiff,  1548. 
carrier;  denial  that  defendant  was,  1567. 

;  denial  of  employment,  15G8. 

collision  in  highway,  alleging  plaintiff's  negligence,  1589. 
commencement  of;  defendant  appearing  in  person,  1329. 

;  defendant  sued  by  wrong  name,   1330;    husband   and  wifa 

jointly,  1333;  infant,  1331;  lunatic,  1332. 
composition  deed,  1423. 
compromise,  1422. 

conversion,  or  injuries  to  personal  property;   attorney's  lien  for 
services,  1599. 

;  defendant's  lien  on  goods  by  pledge,  1597;  lien  for  labor,  1598. 

;  denial  of  assignment  of  cause  of  action  for  conversion,  1600. 

< ;  denial  of  bailment,  1594;   of  conversion,  1595;   of  detention, 

1596;  of  plaintiff's  ownership,  1593. 

■ ;  goods   seized   under   attachment   and   plaintiff   a   fraudulent 

grantee,  1601. 

;  killing  dog  worrying  sheep,  1602. 

covenant;  accord  and  satisfaction,  1539. 

;  denial  of  breach,  1538. 

creditor's  action;  defendant  having  assets,  1676. 

. ;  denial  of  execution  in,  1674;  of  residence,  1675. 

;  denial  of  fraudulent  conveyance,  1678. 

;  denial  of  possession  of  assets  belonging  to  judgment  debtor, 

1677. 
deceit;   admission  of  representations  and  denial  of  their  falsity, 
1585. 

;  denial  of  representations  alleged,  1584;  of  sale  of  goods,  1583. 

delivery  in  escrow,  1381. 

demand  before  or  after  plaintiff's  tender,  1417. 

demurrer  to  defenses  in  (Iowa)   1319,  (Minn.)  1314,  (Nebr.)  1325. 

(N.  Dak.  and  S.  Dak.)  1323,  (Wis.)  1309. 
denial  of;  asgisnment,  1372;  award,  1487;  conditional  delivery, 
1380;  contract,  1378;  deed,  1379;  defendant  was  officer  or  stock- 
holder of  corporation,  1668;  errors  in  account  stated,  1679;  in- 
corporation of  plaintiff,  1374;  indebtedness,  1382;  same,  admit- 
ting part,  1383. 

knowledge  or  Information  sufficient  to  form  belief,  1339. 
same,  several  defendants  answering  together,  1341.     , 
ownership  or  control  of  place  or  instrument  of  injury,  1592. 
partnership,  1375. 
part,  and  tender  of  balance,  1421. 

promise  as  to  part  and  payment  and  tender  of  balance,  1411. 
representative  capacity,  1376. 
value  claimed,  and  payment  or  tender,  1412. 
divorce;  denial  of  adultery,  1671;  condonation,  1672;  counterclaim 

for  plaintiff's  adultery,  1673;  general  denial,  1670. 
discharge  in  bankruptcy,  1431. 
discharge;  property  taken  under  mortgage,  1414. 
discharge  Under  state  insolvency  law,  1432. 
discharge  (see  Payment). 
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disclaimer,  1693. 

dissolution  of  partnership;  overdrawing  done  by  plaintiff's  aseent, 
1695. 

;  term  not  expired,  1694. 

ejectment;  adverse  possession  avoiding  deed,  1661. 

;  adverse  possession  by  defendant  and  grantor  under  ten-year 

statute  (Wis.)  1662. 

;  same,  claiming  under  judgment,  1663. 

;  same,  part  only  occupied,  1664. 

;  adverse  possession  under  twenty-year  statute  (Wis.)  1665, 

;  counterclaim  for  improvements  (Wis.)  1666. 

;  equitable  counterclaim  for  specific  performance,  1659. 

;  land  sold  to  defendant  but  not  conveyed  in  deed,  1660. 

;  special  statute  of  limitations  by  original  owner  against  tax 

title  claimant  (Wis.)  1667. 

;  specific  denial  of  title,  1657. 

;  title  in  one,  another  in  possession,  1658. 

employment  contract;  abandonment  of  employment,  1544. 

;  denial  of  performance  by  plaintiff,  1540. 

;  discharge  for  incompetency,  1546;  for  misconduct,  1543. 

;  performance  by  defendant,  1541. 

;  plaintiff's  failure  preventing  defendant's  performance,  1542. 

;  termination  of  service  by  notice,  1545. 

estoppel,  1364. 

estoppel  by  former  judgment,  1365. 

;  pleading  foreign  judgment  in  detail,  1366. 

false  imprisonment  and  malicious  prosecution;  denial  that  defend- 
ant caused  arrest,  1619. 

;  denial  of  want  of  probable  cause,  1620. 

;  justification,  breach  of  peace,  1623;  civil  process,  1625;  crim- 
inal process,  1624;  order  of  arrest,  1626;  suspicion  of  felony,  1621, 
1622. 

formal  parts  of,  1327. 

;  several  defenses  and  counterclaim,  1328. 

fraternal  benefit  order;  failure  to  conform  to  constitution  or  by- 
laws, 1518. 

garnishment;  denial  of  liability  (Wis.)  297. 

;  direction  to  sheriff  to  take  (Iowa)  315. 

;  interpleader  (Wis.)  300.. 

;  liability  not  subject  to  garnishment  (Wis.)  299. 

;  notice  of  election  to  take  issue  on  (Wis.)  302. 

;  stating  facts  and  submitting  liability,  298. 

— —  general  denial,  1336. 

;  allegations  not  otherwise  answered,  1338. 

;  one  of  several  causes  of  action,  1337. 

;  part  of  pleading,  1340. 

goods  sold;  agreement  to  take  note  in  part  payment,  1443. 
counterclaim  for  breach  of  warranty,  1444'. 
counterclaim  of  set-off  against  the  plaintiff's  factor,  1446. 
credit  unexpired,  1441. 
denial  of  necessaries,  1440. 
denial  of  plaintiff's  title,  1442. 

part   payment,    deficiency   in   goods   exceeding  balance,   and 
counterclaim  for  the  excess,  1446. 

guaranty;   denial  of  performance  by  plaintiff,  1494. 

;  departure  from  guaranty,  1495. 

higher  security  by  bond,  1409. 

.higher  security  by -judgment,  1410. 
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•  insurance  policy;  building  unoccupied,  151G. 

;  cancellation  of  policy  before  loss,  1512. 

;  denial  of  certificate  of  notary,  1502;  of  interest,  1497;  of  loss 

from  risk,  1498;  of  making  proof  of  loss,  1501;  of  policy,  1496. 

;  existence   of   liens,    1505;    extrahtizardous    risk,    1506,   1507; 

fraudulent  account  of  loss,  1503;  limitation  of  time,  1511;  mate- 
rial false  statements  in  application,  1515;  misrepresentations, 
149d,  1500;  other  insurance  -without  consent,  1510;  sale  of  dam- 
aged goods  and  deficiency  paid,  1509;  transfer  without  consent, 
1504;  traveling  beyond  limited  territory,  1514;  unseaworthiness 
of  vessel,  1508;  violation  of  law,  death  during,  1513;  voluntary^ 
assignment  of  mortgage,  1517. 
Invalidity  of  award,  1490. 
invalidity  of  contract;  compounding  felony,  1400. 

;  coverture  of  defendant,  1384. 

;  duress  by  imprisonment,  1389;  by  threats,  1390. 

;  foreign  contract  void  by  law  of  place,  1397. 

;  fraud  in  procuring  contract,  1388;  infancy  of  defendant,  1386; 

Insanity  of  defendant,  1387. 

;  liquor  sold  without  license,  1401. 
I        ;  married  woman  signing  note  as  surety  for  husband,  1385. 

;  money  lost  at  play^  1399. 

;  statute  of  frauds,  agreement  in  consideration  of  marriage,. 
1394;  same,  agreement  not  to  be  performed  within  one  year,  1392; 
same,  leasing  or  sale  of  lands,  1391;  same,  sale  of  personal  prop- 
erty, 1395;   same,  special  promise  to  answer  for  default  of  an- 
other, 1393. 

;  Sunday  contract,  1403;  uUra  vires  of  corporation,  1396;  usury 
by  ante-dating  security,  1402;  wager,  1398. 
judgment;  denial  of  judgment,  1532. 

;  fraud  in  obtaining,  1537;  invalidity  for  failure  to  obtain  juris- 
diction, 1533,  1534;  payment,  1535;  subsequent  vacation,  1536. 
lease;  assignee's  assignment  to  third  person,  1522. 
— — ;  denial  by  assignee,  1521;  denial  of  execution,  1520;  of  hiring,. 
1519. 

;  dilapidation  by  which  premises  are  made  unfit  for  occupation, 

1531. 

;  eviction,  1524. 

;  eviction,  as  defense  to  one  instalment,  1525. 

;  landlord  accepted  assignee  as  tenant,  1527. 

;  destruction  or  serious  injury  to  premises  and  surrender  there- 
of, 1530. 

;  surety,  alleging  extension  of  time,  1528. 

;  surety,  neglect  of  collection  from  principal,  or  notice  of  non- 
payment, 1529. 

;  surrender  of  premises,  1526. 

;  tender  of  rent  upon  the  land,  1523. 

leave  to;  affidavit  for,  and  to  open  default  judgment,  2273. 
libel  and  slander;  denial,  justification  and  mitigation,.  1627. 

;  justification  and  denial  of  malice  in  charge  of  larceny,  1632. 

;  justification  and  mitigation,  1631. 

;  justification  of  charging  plaintiff  with  corruption  and  extoi^ 
tion  in  public  office,  1629. 

;  justification  of  charge  of  perjury,  1630. 

;  mitigation,  republication  of  news  from  other  papers,  1633. 

;  notice  that  matter  pleaded  in  justification  will  be  proved  In 

mitigation,  1628. 

;  privileged  communication,  1634,  1635;  business  inquiry,  1639;. 

clerk  to  employer,  1G36. 
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;  privileged  communication,  fair   report  of   public  official   pro- 
ceedings, 1637,  1638. 

;  privileged  communication,  petition  to  supervisors  to  revoke 

license  of  disorderly  house,  1640. 
inandamus,  alternative  writ  of;  relator's  answer  to  return  of,  2426. 
money  had  and  received;  accounting  and  payment,  1439. 

;  denial  of  loan,  1434^  of  receipt  of  money,  1436;  of  request  to 

pay  money  to  another,  1437. 

;  payment  by  sale  of  collateral,  1435;  usury,  1438. 

mortgage  foreclosure;    defendant  having  equity  of -redemption  in 
part  of  premises  and  entitled  to  have  residue  sold  first,  1686. 

■ ;  denial  of  having  assumed  mortgage,  1685;  of  mortgage,  1683. 

;  extension  of  time  of  payment,  1684. 

;  general  answer  of  infant  or  lunatic,  1689. 

;  nonjoinder  of  owner  of  equity  of  redemption,  1687. 

nature  and  purpose  of,  p.  905  n. 

negligence,  agents,  denial  of;  giving  credit,  1563. 

;  sale,  1562. 

;  services,  1564. 

negligence;  contract  relieving  defendant  from  liability  for,  as  de- 
fense, 1591. 

■ ;  denial  of,  but  admitting  injury,  1587;  denial  of,  and  of  Injury, 

1586. 

;  fellow  servant,  1590. 

notice  of  motion  for  extension  of  time  to,  1717. 
novation  by  substitution  of  new  creditor,  1415. 

;  in  case  of  promise  to  apply  indebtedness  upon  mortgage  by 

plaintiff,  1416. 
nuisance;   admission  of  conducting  business,  but  denial  that  It  Is 

a  nuisance,  1644. 
-^^;  denial  of  building  or  maintaining  dam,  1643;  denial  of  nui- 
sance, 1642;  denial  of  plaintiff's  title,  1641. 

;  license  to  maintain  coal  hole  in  sidewalk,  1646. 

;  prescriptive  right  to  use  water,  1645. 

officer  or  stockholder;  denial  of  recovery  of  judgment  against  cor- 
poration, 1669. 
order  to  appear  and  on  affidavit  for  general  discovery  after  execu- 
tion returned  unsatisfied,  2330.  > 
partition  suit;  pendency  of  partnership  cause  as  defense  In  abate- 
ment, 1350. 
payment  by  accepted  negotiable  draft  which  plaintiff  has  lost,  1406. 
payment  by  accepted  negotiable  draft  which  plaintiff  has  negoti- 
ated, 1407. 
payment  after  action,  1405;  before  action,  1404. 
payment  to  assignor  without  notice,  1373. 

payment  by  delivery  of  property,  1433 ;  payment  In  services,  1413. 
payment  of  part,  tender  of  balance,  1420. 
performance  of  conditions  precedent  under  statute,  1418. 
ratification  by  Infant  after  coming  of  age,  1688. 
release,  1370. 
replevin;  defendant  part  owner,  1604. 

;  general    denial,    1603;     justification    under    attachment,    by 

sheriff,  1608;  lien  for  services,  1607;  lien  for  storage  or  freight, 
1606;  property  distained,  doing  damage,  1609;  title  in  defendant 
or  in  stranger,  1605. 
rescission  of  contract,  1424. 
sales;  abandonment  of  contract  by  plaintiff,  1559. 
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ANSWER^-cont. 

;  breach  of  contract  as  to  delivery,  1552;  same  as  to  quality, 

1553;  breach  of  warranty,  1554;  denial  of  plaintiff's  performance, 

1557;  same,  sale  of  real  property,  1558;  goods  not  corresponding 

to  contract,  1555;  goods  not  corresponding  to  sample,  1556. 
services;  accounting  and  payment,  1447. 

;  counterclaim  against  carrier  for  negligence,  1448. 

;  work  not  finished   and   architect's   certificate  not  obtained, 

1449. 
set-off,  1427. 

set-off,  by  executor,  1428,  1429. 

sheriff's;   aildgatlon  of  fraudulent  assignment,  1581. 
— — ;  denial  of  plaintifTs  title,  1576;  of  taking,  1577. 
— I — ;  justification  under  attachment,  1580;  under  execution  against 

third  person,  1579;  under  writ  of  replevin,  1578. 

;  return  of  debtor  after  escape,  1582. 

specific  denial,  1342,  1371. 

specific  performance;  denial  of  payment  or  tender,  1680. 

;  denial  of  readiness  to  convey,  1681;  of  title,  1682. 

statute  of  limitations,  1367;  foreign,  1369;  in  tort  action,  1368. 
striking  out  as  in  part  frivolous  and  in  part  as  irrelevant;  order 

for  (Wis.)  1758. 
striking  out;  affidavit  as  to  falsity  of  answer,  1753;   corroborative 

affidavit,  1754;  notice  of  motion,  1752;  order  for,  1755. 
surety;  alleging  alteration  of  contract,  1425. 
summons  against  defendant  attempted  to  be  served  by  publication 

but  of  whom  jurisdiction  was  not  obtained;   answer  to   (Wis.) 

2268. 
suspension  of  remedy  by  note  or  draft  not  due,  1408. 
tender  of  payment,  1419. 

traverse  of  genersd  allegation  of  performance,  1426. 
trespass;  denial  of  title  and  possession,  1647;  same,  as  to  part,  1648; 

denial  of  trespass  and  taking,  1649. 
• ;  justification,  defective  fence,  1652;  impassable  highway,  1656; 

rebuilding  fence,  1653;  retaking  property,  1655;  search  warrant, 

1654. 

;  license,  1650;  prescriptive  right,  1651. 

trustee;  declination  to  act,  1690. 

;  same,  with  denial  of  having  acted,  1691. 

;  denial  of  trust,  1575. 

upon  information  and  belief,  1335. 

warranty;  denial  of  breach,  1561;  denial  of  warranty,  1560. 

(See  STIPPI.EMENTAIi  Ajstsweb.) 
ANSWERS  to  interrogatories,  in  contempt  proceedings,  after  attach- 
ment (Wis.  and  N.  Dak.)  2019. 
APARTMENT  HOUSE,  falsely  representing  wall  In,  to  be  fireproof; 

complaint  by  tenant  against  landlord,  862. 
APPEAli,  bond  or  undertaking;  complaint  on,  739. 

bond;  complaint  by  surety  on,  for  money  paid,  641. 

bond  (see  Undeetaking)  . 

condemnation  proceedings;  from  assessment  of  damages  for  land 
taken  for  railway  purposes   (Iowa)   2537. 

;  from  award  of  commissioners;  notice  of  (Minn.)  2531,  (Wis.) 

2516. 

;  same,  judgment  on  (Minn.)  2532,  (Wis.)  2517. 

equity;  supersedeas  bond  (Nebr.)  2377. 

from  county  court  after  expiration  of  time;  petition  for  allowance 
of  (Wis.)  2461;  order  allowing,  2462;  judgment  on  (Wis.)  2221. 

from  intermediate  order;  order  fixing  terms  and  conditions  of  un- 
dertaking, 2367. 


1648  INDEX. 

[References  are  to  Forms  unless  otherwise  indicated.     Forms  1-1300,. 
Vol,  I;  1300-2576,  Vol.  II.] 

APPEAL — cont. 

from  justice  court;  affidavit  for  change  of  venue  (Wis.)  1811. 

;  judgment  of  dismissal  for  failure  to  bring  to  trial   (Wis.> 

2037,  2217. 

;  after  trial  de  novo;  judgment  on  (Wis.)  2219. 

supersedeas  bond  on  (Iowa)  2373. 

to  supreme  court,  notice  of;  from  order  or  part  thereof,  2359. 

;  from  part  of  judgment,  2358;  from  whole  judgment,  2357. 

undertaking  on;  costs  and  damages,  2360. 

;  forclosure  judgment,  23G4. 

;  judgment  abating  nuisance,  2365. 

;  order    vacating    writ    of    attachment    or    injunction    (Wis., 

N.  Dak.  and  S.  Dak.)  2368. 

;  special  case  (Wis.)  2366. 

;  to  stay  execution  on  m.oney  judgment,  2361. 

;  when   judgment   directs   delivery  of  documents  or  personal 

property,  2362. 

;  when  judgment  directs  sale  or  delivery  of  real  property,  2363. 

APPEARANCE  and  answer  on  affidavit  for  general  discovery  after  ex- 
execution  returned  unsatisfied;  order  for,  2330. 

of  defendant  in  person;   commencement  of  answer,  1329. 

of  defendants;  notice  to  be  given  to,  of  application  for  judgment 
in  partition,  2108. 

of  judgment  debtor,  failure  of;  attachment  for  contempt,  in  sup- 
plementary proceedings,  2346. 

(See  Special  Appbaeance;  Geneeal  Appbaeance.) 
APPOETIONMENT  of  redemption  moneys  between  several  defendants 
and  allowance  of  taxes  paid,  in  judgment  allowing  plalntifC  to 
redeem,  2196. 
APPRAISAL  of  personal  property  attached  (Wis.)  218. 

personal  property,  on  execution  (Iowa)  2320. 

real  property,  on  execution   (Nebr.)   2321. 

replevin  (Iowa)  365,  (Nebr.)  371. 

stock  killed   or   injured   by   railroad;    notice   of   application   for 
(S.  Dak.)  51. 
APPRAISERS,  In  condemnation  proceedings;    direction  to   sherlfE  to 
summons  (Nebr.)  2549. 

;  oath  of  (Nebr.)  2550. 

;  order  appointing,   on  petition   by  railway   company  to  con- 
demn lands  for  right  of  way  (Nebr.)  2548. 

;  report  of  (Nebr.)  2552. 

personal  property  attached;  oath  of  (Wis.)  219. 

personal  property;  notice  to  appoint,  on  execution  (Iowa)   2319. 

replevin;  notice  to  defendant  to  choose  (Iowa)  364. 

stock  killed  or  crippled;  appointment  (S.  Dak.)  52. 

;  oath  (S.  Dak.)  53. 

;  report  (S.  Dak.)  54. 

APPRAISEMENT  and  inventory  of  attached  property  (Nebr.)  291. 
APPRENTICE;    complaint  by  master  against  father,   on  contract  of 
employment,  816. 
complaint  by,  against  master,  on  contract  of  employment,  815. 
ARBITRATION;     agreement    for;     acknowledgment    and     witnesses, 
p.  34  n. 

;  appointment  of  third  arbitrator,  59. 

;  appointment  of  umpire,  p.  35  n.,  p.  36  n.,  60. 

;  revocation  of,  64,  p.  38  n. 

;  statutory  (Minn.)  58. 

;  submitting  all  demands,  at  common  law,  55;    all   demands, 

statutory,  56;  single  demand,  statutory,  57. 
award,  65. 
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ARBITRATION— cont 

;  aclmowledgment  and  certificate,  p.  38  n. 

;  action  on  common-law  agreement;  complaint,  702. 

;  allegation  in  complaint,  of  enlargement  of  time,  704. 

;  attestation  of,  p.  38  n. 

;  umpire's,  complaint  on,  703. 

bond,  complaint  on,  for  refusal  to  comply  with  award,  72i 

notice  of  meeting  of  arbitrators,  63. 

oath  of  arbitrators,  62,  p.  37  n. 

pleading;  as  defense,  1363. 

statutory;  proceedings  in,  p.  365  n. 

stipulation  extending  time,  61. 
(See  AwAED.) 
AREA  of  a  tract  of  land;  complaint  for  fraudulently  misrepresenting, 

856. 
ARREST;     affidavit    for;     allegations    upon    information    and    belief, 

civil  action,  p.  108  n. 
p.  109  n. 

' ;  accompanying  affidavit  of  sheriff,  185. 

;  affidavit,   in  conversion,   179;    debt  fraudulently  contracted, 

181;  defendant  a  nonresident  and  about  to  remove  from  state, 
183;  disposal  of  property  with  intent  to  defraud  creditors,  182; 
embezzlement,  180;  injury  to  person,  177. 

• ;  affidavit,. on  motion  to  vacate,  196. 

;  affidavit,  recovery  of  property  by  false  pretenses,  178. 

;  affidavit,  replevin;  property  concealed,  184. 

;  clerk's  certificate  of  deposit  in  lieu  of  bail,  195. 

• ;  justification  by  bail,  191. 

;  notice  of  exception  to  bail,  190.  , 

;  notice  of  motion  to  vacate  arrest  or  reduce  bail,  197. 

1 ;  order  of  arrest,  188;  order  reducing  ball,  199;  order  vacating 

arrest,  198. 

;  plaintiff's  affidavit  to  undertaking,  187. 

;  sheriff's  certificate  of  deposit  in  lieu  of  bail,  194. 

;  sheriff's  return,  193. 

;  undertaking  to  obtain  discharge  of  defendant,  189. 

;  undertaking  to  obtain  discharge  in  replevin,  192. 

;  undertaking  for  order  of  arrest,  186. 

contemner,  in  criminal  proceedings  for  contempt;  attachment  for^ 
2005. 

;  warrant  (Minn.)  2014. 

denial  that  defendant  caused;  defense  in  action  for  false  Imprison- 
ment and  malicious  prosecution/  1619. 

failure  to,  on  execution  against  the  body;  complaint  against  sheriff^ 
935. 

Judgment  debtor;  affidavit  for,  2333. 

;  warrant  for,  2334. 

malicious,  in  civil  action;  complaint  for,  952,  953. 

officer's  justification  of,  as  defense  in  action  for  false  Imprison- 
ment and  malicious  prosecution;  breach  of  the  peace;  1623. 

;  civil  process,  1625;   criminal  process,  1624;   order  of  arrest, 

1626;  suspicion  of  felony,  1622,  1621. 

order  of;  complaint  against  sheriff  for  escape  from  custody,  940. 

order  of,  void  for  want  of  jurisdiction;    complaint  for  false  im- 
prisonment, 958. 

quo  warranto  in  supreme  court  (Wis.)  2445. 
ARCHITECT,  certificate  of  not  obtained  and  work  not  finished;   de- 
fense, in  action  for  services,  1449. 
complaint  by,  for  services,  674. 

104 
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AKTICLES  OF  INCORPORATION;  certificate  of  filing,  by  secretary  of 
state,  2556. 

certificate  of  filing,  by  register  of  deeds,  2557. 

certificate  by  secretary  of  state,  of  filing  amendments  to,  2563. 

certified  copy  of  amendment,  to  be  filed  with  secretary  of  state,  2562. 
ARTICLES  OP  ORGANIZATION;   banlting  corporation;   certificate  of 
filing,  by  banking  commissioner,  2559. 

;  certificate  of  filing,  by  register  of  deeds,  2560. 

;  certified  copy  of  amendment  to,  2564. 

business  corporation;  original  copy,  2553. 

;  statement  of  corporate  purposes,  2554. 

;  verification,  for  filing  with  register  of  deeds  or  secretary  of 

state,  2555. 

state  bank,  2558. 
ASSAULT  AND  BATTERY;  complaint  for,  942. 

;  claiming  special  damages,  943. 

;  forcible  ejection  from  railroad  train,  949;  from  street  car,  948. 

;  with  accompanying  false  imprisonment,  944,  945,  946. 

defense;  defense  of  possession  of  dwelling,  1615;  of  Inn,  1616. 

;  justification  of  removal  from   railroad  car  for  nonpayment 

of  fare,  1618;  preservation  of  .the  peace,  1611,  1614;  resistance  of 
entry,  1617. 

;  specific  denial  of  battery,  1610. 

;  son  assault  demesne,  1612,  1613. 

ASSAULT  on  servant  or  child,  complaint  for,  947. 

ASSESSMENT;    amount  of  recovery  on  judgment  by  default  before 
clerk;  notice  of,  2038. 

damages;  by  appraisers  in  condemnation  proceedings;  notice  to 
landowner   (Nebr.)   2551. 

damages;  by  jury,  or  by  reference;  order  for,  for  judgment  by  de- 
fault, 2048. 

damages  for  lands  taken  in  condemnation  proceedings  for  railway 
purposes;   application,  2533. 

;  notice  of  application,  2535;  notice  of  appeal  from,  2537;  order 

appointing  commissioners,  2534;  report  of  commissioners,  2536. 

damages  for  stock  killed  or  crippled;  appointment  of  appraisers 
(S.  Dak.)  52. 

value  of  Improvements  and  taxes  paid  by  defendant.  In  ejectment;, 
motion  for  after  plaintiff's  recovery  (Wis.)  2135. 
ASSESSMENT  or  tax;  complaint  by  owner,  in  equity,  to  set  aside  as 

illegal,  1183. 
ASSIGNEE  accepted  as  tenant;  defense,  on  lease,  1527. 

action  by  on  behalf  of  creditors,  to  seize  property  fraudulently  con- 
veyed (Iowa)  p.  699  n. 

after  conversion;  action  by  for  conversion,  869. 

after  conversion  of  bond;  action  by,  873. 

complaint  by,  against  maker  of  negotiable  unindorsed  note,  605. 

complaint  by,  against  mortgagor,  mortgagee  who  guaranteed  pay- 
ment, and  subsequent  purchaser  who  assumed  the  mortgage;  In 
foreclosure,  1118. 

denial  by;  defense,  action  on  lease,  1521. 

for  benefit  of  creditors;  complaint,  532. 

;  substituted  assignee,  533. 

foreign  oflicial,  complaint  by,  535. 

in  bankruptcy;  complaint  to  recover  unlawful  preference  or  Its 
value,  1203. 

In  trust  for  wife;  complaint  on  life  policy,  767. 

judgment  creditor,  and  pretended  creditor  named  in  the  assign- 
ment; complaint  against,  to  set  aside  general  assignment  for 
fraud  extrinsic  to  the  Instrument,  1190. 
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ASSIGNEE— cont. 

of  cargo;  complaiijt  by  shipowner  against,  for  freight,  755. 

of  claim;  allegation  of  representative  capacity,  527. 

;  alleging  assignment  in  writing,  529. 

;  alleging  defendant's  consent  to  assignment,  528. 

of  devisee  of  reversion  and  rent;  complaint  by  against  assignee  of 

.   part  of  the  premises,  784. 

of  equity  of  redemption  may  redeem,  p.  650  n. 

of  judgment;  complaint  on  judgment,  795. 

of  judgment;  complaint  by,  against  judgment  debtor  and  his  mort- 
gagee of  personal  property  and  an  assignee  under  a  fraudulent 
agreement  to  transfer  debtor's  property,  including  the  mortgaged 
property,  1194. 

of  lease;  complaint  by  lessor  against,  779. 

of  part  of  premises;  complaint  by  assignee  of  devisee  of  reversion 
and  rent  against,  784. 

of  rent;  complaint  by  against  lessee,  782. 

of  plaintiff's  title,  or  receiver;  petition  to  continue  action  in  hia 
own  name,  1766. 

recovery  of  price  of  stock,  fixtures  and  good  will  of  business,  to  be 
paid  in  instalments;  complaint  for,  662. 

special  contract  of  service  fulfilled  by;  complaint  on,  687. 

under  fraudulent  agreement  to  transfer  debtor's  property,  including 
mortgaged  property;  complaint  by  assignee  of  judgment  against, 
and  against  mortgagee  of  personal  property  and  judgment  debtor, 
1194. 

under  state  insolvent  law;  allegation  of  representative  capacity  in 
complaint  by,  534. 
ASSIGNOR;  goods  wrongfully  taken  from;  complaint  by  present  owner 

to  recover,,  884. 
ASSIGNOR;  payment  to,  without  notice  of  assignment;  allegation  of, 

in  answer,  1373. 
ASSIGNMENT;    allegation  of,  in -action  in  U.  S.  court  on  ground  of 
different  citizenship,  529. 

by  debtor  to  receiver,  2466. 

defendant's  consent,  allegation  of,  in  action  by  assignee  of  claim, 
528. 

denial  of,  in  answer,  1372. 

fraudulent;  defense  by  sheriff,  1581. 

for  benefit  of  creditors,  frauduleiit;  complaint  by  creditor  against 
corporation  and  its  officers,  to  set  aside,  enforce  stock  subscrip- 
tion, and  sequestrate  assets,  1220. 

for  benefit  of  creditors,  of  note  given  for  assets  of  transferred  by 
debtor;  complaint  against  debtor  seeking  to  set  aside  transaction 
as  fraudulent,  and  for  a  receiver,  1192. 

general  assignment;  complaint  against  judgment  debtor,  assignee 
and  pretended  creditor  named  in  the  assignment,  to  set  aside  for 
fraud  extrinsic  to  the  instrument,  1190. 

In  writing;  allegation  of,  in  action  by  assignee  of  claim,  529. 

made  subsequent  to  original  complaint  in  creditors'  action  wherein 
It  was  alleged  that  defendants  intended  to  assign  with  preferences 
in  violation  of  an  agreement  with  plaintiffs,  and  prayed  an  in- 
junction; supplemental  complaint  seekihg  to  set  aside  assign- 
ment, 1705. 

of  cause  of  action  for  conversion ;  denial  of  in  action  for  conversion 
or  Injury  to  personal  property,  1600. 

of  cause  of  action  as  defense,  in  abatemeht,  1361. 
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ASSIGNMENT— cont. 

of  claim  arising  out  of  contract,  p.  20  n.;  of  claim  arising  out  of 

tort,  p.  29  n.;  of  claim  for  breach  of  covenant,  37;  of  claim  for 

conversion,  37;  of  claim  for  false  return,  37;  of  claim  for  fraud 

affecting  personal   property,   37;    of  claim  for  mechanic's  lien 

(Wis.)  376. 

;  notice  of,  377. 

of  claim  for  personal  injury,  37. 
of  contract,  36. 

;  seal,  p.  20  n. 

of  mechanic's  lien;  allegation  of  in  foreclosure  of  lien  (Wis.)  1152. 
of  part  of  fund  to  become  due,  equitable;  allegation  of  in  complaint, 

531. 
of  partnership  assets  to  receiver,  462. 

of  patent;  complaint  on  promise  to  pay  share  of  net  profits,  712. 
of  profits  of  joint  enterprise,  claim  for,  37. 
of  unliquidated  claim,  37. 
sale  and  voluntary  assignment;  judgment  avoiding,  and  directing 

transfer  to  receiver,  2185. 

;  judgment  avoiding  and  directing  sale  by  sheriff,  2186. 

to  third  person  by  assignee;  defense  in  action  on  lease,  1522. 
void,  on  Its  face;  complaint  to  set  aside,  1191. 
ASSOCIATION  unincorporated;  allegation  of  representative  capacity  of 

officer  (N.  Y.)  538. 
ASSOCIATION  (see  Joint  Stock  Association). 
ATTACHED;   perishable  property;    aflldavlt  for  order  of  sale   (Wis.)- 

222. 

;  order  of  sale  (Wis.)  223. 

personal  property;  inventory  and  appraisal  (Wis.)  218. 

;  oath  of  appraisers  (Wis.)  219. 

property;  defendant's  bond  for  delivery  of  (Iowa)  263. 

;  inventory  and  appraisement  (Nebr.)  291. 

;  notice  of  ownership  by  third  person  (Iowa)  260. 

;  notice  of  second  levy  (Wis.)  221. 

;  receipt  of  receiptor  (Wis.)  224. 

;  third  person  claiming  title;  affidavit  of  refusal  of  third  per- 
son to  furnish  certificate  (Minn.)  249. 
;  third  person  claiming  title;  affidavit  of  third  person  (Minn.) 

243. 
;  third  person  claiming  title;   certificate  by  officer  of  corpora- 
tion as  to  shares  of  stock  claimed  (Minn.)  248. 
;  third  person  claiming  title;  certificate  of  third  person  (Minn.) 

247. 
•   ;  third  person  claiming  title;   claim  of  ownership   (S.  Dak.) 

277. 
;  third  person  claiming  title;   indemnifying  bond  by  plaintiff 

to  sheriff  (Minn.)   244. 
;  third   person   claiming   title;    indemnifying   undertaking  by 

plaintiff  after  adverse  verdict  (S.  Dak.)  282. 
;  third    person    claiming   title;    notice    to    plaintiff,    of   claim 

(S.  Dak.)   278. 
• ;  third  person  claiming  title;  oath  to  jurors  on  trial  of  claim 

(S.  Dak.)  279. 

;  third  person  claiming  title;  oath  to  witness  on  trial  of  claim 

(S.  Dak.)  280. 
;  third  person  claiming  title;   order  for  examination  of  third. 

person  refusing  to  furnish  certificate  (Minn.)  250. 
;  third  person  claiming  title;  petition  for  Intervention   (Wis.) 

237. 
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ATTACHED— cont. 

;  third  person  claiming  title;   sheriff's  demand  on  third  per- 
son for  certificate   (Minn.)    245. 

•    ;  third  person  claiming  title;  sheriff's  demand  on  third  person 

for  certificate  where  shares  of  stock  are  attached  (Minn.)  246. 

;  third  person  claiming  title;    verdict  of  jury  upon  trial  of 

claim  (S.  Dak.)  281. 
real  property;  execution  directing  sale  of  (Minn,  and  Wis.)  2303. 
ATTACHING  CREDITOR  against  fraudulent  grantee,  in  aid  of  writ  of 

attachment;  complaint  to  set  aside  deed  of  real  estate,  1197. 
ATTACHMENT;  affidavit  against  garnishee  in  aid  of  (Nebr.)  323. 

affidavit;   against  joint  debtor  refusing  to  apply  property  charged 

to  the  payment  of  judgment;  order  to  show  cause  on,  2271. 
— 1 — ;  same,  attachment,  2272. 

affidavit  for   (Minn.)   238,   (Nebr.)   286,   (N.  Dak.)    265,   (S.  Dak.) 
274,  (Wis.)  207. 

;  against  defaulting  municipal  officer  (Wis.)  209. 

;  by  agent,  p.  101  n. 

;  by  attorney  or  agent  (Wis.)   208. 

;  contents  of,  p.  125  n. 

;  in  tort  action  (Wis.)   211. 

;  on  debt  due  the  state  (Iowa)  255. 

;  on  debt  not  due  (Nebr.)  287,  (Wis.)  210. 

■ ;  on  specific  property  (Iowa)  256. 

affidavit  of  refusal  of  third  person  to  furnish  certificate  as  to  eharea 

of  stock  claimed  (Minn.)  249. 
affidavit  of  third  person  claiming  title  (Minn.)  243. 
allowance  of  writ  (Minn.)   239. 
amended  affidavit  of  (Wis.)  213. 
bond  (Minn.)   240. 

bond  by  defendant  for  release  of  (Minn.)  251. 
bond;  counterclaim  by  defendant  on  (Iowa)  264. 
bond  or  undertaking,  complaint  on,  740. 
certificate  by  officer  of  corporation  as  to  shares  of  stock  claimed  bj 

third  person   (Minn).  248. 
certificate  of  third  person  claiming  title  (Minn.)  247. 
defendant's  delivery  bond   (Iowa)   263. 
discharge  of,  by  plaintiff  (Minn.)  252. 
discharge  of,  complaint  on  undertaking  for,  742. 
discharge  of,  defendant's  bond  to  perform  judgment  (Iowa)  262. 
finding  for  defendant  on  traverse   (Wis.)   232. 

for  arrest  of  contemner,  in  criminal  proceedings  for  contempt,  2005. 
for  contempt,  in  supplementary  proceedings,  judgment  debtor  fall- 
ing to  appear  as  ordered,  2346. 
for  disobedience  to  writ  of  habeas  corpus,  2395. 
for  witness  disobeying  subpcena,  in  contempt  proceedings   (Wis.) 

2015. 
garnishment  a  form  of  in  Iowa,  p.  187  n. 
garnishment  ancillary  to  in  Nebraska,  p.  191  n. 
goods  seized  under,  and  plaintiff  a  fraudulent  grantee;  defense  In 

action  for  conversion  or  injury  to  personal  property,  1601. 
grantee,  fraudulent;  complaint  by  attaching  creditor  against,  in  aid 

of  attachment,  to  set  aside  deed  of  real  estate,  1197. 
Indemnifying  bond  by  plaintiff  to  sheriff  (Wis.)  216. 

;  where  third  person  claims  title  (Minn.)  244. 

Issued  and  death  of  defendant  before  publication  of  summons  com- 
pleted; affidavit  of,  1782. 
justification  under,  as  defense  by  sheriff,  1580. 
justification  under,  as  defense  by  sheriff  in  replevin  action,  1608. 
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A.TTACHMENT— cont. 

notice  to  garnishee  (Nebr.)  325. 

of  partnership  property;  aflBdavit  lor  discharge  of  (S.  Dak.)  284. 

;  undertaking  for  discharge  of  (S.  Dak.)  285. 

of  personal  property;  return  of  sherifE  (Wis.)  217. 

of  real  estate  or  bulky  personal  property;  notice  to  be  recorded  In 
office  of  register  of  deeds  (N.  Dak.)  270. 

;  notice  to  be  served  on  person  in  possession  (N.  Dak.)  271- 

of  real  property;  lis  pendens  (S.  Dak.)  129. 

;  sheriff's  return  of  levy  (Wis.)  220. 

on  claim  not  due;  order  granting  (Nebr.)  288. 

on  demand  to  become  due;  allegation  of  complaint,  212. 

order  awarding  issues  on  petition  of  Intervening  creditor  to  set 
aside  (Wis.)  236. 

order  for  examination  of  third  person  refusing  certificate  of  shares 
of  stock  claimed  (Minn.)  250. 

order  of  (Nebr.)  290. 

order  to  show  cause  on  affidavit  for  motion  for,  in  civil  contempt 
proceedings  (Minn,  and  Wis.)  2011. 

;  for  violation  of  injunctional  order,  2012. 

;  witness  not  obeying  subpoena,  2013. 

petition  for  intervention  on  by  third  person  whose  property  la  at- 
tached (Wis.)  237. 

petition  for  writ  (Iowa)  253;  on  debt  not  due  (Iowa)  254. 

petition  of  intervening  creditor  to  set  aside  (Wis.)  233. 

;  order  awarding  issues,  236;  order  of  hearing,  234;  order;  va- 
cating attachment,  235. 

plaintiff's  bond  (Iowa)  257. 

plaintiff's   indemnifying  undertaking,   third  person  claiming  titl© 
(N.  Dak.)   272. 

plaintiff's  indemnity  bond  (Iowa)  261. 

plaintiff's  undertaking  (N.  Dak.)  266. 

sheriff's   demand   on   third   person   for   certificate   claiming   title 
(Minn.)  245. 

sheriff's  demand  on  third  person  for  certificate  where  shares  of 
stock  are  attached  (Minn.)  246.     , 

she?-iffi's  return  and  certificate  (Minn.)  242. 

to  enforce  log  lien;  affidavit  for  (Wis.)  2478. 

traverse  of  (Wis.)   231. 

trial  of  traverse  of  (Wis.)  p.  387  n. 

undertaking  by  defendant  for  discharge  of  (S.  Dak.)  283. 

undertaking;  complaint  on  (Wis.)  741. 

undertaking  for   (S.  Dak.)   275. 

;  plaintiff's  signature  not  necessary,  p.  162  n. 

undertaking  for  release  of  partnership  property  (N.  Dak.)  273. 

undertaking  for  writ  (Nebr.)  289,  (Wis.)  214. 

vacating;  defendant's  undertaking  (Wis.)   228. 

warrant  of  (N.  Dak.)   267. 

warrant;  complaint  for  maliciously  suing  out,  954. 

writ  of  (Iowa)  258,  (Minn.)  241,  (S.  Dak.)  276,  (Wis.)  215. 

writ  of;  sheriff's  return  on  (Iowa)  259. 

writ  of;   indorsement  of  plaintiff's  direction  to  sheriff  to  take  an- 
swer of  garnishee  (Iowa)   315. 

writ  of;    undertaking  on  appeal  from  order  vacating    (N.  Dak., 
S.  Dak.  and  Wis.)  2368. 

;  order  continuing  attachment    (N.   Dak.,  S.   Dak.  and  Wis.) 

2369. 

writ  of,  to  enforce  log  lien,  2479. 
ATTENDANCE  of  witnesses;  affidavit  of,  to  be  attached  to  bill  of  costs 
(Wis.)   2293. 
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ATTORNEY,  affidavit  of,  in  foreclpsure  by  advertisement,  2460a. 

as  guardian  ad  litem,;  for  infant  defendant,  p.  65  n. 

' ;  for  nonresident  infant,  p.  69  n. 

authority,  38.- 

claim  by,  against  estate  of  deceased  person,  40. 

complaint  against;  for  negligent  prosecution  of  action,  821. 

;  for  negligent  defense,  822. 

;  for  negligence  in  examining  title,  823. 

demand  by,  with  notice  of  retainer,  for  change  of  venue;  because 
action  not  brought  in  county  where  defendant  resides,  1803. 

;  for  other  cause  than  residence,  1804. 

fee  stipulated;  affidavit  for  taxation  of,  in  mortgage  foreclosure 
(Iowa)  2096. 

general  appearance  by,  202. 

;  with  demand  of  copy  of  complaint,  203. 

;  with  waiver  of  notice  of  subsequent  proceedings,  204. 

knowing  the  facts  in  action  on  written  instrument;  verification  by 
(Wis.)  499. 

lien  for  services;  defense  in  action  for  conversion  or  injury  to  per- 
sonal property,  1599. 

or  agent;  affidavit  by  for  attachment  (Wis.)  208. 

proof  of  authority,  p.  21  n. 

requiring  to  receive  pleading;  notice  of  njotion,  1745. 

;  order  thereon,  1746. 

services  and  disbui-sements;  complaint  for,  684. 

services;  statement  for  confession  of  judgment,  by  defendant  in 
person,  2251. 

slander  of;  complaint  for,  963. 

verification  by  (Iowa)  512,  (Minn.)  507,  (Nebr.)  517,  (N.  Dak. 
and  S.  Dak.)  521. 

;  attorney  personally  knowing  facts,  499. 

;  in  action  on  written  instrument  (Iowa)  511. 

;  in  action  on  written  instrument  in  his  possession  (Wis.)  498. 

ATTORNEY  IN  FACT;    acknowledgment  by    (Iowa)    21,    (Minn,   and 

Mo.)  25,  (N.  Dak.  and  S.  Dak.)  30,  (Wis.)  16. 
ATTORNEY  GENERAL;  action  by  state  on  information  of  (Wis.)  566. 

action  by,  for  state,  on  relation  of  private  person  (Wis.j  567. 

action  by,  to  forfeit  franchises  of  street  railway  company  and  va- 
cate charter  because  of  failure  to  perform  its  duties,  1^72. 

action  of  quo  warranto  brought  on  information  of;  judgment  of 
ouster  of  individuals  from  exercise  of  usurped  corporate  powers 
(Wis.)  2209. 

application  by,  for  leave  to  file  information  In  quo  warranto  in 
supreme  court,  2440. 

application  to,  to  commence  quo  warranto  action,  and  his  refusal; 
allegation  of,  1274. 

Information  by,  in  quo  warranto  in  supreme  court,  244. 

leave  to  be  indorsed  on  petition  for  alternative  writ  of  mandamus 
in  supreme  court,  in  action  piiblici  juris,  2432. 

petition  by,  for  leave  to  sue  to  vacate  corporate  charter,  91. 

request  to,  to  bring  suit,  92. 

sequestration  action  by,  against  insolvent  banking  or  insurance 
corporation,  p.  741  n. 

or  state's  attorney;  complaint  to  vacate  corporate  charter  for  vio- 
lation of  law,  1273. 
AUCTION,  purchaser  at;   action  against  for  deficiency  on  resale,  on 
breach  of  contract  of  purchase  of  real  estate,  894. 

seller  against  buyer;  action  on  contract  of  sale  after  resale  by  auo- 
Uon,  843. 
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AUCTIONEER;  complaint  against;  for  not  accounting,  903;  for  selling 
below  seller's  limit,  901;  for  selling  on  credit,  902;  for  services, 
677. 
AUCTIONEER  or  officer;  affidavit  by,  of  fact  of  sale,  in  foreclosure  by 

advertisement;  2452. 
AUTHENTICATION;  of  acknowledgment,  by  justice  of  the  peace  (III.) 
p.  17  n.,  (N.  Dak.  and  S.  Dak.)  31. 
of  acknowledgment,  without  state  (111.)  p.  17  n.,  (Iowa)  23,  (Minn.) 

27,  (Nebr.)  32,  p.  17  n.,  (Wis.)  19. 
of  officer  taking  deposition   (Iowa)   1879. 
without  state  (Iowa)  p.  12  n.,  (Minn.)  p.  14  n.,  p.  8  n.,  12. 
AUTHORITY  of  attorney,  38. 
attorney;  proof  of,  p.  21  n. 
foreign  administrator  to  bring  action,  p.  298  n. 
law,    franchise    granted    without;    complaint    by   property   owner 
against  railway  company,  challenging  its  right  to  exercise,  1270. 
-AWARD  of  arbitrators,  65.  , 

acknowledgment  and  certificate,  p.  38  n. 
allegation  of  enlargement  of  time,  704. 
allegation  of  performance,  in  answer,  p.  916  n. 
attestation,  p.  38  n. 

■common-law  agreement;   action  on,  702. 
defense  on;  denial  of  award,  1487. 

;  denial  of  performance  by  plaintiff,  1489. 

;  denial  of  parol  submission,  1486. 

;  performance  by  defendant,  1488. 

in  statutory  arbitration;  proceedings  on,  p.  365  n. 
invalidity  of,  as  defense,  1490. 
judgment  on,  72. 

notice  of  motion  to  confirm,  66;  to  modify,  68;  to  vacate,  67. 
order  confirming,  69;  modifying  and  directing  judgment,  71;  vacat- 
ing, 70. 
refusal  to  comply  with;   action  on  arbitration  bond,  complaint  in, 
722. 
AWARD    of    condemnation    commissioners;     notice    of    appeal    from 
(Minn.)  2531,  (Wis.)  2516. 

;  judgment  after  trial  of  appeal  (Minn.)  2532,  (Wis.)  2517. 

receipt  for,  by  property  owner  (Wis.)  2515. 
AWARD  of  umpire;  complaint  in  action  on,  703. 
BAD  CHARACTER  of  plaintiff;  defense  in  action  on  breach  of  promise 

of  marriage,  1550,  1551. 
BAGGAGE;  complaint  against  common  carrier  for  loss  of,  917. 
BAIL  bond  or  recognizance,  on  writ  of  habeas  corpus,  2394. 
BAIL;  in  civil  action;  justification  by,  191. 
notice  of  exception  to,  190. 
notice  of  motion  for,  197. 
order  for,  199. 

sheriff's  certificate  of  deposit  In  lieu  of,  194. 
clerk's  certificate  of  deposit  in  lieu  of,  195. 
BAIL;  order  that  prisoner  be  admitted  to,  on  writ  of  habeas  corpus^ 
2393. 
sheriff's  liability  as;  complaint  in  action  on,  941. 
BAILEE;  complaint  against  for  not  taking  care  of  and  returning  goods, 
907. 
goods  wrongfully  taken  from;  complaint  by  owner  against  wrong- 
doer, 883. 
special  property;  affidavit  In  replevin,  331. 
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BAILMENT;  defense;  agreed  Talue  of  goods  lost,  1574. 

;  damage  by  plaintifE's  fault,  1572. 

;  goods  lost  by  risk  for  whicli  defendant  not  liable,  1573. 

;  that  contract  was  special,  1571. 

denial  of,  1565. 

denial  of,  as  defense  in  action  for  conversion  or  injury  to  personal 

property,  1594. 
denial  of  delivery  of  goods,  1569. 
denial  of  loss  of  goods,  1570. 
held  as  pledge,  as  defense,  156S. 
BANK,  action  against,  for  neglecting  to  present  a  note  lodged  with  it 
for  collection,  904. 

;  for  not  giving  due  notice,  905. 

;  on  a  certified  check,  629. 

complaint  by  depositor  against  directors  for  fraudulent  published 

statements  inducing  deposits,  866&. 
complaint,   amended,   in   creditors'   action   against,   to   sequestrate 
property  and  enforce  liabilities  of  stockholders  and  officers  of  in- 
solvent bank,  1223. 
complaint  by  creditor  against  insolvent  bank  and  stockholders,  to 
enforce  additional  liability  of  stockholders  under  banking  law, 
1225. 
complaint  by   creditor   or   stockholder,   to   close   up  business  and 

sequestrate  property  of  insolvent  state  bank,  1221. 
property,  action  by  stockholders  to  sequestrate;  supplemental  com- 
plaint filed  by  leave  of  court  by  intervening  creditor  to  bring  in 
the  directors  and  officers,  and  to  litigate  claims  for  recovery  of 
property  of  corporation  lost  or  squandered  by  them,  1222. 
state  bank;  articles  of  incorporation  (Wis.)  2558. 
state  bank;  complaint  on  note  of,  606. 
BANKING  commissioner;   certificate  by,  of  filing  of  articles  of  incor- 
poration of  bank,  2559. 
BANKING  corporation;   articles  of;    certified  copy  of  amendment  of 
(Wis.)  2564. 
complaint  by  judgment  creditor  against  debtor,  wife,  and  fraudu- 
lent grantees  of  personal  property  of,  to  reach  concealed  prop- 
erty and  money,  1199. 
sequestration  action  against,  p.  741  n. 
BANKING  LAW,  enforcing  additional  liability  under;    complaint  by 

creditor  against  insolvent  bank  and  stockholders,  1225. 
BANKRUPT,  plaintiff  adjudged;   defense,  1430. 

BANKRUPTCY;  assignee  in;  complaint  by,  to  recover  unlawful  prefer- 
ence or  its  value,  1203. 
discharge  in;  defense,  1431. 

trustee   in;    complaint   by,   for  recovery  of  unlawful   preference, 
p.  720  n. 
BATHING  HOUSE;  complaint  against  proprietor  of,  for  loss  of  pocket- 
book,  924. 
BATTERY,  specific  denial  of;  defense,  assault  and  battery,  1610. 
BEARER  or  indorsee  against  drawer  and  indorser;  complaint,  628. 
BEARER,  promissory  note  payable  to,  or  order  of  maker,  or  fictitious 

person;  complaint,  pleading  copy  of  note,  592. 
BED  AND  BOARD;   interlocutory  judgment  of  limited  divorce  from 
(Wis.)  2216. 
judgment  of  divorce  from,  2215. 
BELLS;  allegation  for  injunction  against  ringing,  408. 
BENEFIT  of  creditors;   complaint  by  assignee  for;  allegation  of  rep- 
resentative capacity,  532. 
;  substituted  assignee,  533. 
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BENEFIT  of  creditors;  complaint  by  creditor  against  corporation  and' 

officers,  to  set  aside  fraudulent  assignment,  sequestrate  assets  and 

enforce  stock  subscription,  1220. 
BENEFIT  of  creditors  (see  Assignment;  Sequbsteation) . 
BILL  having  been  negotiated;   contingent  liability  of  accommodation- 

indorser  of  acceptance;  statement  for  confession  of  judgment,  by 

defendant  in  person,  2263. 
BILL  OF  COSTS  (Wis.)  2291. 

;  accompanying  notice  of  taxation  of  costs,  2294. 

;  affidavit  of  attendance  of  witnesses  (Wis.)  2293. 

;  affidavit  of  disbursements  to  be  attached  to  (Wis.)  2292. 

;  in  supreme  court,  general  form,  2298. 

;  in  supreme  court,  notice  of  taxation,  2299. 

BILL  OF  EXCEPTIONS;  notice  of  settlement  of,  1998. 
proposed  amendments  to,  1997. 
proposed;  jury  trial,  1994. 
proposed;  notice  served  with,  1995. 
proposed;  reporter's  certificate,  1996. 
BILLS  OF  EXCHANGE;   acceptance  not  according  to  terms  of  bill;. 

payee  against  acceptor,  609. 
acceptor,  payee  against,  607. 
acceptance  not  according  to  terms  of  bill,  609. 
acceptor  for  honor,  610. 

bill  drawn  and  accepted  by  same  person,  611. 
bill  payable  from  particular  fund,  612. 
pleading  copy  of  bill,  608. 
promise  to  accept  bill,  613. 
acceptor  (see  Drawee). 
acceptor  and  drawer,  payee  against,  621, 
acceptor  and  drawer  same  person;  payee  against,  611. 
acceptor  for  honor  and  drawer;  payee  against,  622. 
corporation  drawer;  complaint  by  payee  against,  616. 
countermanded,  not  presented  because;  complaint  by  payee  against 

drawer,  618. 
demand  and  notice  waived;  payee  against  drawer,  620. 
drawer,  payee  against,  for  nonacceptance,  614,  615. 
corporation  drawer,  616. 
drawer,  payee  against,  for  nonpayment;  demand  and  notice  waived,- 

620. 

;  nonpresentment  because  countermanded,  618. 

;  nonpresentment,  because  drawee  not  found,  619. 

;  payable  at  sight  or  certain  time,  617. 

drawer  (see  Maker;  Aocbptoe). 

exchange  (see  Bills  of  Exchange). 

fund,  particular,  bill  payable  from;  payee  against  acceptor,  612. 

honor,  acceptor  for,  and  drawer;  payee  against,  622. 

honor,  acceptor  for;  payee  against  acceptor,  610. 

maker  (see  Deaweb). 

nonacceptance;  payee  against  drawer  for,  614;  pleading  copy,  615; 

corporation  drawer,  616. 
nonpayment;   payee  against  drawer  for;  bill  payable  at  sight  or 

certain  time,  617. 

• ;  demand  and  notice  waived,  620. 

' ;  nonpresentment  because  countermanded,  618. 

because  drawee  not  found,  619. 

nonpresentment  because  countermanded;  payee  agafnst  drawer,  618. 

nonpresentment  because  drawee  not  found;  payee  against  drawer, 

619. 
nonpresentment,  demand  and  notice  waived;  payee  against  drawer, 

620. 
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BILLS  OF  EXCHANGE— cont. 

notice  and  demand  waived;  payee  against  drawer,  620. 
particular  fund,  bill  payable  from;  payee  against  acceptor,  612. 
payee  against  acceptor,  607. 

;  acceptance  not  according  to  terms  of  bill,  609. 

;  against  acceptor  for  honor,  610. 

;  bill  drawn  and  accepted  by  same  person,  611. 

;  bill  payable  from  particular  fund,  612. 

;  pleading  copy  of  bill,  608. 

;  written  promise  to  accept  bill,  613. 

payee  against  drawer;  for  nonacceptance,  614;  pleading  copy,  615; 

corporation  drawer,  616. 
payee  against^  drawer  for  nonpayment;  payable  at  sight  or  certain 
time,  617. 

;  nonpresentment  because  count-ermanded,  618. 

;  nonpresentment,  drawee  not  found,  619. 

;  demand  and  notice  waived,  620. 

payee  against  drawer  and  acceptor,  621. 

;  acceptor  for  honor,  622. 

promise  to  accept,  written;  payee  against  acceptor,  613. 
waiver  of  demand  and  notice;  payee  against  drawer,  620. 
written  promise  to  accept;  payee  against  acceptor,  613. 
BIIiL  OF  EXCHANGE  or  promissory  note;  statement  for  confession  ot 

judgment,  by  defendant  in  person,  2253. 
BILL  OF  PARTICULARS;  affidavit  on  which  to  base  motion  for,  1710^ 
affidavit  to  obtain  further,  1712. 
demand  for;  defense,  1709. 
in  action  for  negligence,  p.  558  n. 
order  for  further,  1713. 

order  to  furnish,  1711.  ' 

or  account;   notice  of  motion  to  preclude  party  from  giving  evj 

dence  of,  1715. 
or  account;  order  precluding  party  from  giving  evidence  of,.  1716. 
or  account;  copy  of,  to  be  furnished,  1714. 
BILL  OF  SALE  of  chattels;  complaint  in  foreclosure  of,  1131. 
BILL  (see  Acceptance). 

BILiLS  AND  NOTES;  complaint  to  restrain  negotiation  of,  1236,  1237; 
counterclaim  for  breach  of  warranty,  1469. 
defense;  acceptance  for  accommodation,  1463. 
defense;  breach  of  special  agreement  as  to  presentment  and  notice^. 
1482. 

;  alteration  of  instrument,  1456. 

■ ;  by    accommodation   indorsers,    alleging   extension   given   to 

maker,  1476. 

denial  of  acceptance,  presentment,  etc.,  1478. 
denial  of  transfer  to  plaintiff,  1472. 
failure  of  consideration,  1462. 
;  note  given  for  goods  sold  by  deceit,  1467. 
fraudulent  representations,  character,  1484. 
note  given  to  compound  felony,  1485. 
mistake  in  amount  of  note,  1455. 
note  given  for  goods  sold  but  not  delivered,  1465. 
payment  to  drawer  before  indorsement,  1483. 
usury  in  making  note,  1457,  1458. 

same,  where  tender  of  principal  is  necessary  and  Interest 
only  is  forfeited,  1459. 
- — ;  same,  where  interest  only  is  forfeited,  1460. 

;  want  of  consideration,  1461. 

;  note  given  for  purchase  money,  and  failure  to  convey 


1660  INDEX. 

[References  are  to  Forms  unless  otherwise  indicated.     Forms  1-1300, 
Vol.  I;  1300-2576,  Vol.  II.] 

BILLS  AND  NOTES— cont. 

;  note  induced  by  fraud,  1471. 

;  qualified  admission,  and  denial  of  title,  1473. 

;  defendant  was  surety  and  plaintiff  holds  collateral  securi- 
ties to  wliich  defendant  asks  to  be  subrogated,  1477. 

.    ;  defendant  indorsed  as  agent  only,  1454. 

;  note  was  for  accommodation  and  was  misapplied,  1464. 

;  note  given  for  goods  sold  with  false  warranty,  1468. 

;  note  given  on  purchase  of  diseased  sheep  and  that  they  In- 
jured other  sheep,  1470. 

;  wrongful  transfer  by  partner,  1474. 

denial  of  excuse  for  nonpresentment,  1481;  of  execution  or  accept- 
ance, 1450;  of  genuineness  of  signature,  1451;  of  indorsement, 
1452;  of  notice,  1479;  of  plaintiffs  ownership,  1453;  of  present- 
ment, 1480;  of  validity  of.  transfer  by  moneyed  corporation,  1475 
(See  Bill  op  Exchange;  CEETmcATE  of  Deposit;  Check;  Pbomis- 
SOET  Note;  Negotiable.) 
BLIND  AFFIANT,  jurat  by,  10. 

BLOCKING  of  track  defective;   complaint  by  switchman  against  rail- 
road company,  for  injury,  1025. 
BOARD  AND  LODGING;  complaint  for,  683. 
BOARD  OF  CONTROL  (see  State  Boabd). 
BOARD  OF  PUBLIC  WORKS,  report  of,  on  petition  of  freeholders  to 

open  street  in  city  (Wis.)  2498. 
BOARD  OF  REVIEW,  member  of;   complaint  by  state  against,  to  re- 
cover forfeiture  for  intentional  omission  of  property  from  tax 
roll,  1285a. 
which  has  dissolved,  reviewing  action  of;  writ  of  certiorari  to  city 
clerk,  2405. 
BOARD  (see  Village  Board). 

BOARDS  LOOSE;  complaint  for  sidewalk  injury,  1006. 
BODY,  execution  against;   complaint  against  sheriff  for  failure  to  ar- 
rest, 935. 
BOILER,  explosion  of  defective;   complaint  by  employee  against  rail- 
road company  for  injury,  1028. 
'  BONA  FIDE  purchaser  without  notice  of  Incumbrances;  defense,  1692. 
BOND;  accompanying  petition  for  removal  of  action  to  United  States 
circuit  court  on  ground  of  diverse  citizenship,  2475. 
acknowledgement  of,  and  qualifications  of  surety,  p.  140  n. 
action  by  surviving  obligee  in  joint  bond,  715. 
action  on  coupon  of,  717. 
administration;  complaint  by  creditor  on  (Wis.)  730. 

;  complaint  by  heir  at  law  on  (Wis.)  731. 

;  complaint  by  heir  on,  where  leave  to  sue  is  not  required,  735. 

;  complaint,  conversion  and  refusal  to  account,  736. 

arbitration;  complaint  in  action  for  refusal  to  comply  with  award, 

722. 
as  security  for  costs  (Minn.)  2286. 

attachment;  counterclaim  by  defendant  on  (Iowa)  264. 
conversion  of;  complaint  by  assignee  after  the  conversion,  873. 
defendant's,  for  release  of  attachment  (Minn.)  251. 
defendant's,  for  discharge  of  Writ  of  ne  exeat,  488. 
defense:  failure  of  consideration,  1492. 
delivery,  of  defendant;   in  replevin   (Iowa)   363. 
direction  as  to  amount  of,  indorsed  on  writ  of  ne  exeat,  486. 
executor's;  complaint  in  action  by  legatee  on  (Wis.)  733. 
for  balance  of  purchase  money;   statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2248. 
for  costs  (Iowa)  2289. 
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BOND — cont. 

for  costs  and  damages  on  -writ  of  error  in  civil  action  (Wis.)  2371- 

for  faithful  accounting  of  subscription  agent;  complaint  on,  721. 

for  fidelity  of  clerk  or  cashier;  complaint  on,  720. 

for  injunction  (Minn.)  441. 

for  payment  of  money  only;  complaint  on,  713. 

;  setting  forth  copy,  714. 

for  purchase  money;  defense,  failure  of  consideration,  1493. 

for  release  of  property  garnished  (Minn.)  313. 

given  as  condition  of  resale  in  foreclosure,  2101. 

higher  security  by;  as  defense,  1409. 

indemnifying,  on  execution  (Iowa)  2316. 

In  replevin  (Nebr.)  370. 

negotiable  corporate;  complaint  on,  716. 

of  applicant  for  appointment  of  receiver  (Nebr.)  480. 

of  defendant,  for  delivery  of  property  attached  (Iowa)  263. 

of  executor,   administrator   or  testamentary   trustee,   petition  for 

leave  to  sue  on,  87. 
of  executor  or  administrator;   complaint  on,  by  county  judge  for- 

benefit  of  all  parties  (Wis.)  734. 
of  defendant,  in  replevin  (Minn.)  356. 
of    defendant,    to    perform    judgment    and    discharge    attachment 

(Iowa)  262. 
of  executor,  administrator  or  testamentary  trustee;  order  granting 

leave  to  sue  on,  88. 
of  former  administrator;  complaint  on,  by  administrator  de  ionis 

non,  allegation  of  maladministration  (Wis.)  732. 
of  guardian  ad  litem  for  infant,  plaintiff,  98. 
of  guardian  ad  litem  in  partition,  99. 
of  indemnity,  by  plaintiff  in  attachment  (Iowa)  261. 
of  indemnity,  by  plaintiff  to  sheriff  in  attachment,  third  person 

claiming  title  (Minn.)  244. 
of  Indemnity,  copartners';  complaint  on,  by  retiring  partner  against 

sureties,  829. 
of  indemnity  to  sheriff,  in  attachment  (Wis.)  216. 
of  indemnity  (see  Conteact  op  Indemnity). 
of  plaintiff  in  attachment  (Iowa)  257., 
of  plaintiff  in  replevin  (Iowa)  360. 
of  plaintiff  in  replevin  (Minn.)  354.' 
of  plaintiff  in  replevin;  exception  to  sufiBciency  of  sureties  (Mlnn.y 

355. 
of  receiver,  461,  (Iowa)  473,  (Nebr.)  481. 

;  in  supplementary  proceedings  (Minn,  and  Wis.)  2340. 

of  saloonkeeper;  complaint  on.  by  married  woman  (S.  Dak.)  1281. 

of  several  saloonkeepers;  complaint  on  by  minors  (Nebr.)  1282. 

of  sheriff;  order  granting  leave  to  sue  on,  90. 

of  sheriff;  petition  for  leave  to  sue  on,  89. 

on  attachment  (Minn.)  240. 

on  injunction  (Iowa)  445,  (Minn.)  p.  246  n. 

or  undertaking  in  replevin,   plaintiff's;    complaint  In  action  on, 

743. 
or  undertaking,  in  Injunction;  complaint  on,  746. 
order  indorsed  on,  discharging  garnishment  (Minn.)  314. 
other  than  for  payment  of  money;  complaint  on,  718. 

;  pleading  legal  effect,  719. 

required  by  order  fixing  bond  and  providing  for  making  up  issues, 

on  application  by  defendant  to  purchase  plaintiff's  interest  after 

judgment  In  ejectment,  where  defendant  has  erected  a  building, 

in  part  on  the  land  recovered   (Wis.)   2147. 
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BOND — cont. 

saloonkeeper's;  complaint  on  In  name  of  state,  after  recovery  by 
wife  of  damages  for  sale  of  liquor  to  husband  who  is  habitual 
drunkard  (Wis.)  1279. 

staying  execution  (Iowa  and  Nebr.)  2317,  (Minn.)  2318. 

sued  on;  d&fense  that  it  was  on  condition  and  that  defendant  haa 
paid  it,  1491. 

supersedeas;  countermand  of  execution  on  filing  (Iowa)  2371 

supersedeas,  on  appeal  (Iowa)  2373. 

supersedeas,  on  appeal  In  equity  (Nebr.)  2377. 

supersedeas,  on  petition  in  error  (Nebr.)  2376. 

supersedeas,  on  writ  of  error  in  civil  action  (Wis.)  2372. 

to  be  given  when  required  by  officer  before  service  of  writ  of  liabeaa 
corpus  is  complete  (Wis.)  2381. 

to  discharge  subcontractor's  lien  (Iowa)  383. 

;  complaint  on  (Iowa)  747. 

to  indemnify  sheriff;  complaint  on,  745.  . 
BOOK;  complaint  for  services  in  editing,  673. 

BOOKS  AND  PAPERS;  order  for  deposit  with  referee  before  account- 
ing, 1947. 
BORROWED  MONEY,  promissory  note  for;  statement  for  confession  of 

judgment,  by  defendant  In  person,  2254. 
BRAKE  ROD,  injury  from  defective;  complaint  by  sectionman  against 

railroad  company,  1027. 
BRAKE  BEAM,  injury  from  defective;  complaint  by  brakeman  against 

railroad  company^  1026. 
BRAKEMAN  against  corporation  operating  logging  road;  complaint  al- 
leging defective  equipment  and  track,  1022. 
BRAKEMAN;   against  railroad  company,  for  injury  by  negligence  of 
engineer  in  operating  freight  engine;  complaint,  1030. 

;  for  injuries  from  defective  brakebeam,  complaint,  1026. 

;  complaint  for  injuries  from  negligent  condition  of  roadbed, 

1023. 
BREACH  OF  BOND  of  municipal  treasurer;    allegation  of,   in  com- 
plaint, 724. 
BREACH  OP  CONTRACT;  as  to  delivery;  defense,  in  action  on  sales, 
1552. 

as  to  quality;  defense,  1553. 

complaint  against  builder  for  not  completing  building,  819. 

complaint  against  builder  for  not  well  finishing  building,  820. 

not  to  carry  on  rival  business;  complaint  for,  845. 

of  employment;  action  by  employee  wrongfully  discharged,  813. 

;  complaint  by  apprentice  against  master,  815. 

;  complaint  by  employer  against  employee  refusing  to  serve, 

814. 

;  complaint  by  master  against  father  of  apprentice,  816. 

;  recovery  on,  p.  436  n. 

;    (see  Attoenet;   Physician  and  Surgeon). 

of  Indemnity;  complaint  by  retiring  partner  against  sureties  on  co- 
partners' bond,  829. 

;  complaint  by  retiring  partner  against  copartners  on  promise 

to  pay  debts  of  firm,  828. 

;  complaint  by  subtenant  against  immediate  lessor,  827. 

;  complaint  by  surety  against  principal,  826. 

of  sale  (see  Contract  of  Sale). 

to  accept  goods  made  on  defendant's  order;  complaint,  818. 

to  indemnify  plaintiff  for  defending  action  for  money  claimed  by 
defendant  and  a  third  person;   complaint,  830. 
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BREACH  OF  CONTRACT— cont. 

to  manufacture  goods;  complaint,  817. 

to  redeliver  goods  or  pay  for  them  in  reasonable  time;  complaint, 
844. 
BREACH  OF  COVENANT;  against  incumbrances  on  land;  complaint, 
800. 

;  one  incumbrance  excepted  in  deed,  801. 

against  nuisances;  complaint,  807. 

assignment  of  claim  for,  37. 

by  tenant  to  keep  in  repair;  complaint  against  tenant,  809. 

■by  landlord  to  keep  in  repair;  action  against  landlord,  810. 

■deficiency  in  quantity;  complaint,  805. 

denial  of,  as  defense,  1538. 

for  quiet  enjoyment;  complaint,  802. 

tor  quiet  possession;  complaint  against  landlord,  811. 

of  seisin  or  of  right  to  convey;  complaint,  803. 

not  to  disclose  secret  process  of  manufacture;  complaint  for  dam- 
ages and  perpetual  Injunction  against  purchaser,  1235. 

of  warranty  for  failure  of  title;  complaint,  804. 

to  build;  complaint  against  grantee,  806. 

to  complete  building;  complaint  against  landlord,  812. 

to  maintain  fence;  complaint,  808. 
3RBACH  OF  DUTY  as  carrier;  action  for,  915. 

complaint  by  sheriff  against  receiptor  for,  906. 
BREACH  OF  PEACE;  justification  of  arrest  by  officer;  as  defense  in 

action  for  false  imprisonment  and  malicious  prosecution,  1623. 
BREACH  OF  PEACE,  or  disturbance  in  open  court;  order  of  summary 

conviction  for  criminal  contempt,  2000. 
BREACH  OF  PROMISE  of  marriage;  allegation  of  special  damage,  832. 

alleging  marriage  with  another;  complaint,  833. 

complaint  for,  831. 

defense;  bad  character  of  plaintiff  after  promise,  1551. 

;  bad  character  of  plaintiff  at  time  of  promise,  1550. 

;  denial  of  breach,  1549. 

;  denial  of  promise,  1547. 

;  denial  of  plaintiff's  readiness,  1548. 

BREACH  OF  SHERIFF'S  BOND;  allegation  of  judgment,  729. 

complaint  for  neglect  to  levy,  725. 

complaint  for  neglect  to  pay  over  moneys  collected,  728. 

complaint  for  neglect  to  return,  727. 

complaint  for  neglect  to  sell  after  levy,  726. 
BREACH  OF  SPECIAL  agreement  as  to  presentment  and  notice;  de- 
fense in  action  on  bills  and  notes,  1482. 
BREACH  OF  SPECIAL  contract  of  carriage;  complaint  against  com- 
mon or  private  carrier,  916. 
BREACH  OF  WARRANTY;  counterclaim  for,  as  defense  in  action  on 
bills  and  notes,  1469. 

counterclaim  for,  as  defense  In  action  on  goods  sold,  1444. 

defense,  in  action  on  sales,  1554. 

denial  of  breach,  as  defense,  1561. 
BREACH  OF  WARRANTY  (see  Warbantt). 
BREAKING  HOUSE;  justification  of,  by  virtue  of  search  warrant;  as 

defense,  in  action  for  trespass,  1654. 
BRICKYARD;  complaint  for  abatement  of;  1064. 
BROKER;  complaint  against,  for  proceeds  of  note  discounted,  654. 

commissions;  complaint  for,  669. 

contract  of  sale  made  by;  complaint  by  seller  against  buyer,  for 
refusal  to  receive  goods,  841. 
BROKER  (see  Commission  Meechant;  Factoe). 
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BUILD,  covenant  to;  allegation  for  injunction  against  violation  of,  415, 

complaint  for  breacti  of  grantee's,  806. 
BUILDER;   complaint  against;   for  not  completing  building,  819. 

;  for  not  well  finishing  building,  820. 

BUILDING  and  maintaining  stone  foundation  wall  on  plaintiff's  lot; 

complaint  in  equity  for  continuing  trespass  caused  by,  1295. 
BUILDING,  breach  of  contract  for;  complaint  against  builder  for  not 
completing,  819. 

;  for  not  well  finishing,  820. 

BUILDING,  breach  of  covenant  to  complete;   complaint  against  land- 
lord, 812. 
BUILDING  CONTRACT;   complaint  in  action  for  services  and  mate- 
rials, 692. 
BUILDING;    erection  of;    allegation  for  injunction  against  and  com- 
pelling removal,  412.  ' 
fall  of  materials  in  street  during  erection  of;    complaint  against 

owner  and  contractor  for  injuries  suffered  from,  999. 
hatchway  in;  complaint  for  injuries  from  falling  through,  988. 
in  public  street;  complaint  in  equity  by  city  to  enjoin  erection  of,. 

1078. 
materials  (see  Materials). 
negligently  overloading  floors  of,  causing  collapse;   tenant  against 

landlord  and  another  tenant,  1289. 
of  mill;  complaint  for  subscription  to  bonus  fund  to  secure  (Wis.) 

791. 
or  maintaining  dam;  denial  of,  as  defense  in  action  for  nuisance, 

1643. 
public;  complaint  for  subscription  for,  790. 

street,  so  as  to  flow  premises;  complaint  against  municipality,  1012, 
undermined;  complaint  for,  994. 
BUILDING  unoccupied;  as  defense,  in  action  on  insurance  policy,  1516. 
BULKY  personal  property;  notice  of  attachment  to  be  recorded  in  office 
of  register  of  deeds,  270. 
notice  of  attachment  to  be  served  on  person  in  possession,  271. 
BURNING  plaintiff's  property ,•  by  carelessly  kindling  fire  on  defend- 
ant s  land;  complaint,  991. 
BURSTING  of  reservoir;  complaint  for  damage  from,  1075.  * 

BUSINESS;  admission  of  conducting,  but  denial  that  it  is  a  nuisance, 
1644. 
breach  of  contract  not  to  carry  on  rival  business;  complaint  for, 

845. 
continuing  after  dissolution;  Injunction  against  partner;  complaint 

for,  1234. 
forbidden  by  lease;  allegation  for  injunction  against,  418. 
fraudulent  sale  of  good  will;  complaint  for,  85&. 
inquiry,  privileged  communication  in  answer  to;  defense  in  action 

for  libel  and  slander,  1639. 
libel  concerning;  complaint  in  action  by  partners,  970. 

;  with  allegation  of  special  damage,  969. 

loss  of;  special  allegations  in  action  for  libel,  p.  537  n. 

ruined;    complaint   for   conspiracy   between    wholesale   and   retail 

dealers,  983. 
stock,  fixtures  and  good  will;  recovery  of  price  of  by  assignee,  to 

be  paid  in  instalments;  complaint  for,  662. 
to  close  up  and  sequestrate  property  of  insolvent  state  bank;  com- 
plaint by  creditor  or  stockholders,  1221. 
words  imputing  dishonesty  in;  complaint  in  action  for  slander,  962. 
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BUSINESS  CORPORATION;  complaint  by  creditor  of  insolvent,  to  en- 
force liability  of  stockholders  for  wages  due,  1224. 
domestic;  sequestration  of  property  of,  winding  up  afEairs,  and  en- 
forcing liabilities  of   officers  and   stockholders;    extensive  note, 
pp.  740-743. 
BUSINESS  CORPORATION  (see  Cobpobation). 

BUYER  against  seller;  complaint  for  goods  sold;  alleging  partial  per- 
formance and  acceptance,  665. 
alleging  written  contract,  664. 
avoiding  defense  of  payment,  658. 
avoiding  defense  of  unexpired  credit,  659. 
delivery  to  third  person,  657. 
for  refusal  to  receive  goods  on  contract  of  sale,  840. 

;  contract  made  by  broker,  841. 

married  woman  purchasing  for  benefit  of  separate  estate,  660. 
necessaries  furnished  to  wife  qr  children,  661. 
on  contract  of  sale;  for  refusal  tp  execute  note,  842. 
on  contract  of  sale;  after  resale  by  auction,  843. 
.recovery  of  agreed  price,  656. 
sold  on  trial  and  not  returned,  666. 
to  recover  reasonable  value  of  goods,  655. 
BY-LAWS  of  stock  corporation,  2569. 
BY-LAWS  to  constitution,  failure  to  conform  to;   defense  by  fraternal 

benefit  order,  1518. 
CALL  made   after   settlement   of   estate   of   stockholder   for   payrnent 
of  testator's   subscription  for   stock;    complaint  by   corporation 
against  legatees  of  deceased  stockholder,  1262. 
CALLING  in  subscription  to  stock;  resolution  of  directors  for   (Wis.) 

2573. 
CALLING  instalment  of  subscriptions  to  stock  in  corporation;  notice 

for,  2574. 
CANALS  or  ditches;  condemnation  of  lands  for;  petition  by  drainage 

corporation  (Wis.)  2519. 
CANCELLATION;  of  deed,  and  to  quiet  title;  action  by  owner,  1182. 
of  mortgage  obtained  by  duress;  complaint  by  owner,  to  quiet  title, 

1181. 
of  mortgage  which  has  been  paid;   complaint  by  owner,  to  quiet 

title,  1180. 
of  mortgage  which  is  cloud  on  title;  complaint  in  equity,  1179. 
of  policy  before  loss;  defense,  in  action  on  insurance  policy,  1512. 
CAPACITY  to  sue  or  be  sued;  allegation  of  payment  to  assignor  with- 
out notice,  1373. 
allegation  that  executor  renounced,  1377. 
denial  pf  assignment,  1372. 
denial  of  incorporation  of  plaintiff,  1374. 
'    denial  of  partnership,  1375. 

denial  of  representative  capacity,  1376. 
CAPTION;  and  certificate  to  deposition  taken  on  notice  or  agreement 
(Nebr.)  1882. 
for  deposition  (Iowa)  1876. 
for  order  of  court,  7. 
for  papers  in  general,  4,  5,  6. 
preliminary  petition,  1,  2. 
special  proceedings,  3. 
CAR  starting  prematurely;  complaint  by  passenger  against  street  rail- 
way company,  1035,  1036. 
CARE  of  furniture;  complaint  against  hirer  for  negligence,  913. 
CARE  of  goods;  complaint  against  bailee  for  neglect  and  failing  to  re- 
turn, 907. 
105 
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CARELESSLY  kindling  fire  on  defendant's  land,  -whereby  plaintiff's 
property  was  burned;  complaint,  991. 
selling  to  insolvent;  complaint  against  agent,  898. 
CARGO;  complaint  for  negligence  in  loading,  910.     . 
CARRIAGE;  complaint  for  colliding  with,  in  the  highway,  997,  998. 

thrown  out  of,  by  rubbish  in  the  street;  complaint,  996. 
CARRIAGE  (see  Caeeieb). 

CARRIER;   by  water;   complaint  against,  for  not  regarding  notice  to 
keep  dry,  920. 
by  water  (see  Common  Cahrieb). 
CARRIER;  complaint  against,  for  refusing  to  transport  cattle  In  com- 
pliance with  previous  agreement,  922. 
complaint  against  consignee,  for  freight,  671. 
counterclaim  against,  for  negligence;  defense,  in  action  for  serv- 
ices, 1448. 
complaint  against  consignor,  for  freight,  670. 
denial  of  employment  of,  1568. 
denial  that  defendant  was,  1567. 
CAUSE  OF  ACTION  against  one  defendant,  judgment  against  others; 
statement  of,  formal  parts  of  complaint,  492. 
against  one   defendant,   others  not  served;    formal   parts  of  com- 
plaint, 491. 
arising  out  of  contract,  assignable,  p.  20  n. 
arising  out  of  tort;  assignability  of,  p.  20  n. 
assignment  of;  defense  in  abatement,  1361. 
both  parties  proving;  verdict  for  excess,  1913. 
for  conversion,  denial  of  assignment  of;   as  defense  In  action  for 

conversion  or  injury  to  personal  property,  1600, 
for  deceit;  essentials  of,  p.  463  n. 
insufficiency  of  (see  Demuekeb). 

second,  stated  by  reference;  formal  parts  of  complaint,  490. 
several  counts  setting  forth;   affidavit  to  compel  plaintiff  to  elect, 
1750.      • 

;  notice  of  motion  to  compel  election,  1749. 

;  order  requiring  election,  1751. 

CAUSES  OP  ACTION;  combining,  against  executors,  p.  412  n. 
demurrer  for  misjoinder  of  (Wis.)  1307. 
general  denial  of  one  of  several,  1337. 
several;  common  form  of  complaint,  formal  parts,  489. 
CASHIER;  complaint  in  action  on  bond  for  fidelity  of,  720. 
CATTLE;   complaint  against  railroad  company,  for  killing,  1041. 

;  road  not  fenced,  1042  (Iowa  and  Nebr.)  1043. 

complaint  for  chasing,  879. 

straying  on  track  through  defective  fence,  and  collision  derailing 
train;   complaint  by  passenger  against  railroad  company  for  in- 
juries, 1016. 
CATTLE  CHUTE  dangerously  near  track;   complaint  by  conductor  of 

freight  train  against  railroad,  for  injuries  from,  1024. 
CERTAIN,  definite  and;  notice  of  motion  to  make  pleading,  1720. 

;  in  action  for  negligence,  p.  558  n. 

order  to  make  pleading  more,  1721. 
CERTAIN  (see  Day  Certain). 

CERTAINTY  of  contract,  in  specific  performance,  p.  655  n. 
CERTIFICATE   and  caption  to  deposition  taken  on  notice  or  agree- 
ment (Nebr.)  1882. 
and  return  of  commissioner,  of  perpetuation  of  testimony  against 

all  persons  (Wis.)  1893. 
and  return  of  commissioner  upon  taking  deposition  (Minn.)   1868. 
and  return,  on  attachment  (Minn.)  242. 
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CERTIFICATE— cont. 

architect's,  not  obtained  and  work  not  finished;  as  defense  In  ac- 
tion for  services,  1449. 

by  officer  of  corporation  as  to  shares  of  stock  attached,  third  person 
claiming  title  (Minn.)  248. 

mandamus  to  compel  inspector  of  corporate  election  to  issue,  2422. 

of  awai-d  of  arbitrators,  p.  38  n. 

of  deposit;  complaint  by  indorsee  of  check  on,  G30. 

of  deposit  in  lieu  of  bail,  in  civil  action,  by  sheriff,  1'94. 

;  by  clerk,  195. 

of  filing  articles  of  incorporation,  by  banking  commissioner,  2559. 

;  by  register  of  deeds,  2560,  (Wis.)  2557. 

;  by  secretary  of  state,  2556. 

of  fraternal  insurance;  complaint  on,  768. 

of  notary;  denial  of,  as  defense  in  action  on  insurance  policy,  1502. 

of  payment  into  court,  service  of,  p.  936  n. 

of  personal  service  by  sheriff,  130. 

of  redemption  in  foreclosure,  by  owner  of  certificate  of  sale  (Minn.) 
2081. 

of  redemption  on  mortgage  foreclosure,  by  sheriff    (N.  Dak.  and 
S.  Dak.)  20S8,  (Minn.)  2080. 

of  sale,  sheriff's;  in  foreclosure  (Iowa)  209S. 

of  sale,  sheriff's;  in  foreclosure  by  advertisement,  2463. 

of  secretary  of  state,  of  filing  amendment  to  articles  of  incorpora- 
tion, 2563. 

of  tax  sale,  as  allegation  of  adverse  interest  in  action  to  quiet  title, 
p.  690  n. 

of  third  person  claiming  title  to  attached  property  (Minn.)  247. 

;  refusal  to  furnish,  affidavit  of  (Minn.)  249. 

;  same,  order  for  examination  (Minn.)  250. 

;  sheriff's  demand  for  (Minn.)  245. 

;  shares  of  stock  attached,  246. 

return  and  commission  for  perpetuation  of  testimony   (Minn,  and 
Wis.)  1889. 

sheriff's;  of  redemption  from  execution  sale  (Wis.)  2351. 

;  of  sale  in  foreclosure  (N.  Dak.  and  S.  Dak.)  2085. 

;  of  sale,  on  foreclosure  by  action  (Minn.)  2078. 

;  of  sale  of  real  estate  on  execution  (N.  Dak.  and  S.  Dak.)  2353, 

(Wis.)  2350. 

stock.  2570. 

that  summons  is  not  filed  nor  tax  paid  (Wis.)  1741. 

to  application  for  perpetuation  of  testimony  of  witness  within  state 
(Minn,  and  Wis.)  1886. 
■     to  be  attached  to  deposition  taken  upon  notice  (Wis.)  1847 

to  deposition  (Iowa)  1877. 

;  by  stenographer  (Iowa)  1878. 

to  deposition  taken  under  notice,  order,  or  commission   (Minn.) 
1861. 

(See  Authentication;  Tax  Cebtificate.) 
CERTIFICATION,  erroneous,  of  action  to  circuit  court  as  Involving 

title  to  land;  order  of  dismissal  (Wis.)  2222. 
CERTIFIED  check;  complaint  agEiinst  bank  on,  629. 
CERTIFIED  copy;  of  amendment  to  ai'ticles  of  incorporation  of  bank- 
ing corporation  (Wis.)  2564. 

;  to  be  filed  with  secretary  of  state,  2562. 

CERTIORARI;   judgment  reversing  action  of  a  board,  2412. 

petition  for,  in  aid  of  writ  of  error,  alleging  diminution  of  the  rec- 
ord, 2413. 

;  indorsement  of  allowance,  2415. 
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CERTIORARI— cont. 

;  return  on,  2416. 

writ  of,  2414. 

to  justice  of  the  peace;  judgment  of  affirmance  or  reversal,  2411. 
CERTIORARI  (see  Weit  or  Ceetioraki). 
CHANGE  of  place  of  trial,  stipulation  for  (Wis.)   1814. 
CHANGE  OP  NAME;  notice  of  application  for  (Wis.)  2483. 
petition  for  (Wis.)  2482. 
order  for  (Wis.)  2484. 
CHANGE  OP  VENUE;  affidavit  for;  because  Impartial  trial  cannot  be- 
bad,  1809. 

;  for  prejudice  of  judge,  1812. 

;  on  failure  to  consent,  1806. 

consent  to,  1805. 

demand  for,  because  action  not  brought  in  county  where  defendant 
resides,  1802. 

;  by  attorney,  with  notice  of  retainer,  1903. 

demand  for,  for  other  cause,  1804. 
for  convenience  of  witnesses;  affidavit  for,  1810. 
for  prejudice  of  judge;  order  for  (Wis.)  1816. 
In  case  appealed  from  justice  court;  affidavit  for  (Wis.)  1811. 
notice  of  motion  for,  1807. 
order  on  stipulation  to,  1815. 

order  to  show  cause  and  stay  of  proceedings,  1808. 
on  judge's  own  motion;  order  for,  1817. 
order  for,  1813. 
CHARACTER;  action  for  injury  to,  imprisonment,  p.  109  n. 

bad,  of  plaintiff;   as  defense,  In  action  for  breach  of  promise  of 
marriage;  after  promise,  1551. 

;  at  time  of  promise,  1550. 

denial  of  representative,  in  answer,  1376. 

of  instrument,  fraudulent  representations  as  to;  defense.  In  action 

on  bills  and  notes,  1484. 
official,  of  officer  (see  Authentication). 
CHARGE,  criminal,  malicious  prosecution  on;   complaint,  plaintiff  dis- 
charged on  preliminary  examination,  950. 
CHARTER^  of  corporation,  expiration  of;  stipulation  to  continue  action 
in  nanie  of  new  corporation,  1784. 
violation  of;  judgment  annulling  corporation   (Wis.)  2212. 
CHARTER  (see  Cobpobate  Chaeteb;  General  Chaster) . 
CHARTERER   against  shipowner;    complaint  for  abandoning  voyage, 
758. 
^  shipowner  against;  complaint  for  freight,  753,  754. 

;  for  not  loading,  756. 

;  for  demurrage,  757. 

shipowner  against  assignee  of  qargo;  complaint,  755. 
CHASING  plaintiff's  cattle;  complaint  for,  879. 

CHATTEL  MORTGAGE,  agreement  to  execute;   complaint  for  specific 
performance  and  to  set  aside  fraudulent  disposition  of  property, 
1145. 
agreement  to  give;  complaint  by  creditor,  for  specific  performance,. 

1143. 
and  liens;  foreclosure  of,  p.  648  n. 
foreclosure  of,  general  form,  1129. 

;  subsequent  Incumbrancers,  1130. 

foreclosure  of  bill  of  sale  as,  1131. 
CHATTEL  MORTGAGE    SALE,   notice   of;    foreclosure   by   advertise- 
ment, 2455-. 
report  of;  foreclosure  by  advertisement  (Minn.)  2460. 
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CHATTELS,  bill  of  sale  of;  foreclosure  of,  1131. 
delivered;  fraud  in  quantity  of;  complaint,  858. 
fraudulent  representations  of  title;  complaint,  857. 
note  payable  in,  on  demand;  complaint  on,  786. 

;  to  be  delivered  at  certain  place  and  time;  complaint,  787. 

petition  by  owner  of,  to  intervene  in  replevin,  1790. 
warranty  of  title  of;  complaint  on,  849. 
CHATTELS  (see  Peksonal  Peopebtt;  Selling  Chattels), 

(See  BiLt  of  Exchange;  Pbomissoey  Note.) 
CHECK,  complaint  on. 

bank,  against,  on  a  certified  check,  629. 

bearer  or  indorsee  against  drawer  and  indorser,  628. 

certificate  of  deposit;  action  by  indorsee,  630. 

certified  check;  against  bank  on,  629. 

check  (see  Bn.L  or  Exchange;  PSomissoet  Note). 

deposit  (see  Cbetificate  op  Deposit). 

drawer,  payee  against;  alleging  excuse  for  failure  to  give  notice  of 

nonpayment,  625. 
drawer,  payee  against;  alleging  excuse  for  nonpresentment,  626. 
drawer,  payee  against;  pleading  copy,  624;  pleading  legal  effect,  623. 
excuse  for  failure  to  give  notice  of  nonpayment  of  check;  allega- 
tion of,  payee  against  drawer,  625. 
excuse  for  nonpresentment;   allegation  of,  payee  against  drawer, 

626. 
failure  to  give  notice  of  nonpayment;    allefeittion;   payee  against 

drawer,  625. 
indorsee;  on  certificate  of  deposit,  630. 
indorsee  or  bearer  against  drawer  and  indorser,  628. 
legal  effect  (see  Pleading  Legal  Effect). 

nonpayment,  notice  of;  alleging  excuse;  payee  against  drawer,  625. 
nonpayment  (see  Payment). 
nonpresentment,  allegation  of  excuse  for;   payee  against  drawer, 

626. 
notice  of  nonpayment,  alleging  excuse  for  failure  to  give;  payee 

against  drawer,  625. 
payee  against  drawer;  pleading  legal  effect,  623;  pleading  copy,  624. 

;  alleging  excuse  for  failure  to  give  notice  of  nonpayment,  625; 

for  nonpresentment,  626. 
payment  (see  Nonpayment). 
CHILD,  assault  on;  complaint  for,  947. 

injury  to,  by  dangerous  and  attractive  nuisance  In  the  street;  com- 
plaint for,  1053. 
CHILD  (see  Minos  Child). 

CHILDREN;  complaint  for  necessaries  furnished  to,  661. 
CHOSE  IN  ACTION  (see  Personal  Peopeety). 

CIRCUIT  COURT;  action  erroneously  certified  to  as  involving  title  to 
land;  order  of  dismissal  (Wis.)  2222. 
commissioner  (see  Coitbt  Commissionee)  . 

petition  to,  for  allowance  of  appeal  from  county  court  after  ex- 
piration of  time  (Wis.)  2461. 
order  allowing  appeal  to  from  county  court  after  expiration  of 

time. (Wis.)  2462. 
petition  to  for  condemnation  of  land  for  street  in  city  (Wis.)  2500. 
CISTERN,  negligent  construction  of,  by  municipality;   action  by  ad- 
ministratrix for  death  of  husband  resulting  from,  1009. 
CITIZENSHIP,  diverse;  allegation  of  in  action  in  United  States  court, 
555. 

;  in  equity,  556. 

;  at  law,  alien  against  citizen,  557. 
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CITIZENSHIP— cont. 

different,  action  on  ground  of,  in  United  States  court;  allegation 

of  assignment,  530. 
diverse;  petition  for  removal  of  action  to  United  States  court,  2474. 

;  bond,  2475. 

;  order  of  removal,  2476. 

CITY,  action  against;  notice  of  claim,  p.  26  n. 
action  against  (see  Injitrt). 

action  against,  for  leaving  dangerous  structure  In  the  street,  1011. 
action  against,  for  sidewalk  injury,  1002,  1003. 
clerk;  return  by,  to  writ  of  certiorari,  2408. 
clerk;   writ  of  certiorari  to,  to  review  action  of  board  of  review 

which  has  dissolved,  2405. 
common  council  of,  action  of  in  laying  out  street;  petition  for  writ 

of  certiorari  to  review,  2401. 
complaint  by,  in  equity,  to  enjoin  erection  of  a  building  in  a  public 

street,  1078. 
notice  of  claim  against,  44,  p.  26  n. 
officers  of,  committing  trespass  while  abating  a  public  nuisance, 

1010. 
officers  of;  petition  for  mandamus  against,  to  compel  levy  of  a  tax 

to  pay  judgment,  2418. 
or  county;  action  against,  for  damage  done  by  mob  or  riot,  878. 
ordinance;   injuries  from  kick  of  horse  running  at  large  contrary 

to  the  terms  of;  complaint,  1000. 
ordinance;   complaint  for  recovery  of  forfeiture  for  violation  of, 

1284. 
ordinance,  void;  complaint  to  restrain  prosecution  for  violation  of, 

1242. 
ordinance  (see  Ordinance). 
street;  petition  for  opening,  under  general  charter  (Wis.)  2497. 

;  judgment  of  condemnation  (Wis.)  2501. 

• ;  petition  for  condemnation  (Wis.)  2500. 

;  report  of  board  of  public  works  (Wis.)  2498. 

;  resolution  of  common  council  ordering  condemnation   (Wis.) 

2499. 
street,  railroad  in;   allegation  for  injunction  against  authorizing, 

413. 

;  against  laying,  414. 

CIVIL  ARREST,  provisions  as  to,  p.  519  n. 

(See  Abbest.) 
CIVIL  CONTEMPT;  affidavit  of  failure  to  comply  with  court  order  for 

payment  of  money  (Wis.)  2009. 
affidavit  for  motion  for  order  to  show  cause,  or  attachment  (Minn. 

and  Wis.)  2011. 

;  for  violation  of  Injunctional  order,  2012. 

attachment  of  witness  for  not  obeying  subpoena,  2013. 
commitment  for,  2023. 

judgment  of  conviction;  directing  payment  of  fine  (Wis.)  2020. 
;  ordering  payment  of  Indemnity  for  actual  loss  (N.  Dak.  and 

Wis.)  2021. 

■ ;  ordering  imprisonment,  2022. 

order  adjudging  debtor  guilty  of;    in  supplementary  proceedings, 

2347. 

;  commitment,  2348. 

order  of  summary  conviction  of  witness  for  refusing  to  answer 

proper  question  in  presence  of  court  (Wis.)  2008. 
warrant  of  commitment  (Wis.)  2010. 
(See  Contempt  Pboceedinos.) 
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CIVIL  PROCESS;  justification  by  officer  under;  as  defense  in  action 

for  false  imprisonment  and  malicious  prosecution,  1625. 
CLAIM;   action  by  assignee  of;  allegation  of  representative  capacity, 
527. 

;  alleging  assignment  in  writing,  529. 

;  alleging  defendant's  consent  to  the  assignment,  528. 

against  city;  notice  of,  p.  26  n.,  44. 

against  estate,  contingent,  41. 

against  estate  of  deceased  person,  39,  p.  22  n. 

against  estate  of  deceased  person,  by  agent  or  attorney,  40. 

against  municipal  corporation  for  sidewalk  injury,  43. 

against  railroad  for  stock  killed,  46  (Iowa  and  Nebr.)  50. 

against  town,  for  personal  injury,  45. 

for  damages  (see  Damages). 

for  fire  set  by  locomotive  (Wis.)  48,  49. 

for  mechanic's  lien  (Minn.)  379. 

for  mechstoic's  lien;  assignment  of  (Wis.)  376. 

;  notice  of,  377. 

for  mechanic's  lien,  by  principal  contractor   (Wis.)  372,  (N.  Dak. 

and  S.  Dak.)  384. 
for  mechanic's  lien,  by  subcontractor  or  laborer  (Wis.)  373. 
for  mesne  profits;    complaint   in  ejectment    (Iowa)    1110,    (Nebr.) 

1113. 
for  personal  injury  against  municipal  coriwration,  42,  p.  24  n. 
for  redelivery  of  securities  for  purchase  money;  complaint,  breach 

of  contract  of  sale  of  real  estate,  892. 
for  special  damage  (see  Special  Damaoe). 
for  stock  killed  on  account  of  defective  fencing,  against  railroad 

company  (Wis.)  47. 
Illegal;    complaint  by  taxpayer  to  restrain  county  officers  from 

paying,  1245. 
of  defendant,  for  improvements  and  taxes  paid,  in  ejectment;  affi- 
davit stating,  in  order  that  issue  may  be  tried  before  judgment 
for  the  plaintiff  (Wis.)  2134. 

;  judgment  for  plaintiff,  setting  off  value  (Wis.)  2137. 

;  notice  of  motion  for  assessment  of  value  (Wis.)  2135. 

;  order  for  trial  of  issue  (Wis.)  2136. 

;  order  on  foot,  making  judgment  absolute  in  favor  of  defend- 
ant (Wis.)  2138. 
of  joint  liability;  affidavit  In  garnishment  before  Judgment  (Wis.) 

294. 
of  ownership  (see  Thied  Person). 

of  plaintiff;  verdict  for  defendant  on  and  on  counterclaim,  1912. 
of  title  from  common  source  by  both  parties,  In  ejectment  (Minn. 

and  Wis.)  1104. 
of  title  (see  Owneeship). 

or  notice  of  injury  by  municipality,  filing,  p.  568  n. 
part  of  admitted  to  be  just;  notice  of  motion  that  defendant  sat- 
isfy (Wis.)  1763. 

;  order  thereon,  1764. 

part  of  plaintiff's  admitted  by  answer;  notice  of  application  for 
judgment  by  default  before  clerk,  2042. 

;  judgment  thereon,  2043. 

;  order  requiring  payment  by  defendant,  2044. 

to  surplus,  in  foreclosure;  affidavit  for  motion  for  reference  (Wis.) 
1960. 

;  notice  of  claim  (Wis.)  1959. 

;  notice  of  motion  for  payment  (Wis.)  1964. 

. ;  notice  of  motion  for  reference  (Wis.)  1961. 
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CLAIM — cont. 

;  order  for  distribution  (Wis.)  1965. 

;  order  of  reference  (Wis.)  1962. 

;  referee's  report  (Wis.)  1963. 

CLAIMANT  in  garnishment;  order  interpleading  (Wis.)  301. 

rival,  action  of  quo  warranto  brought  by;  judgment  for  incumbent, 
2208. 

;  judgment  of  ouster  from  oflace,  2207. 

tax  title;  action  by,  to  bar  original  owners;  judgment,  2204,  2205.      T 
tax  title;  original  owner  against;  defense  of  special  statute  of  lim-  ' 

itations  in  ejectment  (Wis.)  1667. 
rival,  and  their  creditors;  complaint  by  trustee  of  title  of  real  es- 
tate for  interpleader  of,  and  determination  of  their  rights,  1288. 
(See  Claim;  Lien  Claimant;  Tax  Title  Claimant.) 
CLAIMING    interest    on    purchase    money;     complaint    by    purchaser 

against  vendor,  in  specific  performance,  1140. 
CLAIMS  against  estate  of  deceased  person,  settlement  of, -p.  816  n. 
contingent,  must  be  presented,  p.  23  n. 
proven,  estate  insufficient  to  pay;    complaint  by  creditor  against 

grantee  of  deceased  debtor,  1205. 
to  recover  corporate  property  lost  or  squandered  by  directors  and 
officers,  and  bringing  them  in;   supplemental  complaint  filed  by 
leave  of  court  by  intervening  creditor  in  action  brought  by  stock- 
holder to  sequestrate  bank  property,  1222. 
unliquidated;  assignment  of,  37. 
CLERK;  complaint  on  bond  for  fidelity  of,  720. 

cross  interrogatories  for  deposition,  to  be  filed  by  (Iowa)  1873. 

disclosure  of  secrets  by;  allegation  for  injunction  against,  425. 

judgment  of  default  taken  before  (see  Default). 

notice  by,  of  filing  deposition  (Iowa)  1880. 

notice  by,  of  striking  struck  jury  (Wis.)  1910. 

of  court,  within  state;   acknowledgment  by   (111.)   p.  17  n.,   (Mo.) 

p.  14  n.,  (N.  Dak.'  and  S.  Dak.)  p.  16  n. 
of  court,  without  state;  acknowledgment  by  (111.)  p.  17  n.,  (Iowa) 
p.  12  n.,  (Minn,  and  Mo.)  p.  14  n.,  (N.  Dak.  and  S.  Dak.)  p.  16  n., 
(Wis.)  p.  11  n. 
to  employer,  privileged  commnnication;    as  defense  in  action  for 

libel  and  slander,  1636. 
taxation  of  costs  by;  notice  of  motion  to  review  (Wis.)  2296. 
7-^ — ;  order  to  review  (Wis.)   2297. 
CLERK  (see  City  Clbek;  Village  Clebk). 

CLOUD  ON  TITLE;  complaint  in  equity  to  cancel  mortgage,  1179. 
complaint  in  equity  to  remove  and  to  enjoin  judicial  sale,  1178. 
to  remove  (see  Quiet  Title). 
COAL  HOLE  in  sidewalk,  license  to  maintain;   defense  in  action  for 

nuisance,  1646. 
COGNOVIT  or  judgment  note;  judgment  roll  on  (Minn,  and  Wis.)  22'38. 
COLLAPSE  of  building;  complaint  by  tenant  against  landlord  and  an- 
other tenant  for  negligently  overloading  floors,  1289. 
COLLATERAL  securities;   held  by  indorser;   complaint  agaiiist  maker 
and  indorser,  seeking  to  reach  and  enjoin  transfer  of  note,  1238. 
held  by  plaintiff,  defendant  surety  asking  to  be  subrogated;    de- 
fense in  action  on  bills  and  notes,  1477. 
pledgor  of,  to  recover  excess  of  money  collected;  complaint  aga-inst 

pledgee,  650. 
sale  of,  payment  by;   allegation  of,  as  defense  In  action  for  money 
had  and  received,  1435. 
COLLECTION;   and  distribution  of  assets  of  domestic  buslhess  corpo- 
ration, complaint  for;  by  receiver  in  sequestration  action  by  judg- 
ment creditor,  p.  741  n. 
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■»  COLLECTION— cont. 

from  principal,  or  notice  of  nonpayment,  neglect  of;    defense  by 

surety  in  action  on  lease,  1529. 
of  fraudulent  judgment  against  school  district;   complaint  by  tax- 
payer to  restrain,  1246. 
of  judgment;   perpetual  injunction  against,  2181. 
of  money  by  sheriff  and  neglect  to  pay  over;   allegation  of  breach 
of  bond,  728. 

;  allegation  of  judgment,  729. 

note  lodged  with  bank  for;  complaint  against  bank  for  neglecting 
to  present,  904. 
COLLIDING  with  plaintiff's  carriage  in  highway;   complaint  for  neg- 
ligence, 997,  998. 
•COLLISION;  at  crossing,  injuries  from;  coimplaint  against  street  rail- 
way company,  1031,  1032,  1033. 
in  highway;  allegation  of  plaintiff's  negligence,  as  defense,  1589. 
injuries  by;  complaint  by  employee  against  railroad  company,  1021. 
loss  by;  allegation  in  complaint  on  marine  insurance  policy,  774. 
of  engine  with  street  car;   complaint  by  passenger  in  street  car 

against  railway  company,  1034. 
of  trains,   negligent,   injuries   resulting   from;    complaint   by   pas- 
senger against  railway  corapany,  1013. 

;  where  passenger  jumped  from  the  train  to  avoid  injury,  1014. 

■with  cattle  straying  on  track  through   defective  fence,   derailing 
train;   complaint  by  passenger  against  railroad  company  for  in- 
juries, 1016. 
with    street    car,    person    killed    by;    complaint   by   administrator 
against  street  railway  company,  1038. 
'COLLUSION,  judgment  obtained  by;   relief  in  equity,  p.  985  n. 
COMBrNATION,   conspiracy,   etc.;    affidavit   that   corporation  has   not 

entered  into  ("Wis.)  2561. 
■COMMANDING  OFFICER  of  military  post;  acknowledgment  talten  by 

(Wis.)  p.  11  n. 
COMMENCEMENT  of  answer;  by  infant,  1331. 
by  lunatic,  1332. 

defendant  appearing  in  person,  1329. 
defendant  sued  by  wrong  name,  1330. 
husband  and  wife  jointly,  1333. 
-COMMERCIAL   AGENCY;    complaint  for   false   representations   made 

through,  as  to  solvency,  866. 
■COMMERCIAL  PAPER  (see  Bills  and  Notes). 

^COMMISSION;  deposition  on,  and  return  of  commissioners  (Wis.)  1852. 
notice  or  order;  certificate  to  deposition  taken  under  (Minn.)  18G1. 
return  and  certificate;   for  perpetuation  of  testimony   (Minn,  and 

Wis.)   1889. 
to  perpetuate  testimony  of  witness  without  the  state;   application 
for  (Minn,  and  Wis.)  1887. 

;  order  thereon  (Minn,  and  Wis.)  18S8. 

to  fake  deposition  (Iowa)  1874,  (Minn.)  1867,  (Wis.)  1851. 
to  take  deposition;  affidavit  for  application  for  (Minn.)  1862. 
to  take  deposition;  cros_s  interrogatories  for  issuance  of,  with  pro- 
posal of  additional  commissioner  (Wis.)  1850. 
to  take  deposition  for  perpetuation  of  testimony  against  all  per- 
sons  (Wis.)   1891. 

■ ;  notice  by  commissioner  (Wis.)  1892. 

;  return  and  certificate  (Wis.)  1893. 

to    take    deposition;     interrogatories    and    cross    interrogatories 

(Minn.)  1865. 
to  take  deposition;  interrogatories  for  issuance  of  (Wis.)  1848. 
;  notice  of  issuing  commission   (Wis.)   1849. 
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COMMISSION— cont. 

to  take  deposition;  notice  of  application  for  (Minn.)  1863. 

to  take  deposition;  cross  interrogatories  (Iowa)  1873. 

;  interrogatories  (Iowa)  1872. 

;  notice  of  issuance  (Iowa)  1871. 

to  take  deposition;  notice  of  return  and  filing  (Wis.)  1854. 

to  take  deposition;  notice  of  settlement  of  interrogatories  (Minn.) 
1866. 

to  take  deposition;  order  for  issuance  of  (Minn.)  1864. 

to  take  deposition;  return  and  certificate  of  commissioner  (Minn.) 
1868. 
COMMISSION  (see  Deposition;  Factob). 
COMMISSION  MERCHANT;  complaint  by  owner  of  live  stock  shipped. 

in  another's  name,  against,  for  proceeds  of  sale,  1290. 
COMMISSIONS,  broker's;  complaint  for,  669. 
COMMISSIONS  (see  Broker;  Factor). 
COMMISSIONER  (see  Banking  Commissioner). 

COMMISSIONERS   IN  CONDEMNATION   PROCEEDINGS;    judgment 
'on  appeal  from  award  of  (Wis.)  2517,  (Minn.)  2532. 

notice  of  appeal  from  award  (Minn.)  2531,  (Wis.)  2516. 

notice  of  filing  report  of  (Minn.)  2530. 

notice  of  meeting  of  (Wis.)  2513. 

oath. of  (Minn.)  2528,  (Wis.)  2511. 

oath  of;  condemnation  for  state  institution  (Wis.)  2523. 

order  appointing  (Minn.)  2527,  (Wis.)  2510. 

;  to  condemn  land  for  state  institution  (Wis.)  2522. 

report  of  (Wis.)  2514,  (Minn.)  2529. 

request  to  proceed  with  their  duties  (Wis.)  2512. 

to  assess  damages  for  lands  taken  for  railway  purposes;  applica- 
tion by  railway  to  sheriff  for  appointment  of  (Iowa)  2533. 

;  notice  of  appeal  from  assessment,  2537;  notice  of  application,. 

2535;  order  appointing,  2534;  report  of,  2536. 
COMMISSIONER  OF  DEEDS;  acknowledgment  taken  by,  without  thfr 
state  (111.  and  Nebr.)  p.  17  n.,  (Iowa)  p.  12  n.,  (Minn,  and  Mo.)- 
p.  14  n.,  (N.  Dak.  and  S.  Dak.)  p.  16  n.,  (Wis.)  p.  11  n. 

authentication  of,  p.  8  n. 

Jurat  by,  13. 
COMMISSIONER  IN  PARTITION;  final  report  of  (Wis.)   2118. 

;  compensation  to  secure  equality,  2120. 

;  unknown  owners,  2119. 

oath  of  (Wis.)  2115. 

order  appointing  (Wis.)  2113. 

;  and  directing  commissioners  to  plat  the  premises  (Wis.)  2114. 

preliminary  report  of,  showing  platting  of  the  premises,  2116. 

water  power;  order  appointing  (Wis.)   2130. 

;  report  of  (Wis.)   2131. 

COMMISSIONERS   TO   TAKE  DEPOSITION;    proposal   of   additional, 
and  cross  interrogatories  for  issuance  of  commission  (Wis.)  1850. 

return  and  certificate  of,  upon  taking  deposition  (Minn.)  1868. 

return  of  and  deposition  (Wis.)  1852. 

(See  Deposition;  Additional  Commissioner.) 
COMMITTEE  of  lunatic;  complaint  against  (N.  Y.)  559. 

complaint  by  (N.  Y.)   558. 
COMMITMENT  for  civil  contempt,  2023. 

for  criminal  contempt  committed  in  Immediate  view  of  the  court 
(N.  Dak.  and  Wis.)  2001. 

for   criminal   contempt  not   committed   in   presence   of   the   court 
(N.  Dak.  and  Wis.)  2007. 

for  contempt  (see  Punishment). 
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COMMITMENT— cont 

for  disobedience  to  writ  of  habeas  corpus,  2396. 
on  order  adjudging  debtor  guilty  of  civil  contempt,  In  supplement- 
ary procedings,  2348. 
warrant  of,  in  civil  contempt,  for  failure  to  pay  money  (Wis.)  2010. 
COMMITMENT   (see  Abekst). 

COMMON  CARRIER;  action  against;  allegation  of  negligent  unloading, 
921. 
action  against;  allegation  of  through  contract  over  connecting  lines, 

919. 
action  against  for  breach  of  duty  as  carrier,  915. 
action  against,  for  failure  to  deliver  at  agreed  time,  with  claim  for 

special  damages,  918. 
action  against,  for  breach  of  special  contract  of  carriage,  916. 
action  against,  for  loss  of  baggage,  917. 
action  against,  for  loss  of  goods,  914. 
COMMON  CARRIER  (see  Cakbieb). 

COMMON  COUNCIL  of  city;  petition  for  writ  of  certiorari  to  review  ac- 
tion of,  in  laying  out  street,  2401. 
resolution  of,  ordering  cdndemnation  of  land  for  street  in  city 
(Wis.)  2499. 
COMMUNICATION,  improper,  by  party  to  members  of  jury;  affidavit 

for  new  trial,  1989. 
COMMUNICATION  (see  Peivileged  Communication). 
COMPETITION,  unfair,  in  trade,  by  imitation  of  label  or  infringement 
of  trade-mark,  and  for  damages;  complaint  for  perpetual  injunc- 
tion and,  1231. 
COMPLAINT;  allegation  on  demand  to  become  due,  for  attachment,  212. 
affidavit  on  motion  to  dismiss,  for  failure  to  file  and  pay  state  tax, 

1740. 
demand  of  copy  on  general  appearance  in  person,  201. 

;  by  attorney,  203. 

demurrer  to  (Minn.)  1312,  1313  (N.  Dak.  and  S.  Dak.)  1322,  (Wis.) 
1301. 

;  based  on  statute  of  limitations  (Wis.)  1308. 

;  for  defect  of  parties  (Wis.)  1306;  for  incapacity  to  sue  (Wis.) 

1304;   for  misjoinder  of  causes  of  action   (Wis.)   1307;   for  pen- 
dency of  another  action  (Wis.)  1305;  for  want  of  jurisdiction  of 
person   (Wis.)   1302;   for  want  of  jurisdiction  of  subject   (Wis.) 
1303. 
failure  to  serve;  affidavit  for  motion  to  dismiss,  2026. 

;  judgment  of  dismissal,  2034. 

for  personal  injury,  against  municipal  corporation;   allegation  of 

amount  (Minn,  and  N.  Dak.)  p.  25  n. 
for  stock  killed  by  railroad  company;  notice  of  claim,  p.  27  n. 
in  action  for  condemnation  (N.  Dak.)  2538. 
in  action  to  enforce  log  lien  (Wis.)  2477. 
notice  of  motion  to  amend;  by  adding  defendant,  1728. 

;  by  correcting  fictitious  name,  1729. 

;  by  striking  out  coplalntiSs  and  making  them  defendants,  1727. 

or  affidavit  by  game  warden,  for  forfeiture,  before  justice  of  the 

peace  (Wis.)  1276. 
served  with  summons;  judgment  by  default  before  clerk,  2041. 
"~  to  set  aside  judgment  procured  by  perjury  or  fraud  (Minn.)  2281. 
COMPLAINTS;  abandonment  of  voyage;   charterer  against  shipowner, 
758. 
abatement  of  nuisance,  in  law  and  equity,  p.  606  n. 
abatement  of  brickyard,  1064;  gasworks,  1063;  soap  factory,  1061. 
abatement,  against  continuer  of  nuisance,  1062. 
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COMPLAINTS— cont. 

abortion,  unlawful;  complaint  for  Conspiracy,  1292. 

acceptance  not  according  to  terms  of  bill;  payee  against  acceptor, 

609. 
acceptance  of  goods  made  on  defendant's  order;  breach,  of  contract, 

818. 
acceptance  of  goods  sold  on  written  contract,  allegation  of;  seller 

against  buyer,  665. 
accepted  order,  payable  on  condition  out  of  particular  fund,  789. 
acceptor,  payee  against,  607. 

acceptance  not  according  to  terms  of  bill,  609. 
acceptor  for  honor,  610,  622. 
bill  drawn  and  accepted  by  same  person,  611. 
bill  payable  from  particular  fund,  612. 
pleading  copy  of  bill,  608. 
promise  to  accept  bill,  6iS. 
acceptor  and  drawer,  payee  against,  621. 
acceptor  and  drawer  same  person,  payee  against,  611. 
acceptor  Wlthdut  fuhSs;  action  on  note  for  money  paid,  636. 
accident  policy;  action  by  insured,  769. 

action  by  'pel'fednal  representative,  770. 
accommodation  maker  of  note;  action  by  for  money  paid,  635. 
account,  common  form,  699. 

account  erroneous;  for  recovery  of  money  overpaid,  645. 
account  for  services,  668;  for  work  and  materials,  681. 
account  stated,  700;  same  between  tiartners,  701. 
account  stated,  correctilig  mistalces  in,  and  for  judgment,  1214. 
accounting;  auctioneer  or  agent  not,,  903. 

corporate  officers,  to  compel,  and  restrain  them  from  appropri- 
ating corporate  tnotieys,  1244. 
foreclosure,  mortgagee  in  possession  seeking  accounting  against 

parties  entitled 'to  redeem,  1120. 
subscription  agent;  on  bond,  721. 
accumulation  of  snow  and  Ice,  negligence;   injury  resulting  from, 

1008. 
action  against  defendant  as  representative  of  others,  526. 
action  by  foreign  administrator;  legislative  authority  for,  p.  298  n. 
action    by   or   against   married    woman    having    separate    estatt, 

p.  348  n. 
action  by  one  on  behalf  of  numerous  parties;  allegation  of  repre- 
sentative capacity,  522. 
action  on  money  demand  against  administrator  or  executor  (Wis.) 

p.  297  n. 
additional   liability  of  stockholders   under  banking  law;    creditor 

against  insolvent  bank  and  stockholders,  to  enforce,  1225. 
admeasurement  of  dower,  1170. 

administration  bond;   by  county  judge,  for  benefit  of  all  parties 
(Wis.)  734. 

;  by  creditor  (Wis.)  730;  by  heir  (Wis.)  731. 

;  by  heir,  where  leave  to  sue  is  not  renuired,  735. 

;  by  heir,  allegation  of  conversion  and  refusal  to  account,  736. 

administration  proceedings;  cla'inis  against  heirs,  legatees  and  dev- 
isees, p.  816  n. 
administrator;  action  against,  543. 

;  action  against  on  money  demand  (Wis.)  p.  ^97  n. 

;  action  by,  542;  same  for  conversion,  870. 

;  death  of  person  killed  by  collision  with  street  car,  1038. 

;  ejectment  (Wis.)  1107. 

— ;  on  behalf  of  creditors,   to   seize  property  fraudulently   con- 
veyed (Iowa)  p.  699  n. 
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COMPLAINTS— cont. 

;  to  reach  property  fraudulently  conveyed  by  intestate,  1204. 

administrator  de  bonis  non;  complaint  by,  546. 

;  complaint  by,  on  bond  of  former  administrator,  alleging  mal- 
administration (Wis.)  732. 
administrator;  foreign,  complaint  by,  549. 

;  of  deceased  partner,  against  survivor  for  dissolution,  1217. 

;  of  maker,  complaint  by  payee  against,  581. 

;  of  payee,  action  by,  582. 

;  of  person  killed  by  gross  negligence  of  motorman  of  street 

car,  1039. 
administrator  with  will  annexed;  complaint  against,  54. 
administratrix,  action  by,  for  death  of  husband  from  negligent  con- 
struction of  cistern  by  municipality,- 1009. 
adultery,  divorce  on  ground  of,  1248. 
advances,  for  repayment  of  and  rescission  of  contract  on  ground  of 

fraud,  1211. 
advertising  agent,  for  services  and  disbursements,  685. 
affections  of  husband,  for  alienating,  979. 

affections  of  husband;  conspiracy  to  alienate,  and  deprive  wife  of 
support;  guardian  of  Insane  wife  against  mother-in-law  and  oth- 
ers, husband  being  joined  as  defendant,  1287. 
affirmance  of  validity  of  marriage,  1261. 
agent;  allegation  of  fraud  accomplished  through,  865. 
agent,  against;  breach  of  instructions  as  to  sale,  900. 

■ ;  carelessly  selling  to  insolvent,  898. 

;  money  collected,  644;  not  accounting,  903. 

•— — ;  not  using  diligence  to  sell  goods,  897. 

;  selling  for  worthless  paper,  899. 

agent,  note  signed  by;  payee  against  maker,  575. 
agreement  to  construct  farm  railroad  crossing;    specific  perform- 
ance, 1146. 
agreement  to  execute  chattel  mortgage;   specific  performance  and 

to  set  aside  fraudulent  disposition  of  the  property,  1145. 
agreement  to  forward  goods;  against  warehouseman  for  breach  of^ 

931. 
agreement  to  give  chattel  mortgage;   by  creditor,  for  specific  per- 

formanice,  1143. 
agreement  to  insure,  policy  not  issued;  action  on,  763. 
agreement  to  lease  real  estate;  by  lessee,  for  specific  performance, 

1144. 
agreement  to  pay  money;  in  consideration  of  withdrawal  of  pending 

action,  705. 
— — ;  withdrawal  of  opposition  to  probate  of  a  will,  706. 
agreement  to  pay  tax;   recovery  of  tax  paid,  by  landlord  against. 

tenant,  639. 
agreement  to  transport  cattle;  against  carrier  for  refusal  of  com- 
pliance with,  922. 
agreemept  (see  Arbiteation;   Contkact;   Fbaudulent  AGBtEMiNr; 

Promise;  Weittei*  Contkact). 
alien  against  citizen,  In  United  States  court;  aUsgaciOii  of  cltlzer- 

ship,  557. 
alimony;  on  judgment  for,  798. 
allegations  in  action  on  judgment,  p.  422  n. 

;  aption  by  trustee  in  bankruptcy  to  reco-ver  unlawful  prefer 

ence,  p.  720  n. 

;  breach  of  contract  of  indemnity,  p.  444  n. 

. ;  breach  of  covenant  against  incumbrances,  p.  426  n. 

;  coverture,  in  complaint  against  married  woman,  p.  348  n. 
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;  damage,  in  action  against  seller  on  oral  contract  of  sale, 

p.  452  n. 

;  demand  and  refusal,  in  conversion,  p.  479  n. 

;  demand,  in  complaint  on  non-negotiable  note,  p.  417  n. 

;  eviction,  on  breach  of  covenant,  p.  428  n.,  p.  429  n. 

• — — ;  purchase  of  ticket  or  payment  of  fare,  fn  action  for  ejectment 
from  train,  p.  574  n. 

;  special  damages,  in  action  for  malicious  prosecution,  p.  526  n. 

;  statutory  requirements,  in  complaint  on  judgment  of  justice 

of  the  peace,  p.  425  n. 

allowance  of  claims  against  estates  of  deceased  persons,  p.  816  n. 

amended  complaint,  formal  parts,  494. 

amended  complaint  in  creditor's  action  against  insolvent  bank  and 
its  officers,  to  sequestrate  property  and  enforce  liabilities  of  stock- 
holders and  officers,  1223. 

amendment  of  complaint  in  partition,  p.  679  n. 

animals,  killing  or  worrying,  by  vicious  dog,  985. 

;  double  damages  (Wis.)  986;  treble  damages  (Wis.)  987. 

annulment  of  marriage;  fraud  by  husband,  1258. 

;  fraud  by  wife,  1259;  lunacy,  1257;  nonage,  1256. 

;  prior  marriage,  1260. 

apartment  house,  falsely  representing  wall  in  to  be  fireproof;  tenant 
against  landlord,  862. 

appeal  bond  or  undertaking,  739. 

appeal  bond;  surety  on,  for  money  paid,  641. 

application  to  attorney  general  to  commence  quo  warranto  action, 
and  his  refusal;  allegation  of,  1274. 

appointive  state  office,  usurpation  of  by  one  not  a  citizen;  quo  war- 
ranto, 1268. 

apprentice  against  master,  on  contract  of  employment,  815. 

apprentice,  father  of  against  master,  on  contract  of  employment, 
816. 

appropriating  corporate  moneys;  to  restrain  and  compel  accounting 
by  corporate  officers,  1244. 

arbitration  award,  action  on  common-law  agreement,  702. 

;  allegation  of  enlargement  of  time,  704. 

;  of  umpire,  complaint  on,  703. 

arbitration  bond;  action  on  for  refusal  to  comply  with  award,  722. 

arbitration,  statutory,  proceedings  on,  p.  365  n. 

arbitration  (see  Awaed). 

area  of  a  tract  of  land;  for  fraudulently  misrepresenting,  856. 

arrest,  failure  to,  on  execution  against  the  body;  complaint  against 
sheriff,  935. 

arrest,  malicious,  in  civil  action,  952,  953. 

arrest;  escape  from  custody,  complaint  against  sheriff,  940. 

arrest,  order  of,  void  for  want  of  jurisdiction;  complaint  for  false 
imprisonment,  958. 

architect;  for  services,  67.4. 

assault  and  battery,  942;  claiming  special  damages,  943. 

;  forcible  ejection  from  railroad  train,  949;  street  car,  948. 

;  with  accompanying  false  imprisonment,  944,  945,  946. 

assaiilt  on  servant  or  child,  947. 

assessment  or  tax;  to  set  aside  as  illegal;  complaint  by  owner.  In 
equity,  1183. 

assets  fraudulently  conveyed;  seizure  of  in  creditor's  action,  p.  699  n. 

assets  of  corporation  fraudulently  conveyed  by  officers  to  them- 
selves and  unpaid  stock  subscriptions;  complaint  by  judgment 
creditor  against  insolvent  corporation  and  its  officers,  to  reach, 
1207. 
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assets  of  corporation,  sequestration  of,  and  to  enforce  payment  of 
stock  subscription;  complaint  by  creditor  of  insolvent  corpora- 
tion against  corporation  and  stockholders,  1219. 

assets  of  debtors  transferred  to  third  person  for  note  and  the  note 
assigned  for  benefit  of  creditors;  complaint  against  debtors  seek- 
ing to  set  aside  transaction  as  fraudulent  and  for  a  receiver,  1192. 

assets  of  domestic  business  corporation,  collection  and  distribution 
of  by  receiver;  sequestration  action  by  judgment  creditor,  p.  741  n. 

assigned  fire  policy;  action  by  purchaser  of  the  property,  762. 

assigned  judgment;  action  on  warranty  of  amount  due  on,  848. 

assignee;  action  on  behalf  of  creditors,  to  seize  property  fraudur' 
lently  conveyed  (Iowa)  p.  699  n. 

assignee  after  conversion;  action  by  for  conversion,  869. 

assignee  after  conversion  of  bond;  action  by,  873. 

assignee  against  maker  of  negotiable  unindorsed  note,  605. 

assignee  against  mortgagor,  mortgagee  who  guaranteed  payment, 
and  subsequent  purchaser  "who  assumed  the  mortgage;  in  fore- 
closure action,  1118. 

assignee  for  benefit  of  creditors,  allegation  of  representative  capac- 
ity, 532. 

;  substituted  assignee,  533. 

assignee,  foreign  official  allegation  of  representative  capacity^  535. 

assignee  in  bankruptcy,  to  recover  unlawful  preference  or  its  value, 
1203. 

assignee  In  trust  for  wife;  action  by  on  life  policy,  767. 

assignee,  judgment  debtor  and  pretended  creditor  named  in  as- 
signment; complaint  against,  to  set  aside  general  assignment  for 
fraud  extrinsic  to  the  instrument,  1190. 

assignee  of  cargo;  action  by  shipowner  against,  for  freight,  755. 

assignee  of  claim;  allegation  of  assignment  in  writing,  529. 

;  allegation  of  representative  capacity,  527. 

;  alleging  defendant's  consent  to  the  assignment,  528. 

assignee  of  devisee  of  reversion  and  rent  against  assignee  of  part 
of  the  premises,  784. 

assignee  of  judgment;  action  on  judgment,  795. 

assignee  of  judgment  against  judgment  debtor  and  his  mortgagee 
of  personal  property  and  an  assignee  under  a  fraudulent  agree- 
ment to  transfer  debtor's  property  including  mortgaged  property, 
1194. 

assignee  of  lease;  lessor  against,  779. 

assignee  of  part  of  premises;  assignee  of  devisee  of  reversion  and 
rent  against,  784. 

assignee  of  rent  against  lessee,  782. 

assignee;  recovery  of  price  of  stock,  fixtures  and  good  will  of  busi- 
ness, to  be  paid  in  instalments,  662. 

assignee;  special  contract  of  service  fulfilled  by,  687. 

assignee,  under  state  insolvent  law;  complaint  by,  534. 

assignor,  goods  wrongfully  taken  from;  action  by  present  owner, 
884. 

assignment;  allegation  of  in  action  in  United  States  court  on 
ground  of  different  citizenship,  530. 

;  allegation  of  defendant's  consent  in  action  by  assignee  of 

claim,  528. 

assignment  for  benefit  of  creditors,  setting  aside  as  fraudulent  and 
to  enforce  stock  subscription  and  sequestrate  assets;  creditor 
against  corporation  and  its  officers,  1220. 

assignment  for  benefit  of  creditors  of  note  given  for  assets  of  debt- 
ors transferred;  complaint  against  debtors  seeking  to  set  aside 
transaction  as  fraudulent,  and  for  a  receiver,  1192. 
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assignment,  general;  action  against  judgment  debtor,  assignee  and' 
pretended  creditor  named  in  assignment,  to  set  aside  for  fraud 
extrinsic  to  instrument,  1190. 

assignment  in  writing;  allegation  of  in  action  by  assignee  of  claim,. 
529. 

assignment  of  mechanic's  lien;  allegation  of  in  foreclosure  (Wis.) 
1152. 

assignment,  equitable,  of  part  of  fund  to  become  due;  allegation  of, 
531. 

assignment  of  patent;  promise  to  pay  share  of:  net  proiits,  712. 

assignment  void  on  its.  face;  complaint  to  set  aside,  1191. 

association,  unincorporated;  allegation  of  representative  character 
of  ofBcer  of  (N.  Y.)  538. 

attaching  creditor  against  fraudulent  grantee,  in  aid  of  writ  of  at- 
tachment, to  set  aside  deed  of  real  estate,  1197. 

attachment  bond  or  undertaking;  complaint  on,  740. 

attachment,  discharge  of;  complaint  on  undertaking  for,  742. 

attachment,  in  aid  of  writ;   attaching  creditor  against  fraudulent 
grantee,  to  set  aside  deed  of  real  estate,  1197. 
•  attachment  undertaking;  complaint  on  (Wis.)  741. 

attachment,  warrant  of;  complaint  for  maliciously  suing  out,  954. 

attorney;   against,  for  negligence  in  prosecution  of  action,  821. 

;  for  negligent  defehse,  822. 

;  foT  negligence  in  examination  of  title,  823;  attorney;  slander 

of,  963. 

attorney  general;  action  by  state  on  information  of;  allegation  of 
representative  capacity  (Wis.)  566. 

;  action  by,  for  state,  on  the  relation  of  a  private  person;  alle- 
gation of  representative  capacity  (Wis.)  567. 

• ;  action  by,  to  forfeit  franchises  of  street  railway  company  and 

vacate  charter,  because  of  failure  to  perform  its  duties,  1272. 

■ ;  application  to,  to  commence  quo  warranto  action,  and  his  re- 
fusal; allegation  of,  1274. 

;  complaint  in  sequestration  action  by,  against  insolvent  bank- 
ing or  insurance  corporation,  p.  741  n. 

;  or  state's  attorney;  action  by  to  vacate  corporate  charter  for 

violation  of  law,  1273. 

auction,'  purchaser  at;  action  against  for  deficiency  on  resale,  on 
breach  of  contract  of  purchase  of  real  estate,  894. 

auction;  complaint  by  seller  against  buyer,  on. contract  ot  sale,  after 
resale,  843. 

auctioneer;  complaint  against  for  not  accounting,  903f. 

;  complaint  against,  for  selling  below  seller's  limit,  901. 

;  complaint  against,  for  selling  on  credit,  902. 

•: ;  complaint  by,  for  services,  677. 

authority,  legislative,  for  foreign  administrator  to  bring  action, 
p.  298  n. 

authority  of  law,  franchise  granted  without;  complfiint  by  prop- 
erty owner  against  railway  company,  challenging  right  to  exer- 
cise, 1270. 

award  in  statutory  arbitration;  proceedings  in,  p.  365  n, 

award,  of  arbitrators;  allegation  of  enlargement  of  time,  704. 

;  common-law  agreement;  complaint  on,  702. 

;  refusal  to  comply  with;  complaint  on  arbitration  bond,  722. 

award  of  umpire;  complaint  on,  703. 

backwater  caused  by  erection  of  dam;  complaint  for  nuisance,  1070i 

baggage;  against  common  carrier  for  loss  of,  917. 

bail,  sheriff's  liability  as;  action  on,  941. 

bailee,  against;  for  not  taking  care  of  and  returning  goods,  907. 
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bailee,   goods  ■wrongfully  taken  from;    action  by   owner   against 

■wrongdoer,  883. 
bailee    (see   Hirer;    Special   Property;    Warehottseman;    Watch- 
maker; Driving). 
bank,  against;  for  neglecting  to  present  a  note  lodged  ■with  it  for 
collection,  904. 

;  for  not  giving  due  notice,  905;  on  certified  check,  629. 

bank;    depositor  against  directors  for  fraudulent  published  state- 
ments inducing  deposit,  8666. 
bank,  insolvent,  and  its  officers;   amended  complaint  In  creditor's 
action  against  to  sequestrate  property  and  enforce  liabilities  of 
stockholders  and  officers,  1223. 
bank,  insolvent,  and  stockholders;  creditor  against,  to  enforce  addi- 
tional liability  of  stockholders  under  banking  law,  1225. 
bank;   insolvent  state  bank;   complaint  b^  creditor  or  stockholder, 

to  close  up  business  and  sequestrate  property  of,  1221. 
bank  property,  action  by  stockholders  to  sequestrate;  supplemental 
complaint  filed  by  leave  of  court  by  intervening  creditor  to  bring 
In  directors  and  officers,  and  to  litigate  claims  for  recovery  of 
property  of  corporation  lost  or  squandered,  1222. 
bank,  state;  complaint  on  note  of,  60G. 

banking  corporation,  debtor,  wife,  and  fraudulent  grantees  of  per- 
sonal property;    judgment  creditor  against,  to   reach   concealed 
personal  property  and  moneys,  1199. 
banking  or  insurance  corporation,  insolvent;   sequestration  action 

against,  p.  741  n. 
banking  law,  enforcing  additional  liability  of  stockholders  under; 

creditor  against  Insolvent  bank  and  stockholders,  1225. 
bankruptcy,   assignee   in;    to   recover   unlawful   preference   or   Its 

value,  1203. 
bankruptcy,  trustee  in;  recovery  of  unlawful  preference,  p.  720  n. 
bathing  house;  against  proprietor  of,  for  loss  of  pocket  book,  924. 
bearer  or  indorsee,  against  drawer  and  Indorser,  628. 
bearer,  promissory  note  payable  to,  or  to  order  of  maker,  or  fic- 
titious person;  complaint,  pleading  copy  of  note,  592. 
benefit  of  all  parties;   complaint  by  county  judge  on  bond  of  exec- 
utor or  administrator  (Wis.)  734. 
benefit  of  creditors;  assignee  for,  532. 

;  substituted  assignee  for,  533. 

beneiat  of  creditors;  complaint  by  creditor  against  corporation  and 
officers,  to  set  aside  fraudulent  assignment,  sequestrate  assets,  and 
enforce  stock  subscription,  1220. 
bill  of  sale  of  chattels;  foreclosure  of,  1131. 
bill  or  note;  to  restrain  negotiation  of,  1236,  1237. 
bills  and  notes  (see  Commercial  Paper;  Paper;  Promissoet  Notes; 

Checks;  Sight;  Time). 
blocking  of  track  defective;  complaint  by  switchman  against  rail- 
road company  for  injury,  1025. 
board  and  lodging,  683. 
board  of  review,  member  of;  state  against,  to  recover  forfeiture  for 

intentional  omission  of  property  from  tax  roll,  1285a. 
boards  loose;  sidewalk  Injury  caused  by,  1006. 
body,  execution  against;  against  sheriff  for  failure  to  arrest,  935. 
boiler,  defective,  explosion  of;  complaint  by  employee  against  rail- 
road company,  for  injury,  1028. 
bond;  action  by  surviving  obligee  in  joint  bond,  715. 
bond;  action  on  coupon  of,  717. 

bond,  administration;  complaint  by  creditor  on,  730. 
;  complaint  by  heir  at  law  on,  731. 
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;  complaint  by  heir  on,  where  leave  to  sue  is  not  required,  735. 

;  saine,  allegation  of  conversion  and  refusal  to  account,  736. 

bond,  arbitration;  action  for  refusal  to  comply  with  award,  722. 

bond,  conversion  of;  action  by  assignee  after  conversion,  873. 

bond,  executor's;  action  by  legatee  on  (Wis.)   733. 

bond  for  faithful  accounting  of  subscription  agent;  action  on,  721. 

bond  for  fidelity  of  clerk  or  cashier;  action  on,  720. 

bond  for  payment  of  money  only;  complaint  on,  713. 

;  setting  forth  copy  of  note,  714. 

bond,  negotiable  corporate;  action  on,  716. 

bond  of  executor  or  administrator;  complaint  by  county  judge  for 
benefit  of  all  parties  (Wis.)  734. 

bond  of  former  administrator;  complaint  by  administrator  de  hvnis 
non,  alleging  maladministration  (Wis.)  73i2. 

bond  of  indemnity,  copartners';  complaint  by  retiring  partner 
against  sureties  on,  829. 

bond  of  indemnity  (see  Conteact  of  Indemnity). 

bond  of  saloonkeeper;  complaint  on,  by  married  woman  (S.  Dak.) 
1281. 

bond  of  several  saloonkeepers;  complaint  on  by  minors  (Nebr.) 
1282. 

bond  or  undertaking  in  replevin,  plaintiff's;  action  on,  746. 

bond  or  undertaking,  in  replevin;  action  on,  746. 

bond  other  than  for  payment  of  money;  action  on,  718. 

;  pleading  legal  effect,  719. 

bond,  saloonkeeper's;  action  on,  in  name  of  state,  after  recovery  by 
wife,  of  damages  for  sale  of  liquor  to  husband,  who  is  habituaJ 
drunkard  (Wis.)  1279. 

bond  to  discharge  subcontractor's  mechanic's  lien;  action  on  (Iowa) 
747. 

bond  to  indemnify  sheriff;  action  on,  745. 

bonus  fund  to  secure  building  of  mill;  action  for  subscriptloii 
(Wis.)  791. 

book;  services  in  editing,  673. 

brake  rod  defective,  injury  from;  sectionman  against  railroad  com- 
pany, 1027. 

brakebeam  defective.  Injury  from;  brakeman  against  railroad  comr 
pany,  1026. 

brakeman  against  corporation  operating  logging  road,  alleging  de- 
fective equipment  and  track,  1022. 

brakeman  against  railway  company,  for  Injury  by  negligence  of 
engineer  in  operating  freight  engine,  1030. 

brakeman  against  railroad  company,  for  injuries  from  negligent 
condition  of  roadbed,  1023. 

breach  of  agreement  to  pay  taxes,  and  junior  incumbrancers;  fore- 
closure of  mortgage  (Nebr.)  1125. 

breach  of  bond  of  municipal  treasurer,  724. 

breach  of  contract;  against  builder  for  not  completing  building,  819. 

;  for  not  well  finishing  building,  820.. 

breach  of  contract;   to  carry  on  rival  business,  845. 

;  of  employment;   action  by  employee  wrongfully  discharged, 

813. 

■ ;  of  employment;  apprentice  against  master,  815. 

;  of  employment;  employer  against  employee  refusing  to  serve 

814. 

;  of  employment;  master  against  father  of  apprentice,  816. 

;  of  employment,  recovery  on,  p.  436  n. 

;  of  employment  (see  Agent;  Attobney;  Physician;  Sueqeon). 
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;  of  indemnity;  retiring  partner  against  sureties  on  copartners' 

bond,  829. 
;  of  indemnity;  retiring  partner  against  copartners,  on  promise 

to  pay  debts  of  firm,  828. 

■ ;  of  indemnity;  subtenant  against  immediate  lessor,  827. 

;  of  indemnity;  surety  against  principal,  826. 

;  of  sale  (see  Conteact  of  Sale). 

■ ;  to  accept  goods  made  on  defendant's  order,  818. 

;  to  indemnify  plaintiff  for  defending  action  for  money  claimed 

by  defendant  and  a  third  person,  830. 

;  to  manufacture  goods,  617. 

;  to  redeliver  goods  or  pay  for  them  In  reasonable  time,  844. 

breach  of  contract  (see  Carriee;  Contract;  Innkeeper;  Neglect). 
breach  of  covenant;  against  incumbrances  on  land,  800. 

;  same,  one  incumbrance  excepted  in  the  deed,  801. 

;  against  nuisances,  807. 

;  by  tenant  to  keep  in  repair,  809;  by  landlord,  810. 

;  deficiency  in  quantity,  805. 

;  for  quiet  enjoyment,  802;  for  quiet  possession,  811. 

;  of  seisin  or  of  right  to  convey,  803. 

;  not  to  disclose  secret  process  of  manufacture;  action  for  dam- 
ages and  perpetual  injunction  against  purchaser,  1235 

;  of  warranty,  for  failure  of  title,  804. 

;  to  build,  806;  to  maintain  fence,  808. 

;  to  complete  building;  against  landlord,  812. 

breach  of  duty  as  carrier;  action  for,  915. 

breach  of  duty;  sheriff  against  receiptor,  906. 

breach  of  instructions  as  to  sale;  against  agent,  900. 

breach  of  promise  to  marry,  831;  alleging  special  damage,  832. 

;  alleging  marriage  with  another,  833. 

breach  of  sheriff's  bond,  alleging;  judgment,  729. 

;  neglect  to  levy,  725;  to  sell,  726;  to  return,  727. 

;  neglect  to  pay  over  moneys  collected,  728. 

breach  of  special  contract  of  carriage;  against  common  or  private 

carrier,  916. 
brickyard;  abatement  of,  1064. 
broker  (see  Commission  Merchant;  Factor). 
build,  grantee's  covenant  to;  breach  of,  806. 
builder,  against,  for  not  completing  building,  819;   for  not  well 

finishing,  820. 
building  and  maintaining  stone  foundation  wall  on  plaintiff's  lot; 

complaint  in  equity  for  continuing  trespass,  1295. 
building,  breach  of  contract  for;  complaint  against  builder  for  not 

completing,  819. 
building,  breach  of  contract  for;  complaint  against  builder  for  not 

well  finishing,  820. 
building,  breach  of  covenant  to  complete;  against  landlord,  812. 
building  contract;  action  for  services  and  materials,  692. 
building  contract  (see  Mechanic's  Lien). 
building;  fall  of  materials  in  street  during  erection  of;  complaint 

against  owner  and  contractor  for  injuries,  999. 
building,  hatchway  in;  complaint  for  injuries  from  falling  through, 

988. 
building  in  public  street;   complaint  in  equity  by  city  to  enjoin 

erection  of,  1078. 
building  materials  (see  Materials). 
building,  negligently  overloading  the  floors  of,  causing  collapse; 

tenant  against  landlord  and  another  tenant,  1289 
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building  of  mill;  complaint  on  subscription  to  bonus  fund  to  secure 

(Wis.)  791. 
building,  public;   complaint  on  subscription  for,  790. 
building  street  so  as  to  flow  premises;   complaint  against  munici- 
pality for  negligence,  1012. 
buildings  undermined;  complaint  for  negligence,  994. 
burning  plaintiff's  property,  by  carelessly  kindling  fire  on  defend- 
ant's land,  991. 
bursting  of  reservoir;  damage  from,  1075. 

business;  breach  of  contract  not  to  carry  on  rival  business,  845. 
business;    continuing   after   dissolution;    injunction    against    part- 
ner, 1234. 
business;  fraudulent  sale  of  good  will,  859. 
business,  libel  concerning;  action  by  partners,  970;  alleging  special 

damage,  969. 
business,  loss  of;  special  allegation  in  action  for  libel,  p.  537  n. 
business  ruined;  conspiracy  between  wholesale  and  retail  dealers, 

983. 
business  stock,  fixtures  and  good  will;  recovery  of  by  assignee,  to 

be  paid  in  instalments,  602. 
business,  to  close  up  and  sequestrate  property  of  insolvent  state 

bank;  action  by  creditor  or  stockholder,  1221. 
business;  words  imputing  dishonesty  in;  action  for  slander,  962. 
business  corporation,  insolvent;   action  by  creditor  to  enforce  lia- 
bility of  stockholders  for  wages  due,  1224. 
business  corporation,  domestic;  sequestration  of  property  of,  wind 
up  affairs,  and  enforce  liabilities  of  officers  and  stockholders,  ex- 
tensive note,  p.  740-743. 
buyer  against  seller,  in  action  for  goods  sold;  alleging  partial  per- 
formance and  acceptance,  665. 
alleging  written  contract,  664. 
avoiding  defense  of  payment,  658. 
avoiding  defense  of  unexpired  credit,  659. 
delivery  to  third  person,  657. 

for  refusal  to  receive  goods  on  contract  of  sale,  840. 
same,  contract  made  by  broker,  841. 

married  woman  purchasing  for  benefit  of  separate  estate,  660. 
necessaries  furnished  to  wife  or  children,  661. 
on  contract  of  sale;  for  refusal  to  execute  note,  842. 
on  contract  of  sale,  after  resale  by  auction,  843. 
recovery  of  agreed  price,  656. 
goods  sold  on  trial  and  not  returned,  666. 
to  recover  reasonable  value  of  goods,  655. 
call  made  after  settlement  of  estate  of  stockholder  for  payment  of 
testator's  subscription  for  stock;  corporation  against  legatees  of 
deceased  stockholder,  1202. 
cancellation  of  deed,  and  to  quiet  title;  action  by  owner,  1182. 
cancellation  of  mortgage  obtained  by  duress;   action  by  owner  to 

quiet  title,  1181;  mortgage  paid,  1180. 
cancellation  of  mortgage  which  is  cloud  on  title;   action  in  equity, 

1179. 
car  starting  prematurely;   passenger  against  railroad  company  for 

injuries,  1035,  1036. 
care  of  furniture;  against  hirer  for  negligence,  913. 
care  of  goods;  against  bailee  for  neglect  and  failing  to  return,  907. 
carelessly   kindling   fire    on    defendant's   land    whereby    plaintiff's. 

property  was  burned,  991. 
carelessly  selling  to  insolvent;  action  against  agent  for,  898. 
cargo,  negligence  in  loading,  910. 
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carriage,  colliding  with  in  the  highway,  997,  998. 

;  thrown  out  of,  by  rubbish  laid  in  the  street,  996. 

carrier  by  water,  against;  for  not  regarding  notice  to  keep  dry,  920. 

carrier  against  consignee,  for  freight,  671. 

carrier  against  consignor,  for  freight,  670. 

carrier,  against;  for  refusing  to  transport  cattle  In  compliance  with 
previous  agreement,  922. 

cause  of  action  against  one  defendant,  judgment  against  others; 
statement  of,  formal  parts,  492. 

■    ;  against  one  defendant,  others  not  served,  formal  parts  of  com- 
plaint, 491. 

;  for  deceit,  essentials  of,  p.  463  n. 

;  second,  stated  by  reference;  formal  parts  of  complaint,  490. 

causes  of  action,  combining,  against  executors,  p.  412  n. 

causes  of  action,  several;  formal  parts  of  common  form  of  com- 
plaint, 489. 

cashier;  action  on  bond  for  fidelity  of,  720. 

cattle;  against  i-ailroad  company  for  killing,  1041. 

;  road  not  fenced,  1042  (Iowa  and  Nebr.)  1043. 

cattle,  chasing,  879. 

cattle  straying  on  ti'ack  through  defective  fence  causing  collision 
derailing  train;  passenger  against  railroad  company,  for  Injuries, 
1016. 

cattle  chute  dangerously  near  track;  conductor  of  freight  train 
against  railroad  for  Injuries  from,  1024. 

certificate  of  deposit;  complaint  by  Indorsee,  630. 

certificate  of  fraternal  insurance;  complaint  on,  768. 

certificate  of  tax  sale,  as  allegation  of  adverse  interest  in  action,  to 
quiet  title,  p.  690  n. 

certified  check;  complaint  against  bank  on,  629. 

charge,  criminal,  malicious  prosecution  on;  complaint  by  plaintiff 
discharged  on  preliminary  examination,  950. 

charterer  against  shipowner,  for  abandoning  voyage,  758. 

charterer,  shipowner  against,  for  freight,  753,  754. 

;  for  demurrage,  757;  for  not  loading,  756. 

;  shipowner  against  assignee  of  cargo,  755. 

chasing  plaintiff's  cattle,  879. 

chattel  mortgage,  agreement  to  execute;  action  for  specific  per- 
formance and  to  set  aside  fraudulent  disposition  of  property,  114B. 

chattel  mortgage,  agreement  to  give;  action  by  creditor,  for  specific 
performance,  1143. 

chattel  mortgage  and  liens,  foreclosure  of,  p.  648  n. 

chattel  mortgage;  foreclosure  of,  general  form,  1129. 

;  subsequent  incumbrancers,  1130. 

chattels,  bill  of  sale  of;  foreclosure  of,  1131. 

chattels  delivered;  complaint  for  fraud  in  quantity  of,  858. 

chattels,  fraudulent  representations  of  title;  complaint  for,  857. 

chattels,  note  payable  in,  on  demand,  786. 

;  to  be  delivered  at  certain  place  and  time,  787. 

chattels;  warranty  of  title  of;  action  on,  849. 

chattels  (see  Personal  Peopebty;  Selling  Chattels). 

checks  (see  Bill  of  Exchange;  Peomissoey  Note;  Check). 

child,  assault  on,  947;  injury  by  attractive  nuisance,  1053. 

church;  action  on  subscription  for  building,  790. 

cistern,  negligent  construction  of,  by  municipality;  action  by  ad- 
ministratrix for  death  of  husband  resulting  from,  1009. 

citizen,  one  not;  usurpation  of  appointive  state  ofiice  by;  quo  war- 
ranto by  private  citizen,  1268. 

citizenship,  diverse;  allegation  of  In  United  States  court,  555. 


1686  INDEX. 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300, 
Vol.  I;  1300-2576,  Vol.  II.] 

COMPLAINTS— cont. 

;  In  equity,  556;  at  law  by  alien,  557. 

citizenship,  different,  action  on  ground  of  in  United  States  court; 
allegation  of  assignment,  530. 

city;  action  against  for  leaving  dangerous  structure  In  tlie  street, 
1011. 

city;  action  against,  for  sidewalk  injury,  1002,  1003. 

city;  complaint  by,  in  equity,  to  enjoin  erection  of  a  building  in  the 
public  street,  1078. 

city  officers  committing  trespass  while  abating  public  nuisance, 
1010. 

city  or  county,  action  against,  for  damage  done  by  mob  or  riot,  878. 

city  ordinance;  Injuries  from  kick  of  horse,  running  at  large  con- 
trary to  terms  of,  1000. 

city  ordinance;  recovery  of  forfeiture  for  violation  of,  1284. 

city  ordinance,  void;  complaint  to  restrain  prosecution  for  viola- 
tion of,  1242. 

claim,  action  by  assignee  of;  allegation  of  representative  capacity, 
527. 

;  allegation  of  assignment  in  writing,  529. 

;  alleging  defendant's  consent  to  the  assignment,  528. 

Claim  for  mesne  profits.  In  ejectment  (Iowa)  1110,  (Nebr.)  1113. 

claim  for  redelivery  of  securities  for  purchase  money;  breach  of 
contract  of  sale  of  real  estate,  892. 

claim  for  special  damage  (see  Special  Damage). 

claim  Illegal;  action  by  taxpayer  to  restrain  county  officers  from 
paying,  1245. 

claim  of  title  from  common  source  by  both  parties,  In  ejectment 
(Minn,  and  Wis.)  1104. 

claim  or  notice  of  injury  by  municipality,  filing  of,  p.  568  n. 

claimants,  rival,  and  their  creditors;  complaint  by  trustee  of  title 
of  real  estate,  interpleading  and  praying  for  determination  of 
their  rights,  1288. 

claims  against  estate  of  deceased  person,  settlement  of,  p.  816  n. 

claims  proven,  estate  Insufficient  to  pay;  "creditor  against  grantee  of 
deceased  debtor,  1205. 

claims  to  recover  corporate  property  lost  or  squandered,  and  bring- 
ing in  directors  and  officers  to  litigate;  supplemental  complaint 
filed  by  leave  of  court  by  intervening  creditor  in  action  brougl* 
by  stockholder  to  sequestrate  bank  property,  1222. 

clerk;  action  on  bond  for  fidelity  of,  720. 

close  up  business  and  sequestrate  property  of  insolvent  state  bank; 
action  by  stockholder  or  creditor,  1221. 

closing  up  partnership;  complaint  for  maliciously  obtaining  ap- 
pointment of  receiver,  955. 

cloud  on  title;  in  equity,  to  cancel  mortgage,  1179. 

;  in  equity,  to  remove  and  to  enjoin  judicial  sale,  1178. 

collapse  of  building;  tenant  against  landlord  and  another  tenant 
for  negligently  overloading  floors,  1289. 

collateral  securities  held  by  Indorser;  action  against  maker  and 
indorser,  seeking  to  reach,  and  enjoining  transfer  of  note,  1238. 

collateral  security;  pledgor  of  against  pledgee,  to  recover  excess  of 
money  collected,  650. 

collected  money;  action  against  agent  for,  644;  against  sheriff,  936. 

collection  and  disbursement  of  assets  of  domestic  business  corpora- 
tion; by  receiver  in  sequestration  action  by  judgment  creditor, 
p.  741  n. 

collection  of  fraudulent  judgment  against  school  district;  by  tax- 
payer, to  restrain,  1246. 
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collection  of  money  by  sheriff,  neglect  to  pay  over;  allegation  of 

breach  of  bond,  728. 

;  allegation  of  judgment,  729. 

collection;  note  lodged  -with  bank  for;  aigainst  bank  for  neglecting 

to  present,  904. 
colliding  with  plaintiff's  carriage  in  highway,  997,  998. 
collision  at  crossing,  injuries  from;  against  railway  company,  1031, 

1032,  1033. 
collision,  injuries  by;  employee  against  railway  company,  1021. 
collision,  loss  by;  allegation  in  complaint  on  marine  insurance  poli- 
cy, 774. 
collision  of  engine  with  street  car;  passenger  in  street  car  against 

railway  company,  1034. 
collision  of  trains,  negligent,  injuries  resulting  from;    passenger 

against  railway  company,  1013. 

;  where  passenger  jumped  from  train  to  avoid  injury,  1014. 

collision  with  cattle  straying  on  track  through  defective  fence,  de- 
railing train;   passenger  against  railroad  company  for  injuries, 

1016. 
collision  with  street  car,  person  killed  by;   administrator  against 

street  railway  company,  103S. 
combining  distinct  causes  of  action  against  executors,  p.  412  n. 
commercial  agency;  action  for  false  representations  made  through, 

8G6. 
commercial  paper  (see  Bills  And  Notes). 
commission  merchant;  action  against  by  owner  of  livestock  shipped 

in  another's  name,  for  proceeds  of  sale,  1290. 
commissions,  broker's;  complaint  for,  669. 

committee  of  lunatic  complaint  against  and  by  (N.  Y.)  558,  559. 
common  carrier,  against;  allegation  of  negligent  unloading,  921. 
;  against;  allegation  of  through  contract  over  connecting  lines, 

919. 
;  against,  for  breach  of  duty  as  carrier,  915,  breach  of  special 

contract,  916. 
;  against,  for  failure  to  deliver  at  agreed  time,  with  claim  for 

special  damages,  91S. 

;  against,  for  loss  of  baggage,  917,  goods  914. 

common  carrier  (see  Carbiek). 

common  form  of  complaint,  formal  parts,  488. 

;  stating  several  causes  of  action,  489. 

compelling  accounting  by  corporate  officers,  and  restraining  them 

from  apropriating  corporate  moneys,  1244. 
competition,  unfair,  in  trade,  by  imitation  of  label  or  infringement 

of  trademark,  and  for  damages;  action  for  perpetual  injunction, 
■     1231. 
compromised  and  settled  judgment,  but  not  discharged;  injunction 

against  sheriff  against  selling  land  on  execution,  1247. 
concealed  assets  or  misappropriated  property  of  business  corpora- 
tion; creditor's  action  to  reach,  p.  742  n. 
concealed  personal  property  and  moneys;  judgment  creditor  against 

debtor,  wife,  fraudulent  grantee,  and  banking  corporation,  1199. 
concealment  of  disease  in  horse  by  fraudulent  means,  864. 
condition,  accepted  order  payable  on;  action  on,  789. 
condition  in  insurance  policy;  allegation  of  waiver  of,  775. 
condition;  note  payable  on,  788. 
;  payable  only  in  case  maimer's  business  exceeds  certain  sum 

785. 
condition  of  roadbed,  negligent;  brakeman  against  railroad  company 

for  injuries  resulting,  1023. 


1688  INDEX. 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300, 
Vol.  I;  1300-2576,  Vol.  II.] 

COMPLAINTS— cont. 

conditions  of  non-negotiable  note;  allegation  of,  p.  417  n. 

conditions  precedent;  pleading  performance  of,  p.  397  n. 

conductor  of  freight  train  against  railroad  for  injuries  from  cattle 
chute  dangerously  near  the  track,  1024. 

confessing  judgment,  fraudulently;  complaint  against  judgment 
debtor  and  another  to  set  aside  judgment  and  sale,  1195. 

connecting  lines;  allegation  of  through  contract  over,  in  action 
against  common  carrier,  919.  ' 

consequential  or  special  damages;  allegation  of  in  action  on  contract 
of  sale,  837. 

conserving  and  impounding  corporate  assets;  injunctional  order  in 
sequestration  action,  p.  741  n. 

consideration  for  a  conveyance;  complaint  for  recovery  of,  709. 

consideration  of  precedent  debt;  complaint  on  promise  based  on,  710. 

consideration,  promise  to  pay  money  as;  for  withdrawal  of  pending 
action,  705. 

;  for  withdrawal  of  opposition  to  probate  of  a  will,  706. 

consideration  to  support  guaranty,  p.  394  n. 

consignee;  carrier  against,  for  freight,  671. 

consignor,  carrier  against,  for  freight,  670. 

conspiracy  between  wholesale  and  retail  dealers,  by  which  plaintifTs 
business  was  ruined,  983. 

conspiracy  by  several  for  unlawful  abortion  upon  the  plaintiff,  1292. 

conspiracy  of  promoters  and  third  person;  complaint  by  corporation 
to  recover  secret  profits  on  real  estate  sold  to  corporation,  1228. 

conspiracy  to  alienate  affections  of  husband  and  deprive  wife  of  sup- 
port; complaint  by  guardian  of  insane  wife  against  mother-in-law 
and  others,  the  husband  being  joined  as  defendant,  1287. 

construction  of  farm  crossing;  complaint  for  specific  performance 
of  agreement  by  railroad,  1146. 

construction,  negligent,  of  cistern  by  municipality;  action  by  admin- 
istratrix for  death  of  husband  from,  1009. 

construction,  negligent,  of  track,  and  negligent  inspection;  com- 
plaint by  employee  against  railroad  company  for  injuries  result- 
ing from,  1019. 

contingent  claims,  in  administration  proceedings,  p.  816  n. 

continuer  of  nuisance;  against,  for  abatement,  1062. 

continuing  business  after  dissolution;  injunction  against  partner, 
1324. 

continuing  practice;  complaint  by  purchaser  of  physician's  good 
will,  to  restrain,  1253. 

continuing  trespass  by  building  and  maintaining  stone  wall  on  plain- 
tiffi's  lot;  complaint  in  equity,  1295. 

contract;  against  common  carrier,  p.  503  n. 

;  building,  action  for  services  and  materials,  692. 

;  for  serviceg,  guaranty  of;  against  principal  and  sureties,  749. 

;  for  services,  not  performed;  for  recovery  of  money  paid,  647. 

;  not  to  carry  on  rival  business,  845. 

;  of  common  carrier,  for  loss  of  goods,  914. 

;  of  Indemnity  (see  Bbbaoh  Op  Contract  Of  Indemnitt). 

;  of  public  school  teacher,  p.  358  n. 

. ;  of  sale;  action  against  purchaser  at  auction  for  deficiency  on 

resale  of  real  estate,  894. 

;  of  sale;   action  against  seller  for  nondelivery  of  part  of  the 

goods,  836. 

;  of  sale;  action  against  seller  for  not  delivering,  834. 

;  of  sale;  same,  allegation  of  damage,  p.  452  n. 

;  of  sale;  same,  oral  contract,  alleging  part  payment,  835. 

;  of  sale;  against  seller  of  stock,  for  nondelivery,  839. 
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— ' — ;  of  sale;  allegation  of  refusal  to  perform  and  excusing  failure 
to  offer  to  receive  and  pay  for  goods,  838. 

;  of  sale;  allegation  of  special  or  consequential  damages,  837. 

;  of  sale;  breach  of  contract  for  redelivery  or  payment  in  rea- 
sonable time,  844. 

— — ;  of  sale;  seller  against  buyer  for  refusal  to  execute  note,  842. 

;  of  sale;  same,  after  resale  by  auction,  843. 

;  of  sale;  seller  against  buyer  for  refusal  to  receive  goods,  840. 

;  of  sale;  same,  on  contract  made  by  broker,  841. 

;  of  sale  of  real  estate;  allegation  of  false  representations  by  de- 
fendant, excusing  plaintiff  from  tendering  payment,  896. 

;  of  sale  of  real  estate;  breach  of,  action  against  purchaser  for 

not  fulfilling  agreement,  893.  ^ 

■ ;  of  sale  of  real  estate;  breach  of,  allegation  of  rescission  by  de- 
fendant, excusing  plaintiff's  nonperformance,  895. 

;  of  sale  of  real  estate;   breach  of,  purchaser  against  vendor, 

■with  claim  for  redelivery  of  securities  for  purchase  money,  892. 

;  of  sale  of  real  estate;  purchaser  against  vendor  for  breach  of, 

891. 

;  of  service;  action  on,  p.  359  n. 

— • — ;  of  service  partially  performed;  complaint  by  servant,  690. 

;  same,  servant  wrongfully  discharged,  691. 

;  of  service  (see  Services). 

;  rescission  of,  and  payment  of  advances,  on  ground  of  fraud, 

1211. 

' ;  royalties  due  on;   complaint  by  judgment  creditor,  to  reach, 

1202. 

;  special,  of  service;  completely  fulflllpd,  686. 

;  special,  of  service;  fulfilled  by  assignee,  687. 

;  to  deliver  message;  against  telegraph  company  for  breach  of, 

932. 

— ' — ;  to  purchase  real  estate,  not  performed;  for  recovery  of  money 
paid,  648. 

;  same,  contract  void  by  statute  of  frauds,  649. 

;  to  redeliver  goods  or  pay  for  them  in  reasonable  time,  844. 

contract  (see  Agkeement;  Breach  op  Contract;  Building  Con- 
tract; Orax  Contract;  Promise;  Special  Contract;  Specipio 
Pebpormance;  Through  Contract;  Written  Contract). 

contractor,  against,  for  leaving  street  in  insecure  state,  whereby 
plaintiff's  horse  was  injured,  995. 

<x)ntractor  against  owner  and  other  lien  claimants,  for  foreclosure  of 
value  of  materials  and  labor  (Wis,)  1149. 

contractor  against  owner  and  other  lien  claimants,  for  reasonable 
value  of  materials  and  labor  (Wis.)  1149, 

contractor  against  owner,  for  foreclosure  of  mechanic's  lien  (Minn.) 
1153  (Nebr.)  1158. 

contractor  against  owner,  for  foreclosure  of  mechanic's  lien;  subse- 
quent lienholders  and  incumbrancers  joined  (Nebr.)  1159. 

contractor  and  owner;  complaint  against,  for  injuries  suffered  by 
fall  of  materials  in  street  during  erection  of  building,  999. 

contribution  to  general  average,  partial  loss  and;  action  on  marine 

contribution;  joint  maker  of  note  against  another,  638. 
policy  for,  776. 

conversation,  criminal,  with  wife,  978. 

conversion;  action  by  owner,  where  defendant  wrongfully  took 
possession,  867. 

conversion;  action  by  owner,  where  defendant  rightfully  obtained 
possession,  868. 

conversion;  action  for  by  administrator,  S70. 
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;  by  administrator  and  refusal  to  account,  allegation  of  In  com- 
plaint by  heir  on  administration  bond,  736. 

;  by  assignee  after  conversion,  869. 

;  of  bond ;  complaint  by  assignee  after  conversion,  873. 

;  of  goods  bought  under  fraudulent  representations,  871. 

;  of  promissory  note,  872. 

converting  timber,  cutting  and;  complaint  in  trespass,  1092. 

conveyance,  fraudulent,  by  intestate;  recovery  by  administrator, 
1204. 

conveyance;  fraudulent,  of  corporate  assets  by  officers  to  themselves, 
and  unpaid  stock  subscriptions;  complaint  by  judgment  creditor 
against  insolvent  corporation  and  its  officers,  to  reach,  1207. 

;  same;  action  on  justice  judgment,  1188. 

;  same;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  fraudulent,  ^see  Ceeditob's  Action). 

■ ;  made  prior  to  creation  of  indebtedness;   action  by  judgment 

creditor  to  set  aside,  1200. 

;  of  lands  purchased  by  deceased;  action  by  creditor  of  deceased 

to  reach  lands  and  subject  them  to  trust  in  favor  of  creditors,. 
1297. 

;  of  property,  fraudulent;  joinder  of  third  persons  in  sequestra- 
tion action,  p.  742  n. 

;  of  real  estate  received  by  heirs;  equitable  action  by  creditor 

against  heirs  to  set  aside  as  fraudulent  and  to  charge  real  estate 
and  recover  against  the  heirs,  there  being  no  administration  of 
estate  of  debtor,  1264. 

— — ;  of  real  estate,  setting  aside;  two  creditors  suing  together,, 
against  debtor  and  his  fraudulent  grantee,  1196. 

;  recovery  Of  consideration  for,  709. 

■ ;  to  innocent  purchaser;  action  by  grantee  whose  deed  was  un- 
recorded against  grantor,  1299. 

;  to  third  person  in  fraud  of  creditors,  of  land  purchased  by 

debtor;  action  by  creditor  of  deceased  debtor,  to  reach,  1206. 

' ;  waste  committed  before;  action  by  purchaser  at  sheriff's- sale 

(Wis.)  1085. 

co-partners'  bond  of  indemnity;  action  by  retiring  partner  against 
sureties  on,  829. 

copartners ;   retiring  partner  against,  on  promise  to  pay  debts  of ' 
firm,  828. 

copy  of  bond;  setting  forth  in  complaint  on  bond,  714. 

copy  of  note  or  instrument,  in  Nebraska  and  Iowa,  p.  311  n. 

copy  of  promissory  note,  setting  forth;  action  by  payee  against 
maker,  573. 

corporate;  assets  fraudulently  conveyed  by  officers  to  themselves, 
and  unpaid  stock  subscriptions;  action  by  judgment  creditor 
against  insolvent  corporation  and  its  officers,  to  reach,  1207. 

;  bond,  negotiable;  action  on,  716. 

;  charter  of  street  railway  company;  action  by  attorney  general 

to  forfeit  franchises  and  vacate  charter,  because  of  failure  to  per- 
form duties,  1272. 

;  charter,  vacating,  for  violation  of  law;  action  by  attorney  gen- 
eral or  state's  attorney,  1273. 

> ;  moneys,  appropriating;    action  to  restrain  corporate  officers 

from,  and  to  compel  accounting  by,  1244. 

;  property  lost  or  squandered;  supplemental  complaint  litigat- 
ing claims  to  recover,  and  bringing  in  directors  and  officers,  filed 
by  leave  of  court  by  intervening  creditor  in  action  brought  by 
stockholder  to  sequestrate  bank  property,  1222. 

corporation  against  corporation,  on  promissory  note,  583. 
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corporation;  against  promoters  and  third  persons,  to  recover  secret 
proflts  on  real  estate  sold  to  corporation,  1228. 

;  against  legatees  of  deceased  stockholder,  on  call  made  after 

settlement  of  estate  of  the  stockholder,  for  nonpayment  of  testator's 
subscription  for  stock,  1262. 

;  against  promoters,  to  recover  secret  proflts  on  real  estate  sold 

to  corporation,  1226. 

• ;.same;  to  rescind  sale  and  recover  the  purchase  price,  1227. 

;  and  its  officers;  action  by  creditor  against,  to  sequestrate  as- 
sets, enforce  stock  subscription  and  set  aside  fraudulent  assign- 
ment for  benefit  of  creditors,  1220. 

;  and  their  fraudulent  grantees;  action  against,  for  seizure  of 

property  fraudulently  conveyed,  p.  699  n. ' 

;  complaint  by  or  against,  539,  540,  541. 

' ;  creditor  of  insolvent;  action  by  to  enforce  liability  of  stock- 
holders for  wages  due,  1224. 

-;  domestic  business;  sequestration  of  its  property,  winding  up 

aftairs,  and  enforcing  liabilities  of  officers  and  stockholders,  p. 
740  n. 

;  complaint  by  payee  against  corporation  drawer,  on  bill  of  ex- 
change, 616. 

;  foreign,  verification  by  (Wis.)  504. 

■ ;  fraudulent  misrepresentation  of  value  of  stock  agreed  to  be 

taken  in  payment  for  services,  863. 

;  fraudulent  representations  by  officers  or  promoters  as  to  solv- 
ency or  condition,  p.  473  n. 

;  insolvent,  and  its  officers;  action  by  judgment  creditor  against,. 

to  reaph  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 

;  Insolvent,  creditor  of;  action  against  corporation  a,nd  its  stock- 
holders, to  sequestrate  assets  and  enforce  payment  of  stock  sub- 
scription, 1219. 

I ;  officer  of,  for  salary,  689. 

;  officers,  action  against,  for  issuing  false  prospectus  Including 

purchase  of  stock,  866c. 

;  operating  logging  road;  action  by  brakeman  against,  alleging, 

defective  equipment,  1022. 

;  promoters,  relation  of,  p.  768  n. 

;  railroad;  action  against  for  exacting  illegal  rate  of  fare  (Wis.y 

1285. 

;  receiver  of,  in  sequestration;  complaint  for,  570. 

■ ;  stockholder  for,  directors  refusing  to  sue,  571. 

— — ;  stockholders  on  behalf  of,  against  fraudulent  promoters,  wher« 
officers  refuse  to  sue;  equitable  action,  1229. 

corporation  (see  Agent  of  Cokpobation;  Banking  CoBPOBiir:cNr 
Company;  Incobpobation;  Officbe  of  Coepobation;  Railway 
Company;  Steamboat  Company;  Street  Railway  Company). 

corpse,  malicious  mutilation  of;  action  by  son  of  deceased  pertjor 
1286. 

costs;  on  undertaking  for,  738. 

costs;  security  for;  in  action  for  breach  of  sheriff's  bond,  p.  ^J'lS  n. 

cotenant;  petition  in  ejectment  against  (Iowa)  1109. 

cotenant  (see  Tenant). 

countermanded  bill  of  exchange,  not  presented;  action  by  payee 
against  drawer,  618. 

county  judge,  action  by  on  bond  of  executor  or  administrator,  for 
benefit  of  all  parties,  734. 

county  judge  against  heirs  of  deceased  surety  on  probate  bond;  de- 
fault accruing  after  settlement  of  estate  of  surety,  1263. 
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county  office,  usurpation  of  by  one  elected  but  not  eligible;  quo  loar- 
ranto  by  taxpayer,  1269. 

county  oflacers;  action  against  by  taxpayer  to  restrain  them  from 
paying  an  illegal  claim,  1245. 

county  or  city;  action  against,  for  damages  done  by  mob  or  riot,  878. 

coupon  of  bond;  complaint  in  action  on,  717. 

course  of  employment  (see  Agent). 

covenant  broken,  re-entry  after;  complaint  by  lessor  against  lessee, 
778. 

covenant  of  soisin  or  right  to  convey;  action  for  breach  of,  803. 

covenant  not  to  disclose  secret  process  of  manufacture,  breach  of; 
action  for  damages  and  perpetual  injunction  against  purchaser, 
1235. 

covenant  to  insure  and  option  clause;  action  for  foreclosure  of  mort- 
gage, 1117. 

credit  (see  Uitexpibed  Ceedit). 

creditor  against  corporation  and  oflBcers,  to  enforce  stock  subscrip- 
tion, sequestrate  assets,  and  set  aside  fraudulent  assignment  for 
benefit  of  creditors,  1220. 

creditor  against  grantee  of  deceased  debtor,  when  estate  is  insuffi- 
cient to  pay  claims  proven,  1205. 

creditor  against  insolvent  bank  and  stockholders,  to  enforce  addi- 
tional liability  of  stockholders  under  the  banking  law,  1225. 

creditor;  complaint  by  creditor  of  insolvent  business  corporation,  to 
enforce  liability  of  stockholders  for  wages  due,  1224. 

;  complaint  by,  on  administration  bond  (Wis.)  730. 

;  equitable  action  by,  to  recover  against  heirs,  and  to  charge 
real  estate  received  by  them,  and  set  aside  conveyances  thereof 
as  fraudulent,  there  having  been  no  administration  of  estate  of 
debtor,  1264. 

;  of  insolvent  corporation,  against  corporation  and  stockhold- 
ers, to  sequestrate  assets  and  enforce  payment  of  stock  subscrip- 
tions, 1219. 

• ;  or  stockholder;  complaint  by,  to  close  up  business  and  seques- 
trate property  of  insolvent  state  bank,  1221. 

;  specific  performance  of  agreement  to  give  chattel  mortgage, 

1143. 

;  suing  on  behalf  of  all  other  creditors;  allegation  of  represen- 
tative character,  523. 

* ;  wife,  or  partner  insured;  action  by  on  policy  of  life  Insurance, 

765. 

creditor  (see  Inteeveninq  Cbeditob;  Judgment  Ceeditob). 

creditors;  benefit  of  (see  Assignment). 

;  claims    of  in  administration  proceedings,  settlement  of,  p.  816  n. 

;  distribution  of  assets  of  domestic  business  corporation  to,  by 
receiver;  sequestration  action  by  judgment  creditor,  p.  741,  n. 

;  for  benefit  of,  by  assignee;  allegation  of  representative  capa- 
city, 532. 

■ ;  same;   substituted  assignee,  533. 

;  fraud  of  (see  Fbaud). 

* ;  judgment,  may  redeem  mortgaged  premises,  p.  650  n. 

. ;  of  deceased  person;   complaint  by  to  reach  lands  purchased 

by  deceased  and  conveyed  to  another,  and  subject  them  to  trust  in 
favor  of  creditors  (Wis.)  1297. 

;  rival  claimants  and;  complaint  to  interplead  and  praying  for 

determination  of  their  rights;   by  trustee  of  title  of  real  estate, 
1288. 

^— — ;  (see  Judgment  Cbeditob). 
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creditor's  action;  against  domestic  business  corporation,  superseded 
by  sequestration  action,  p.  740  n. 

~~ — ;  amended  complaint  in,  against  Insolvent  bank  and  its  officers, 
to  sequestrate  property  and  enforce  liabilities  of  stockho'lders  and 
officers,  1223. 

■ ;  in  equity,  to  enforce  liabilities  created  by  law,  against  officers 

and  stockholders  of  insolvent  corporation,  p.  742  n. 

criminal  charge,  malicious  prosecution  on,  plaintiff  discharged  on 
preliminary  examination,  950. 

criminal  conversation  with  wife,  978. 

crossing;  agreement  by  railroad  to  construct;  for  specific  perform- 
ance, 1146. 

crossing,  collision  at;  against  railway  company  for  negligence,  1031, 
1032, 1033. 

cruel  and  inhuman  treatment;  limited  divorce  on  ground  of,  1249. 

culvert;  injuries  resulting  from  lack  of  guard  or  railing  on,  1004. 

custody,  escape  from  on  order  of  arrest;  complaint  against  sheriff,, 
940. 

custody  (see  Escape). 

cutting  and  converting  timber;  trespass,  1092. 

cutting  and  removing  timber;  trespass  to  real,  property  (Wis.)  1096.. 

dam  causing  backwater;  complaint  for  erecting,  1070. 

dam  which  is  a  nuisance;  against  erector,  1071. 

damming  up  river  and  flowing  premises  by  building  street;  action, 
against  municipality,  1012. 

dangerous  and  attractive  nuisance  in  street,  injury  to  child  by,  1053. 

dangerous  horse,  injuries  from  driving;  minor  servant  against  em- 
ployer, 1051. 

dangerous  obstructions  on  sidewalk,  injury  by  snow  and  ice,  p.  567  n^ 

dangerous  or  defective  machinery;  servant  against  employer  for  in- 
jury, 1045. 

dangerous  structure  in  the  street;  against  city  for  leaving,  1011. 

dangerous  (see  Poisonous). 

daughter  or  servant,  seduction  of,  975. 

de  ionis  non  (see  Administbatob) . 

dead  body  (see  Cobpse). 

dealers,  wholesale  and  retail,  conspiracy  between;  by  which  plain- 
tiff's business  was  ruined,  983. 

death  by  accident;  action  by  personal  representative  on  accident 
policy,  770. 

death  of  husband;  action  by  administratrix,  for  negligent  construc- 
tion of  cistern  by  municipality,  1009. 

death  of  person  killed  in  collision  with  street  car;  administrator- 
against  street  railway  company,  1038. 

death  (see  Killing). 

debt  barred  by  statute  of  limitations,  new  promise  to  pay,  711. 

debt,  existing,  on  guaranty,  751. 

debt,  money  paid  to  discharge  another's,  633. 
;  amount  to  be  repaid  on  a  day  certain,  634. 

debts  of  corporation;  sequestration  action  to  pay,  p.  741  n. 

debts  of  firm,  promise  by  partners  to  pay;  retiring  partner  against, 
partners,  828. 

debt,  precedent;  promise  in  consideration  of,  710. 

debt  (see  Amount  Due,  Fund,  Moetqage  Debt). 

debtor;  against,  to  reach  demands  due  from  third  persons,  in  credi- 
tor's action,  1189. 

debtor  and  fraudulent  grantee;  judgment  creditor  against,  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 
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debtor  and  fraudulent  grantee;  two  creditors  against,  suing  together, 
to  set  aside  conveyance  of  real  estate,  1196. 

debtor  and  trustee;  against,  to  reach  trust  fund  or  income,  1193. 

debtor;  creditor  against  grantee  of  deceased  debtor,  when  estate  is 
insufficient  to  pay  claims  proven,  1205. 

debtor,  deceased;  creditor  against,  to  reach  land  purchased  by  debtor, 
but  conveyed  to  third  person  in  fraud  of  creditors,  1206. 

debtor,  property  of  transferred,  including  mortgaged  property,  under 
fraudulent  agreement;  assignee  of  judgment  against  judgment 
debtor,  mortgagee  of  personal  property,  and  assignee  thereof,  1194. 

debtor,  royalties  due  to  from  publisher  on  contract;  by  judgment 
creditor,  to  reach,  1202. 

debtor;  salary  due  to;  by  creditor,  to  reach,  1201. 

debtor,  there  having  been  no  administration  of  estate;  equitable  ac- . 
tion  by  creditor  against  heirs,  and  to  charge  real  estate  received 
by  them,  and  to  set  aside  conveyances  thereof  as  fraudulent,  1264. 

debtor,  transfer  by,  of  personal  property  subject  to  levy  and  execu- 
tion sale,  in  fraud  of  creditors;  seizure  of  by  levy  or  attachment, 
in  creditor's  action,  p.  698  n. 

debtor  who  transferred  assets  to  third  person  for  note  and  assigned 
note  for  benefit  of  creditors;  complaint  against,  seeking  to  set 
aside  transaction  as  fraudulent,  and  for  a  receiver,  1192. 

debtor,  wife,  fraudulent  grantees  of  personal  property,  and  banking 
corporation;  judgment  creditor  against,  to  reach  concealed  per- 
sonal property  and  moneys,  1199. 

debtor  (see  Judgment  Debtor). 

deceased  debtor;  creditor  against  grantee  of,  when  estate  Is  insufli- 
clent  to  pay  claims  proven,  1205. 

deceased  debtor;  creditor  against,  to  reach  land  purchased  by  the 
debtor,  but  conveyed  to  third  person  in  fraud  of  creditors,  1206. 

deceased  partner;  administration  of,  against  survivor  for  dissolution 
of  partnership,  1217. 

deceased  person,  creditor  of;  complaint  by,  to  reach  lands  purchased 
by  deceased  and  conveyed  to  another,  and  subject  them  to  trust 
in  favor  of  creditors  (Wis.)  1297. 

deceased  persons,  settlement  of  estates  of,  p.  816  n. 

deceased  person,  son  of;  action  by,  for  mutilation  of  corpse,  1286.      , 

deceased  stockholder,  legatees  of;  corporation  against,  upon  call 
made  after  settlement  of  estate  of  stockholder  for  payment  of  tes- 
tator's subscription  to  stock,  1262. 

deceased  surety  on  probate  bond;  county  judge  against  heirs;  de- 
fault accruing  after  settlement  of  estate  of  deceased  surety,  1263. 

deceit,  cause  of  action  for;  essentials  of,  p.  463  n. 

deceit;  general  form  of  complaint  for,  853. 

deceit,  personal  action  against  officer  for,  cannot  be  joined  In  seques- 
tration action,  p.  741  n. 

decree  (see  Judgment). 

deed  absolute;  to  have  declared  mortgage  and  foreclosed,  1121. 

deed,  cancellation  of;  by  owner,  and  to  quiet  title,  1182. 

deed  declared  mortgage  and  to  redeem;  complaint  by  grantor,  to 
have,  1136. 

deed  fraudulently  represented  to  be  Instrument  of  another  charac- 
ter; complaint  to  set  aside,  1208.  " 

deed  obtained  by  fraud;  complaint  to  set  aside,  and  for  reconvey- 
ance, 1209,  1210. 

deed  of  real  estate  unrecorded;  grantee  against  gra,ntor  for  convey- 
ing to  Innocent  purchaser,  1299. 

deed,  one  incumbrance  excepted  in;  action  for  breach  of  covenant 
against  incumbrances,  801. 
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deed,  reformation  of,  by  correcting  mistaken  dewription,  1212,  1213. 

deed  (see  Conveyance). 

defacing  house,  entering,  and  injuring  personal  property,  complaint 
for  trespass  to  real  property,  1095. 

de  facto  village;  joinder  of,  in  action  by  taxpayer  to  oust  officers  of, 

.    and  challenging  corporate  existence,  p.  838  n. 

€e  facto  village  (see  Village). 

defamation;  essentials  of  cause  of  action,  p.  532  n. 

defamation  (see  Slander;  Libel). 

default,  notice  of  to  guarantor,  on  action  against  the  guarantor,  p. 
393  n. 

default  on  one  of  several  promissory  notes;  complaint  on  all,  584. 

default  on  probate  bond  accruing  after  settlement  of  estate  of  de- 
ceased surety;  complaint  by  county  judge  against  heirs  of  surety, 
1263. 

defect  in  station  platform;  complaint  by  passenger  against  railway 
company,  for  injuries  sustained  from,  1015. 

defect,  obvious,  in  machinery,  and  promise  to  repair;  complaint  by 
employee  against  employer,  for  injuries,  1049. 

defect  (see  Loose  Boards;  Rotten  Plank  and  Hole). 

defective  blocking  of  track;  complaint  by  switchman  against  rail- 
road company,  for  injury,  1025. 

defective  boiler,  explosion  of;  complaint  by  employee  against  rail- 
road company,  for  injury,  1028. 

defective  brakebeam,  injury  from;  complaint  by  brakeman  against 
railroad  company,  1026. 

defective  brakerod,  injury  from;  complaint  by  sectionman  against 
railroad  company,  1027. 

defective  equipment  of  logging  road;  complaint  by  brakeman  against 
corporation,  1022. 

defective  fence,  cattle  straying  through,  and  collision  with  train,  de- 
railing same;  complaint  by  passenger  against  railroad  company, 
for  injuries,  1016. 

defective  insulation,  injuries  from;  complaint  by  passenger  against 
street  railway  company,  1037. 

defective  highway;  complaint  for  injuries  suffered  from,  1001. 

defective  or  dangerous  machinery,  injuries  from;  complaint  by  serv- 
ant against  employer,  1045. 

defective  machinery,  and  place  unsafe;  complaint  by  infant  or  in- 
experienced person  against  employer  for  Injuries,  1047. 

defective  scaffold,  injuries  from;  complaint  by  employee  against 
employer,  1048. 

defective  sidewalk;  complaint  against  city  for  injuries  from,  1002, 
1003. 

defective  track,  injury  from;  complaint  by  employee  against  rail- 
road company,  1020. 

defective  (see  Guard  oe  Railing;  Lack  of  Guard  derailing;  Negli- 
gent). 

defectively  laid  out  highway;  complaint  to  restrain  town  officers 
from  opening,  1241. 

defendant  and  third  person,  money  claimed  by;  complaint  for  breach 
of  promise  to  indemnify  plaintiff  for  defending  action  for,  830. 

defendant,  consent  of,  to  assignment;  allegation  of  in  complaint  by 
assignee  of  claim,  528. 

defendant  not  served;  statement  in  complaint  of  cause  of  action 
against  one  defendant  severally  liable,  491. 

defendant;  statement  of  cause  of  action  against  one  severally  liable, 
judgment  against  others;  formal  parts  of  coniplaint,  492. 
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defendant,  party  made,  instead  of  plaintiff;  statement  of  reasons 
for;  formal  parts  of  complaint,  493. 

defendant,  request  of;  complaint  for  money  paid  on,  632. 

defendant  sued  as  representative  of  others;  allegation  of  representa- 
tive capacity,  526. 

defendant;  transferee  joined  as,  in  replevin;  complaint  by  seller 
against  fraudulent  buyer,  888. 

defendant,  undertaking  of,  in  replevin,  to  secure  return  of  property; 
complaint,  744. 

defendant,  undertaking  of,  to  discharge  attachment;  complaint  on,. 
742. 

defending  action  for  money  claimed  by  defendant  and  third  person; 
complaint  on  breach  of  promise  to  indemnify  plaintiff,  830. 

defense,  negligent;  complaint  against  attorney,  822. 

defense  of  payment;  complaint  avoiding,  by  seller  against  buyer  for 
goods  sold,  658. 

defense  of  unexpired  credit;  complaint  avoiding,  by  seller  against 
buyer,  for  goods  sold,  659. 

deficiency  and  outstanding  incumbrance,  deduction  for,  in  specific 
performance;  complaint  by  purchaser  against  vendor,  1140. 

deficiency  of  mortgage  debt;  complaint  on  guaranty  to  recover,  752. 

deficiency  of  quantity;  complaint  for  breach  of  covenant  in  convey- 
ance, 805. 

deficiency  on  resale  of  real  estate;  complaint  against  purchaser  at 
auction,  894. 

defiling  the  plaintiff  forcibly;  complaint  for,  976. 

del  credere  (see  Factor;  Commission). 

delinquent  stockholders  and  officers  of  domestic  business  corpora- 
tion; complaint  by  judgment  creditor  against,  for  sequestration, 
p.  741  n. 

deliver  (see  Refusal  To  Deliveb). 

delivery  and  acceptance  of  part  of  goods  on  contract  of  sale  under 
statute  of  frauds,  p.  453  n. 

delivery  at  agreed  time,  failure  of;  complaint  against  common  car- 
rier, with  claim  for  special  damage,  918. 

delivery  of  goods  sold  to  third  person;  complaint  by  seller  against 
buyer,  657. 

delivery  (see  Nondelivkbt;  Paet  Deliveet;  Redeliveey). 

demand  and  notice;  allegation  of  waiver  of,  598. 

;  after  maturity,  599. 

demand  and  notice  waived;  complaint  by  payee  against  drawer,  620. 

demand  and  refusal;  allegation  of,  in  action  for  conversion,  p.  479  n. 

demand  and  refusal;  pleading,  in  action  of  replevin,  p.  489  n. 

demands  due  from  third  persons;  complaint  against  debtor,  to  reach, 
1189. 

demand;  complaint  on  note  payable  in  chattels  on  demand,  786. 

demand  (see  Monet  Bemand). 

demurrage;  complaint,  shipowner  against  charterer,  757. 

deposit  induced  by  fraudulent  published  statements;  complaint  by 
bank  depositor  against  directors,  866&. 

deposit  of  garbage  on  neighboring  lands;  complaint  in  equity  to 
enjoin  threatened  nuisance  by,  1079. 

deposit  (see  Ceetificatb  Of  Deposit). 

depriving  wife  of  support,  and  conspiracy  to  alienate  affections  of 
husband;  complaint  by  guardian  of  insane  wife  against  mother- 
in-law  and  others,  the  husband  being  joined  as  defendant,  1287. 

deputy  game  warden;  complaint  or  affidavit  by,  for  forfeiture  for 
violation  of  game  law;  before  justice  of  the  peace,  1276. 
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derailing  of  train  by  collision  with  cattle  straying  on  track  through 
defective  fence;  passenger  against  railroad  company,  for  injuries, 
1016. 
descent,  title  by;  allegation  of,  in  ejectment  (Minn,  and  Wis.)  1106. 
description,  mistaken;  correcting  by  reformation  of  deed,  1212,  1213. 
desertion,  wilful;  allegation  of,  in  action  for  divorce,  1250. 
de  son  tort  (see  Executor). 

detainer,  forcible  entry  or,  treble  damages;  in  trespass  to  real  prop- 
erty (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
detention  (see  Conversion;  Replevin). 
determination  of  the  rights  of  interpleading  and  rival  claimants  and 

their  creditors;  complaint  by  trustee  of  title  of  real  estate,  1288. 
devise,  title  by;  allegation  of,  in  ejectment  (Minn,  and  Wis.)  1105. 
devisee;  allegation  of  representative  capacity,  536. 
devisees,  heirs,  legatees;  claims  against,  p.  816  n. 
devisees  may  redeem  mortgaged  premises,  p.  816  n. 
devisees  of  reversion  and  rent;    assignee  of,  against  assignee  of 

part  of  premises,  784.. 
diligence  to  sell  goods;  complaint  against  agent  for  not  using,  897. 
diligence  (see  Agent). 

directors  and  officers;  supplemental  complaint  bringing  in,  and  liti- 
gating claims  to  recover  corporate  property  lost  or  squandered  by 
them,  filed  by  leave  of  court  by  intervening  creditor  in  action 
brought  by  stockholder  to  sequestrate  bank  property,  1222. 
directors;   bank  depositor  against,  for  fraudulent  published  state- 
ments inducing  deposit,  8666. 
directors  of  corporation  refusing  to  sue;  action  by  stockholder,  571. 
disbursements  and  services  of  advertising  agent;  complaint  for,  685. 
disbursements  and  services  of  attorney;  complaint  for,  684. 
discharged;  judgment  compromised  and  settled,  but  not  discharged; 
injunction  against  sheriff  against  selling  land  on  execution.  1247. 
discharge  of  attachment;  complaint  on  undertakeing  for,  742. 
discharge  of  another's  debt;  complaint  for  money  paid,  633. 

;  amount  to  be  repaid  on  a  day  certain,  634. 

discharge  of  employee,  wrongful;  action  on  contract  of  employment, 

813. 
discharge  of  servant;  action  on  contract  of  employment,  p  359  n. 
discharge  of  subcontractor's  mechanic's  lien;    action  on  bond  for 

(Iowa)  747. 
discharge,  wrongful,  of  servant;  contract  partially  performed,  691. 
discharge  of  servant;  action  on  contract  of  employment,  p.  359,  n. 
disclosure  of  secret  process  of  manufacture;  damages  and  perpetual 

injunction  against  purchaser,  1235. 
discounted  note;  action  against  broker  for  proceeds,  654. 
discrimination  (see  Carrier). 

disease,  exposure  to  infectious;  servant  against  employer,  1052. 
disease  in  horse;  concealment  of  by  fraudulent  means,  864. 
dishonesty  in  business,  words  imputing;  complaint  for  slander,  962 
dishonesty,  official,  words  charging;  complaint  for  libel,  973. 
dishonor,  protest  and  notice;  allegation  of;  indorser  to  give  credit, 

p.  320  n. 
disobeying  subpoena;  against  witness  for  damages,  1283. 
disposition  of  property,  fraudulent;  to  set  aside,  and  for  specific 

performance  of  agreement  to  execute  chattel  mortgage,  1145. 
dissolution,  continuing  business  after;   injunction  against  partner, 

1234. 
dissolution  of  insolvent  partnership,  when  partners  cannot  agree^ 
1218. 
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dissolution   of   partnership;    administration   of   deceased   partner 

against  the  survivor,  1217. 
dissolution  of  partnership;  alleging  misappropriation  of  funds,  1216. 
dissolution  of  partnership  for  various  causes,  1215. 
distinct  causes  of  action;  combining  against  executors,  p.  412  n. 
distribution  of  assets  of  domestic  business  corporation  by  receiver, 

in  sequestration  action  by  judgment  creditor,  p.  741  n. 
distribution  of  estate  of  deceased  person;    allowance  of  claims, 

p.  816  n. 
district  (see  School  Disteict). 
diverse  citizenship,  allegation  of,  in  actions  in  United  States  courts, 

555. 

;  in  equity,  556;  at  law  by  alien,  557. 

diverting  water  from  plaintiff's  mill,  1069. 

diverting  water  from  plaintiff's  lands;  joint  complaint  by  riparian 

owners  restraining  upper  owner,  1294. 
divorce;  action  on  foreign  judgment  for  alimony,  798. 
;  allegation  of  conduct  by  husband  rendering  it  unsafe  for  wife 

to  live  with  him,  1254. 

I ;  allegation  of  failure  of  support,  1253. 

;  allegation  of  habitual  drunkenness,  1251. 

;  allegation  of  impotency  or  physical  incapacity,  1255. 

;  allegation  of  voluntary  separation,  1252. 

divorce,  limited,  on  ground  of  cruel  and  inhuman  treatment,  1249. 

divorce,  on  ground  of  adultery,  1248. 

divorce  (see  Annulment  of  Maebiaoe). 

divorced  wife,  action  by,  for  damages  to  self  and  children  from 

sale  of  liquor  to  husband,  an  habitual  drunkard,  p.  849  n. 
dog,  shooting,  880. 

dog,  vicious,  personal  Injuries  inflicted  by,  984.  ' 

domestic  animals  (see  Animals). 

domestic  business  corporation,  sequestration  of  property  of,  wind- 
ing up  affairs,  and  enforcing  liabilities  of  ofiScers  and  stockhold- 
ers, p.  740  n.     - 
domestic  corporation;  by  or  against,  539. 
domestic  judgment;  action  on,  794;  by  assignee,  795. 
double  damages  for  worrying  or  killing  of  animals  by  vicious  dog; 

(Wis.)  986. 
double   damages,   recovery   of;    notice  by   owner  of  vlcioua   dog, 

p.  550  n. 
doubtful  validity  of  promissory  note  against  maker,  600. 
dower,  admeasurement  of;  complaint  by  widow,  1170. 
dower  estate;  ejectment  for  (Wis.)  1101. 
dower  interest;  allegation  of,  in  partition,  1164. 
dowress;  heirs  against,  for  waste  (Wis.)  1084. 
drawer  and  acceptor,  payee  against,  621. 

;  acceptor  for  honor,  622. 

drawer  and  acceptor  the  same  person;  payee  against,  61L 

drawer  and  indorser;  indorsee  or  bearer  against,  628. 

drawer  of  check,  payee  against;  alleging  excuse  for  failure  to  give 

notice  of  nonpayment,  G25. 

I ;  alleging  excuse  for  nonpresentment,  626. 

;  for  nonacceptance;  corporation  drawer,  616. 

;  for  nonacceptance;  pleading  copy  of  bill,  615. 

• ;  for  nonacceptance,  614;  for  nonpayment,  618,  620. 

;  for  nonpayment;  nonpresentment  because  drawee  not  founa, 

619. 
•        ;  for  nonpayment;  payable  at  sight  or  certain  time,  617. 
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;  pleading  legal  effect,  623;  pleading  copy,  624. 

drawer  (see  Maker). 

drawee  not  found,  nonpresentment;  payee  against  drawer,  619, 

drawee  (see  Acceptob), 

drug  (see  Poisonous  Drug). 

druggist,  against,  for  negligently  putting  up  poisonous  drug,  1054. 

drunkard,,  husband  an  habitual;  wife  against  saloonkeeper  for  sale 
of  liquors  and  resulting  damages  (Wis.)  1278,  (Iowa)  1280. 

;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  1279. 

drunkenness,  habitual;  allegation  of,  in  action  for  divorce,  1251. 

due  (see  Amount  Dtte;  Demands  Due;  Foreclosure;  Indebted- 
ness; Salary  Due;  Royalties). 

duress,  mortgage  obtained  by;  by  owner,  for  cancellation  and  to 
quiet  title,  llSl. 

duties   (see  Failuee  to  Perform;   Negligence;   Breach  of  Duty). 

dwelling.  Infected;   tenant  against  landlord  for  leasing,  1057. 

dwelling  (see  House). 

editing  book;  complaint  for  services,  673;  newspaper,  672. 

editor  and  publisher  of  newspaper;  against,  for  libel,  967. 

eifigy,  libel  by,  974. 

ejection,  forcible,  from  railroad  train;  assault  and  battery,  949; 
street  car,  948. 

ejection  from  train;  passenger  against  railroad  company,  1017. 

ejectment;  claim  for  permanent  Injuries,  p.  630  n. 

ejectment;  complaint  (N.  Dak.  and  S.  Dak.)  1111. 

;  alleging  title  by  descent  (Minn,  and  Wis.)  1106. 

;  allegiJig  title  l^  devise  (Minn,  and  Wis.)  1105. 

— ' — ;  both  parties  claiming  title  from  common  source  (Miun.  and 
Wis.)  1104. 

• ;  by  administrator  (Wis.)  1107. 

;  general  liorm,  no  damages  (Minn.)  1102,  (Iowa)  1108,  (Nebr.) 

1112,  (Wis.)  1099. 

;  with  claim  for  mesne  profits  and  waste  (Minn.)  1103,  (Nebr.) 

1113,  (Iowa)  1110,  (Wis.)  1100. 

;  by  tenant  in  common  against  cotenant  (Nebr.)  1114,  (Iowa) 

1109. 

;  for  dower  (Wis.)  1101. 

election  to  county  office  of  person  not  eligible;  quo  voarranto  by 
taxpayer,  1269. 

election  to  sue  in  contract  or  in  tort;  against  common  carrier, 
p.  503  n. 

elective  local  office,  usurpation  of;  qiio  warranto  by  private  person, 
1265, 1266. 

;  office  not  elective,  1267. 

electric  street  car  (see  Street  Railway  Company). 

elevated  road,  franchise  granted  by  city  without  authority  of  law; 
property  owner  against  railway  company,  challenging  right  to 
exercise,  1270. 

employee  against  employer,  for  injuries  from  defective  scaffold, 
1048. 

employee  against  employer,  for  injuries  from  incompetence  of  fel- 
low-servant, 1050. 

employee  against  railroad,  for  injuries  by  collision,  1021. 

employee  against  railroad  company,  for  injuries  from  explosion  of 
defective  boiler,  1028. 

employee  against  railroad  company,  for  injuries  from  negligent  con- 
struction and  inspection  of  track,  1019. 
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employee  against  railroad  company,  for  injury  from  defective- 
track,  1020. 

employee  of  principal  contractor  against  owner  and  contractor; 
foreclosure  of  mechanic's  lien  (Minn.)  1154. 

employee  of  principal  contractor  against  owner  and  principal  con- 
tractor, for  foreclosure  of  mechanic's  lien  (Wis.)  1150. 

;  several  employees  (Wis.)  1151. 

employee  refusing  to  serve;  employer  against,  on  contract  of  em- 
ployment, 814. 

employee  wrongfully  discharged;  action  on  contract  of  employ- 
ment, 813. 

employee  (see  Seevant;  Workman). 

employees,  liability  of  stockholders  for  wages  due  to;  complaint  by 
creditor  of  insolvent  business  corporation,  to  enforce,  1224. 

employer  against  employee  refusing  to  serve,  on  contract  of  em- 
ployment, 814. 

employer;  minor  servant  against,  for  injuries  from  driving  dan- 
gerous horse,  1051. 

employer,  servant  against;  Infant  or  other  person  inexperienced  in 
use  of  tools,  1046. 

;  injuries  from  defective  or  dangerous  machinery,  1045. 

;  machine  defective  and  place  unsafe,  1047. 

;  negligent  exposure  to  infectious  disease,  1052. 

;  obvious  defects  in  machinery  and  promise  to  repair,  1049. 

employment;  breach  of  contract  of;  recovery  on,  p.  436  n. 

emplyoyment  of  incompetent  fellow-servant;  employee  against  em- 
ployer,  for  injiiries  resulting,  1050. 

employment  (see  Bbeach  of  Conteact  of  Employment). 

endorsee  (see  Indoesee). 

enforcement  of  contract  (see  Specific  PBEroBMANCs) . 

enforcement  of  creditor's  rights;  sequestration  action,  p.  741  n. 

engine,  sparks  from,  setting  fire;  action  against  railroad  company, 
p.  596  n. 

engineer  of  freight  engine,  negligence  of;  complaint  by  brakeman 
against  railroad  company  for  injury  resulting  from,  1030. 

enjoining  (see  Injunction). 

enjoyment  (see  Qitiet  Enjoyment). 

enlargement  of  time  (see  Extension). 

entering  house,  defacing  same  and  injuring  personal  property;  ac- 
tion for  trespass  to  real  property,  1095. 

enticing  away  plaintiff's  wife;  complaint  for,  977. 

enticing  away  plaintiff's  workman;  complaint,  980. 

entry,  forcible,  or  detainer,  treble  damages  for;  complaint  for  tres- 
pass to  real  property  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 

equitable  action  by  creditor  to  recover  against  heirs  and  charge  real 
estate  received  by  them,  and  set  aside  conveyances  thereof  as 
fraudulent,  there  having  been  no  administration  of  estate  of 
debtor,  12C4. 

equitable  action  by  stockholders  against  fraudulent  promoters,  where 
corporate  ofllcers  refuse  to  sue,  1229. 

equitable  action  (see  Action;  Complaint). 

equitable  assignment  (see  Assignment). 

equity,  abatement  of  nuisance,  p.  606  n. 

equity;  complaint  by  city  to  enjoin  erection  of  a  building  in  a  pub- 
lic street,  1078. 

equity;  complaint  in,  for  continuing  trespass  caused  by  building: 
and  maintaining  a  stone  foundation  wall  on  plaintiff's  lot,  1295. 
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equity;  complaint  in,  to  enjoin  judical  sale  and  remove  cloud  on 

tiUe,  1178. 
equity;  complaint  in,  to  enjoin  nuisance  caused  by  polluting  -waters 

of  a  stream  by  refuse  of  starch  factory,  1077. 
equity;  complaint  to  enjoin  threatened  nuisance  by  deposit  of  garb- 
age on  neighboring  lands,  1079. 
equity;  creditor's  action  in,  against  officers  and  stockholders  of  in- 
solvent corporation,  to  enforce  liabilities  created  by  law,  p.  742,  n. 
«quity;  interpleader  in,  to  obtain,  and  to  restrain  proceedings,  1239. 
equity  of  redemption  (see  Redeem). 

equity;  owner  in,  to  set  aside  Illegal  tax  or  assessment,  1183. 
equity  powers  and  statutory  sequestration  of  domestic  business  cor- 
poration, p.  741  n. 
equity;  to  cancel  mortgage  which  is  a  cloud  on  title,  1179. 
erecting  dam  causing  backwater,  1070. 
erecting  dam  which  is  a  nuisance,  1071. 

;  against  erector,  land  transferred,  1072. 

;  special  damage  to  land,  1073. 

erection  and  maintenance  of  unauthorized  telephone  pole  In  front 

of  store;  to  restrain,  1243. 
erection  of  building  and  fall  of  materials  in  street;  against  owner 

and  contractor  for  injuries  suffered  by,  999. 
erection  of  building  in  public  street;  complaint  by  city  in  equity  to 

enjoin,  1078. 
erection  (see  Bttelding). 
erroneous  account;  complaint  for  recovery  of  money  overpaid  on, 

645. 
escape  complaint  against  sheriff  for,  939. 
escape  from  custody  on  order  of  arrest;  complaint  against  sheriff, 

940. 
essentials  and  nature  of  action  to  quiet  title,  p.  687  n. 
essentials  and  nature  of  creditor's  action,  p.  698  n. 
essentials  In  complaint  against  officers  or  promoters  of  corporation 
for  fraudulent  representations  as  to  solvency  or  condition,  p.  473  n. 
essentials  of  cause  of  action  for  deceit,  p.  463  n. 
essentials  Of  cause  of  action  for  defamation,  p.  532  n. 
essentials  of  cause  of  action  for  negligence,  p.  550  n. 
essentials  of  malicious  prosecution,  p.  525  n. 
essentials  of  partition  action,  p.  678  n. 
estate  insufficient  to  pay  claims  proven;  creditor  against  grantee  of 

deceased  debtor,  1205. 
estate  of  deceased  stockholder,  settlement  of;  call  made  after,  for 
payment  of  testator's  subscription  for  stock;  complaint  by  corpor- 
ation against  legatees  of  stockholder,  1262. 
estate  of  debtor,  there  having  been  no  administration  of;  equitable 
action  by  creditor  against  heirs,  and  to  charge  real  estate  received 
by  them  and  set  aside  conveyances  thereof  as  fraudulent,  1264. 
estates  of  deceased  persons,  settlement  of,  p.  816  n. 
estate  of  surety  on  probate  bond,  default  accruing  after  settlement 
of;  complaint  by  county  judge  against  heirs  of  deceased  surety, 
1263. 
estate  (see  Sepaeate  Estate). 

eviction;  allegation  of,  on  breach  of  covenant  of  seisin,  p.  429  n. 
eviction  by  paramount  title;   breach  of  covenant  of  warranty  for 

failure  of  title;  allegation  of,  p.  429  n. 
eviction  or  ouster  by  paramount  title;  allegation  of  in  complaint 
for  breach  of  covenant  for  quiet  enjoyment,  p.  428  n. 
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exacting  illegal  rate  of  fare;  against  railroad  corporation,  (Wis.) 
1285. 

examination  of  title,  negligent;  against  attorney  for,  823. 

examination  (see  Pbeliminaet  Examination). 

excess  of  money  collected  (see  Money  Collected). 

exchange  of  property;  for  deceit  in,  861. 

exchange  of  property,  possession  taken;  for  specific  performance, 
1141. 

execution  against  mortgagor,  mortg^^ee  entitled  to  possession; 
against  sheriff  for  selling  chattels,  876. 

execution  against  the  body;  against  sheriff  for  failure  to  arrest,  935. 

execution;  complaint  against  sheriff  for  neglect,  934. 

execution;  complaint  against  sheriff  for  neglect  to  return,.  933. 

execution,  exempt  property  seized  on;  replevin  against  sheriff,  890. 

execution;  mallclotisly  issuing  on  paid  judgment,  981. 

execution;  moneys  collected  on;  against  sheriff  for  failing  to  pay 
over,  936. 

execution  of  chattel  mortgage,  agreement  for;  for  specific  perform- 
ance, and  to  set  aside  fraudulent  disposition  of  property,  1145. 

execution  sale  and  levy;  tangible  property  subject  to  be  transferred 
by  debtor  in  fraud  of  creditors;  seizure  of  by  levy  or  attachment, 
in  creditor's  action,  p.  698  n. 

execution;  selling  land  on,  under  judgment  compromised  and'settled 
but  never  discharged;  injunction  against  sheriff,  1247. 

execution  (see.  Levy;  Refusal  to  Execute)  . 

executor;  action  against  on  money  demand,  p;  297  n. 

executor;  action  by  on  life  politjy,  764. 

executor;  action  by  legatee  on  bond  of  (Wis.)  733. 

executors;  combining  distinct  causes  of  action  against,  p.  412  li. 

executor;  complaint  by,  544. 

executor  de  son  tort;  complaint  against,  548. 

executor  of  maker;  payee  against,  581. 

executor  of  lessee;  lessor  against,  780. 

executor  or  administrator;  complaint  by  county  judge  on  bond  of, 
for  benefit  of  all  parties  (Wis.)  734. 

executor  or  adijiiilistrator  of  payee;  action  by,  582. 

executor  refusing  to  join  in  action;  allegation,  547. 

executor  (see  Administrator;  Personal  Repeesentative) , 

exempt  property;  against  sheriff  for  seizing,  937. 

exempt  property  seized  on  execution;  replevin  against  sheriff,  890. 

expenditure  of  public  moneys,  taxpayer  suing  to  prevent  illegal;  al- 
legation of  representative,  capacity,  524. 

explosion  of  defective  boiler,  injury  from;  employee  against  rail- 
road company,  1028. 

exposure,  negligent,  to  infectious  disease;  servant  against  employer,^ 
1052. 

express  promise  (see  Peomtsb). 

extension  of  time  on  award  of  arbitrators;  allegation  of,  704. 

extrinsic  (see  Fraud  Extrinsic). 

factor;  action  against  for  goods  sold  on  del  credere  commission,  653. 

factor;  against,  for  money  received  for  goods  sold,  652. 

factor  (see  Broker;  Commission  Merchant). 

failure  of  title;  breach  of  covenant  of  warranty  for,  804. 

failure  to  arrest  on  execution  against  the  body;  against  sheriff,  935. 

failure  to  deliver  message  according  to  contract;  against  telegraph 
company  for,  932. 

failure  to  deliver  (see  Delivery;  Nondelivery). 
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failure  to  give  notice  of  nonpayment;  allegation  of,  payee  against 
drawer,  625. 

failure  to  load  (see  Loading). 

failure  to  perform  duties;  attorney  general  against  street  .railway 
company,  to  forfeit  franchises  and  vacate  charter,  1272. 

failure  to  receive  (see  Refusal  to  Receive). 

failure  to  return;  damages  and  hire  of  personal  property,  697. 

failure  to  support;  allegation  of  by  wife,  in  action  for  divorce,  1253. 

failure  (see  Refusal). 

faithful  accounting  (see  Accounting). 

fall  of  materials  in  street  during  erection  of  building;  against  owner 
and  contractor  for  injuries  suffered  by,  999. 

falling  through  open  hatchway  in  building;  for  injuries  from,  988. 

falling  through  open  hatchway;  stevedore  against  steamboat  com- 
pany, 1029. 

false  imprisonment;  alleging  special  damage,  957. 

false  imprisonment;  assault  and  battery  with  accompanying,  944, 
945,  946. 

false  imprisonment;  order  of  arrest  void  for  want  of  jurisdiction, 
958. 

false  imprisonment,  without  special  damage,  956. 

false  prospectus  inducing  purchase  of  stock;  action  against  ofScers 
of  corporation,  866c. 

false  representations  as  to  solvency  made  through  a  commercial 
agency,  866. 

false  representations  by  defendant;  allegation  of,  excusing  plaintift 
from  tendering  payment  on  contract  of  sale  of  real  estate,  896. 

false  representations  inducing  plaintiff  to  insure;  insured  against 
officers  of  insolvent  Insurance  company,  866o. 

false  representations  (see  Deceit). 

false  return;  against  sheriff  for,  938. 

false  (see  Fraudulent). 

falsely  representing  Wall  in  apartment  house  to  be  fireproof;  tenant 
against  landlord,  862. 

falsity  (see  Deceit). 

fare,  illegal  rate  of;  against  railroad  company  for  exacting  (Wis.) 
1285. 

fare,  payment  of;  allegation  of.  In  action  for  ejection  from  train,  p. 
574  n. 

farm  crossing,  agreement  by  railroad  to  construct;  specific  perform- 
ance, 1146. 

father  of  apprentice;  master  against,  on  contract  of  employment, 
816. 

fellow-servant,  incompetent;  complaint  by  employee  against  em- 
ployer, for  injuries  by  reason  of,  1050. 

fence;  breach  of  covenant  to  maintain,  808. 

fence;  complaint  against  railroad  company  for  killing  stock,  road 
not  fenced,  1042  (Iowa  and  Nebr.)  1043. 

fence;  defective,  and  collision  with  cattle  straying  through,  derail- 
ing train;  complaint  by  passenger  against  railroad  company  for 
injuries,  1016. 

fence;  complaint  for  trespass  for  removing,  1093. 

fencing  railroad,  statutes  as  to,  p.  594  n. 

fictitious  person;  promissory  note  payable  to,  591. 

fidelity  of  clerk  or  cashier;  complaint  on  bond  for,  720. 

filing  notice  or  claim  for  injury  by  municipality,  p.  568  n. 

filing  Us  pendens,  maliciously,  and  preventing  sale  of  plaintiff's 
land,  1300. 
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finishing  building  (see  Bitildinq). 

fire,  negligently  setting;  against  railroad  company,  1044. 

fire  on  defendant's  land;  carelessly  kindling,  whereby  plaintiff's 
property  was  burned,  991. 

fire  policy;  complaint  in  action  by  owner  insured,  759. 

fire  policy;  action  by  purchaser  of  property  on  assigned  policy,  762. 

fire  policy;  action  on,  by  mortgagee  under  provision  of  owner's 
policy,  760.  ?■ 

fire  policy,  renewed  before  fire;  complaint  on,  761. 

fire  policy  (see  Policy). 

fireproof,  falsely  representing  wall  In  apartment  house  to  be;  com- 
plaint by  tenant  against  landlord,  862. 

firm  (see  Paetneeship;  Debts  op  Fiem). 

fitness  for  particular  use;  warranty  of,  852. 

fixtures,  stock  and  good  will;  recovery  of  price  by  assignee,  to  be 
paid  in  installments,  662. 

floor  of  building,  negligently  overloading,  causing  collapse;  tenant 
against  landlord  and  another  tenant,  1289. 

flowing  plaintiff's  premises,  by  building  street  so  as  to  dam  up  river; 
against  municipality,  1012. 

flowing  water  from  roof  on  plaintiff's  premises,  990. 

forcibly  defiling  plaintiff,  976. 

forcible  ejection  from  train;  passenger  against  railroad  company, 
1017. 

forcible  entry  or  detainer,  treble  damages;  trespass  to  real  property 
(Minn.,  N.  Dak.  and  S.  Dak.)  1098. 

foreclosure;  assignee  against  mortgagor,  mortgagee  who  guaranteed 
payment,  and  subsequent  purchaser  who  assumed  mortgage,  1118. 

foreclosure;  junior  mortgagee,  not  being  party  to  former  action, 
against  purchaser  under  foreclosure  of  senior  mortgage,  to  re- 
deem, 1135. 

foreclosure;  mortgage  containing  covenant  to  insure,  and  option 
clause,  1117. 

foreclosure;  mortgagee  in  possession,  against  parties  entitled  to  re- 
deem, seeking  accounting,  1120., 

foreclosure  of  bill  of  sale  of  chattels,  1131. 

foreclosure  of  chattel  mortgages  and  liens,  p.  648  n. 

foreclosure  of  chattel  mortgage,  general  form,  1129. 

;  subsequent  incumbrancers,  1130. 

foreclosure  of  mechanic's  lien  (Iowa)  1156  (N.  Dak.  and  S.  Dak.) 
1157. 

;  allegation  of  assignment  of  lien  (Wis.)  1152. 

;  allegation  of  fraudulent  lien,  1161. 

c ;  by  employee  of  principal  contractor  (Minn.)  1154. 

;  contractor  against  owner  (Minn.)  1153  (Nebr.)  1158. 

;  contractor  against  owner,  subsequent  lienholders  or  incum-    , 

brancers  joined  (Nebr.)  1159. 

;  contractor  against  owner  and  other  lien  claimants    (Wis.) 

1148. 

;  same;  for  reasonable  value  of  materials  or  labor  (Wis.)  1149. 

— I — ;  employee  of  principal  contractor  against  owner  and  principal 
contractor  (Wis.)  1150. 

;  same;   several  employees   (Wis.)   1151. 

;  for  materials  furnished  to  owner  (Minn.)  1155. 

;  subcontractor  against  principal  contractor  and  owner  (Nebr.) 

1160. 

foreclosure  of  mortgage,  all  due,  general  form  (Wis.)  1115. 
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foreclosure  of  mortgage;  allegation  of  inadequacy  of  security  where 
receiver  is  desired,  1119. 
-foreclosure  of  mortgage,  amount  not  all  due  (Wis.)  1116. 
foreclosure  oi  mortgage,  general  form   (Minn.)   1122   (N.  Dak.  and 

S.  Dak.)  1123  (Neb.)  1124  (Iowa)  1126." 
foreclosure  of  mortgage,  amount  not  all  due  (Iowa)  1127. 
foreclosure  of  mortgage,  where  there  are  junior  incumbrancers  and 

an  agreement  to  pay  taxes  (Nebr.)  1125. 
foreclosure  of  pledge  (Iowa)  1132. 
foreclosure  of  senior  mortgage;  junior  mortgagee  against  purchaser 

under,  not  being  party  to  former  action,  to  redeem,  1135. 
foreclosure  of  title  bond  (Iowa)  112S. 

foreclosure;  to  have  deed  absolute  declared  a  mortgage,  1121. 
foreign  administrator;  complaint  by,  549. 
foreign  corporation ;  by  or  against,  540. 
foreign  inferior  tribunal;  complaint  on  judgment  of,  797. 
foreign  judgment  for  alimony  in  divorce  action;  complaint  on,  798. 
foreign  judgment  of  court  of  general  jurisdiction;  complaint  on,  796. 
foreign  language;  slander  in,  960. 

foreign  official  assignee;  allegation  of  representative  capacity,  535. 
foreign  statute  imposing  liability  sued  on  in  statutory  action;  alle- 
gation of,  1277. 
forfeiture;  statutory,  1275. 
forfeiture  for  violation  of  city  ordinance,  1284. 

forfeiture  for  violation  of  game  law;  complaint  or  affidavit  by  dep- 
uty game  warden  in  action  before  justice  of  the  peace,  1276. 
forfeiture  of  franchise  of  street  railway  company,  and  to  vacate  ita 
charter  because  of  failure  to  perform  its  duties;  complaint  by  at- 
torney general,  1272. 
forfeiture  of  office  or  franchise  by  neglect  or  misuse;  quo  warranto, 

p.  827  n. 
forfeiture,  recovery  of,  from  member  of  board  of  review,  for  inten- 
tional omission  of  property  from   tax  roll;    complaint  by  state 
against,  1285a. 
forfeiture;  statutory  action  for,  p.  843  n. 

forwarding  goods  according  to  agreement;  complaint  against  ware- 
houseman for  failure  to,  931. 
forwarding  (see  Common  Careieb;  Teanspoktinq). 
foundation  wall  on  plaintiff's  lot,  building  and  maintaining;   com- 
plaint in  equity  for  continuing  trespass  caused  by,  1295. 
franchise  granted  by  city  without  authority  of  law;  property  owner 

against  railway  company,  challenging  right  to  exercise,  1270. 
franchise  of  street  railway  company;  action  by  attorney  general  to 
forfeit,  and  vacate  charter,  because  of  failure  to  perform  its  duties, 
1272. 
franchise,  usurping;  quo  warranto,  p.  827  n. 
fraternal  insurance;  action  on  membership  certificate,  768. 
fraud  accomplished  through  an  agent;  allegation  of,  865. 
fraud  by  husband,  annulment  of  marriage  on  ground  of,  1258. 

;  fraud  by  wife,  1259. 

fraud,  deed  obtained  by;  to  set  aside  and  for  reconveyance,  1209, 

1210. 
fraud  extrinsic  to  instrument;   against  judgment  debtor,  assignee, 
and  a  pretended  creditor  named  in  the  assignment,  to  set  aside 
general  assignment,  1190. 
fraud  in  quantity  of  chattels  delivered,  858. 
fraud,  money  procured  by;  action  for,  p.  341  n.,  643. 
fraud,  setting  aside  judgment  obtained  by,  p.  804  n. 
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ftaud  of  creditors,  land  purchased  by  debtor  but  conv«y6d  to  tblrd; 
person;  complaint  by  creditor  of  deceased  debtor  to  reach,  1206.. 

fraud  of  creditors;  tangible  personal  property  subject  to  levy  andi 
execution  sale  transferred  by  debtor;  seizure  of  by,  levy  or  attach- 
ment in  creditor's  action,  p.  698  n. 

fraud  of  promoters;  complaint  by  stockholder  to  recover  individual' 
damages,  1230. 

fraud;  rescission  of  contract  and  repayment  of  advances,  1211. 

fraud,  release  obtained  by;  to  set  aside,  and  for  personal  injuries- 
from  defendant's  negligence,  1291. 

fraud  (see  Pkomotbes;  Secret  Profits;   Statute  of  Frauds). 

fraudulent  agreement  to  transfer  debtors  property  including  mort- 
gaged property;  assignee  of  judgment  against  assignee  under- 
agreement,  judgment  debtor,  and  mortgagee  of  personal  property,, 
1194. 

fraudulent  assignment  for  beneiit  of  creditors;  creditor  against  cor- 
poration and  its  officers,  to  set  aside,  sequestrate  assets,  and  en- 
force stock  subscription,  1220. 

fraudulent  buyer  of  goods,  in  replevin,  887. 

' ;  joining  transferee  as  defendant,  888. 

fraudulent  conveyance  of  corporate  assets  by  officers  to  themselves, 
and  unpaid  stock  subscriptions;  judgment  creditor  against  insolv- 
ent corporation  and  officers,  to  reach,  1207. 

fraudulent  conveyance  of  real  estate;  judgment  creditor,  action  by,_ 
to  set  aside,  1186. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  on  justice  judgment,  1188. 

fraudulent  conveyances  of  real  estate  received  by  heirs;   creditors - 
against  heirs,  in  equitable  action  to  set  aside  and  to  charge  real 
estate  and  recover  against  heirs,  there  having  been  no  administra- 
tion of  the  estate  of  debtor,  1264. 

fraudulent  conveyance  to  third  persons;  joinder  of  third  persons  in., 
sequestration  action,  p.  742  n. 

fraudulent  conveyances  (see  Cbeditoe's  Action). 

fraudulent  disposition  of  property;  to  set  aside,  and  for  specific  per-- 
formance  of  agreement  to  execute  chattel  mortgage,  1145. 

fraudulent  grantee  and  debtor;  judgment  creditor  against,  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 

fraudulent  grantee  and  debtor;  two  creditors  suing  together  against,, 
to  set  aside  conveyance  of  real  estate,  1196. 

fraudulent  grantee;  attaching  creditor  against,  in  aid  of  writ  of  at- 
tachment, to  set  aside  deed  of  real  estate,  1197. 

fraudulent  grantees  of  corporation,  against;  to  seize  property  fraud- 
ulently conveyed,  p.  699  n. 

fraudulent  grantees  of  personal  property,  debtor,  wife,  and  banking, 
corporation;  judgment  creditor  against,  to  reach  concealed  per- 
sonal property  and  moneys,  1199. 

fraudulent  imitation  of  name  of  periodical;  injunction  against,  1232. 

fraudulent  judgment  against  school  district;  by  taxpayer  to  restrain, 
collection  of,  1246. 

fraudulent  lien;  allegation  of,  ii  foreclosure  of  mechanic's  lien, 
1161. 

fraudulent  means  used  for  concealment  of  disease  in  horse  to  de- 
ceive purchaser,  864. 

fraudulent  promoters;  stockholders  against,  in  equitable  action, 
where  officers  of  corporation  refuse  to  sue,  1229.  ■  - 

fraudulent  published  statements  including  deposit;  depositor  against; 
bank  directors,  866&. 


INDEX.  1707 

[References  are  to  Forms  unless  otherwise  Indicated.     Forma  1-1300, 
Vol,  I;  1300-2576,  Vol.  II.] 

COMPLAINTS— cont. 

fraudulent  representations  as  to  quality  of  goods,  860. 

fraudulent  representations  as  to  value  of  stock  purchased,  p.  473  n. 

fraudulent  representations  by  officers  or  promoters  of  corporation 
as  to  solvency  or  condition,  p.  473  n. 

fraudulent  representations,  goods  bought  under;  action  for  conver- 
sion, 871. 

fraudulent  representations  of  title  of  chattels,  857. 

fraudulent  sale  of  good  will  of  business,  859. 

fraudulent  transaction  (transfer  of  assets  to  third  person  for  note, 
and  assignment  of  note  for  benefit  of  creditors) ;  setting  aside  as 
fraudulent  and  for  a  receiver,  1192. 

fraudulent  transfer  of  personal  property;  judgment  creditor  against 
debtor  and  fraudulent  grantee,  to  set  aside,  1198. 

fraudulent  vendee;  action  against,  663. 

fraudulently  confessing  judgment;  against  judgment  debtor  to  set 
aside  judgment  and  sale,  1195. 

fraudulently  conveyed  property  by  intestate;  for  recovery  by  admin- 
istrator, 1204. 

fraudulently  misrepresenting  value  of  stock  in  corporation,  agreed 
to  be  taken  in  payment  for  services,  863. 

fraudulently  obtaining  credit  for  another,  855. 

fraudulently  obtaining  goods  on  credit,  854-. 

fraudulently  representing  deed  to  be  instrument  of  another  char- 
acter; to  set  aside,  1208. 

fraudulently  representing  the  area  of  a  tract  of  land,  856. 

freight;  carrier  against  consignee  for,  671. 

freight;  carrier  against  consignor  for,  670. 

freight;  shipowner  against  charterer  for,  753,,  754. 

freight  engine,  negligence  of  engineer  In  operating;  brakeman 
against  railway  company,  for  injuries  by,  1030. 

freight  Insurance;  action  on  marine  policy,  773. 

freight  train;  complaint  by  conductor  of,  for  injuries  from  cattle 
chu,te  dangerously  near  the  track,  1024. 

fund,  particular,  bill  payable  from;  payee  against  acceptor,  612. 

fund  to  become  due,  equitable  assignment  of  part;  allegation  of;. 531. 

fund  (see  Bonus  Fund;  Debt;  Claim;  Pabticueab  Fund;  Tbust 
Fund). 

funds,  acceptor  without;  complaint  on  note  for  money  paid,  636. 

fuads,  misappropriation  of;  allegation  in  action  for  dissolution  of 
partnership,  1216. 

furniture;  against  hirer  of,  for  not  taking  care  of  same,  913. 

game  law,  violation  of;  complaint  or  affidavit  of  deputy  game  war- 
den, in  action  before  justice  of  the  peace  for  forfeiture,  1276. 

garbage  on  neighboring  lands,  deposit  of;  complaint  In  equity  to 
enjoin  threatened  nuisance  by,  1079. 

garnishment,  release  of,  and  to  pay  judgment;  against  surety  com- 
pany on  undertaking  given  for  (Wis.)  1296. 

gas  works,  abatement  of,  1063. 

general  assignment,  setting  aside  for  fraud  extrinsic  to  the  instru- 
ment; complaint  against  judgment  debtor,  assignee,  and  a  pre- 
tended creditor  named  in  the  assignment,  1190. 

general  assignment  (see  Assignment). 

general  average  (see  Contbibution). 

general  guardian  of  insane  or  Incompetent  person;  allegation  of  rep- 
resentative capacity  in  action  by  (Wis.)  560. 

genuineness  of  a  note;  complaint  on  warranty  of,  847. 

good  will  of  business;  fraudulent  sale  of,  859. 
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good  will,  purchaser  of  physician's;  action  by  to  enjoin  continuation 

of  practice,  1233. 
good  will,  stock  and  fixtures;  recovery  for  price  by  assignee,  to  be 

paid  in  instalments,  662. 
good  will  (see  Business). 
goods  bought  under  fraudulent  representations;  action  for  conyer- 

sion,  871. 
goods  bought  (see  Goods  Sold). 
goods;  breach  of  contract  to  manufacture,  817. 
goods;    against   warehouseman   for   not   forwarding   according  to 

agreement,  931. 
goods,  contract  to  redeliver  or  pay  for  them  in  reasonable  time,  ac- 
tion for  breach  of,  844. 
goods  fraudulently  bought;  seller  against  buyer,  in  replevin,  887. 

;  joining  transferee  as  defendant,  888. 

goods  fraudulently  obtained  on  credit,  854.. 
goods;  fraudulent  representations  as  to  quality,  860. 
goods.  Injury  to,  by  neglect  to  obey  instructions;  against  warehouse- 
man, 929. 
goods,  loss  of;  action  on  contract  of  common  carrier,  914. 
goods,  loss  of;  against  warehouseman,  928. 

goods  made  on  defendant's  order;  breach  of  contract  to  accept,  818. 
goods,  not  taking  care  of  and  returning,  against  bailee,  907. 
goods,  not  using  diligence  to  sell;  action  against  agent,  897. 
goods,  refusal  to  deliver;  against  warehouseman,  930. 
goods  sold;  action  against  fraudulent  vendee,  663. 
goods  sold  another,  surety  for;  complaint  for  money  paid,  642. 
goods  sold;  recovery  of  money  received  by  factor,  652. 
goods  sold  on  del  credere  commission;   action  against  factor  for 

money  received,  653. 
goods  sold  on  written  contract;  seller  against  buyer,  alleging  par- 
tial performance  and  acceptance,  665. 
goods  sold,  seller  against  buyer  for;  alleging  partial  performance 
and  acceptance,  665. 

alleging  written  contract,  664. 
avoiding  defense  of  payment,  658. 
avoiding  defense  of  unexpired  credit,  659. 
delivery  to  third  person,  657. 
:  married  woman  purchasing  for  benefit  of  separate  estate,  660. 
necessaries  furnished  to  wife  or  children,  661. 
recovery  of  agreed  price,  656. 
sold  on  trial  and  not  returned,  666. 
to  recover  reasonable  value,  655. 
goods  sold  to  third  person;  action  against  guarantor,  750. 
goods  sold  (see  Contbact  of  Sale;  see  Goods  Bought;  see  Siook, 

PiXTUEES  AND  GOOD  WHX)  . 

goods,  special  property  in;  replevin  by  one  having,  889. 
goods,  transporting  (see  Common  Caebiek). 
^oods,  unlawfully  taking  and  carrying  away;  874. 

;  plaintiff  having  regained  possession  before  suit,  875.i 

wrongfully  taken;  owner  against  wrongdoer.  In  replevin,  881. 

;  claiming  special  damages,  882. 

' ;  taken  from  plaintiff's  lessee  or  bailee,  883. 

;  taken  from  plaintiff's  assignor,  884. 

grantee;  covenant  of,  to  build;  breach  of,  806. 

grantee,  fraudulent,  and  debtor;  judgment  creditor  against,  to  set 

aside  fraudulent  transfer  of  personal  property,  1198. 
grantee,  fraudulent  (see  Feaudulent  Geanteb). 
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grantee,  knowledge  by,   of  existing  incumbrances,   In  action  for 

breach  of  covenant  against,  p.  426  n. 
grantee  of  deceased  debtor;  creditor  against,  when  estate  is  insuffi- 
cient to  pay  claims  proven,  1205. 
grantee  of  equity  of  redemption,  may  redeem,  p.  650  n. 
grantee  of  lessor  against  lessee,  781. 

grantee  of  purchaser,  purchaser,  and  judgment  creditors;   vendor 
against  for  enforcement  of  vendor's  lien  on  real  property  for  pur- 
chase money,  1147. 
grantee  of  real  estate  whose  deed  was  unrecorded;   complaint  by,, 
against  grantor,  for  conveying  same  to  an  innocent  purchaser, 
1299. 
grantee  (see  Fbaudulent  Gkanteb). 
grantor;  action  by,  to  have  deed  declared  mortgage  and  to  redeem,, 

1136. 
grantor,  covenant  by  (see  Breach  of  Covenant). 
gross  negligence  and  negligence;  joining  causes  of  action,  p.  592  n. 
gross  negligence  of  motorman  of  interurban  street  car;   action  by 

administrator  against  company  for  killing  of  person,  1039. 
guarantor,  action  against;  notice  of  default,  p.  393  n. 
guarantor  and  principal,  joinder  of,  p.  394  n. 
guarantor;  action  against,  for  goods  sold  to  third  person,  750. 
guaranty;  action  against  principal  and  sureties  on  contract  for  serv- 
ice, 749. 
guaranty;  action  against  sureties  for  rent,  748. 
guaranty  of  existing  debt;  action  on,  751. 
guaranty  of  mortgage  debt;  action  to  recover  deficiency,  752. 
guaranty  of  payment  (see  Mobtqaqe). 
guard  or  railing  on  culvert;  injuries  resulting  from  lack  of,  1004. 

;  same;  sidewalk  injury,  1005. 

guarded  passageway  (see  Pbotbcted  Passage). 
guardian  ad  litem  In  action  against  guardian,  for  waste,  p.  619  n. 
guardian  ad  litem  suing  for  infant;   allegation  of  representative- 
capacity,  554. 
guardian  of  insane  wife  against  mother-in-law  and  others,  for  con- 
spiracy to  alienate  affections  of  husband  and  deprive  her  of  sup- 
port, the  husband  being  joined  as  defendant,  1287. 
guardian;  ward  against,  for  waste  (Wis.)  1082. 
habitual  drunkard  (see  Deunkabd). 

habitual  drunkenness;  allegation  of,  in  action  for  divorce,  1251. 
hatchway  In  building;  injuries  from  falling  through,  988,  the  same- 

in  steamboat,  1029. 
heirs  against  dowress,  for  waste  (Wis.)  1084. 
heir  at  law;  allegation  of  representative  capacity,  537. 
heir  at  law;  complaint  by,  on  administration  bond  (Wis.)  731. 

;  where  leave  to  sue  is  not  required,  735. 

■ ;  allegation  of  conversion  and  refusal  to  account,  736. 

heirs;  equitable  action  against  by  creditors,  and  to  charge  real  es- 
tate received  by  them,  and  to  set  aside  conveyance  thereof  as 
fraudulent,  there  having  been   no  administration  of  etsate  of 
debtor,  1264. 
heirs,  legatees  or  devisees;  claims  against,  p.  816  n. 
heirs  may  redeem  mortgaged  property,  p.  650  n. 
heirs  of  deceased  surety;  county  judge  against,  on  probate  bond,  de- 
fault accruing  after  settlement  of  estate  of  surety,  1263. 
heir  of  reversioner  against  lessee,  783. 

heavy  machinery,  noise  and  vibration  from;  allegation  of  nuisance^ 
from,  1066. 
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highway;  colliding  with  plaintiff's  carriage,  997,  998. 

highway  defectively  laid  out;  to  restrain  town  officers  from  open- 
ing, 1241. 

highway;  injuries  suffered  from  defective,  1001. 

highway  (see  Street). 

hire  of  personal  property;  action  for,  696;  with  damages  for  ill- 
use,  698;  for  failure  to  return,  697. 

hire  (see  UeB  and  OcctrPATioN). 

hirer  of  furniture;  against,  for  not  taking  care  of  same,  913. 

hiring  (see  Bailment;  Deiving). 

hole  and  rotten  planks  in  sidewalk;  allegation  of,  1007. 

honor,  acceptor  for,  and  drawer;  complaint  by  payee  against,  622. 

honor,  acceptor  for;  complaint  by  payee  against  acceptor,  610. 

horse;  action  on  warranty  of  soundness,  846. 

horse  allowed  to  run  at  large  contrary  to  terms  of  city  ordinance; 
injuries  from  kick  of,  1000. 

horses;  complaint  for  services,  stabling,  679. 

horse;  concealment  of  disease  by  fraudulent  means,  to  deceive  pur- 
chaser, 864. 

horse,  dangerous,  injuries  from  driving;  minor  servant  against  em- 
ployer, 1051. 

horse;  driving  immoderately,  911. 

horse;  driving  on  different  journey  from  that  agreed,  912. 

horse  injured,  by  street  left  in  insecure  state;  complaint  against 
contractor,  995. 

horses;  negligently  leaving  unhitched  in  street,  1055. 

horse  (see  Bailee  of). 

hospital  superintendent;  complaint  against,  for  Improper  treatment 
of  a  patient,  1056. 

hotel  (see  Innkeeper;  Bathing  House). 

house,  entering,  defacing  same  and  injuring  personal  property; 
trespass  to  real  property,  1095. 

house  of  prostitution ;  allegation  of  nuisance  by,  1068. 

house  (see  Apartment  House;  Bathing  House;  Dwelling). 

husband;  action  by  against  railway  company,  for  injuries  to  wife 
while  a  passenger,  1018. 

husband;  alienating  affections  of,  979. 

husi^and;  alienating  affections  of,  conspiracy,  and  depriving  wife 
of  support;  guardian  of  insane  wife  against  mother-in-law  and 
others,  the  husband  being  joined  as  defendant,  1287. 

husband  an  habitual  drunkard;  wife  against  saloon  keeper  for  sale 
of  liquors  to,  in  damages  (Iowa)  1280,  (Wis.)  1278. 

— — ;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 
wife  (Wis.)  1279. 

husband,  conduct  by,  rendering  it  unsafe  for  wife  to  live  with  -him; 
allegation,  in  action  for  divorce,  3254. 

husband,  death  of;  action  by  administratrix,  for  negligent  con- 
struction of  cistern  by  municipality,  1009. 

husband,  fraud  by;  annulment  of  marriage  on  ground  of,  1258. 

husband,  life  policy  issued  to;  action  by  wife,  766. 

husband  (see  Life  Policy;  Wife). 

husband  and  wife;  complaint  against  on  wife's  debt,  551. 

• ;  husband  having  acquired  wife's  property,  552. 

;  property  acquired  after  marriage,  553. 

husband  and  wife  suing  together;  allegation  of  representative  ca- 
pacity, 550. 

Ice  and  snow,  accumulation  of  on  sidewalk;  injury  resulting  from, 
1008. 
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idiot;  Gomplaint  by  committee  of  (N.  Y.)  558. 
ill  use;  complaint  for  damages  for,  and  for  hire  of  personal  prop- 
erty, 698. 
illegal  claim;  action  by  taxpayer  to  restrain  county  officers  from 

paying,  1245. 
Illegal  expenditure  of  public  moneys,  taxpayer  suing;  allegation  of 

representative  capacity,  524. 
Illegal  rate  of  fare,  exacting;  complaint  against  railroad  company 

(Wis.)  12«5. 
illegal  tax  or  assessment,  setting  aside;   complaint  by  owner  in 

equity,  1183. 
illegally  incorporated  village  and   Its  officers;    taxpayer   against, 

challenging  corporate  existence,  and  to  oust  officers,  1271. 
imitation  of  label  or  infringement  of  trademart,  and  for  damages; 

complaint  for  perpetual  injunction,  1231. 
imitation  of  name;  complaint  for  injunction  against  publication  of 

periodical  fraudulently  imitating  name,  1232. 
immediate  Indorser;   remote  indorsee  against  on  promissory  note, 

596. 
implied  warranty  of  title,  p.  460  n. 
implied  warranty  of  fitness  for  particular  use,  852 
implied  warranty  (see  Waeeanty). 

impotency  or  physical  incapacity;   allegation  of,  in  action  for  di- 
vorce, 1255. 
Impounding  and  conserving  corporate  assets;  in  junctional  order  in 

sequestration  action,  p.  741  n. 
imprisonment  (see  Fai.se  Impeisonment). 
improper  treatment  of  a  patient;   aga;inst  hospital  sui)erintendent 

for,  1056. 
inadequacy  of  security;  allegation  of,  where  receiver  is  desired.  In 

foreclosure,  1119. 
incapacity,  or  impotency;  allegation  of,  in  action  for  divorce,  1255. 
income  and  trust  fund;   against  debtor  and  his  trustee  to  reach, 

1193. 
incompetent  fellow-servant,  injuries  by  reason  of;  employee  against 

employer,  1050. 
incompetent  person;  action  by  general  guardian  of;  allegation  of 

representative  capacity  (Wis.)  560. 
incompetent  (see  Infant). 
incorporated  village,  illegally,  and  its  officers;   taxpayer  against, 

challenging  corporate  existence,  and  to  oust  officers,  1271. 
incorporation;  stock  subscription  made  before,  792. 

;  subscription  made  after,  793. 

incumbrance  and  deficiency,  deduction  for,  in  action  for  specific 

performance;  purchaser  against  vendor,  1140. 
incumbrances  on  land;  breach  of  covenant  against,  800. 

;  one  incumbrance  excepted  in  deed,  801. 

incumbrances  (see  Cebditobs'  Actions). 

incumbrancers,  junior,  and  an  agreement  to  pay  taxes;  foreclosure 

'Otf  mortgage  (Nebr.)  1125. 
incumbrancers  or  lienholders,  subsequent,  joined  in  foreclosure  of 

mechanic's  lien;  contractor  against  owner  (Nebr.)  1159. 
incumbrancers  (see  Moetgaoe;  Chattel  Mobtgaqb). 
indebtedness   created   after   conveyance;    complaint   by   judgment 

creditor,  to"  set  aside  conveyance,  1200. 
indemnifying  bond  to  sheriff;  action  on,  745. 
indemnity    (see  Bkeaoh  of  Contract  of  Indbmnitt;   Pbomisb  to 

Indemnify). 
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individual   damages   of  stockholder  resulting  from   fraud  of  pro- 
moters; recovery  of  by  stockholder,  1230. 

Indorsee  against  maker  and  indorsing  payee,  on  promissory  note, 
601. 

indorsee,  first,  against  maker,  on  promissory  note,  588;   pleading 
note  by  copy,  589. 

indorsee,  first, 'against  Indorsing  payee,  on  promissory  note,  593; 
pleading  note  by  copy,  594. 

Indorsee;  complaint  by,  on  certificate  of  deposit,  630. 

Indorsee  or  bearer  against  drawer  and  indorser  of  check,  628. 

indorsee,  remote,  against  immediate  indorser  of  promissory  note, 
596. 

Indorsee,  remote,  against  indorsing  payee  of  promissory  note,  595. 

indorsee,  remote,  against  maker  and  two  indorsers  of  promissory 
note,  602. 

Indorsee,  subsequent,  against  maker  of  promissory  note,  590. 

indorsee  (see  First  Indorsee;  Remote  Indorsee). 

indorser  and  maker  of  note;  against,  seeking  to  reach  collateral  se- 
curities held  by  indorser,  and  restraining  transfer,  1238. 

indorser  and  drawer;  indorsee  or  bearer  against,  on  check,  628. 

indorser,  immediate;  remote  indorsee  against,  on  promissory  note, 
596. 

indorser,  irregular,  and  maker  of  non-negotiable  note;   complaint 
against,  604. 

indorser  of  note;  complaint  for  r&oney  paid  by,  637. 

indorser  to  give  credit;  allegation  of  dishonor,  protest  and  notice, 
p.  320  n. 

indorser  to  give  credit  and  maker;  complaint  by  payee  against,  603. 

Indorser  (see  Immediate  Indorsee;  Irregular  Indorser). 

indorsers,  two,  and  maker  of  promissory  note;    remote  indorsee 
against,  602. 

Indorsing  payee  and  maker;  indorsee  against,  on  promissory  note, 
601. 

Indorsing  payee;  remote  indorsee  against,  on  promissory  note,  595. 

indorsing  payee;   first  indorsee  against,  on  promissory  note,  593; 
pleading  note  by  copy,  594. 

inducement  to  purchase  stock;  fraudulent  representations  of  value,  , 
p.  473  n. 

inducing  deposit;   bank  depositor  against  directors  for  fraudulent 
published  statements,  8666. 

inducing   plaintiff    to    insure,    by    false    representations;     insured 
against  officers  of  insolvent  insurance  company,  866a. 

inducing  purchase  of  stock  by  false  prospectus;  action  against  offi- 
cers of  corporation,  866c. 

inexperienced  person  in  use  of  tools  who   received  no  warning; 
against  employer  for  injuries  from  machinery,  1046. 

■ ;  machine  defective  and  place  unsafe,  1047. 

infant  against  street  railway  company,  for  injuries  from  being  run 
over  by  street  car,  1040. 

infant,  plaintiff,  suing  by  guardian  a&  litem;  allegation  of  repre- 
sentative capacity,  554. 

infected  dwelling;  tenant  against  landlord  for  leasing,  1057. 

infectious  disease,  negligent  exposure  to;  servant  against  employer, 
1052. 

Inferior  tribunal,  foreign;  action  on  judgment  of,  797. 

inflicting  injuries  (see  Injubies). 

information  of  attorney  general;  action  by  state  on  (Wis.)  566. 
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infringement  of  trademark  or  imitation  of  label;  complaint  for  in- 
junction against,  and  for  damages,  1231. 
inhuman  treatment,  cruel  and;  limited  divorce  on  ground  of,  1249. 
injunction  against  erection  of  building  in  a  public  street;  complaint 

in  equity,  by  city,  107S. 
Injunction  against  -waste  and  damages;  lessor  against  lessee  (Wis.) 

1086. 
Injunction  bond  or  undertaking;  action  on,  746. 
injunction  of  judicial  sale  and  to  remove  cloud;  complaint  in  equity, 

1178. 
Injunction  of  nuisance  caused  by  polluting  -waters  of  stream  by  re- 
fuse of  a  starch  factory,  1077. 
injunction  of  nuisance  threatened  by  deposit  of  garbage  on  neigh- 
boring lands;  complaint  in  equity,  1079. 
Injunction  of  use  of  trademark  and  label,  and  to  recover  damages, 

1298. 
(See  Peepettjal  Injunction.) 

Injunctional  order  to  impound  and  conserve  corporate  assets;   se- 
questration action,  p.  741  n. 
Injuries  by  collision;  employee  against  railroad,  1021. 
injuries  by  reason  of  incompetent  fellow  servant;  eiaployee  against 

employer,  1050. 
injuries  by  vicious  dog,  -worrying  or  killing  sheep,  985. 

;  to  recover  double  damages  (Wis.)  986;  treble  damages,  987. 

injuries  from  being  run  over  by  street  car;   infant  against  street 

railway  company,  1040. 
Injuries  from  cattle  chute  dangerously  near  the  track;  conductor  of 

freight  train  against  railroad,  1024. 
injuries  from  collision  of  engine  with  street  car;    passenger  in 

street  car  against  railway  company,  1034. 
injuries  from  defect  in  station  platform;   passenger  against  rail- 

-way  company,  1015. 
injuries   from    defective   equipment   of   logging   road;    brakeman 

against  corporation,  1022. 
injuries   from   defective   insulation;    passenger   against   street  car 

company,  1037. 
Injuries  from  defective  scaffold;  employee  against  employer,  1048. 
injuries  from  derailing  of  train  by  collision  with  cattle  straying  on 
track  through  defective  fence;  passenger  against  railroad  com- 
pany, 1016. ' 
Injuries  from  driving  dangerous  horse;  minor  servant  against  em- 
ployer, 1051. 
injuries  from  explosion  of  defective  boiler;  employee  against  rail- 
road company,  1028. 
injuries  from  falling  through  open  hatchway  In  building,  988. 
injuries  from  falling  through  open  hatchway;   stevedore  against 

steamboat  company,  1029. 
injuries  from  kick  of  horse  allowed  to  run  at  large,  contrary  to 

terms  of  city  ordinance,  1000. 
injuries  from  lack  of  guard  or  railing  on  culvert,  1004. 
injuries  from  machinery;   servant  against  employer;   defective  or 
dangerous  machinery,  1045. 

;  infant  or  other  person  inexperienced  in  use  of  tools,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

;  obvious  defects  in  machinery  and  promise  to  repair,  1049. 

Injuries  from  negligent  condition  of  roadbed;   brakeman  against, 
railway  company,  1023. 

108 
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injuries  from  premature  starting  of  car;   passenger  against  street 
railway  company,  1035,  1036. 

injuries  in  collision  at  crossing;  against  railway  company,  1031. 

injuries,  permanent,  claim  for  in  ejectment,  p.  630  n. 

injuries,  personal  and  to  property,  by  railroad  company;  notice  of 
(Wis.)  p.  553  n. 

injuries,  personal,  inflicted  by  vicious  dog,  984. 

injuries   resulting  from  negligent  collision  of  trains;    passenger 
against  railway  company,  1013. 

;  where  passenger  jumped  from  train  to  avoid  injury,  1014. 

Injuries  resulting  from  negligent   construction  and  inspection  of 
track;  employee  against  railroad  company,  1019. 

Injuries  suffered  by  fall  of  materials  in  street  during  erection  ot 
building;  against  owner  and  contractor,  999. 

Injuries  suffered  from  defective  highway,  1001. 

injuries  to  trees,  wilful,  treble  damages  for;  trespass  to  real  prop- 
erty, 1097. 

injuries  to  wife  while  a  passenger;  husband  against  railroad  com- 
pany, 1018. 

Injuring  personal  property  in  house,  defacing  house,  and  entering;' 
trespass  to  real  property,  1095. 

Injury  by  municipality;  filing  notice  or  claim,  p.  568  n. 

Injury  from  defective  blocking  of  track,  switchman  against  rail- 
road company,  1025. 

Injury  from  defective  brakebeam;  brakeman  against  railway  com- 
pany, 1026. 

Injury  from  defective  brake  rod;  sectionman  against  railroad  com- 
pany, 1027. 

Injury  from  defective  sidewalk;  against  city,  1002,  1003. 

Injury  from  defective  track;  employee  against  railroad  company, 
1020. 

Injury  from  leaving  dangerous  structure  in  the  street;  against  city, 
1011. 

Injury  from  negligence  of  engineer  operating  freight  engine;  brake- 
man  against  railroad  company,  1030. 

Injury  on  sidewalk;  allegation  of  rotten  planks  and  hole,  1007. 

Injury  on  sidewalk  caused  by  loose  boards,  1006. 

injury  on  sidewalk  from  lack  of  guard  or  railing,  1005. 

Injury  on  sidewalk  resulting  from  accumulation  of  snow  and  Ice, 
1008. 

Injury  to  child  playing,  by  dangerous  and  attractive  nuisance  in  a 
street,  1053. 

Injury  to  goods  by  neglect  to  obey  instructions;  against  warehouse- 
man, 929. 

injury  to  horse,  street  left  in  insecure  state;  against  contractor,  995. 

injury  to  personal  property;  action  against  city  or  county  for  dam- 
age done  by  mob  or  riot,  878. 

injury  to  personal  property;  chasing  plaintiff's  cattle,  879. 

injury  to  personal  property,  malicious,  877. 

injury  to  personal  property;  mortgagee  against  sheriff  for  selling 
chattels  on  execution  against  mortgagor,  876. 

injury  to  personal  property;  shooting  dog,  880. 

Injury  to  personal  property;  unlawfully  taking  and  carrying  awar 
plaintiff's  goods,  874. 

' ;  plaintiff  having  regained  possession  before  suit,  875. 

injury  to  pledge;  against  pledgee,  927. 

injury  to  premises  from  flowing  water  from  roof,  990. 

Injury  to  private  person  from  obstructing  street,  1076. 
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injury  to  property;  notice,  p.  551  n. 

injury  to  property,  malicious,  877. 

injury  (see  Damage;  Negligence;  Personal  In jtjet). 

innkeeper;  against,  for  loss  of  trunk  or  contents,  923. 

innkeeper;  against,  for  refusal  to  receive  traveler,  925. 

innkeeper  (see  Pbopkietob  of  Bathing  House). 

innocent  purchaser,  real  estate  conveyed  to;  grantee  of  unrecorded 
deed  against  grantor,  1299. 

insane  person,  action  by  general  guardian;  allegation  of  represen- 
tative capacity  (Wis.)  560. 

insane  -wife;  guardian  of,  against  mother-in-law  and  others  for  con- 
spiracy to  alienate  affections  of  husband  and  deprive  her  of  sup- 
port, the  husband  being  joined  as  defendant,  1287. 

insolvent  bank  and  its  officers;  amended  complaint  in  creditor's  ac- 
tion against,  to  sequestrate  property  and  enforce  liabilities  of 
stockholders  and  officers,  1223. 

insolvent  bank  and  stockholders;  creditor  against,  to  enforce  addi- 
tional liability  of  stockholders  under  banking  law,  1225. 

Insolvent  banking  or  insurance  corporation;  sequestration  action 
against,  p.  741  n. 

insolvent  business  corporation;  by  creditor  of,  to  enforce  liability 
of  stockholders  for  wages  due,  1224. 

insolvent,  carelessly  selling  to;  action  against  agent,  898. 

Insolvent  corporation  and  officers;  judgment  creditor  against,  to 
reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 

Insolvent  corporation;  creditor  of  against  corporation  and  its  stock- 
holders, to  sequestrate  assets  and  enforce  payment  of  stock  sub- 
'scription,  1219. 

Insolvent  insurance  company;  insured  against  officers  of,  for  -false 
representations  inducing  plaintiff  to  insure,  866a. 

Insolvent  law  of  state;  allegation  of  representative  capacity,  by  as- 
signee, 534. 

insolvent  partnership;  dissolution  of,  when  partners  cannot  agree, 
1218. 

Insolvent  state  bank;  to  close  up  business  and  sequestrate  property 
of;  by  creditor  or  stockholder,  1221. 

Inspection  and  construction  of  track,  negligent;  employee  against 
railroad  company,  for  resulting  injuries,  1019. 

Instalments;  price  of  stock,  fixtures  and  good  will;  recovery  of  by 
assignee,  to  be  paid  in  instalments,  662. 

Instructions  as  to  sale;  against  agent  for  breach  of,  900. 

Instructions,  neglect  to  obey;  against  warehouseman  for  injury  .to 
goods,  929. 

Instrument  fraudulently  represented  to  be  deed;  setting  aside,  1208.- 

instrument  (see  Geneeal  Assignment;  Note;  Obdeb;  Peomissoby 
Note;  Weitten  Instbument)  . 

Insulation,  injuries  from  defective;  passenger  against  street  rail- 
way company,  1037. 

insufficient  estate  to  pay  claims  proven;  creditor  against  grantee  of 
deceased  debtor,  1205. 

Insurance  agreement,  policy  not  issued;  action  on,  763. 

insurance  and  banking  corporation,  insolvent;  sequestration  action 
against,  p.  741  n. 

insurance  company;  insured  against  officers  of  insolvent,  for  false 
representations  inducing  plaintiff  to  insure,  866a. 

Insurance  policy;  action  on;  allegation  of  waiver  of  condition,  775. 

Insurance  upon  freight;  action  on,  773. 
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insurance  (see  Accident  Policy;  Policy;  Casualty;  Fire  Policy; 
Life  Policy;   Makine  Policy;  Feateenal  Insueanob). 

insure,  covenant  to,  and  option  clause;  complaint  for  foreclosure  of 
mortgage,  1117. 

insure;  inducement  to,  by  false  representations;  insured  against 
officers  of  insolvent  Insurance  company,  866a. 

insured;  action  by  on  accident  policy,  769. 

insured  owner  (see  Ownee). 

intent  (see  Deceit;  Essentials  or). 

intentional  omission  of  property  from  tax  roll;  state  against  mem- 
ber of  board  of  review  to  recover  forfeiture,  1285a. 

Interest  on  purchase  money,  claiming,  in  specific  performance;  pur- 
chaser against  vendor,  1140. 

interest,  several  parties  united  in;  verification  by  one  (Minn.)  508, 
(Iowa)  515,  (N.  Dak.  and  S.  Dak.)  519,  (Wis.)  501. 

Interest,  usurious,  paid  on  loan  of  money;  recovery  of  treble  amount 
(Wis.)  1293. 

Interest  (see  Doweb  Intebest). 

Interpleader  in  equity;  to  obtain,  and  restrain  proceedings,  1239. 

interpleading  rival  claimants  and  their  creditors,  and  praying  for 
determination  of  their  rights;  complaint  by  trustee  of  title  of 
real  estate,  1288. 

Interurban  street  railway-Company,  administrator  against;  for  per- 
son killed  by  gross  negligence  of  motorman,  1039. 

interurban  street  car  (see  Stkebt  Railway  Company)  . 

Intervening  creditor;  supplemental  complaint  filed  by  leave  of 
court,  in  action  brought  by  stockholders  to  sequestrate  property 
of  bank,  bringing  in  directors  and  officers,  and  litigating  claims 
to  recover  corporate  property  lost  or  squandered  by  them,  1222. 

intestate,  fraudulent  conveyance  by;  recovery  of  property  by  ad- 
ministrator, 1204. 

Irregular  indorser  and  maker  of  promissory  note,  non-negotiable; 
complaint  against,  604. 

Issuing  false  prospectus  inducing  purchase  of  stock;  complaint 
against  officers  of  corporation,  8G6c. 

joinder  of  guarantor  with  principal  in  action,  p.  394  n. 

joinder  of  husband  as  defendant  in  action  by  guardian  of  insanfr 
wife  against  mother-in-law  and  others  for  conspiracy  to  alienate 
affections  of  husband  and  deprive  her  of  support,  1287. 

joinder  of  subsequent  lienholders  or  incumbrancers,  in  foreclosure 
of  mechanic's  lien;  contractor  against  owner  (Nebr.)   1159. 

joinder  of  transferee  as  defendant,  in  replevin;  seller  against  fraud-^ 
ulent  buyer,  888. 

joining  in  action;  allegation  of  refusal  of  executor  to,  547. 

joint  bond;  action  by  surviving  obligee,  715. 

joint  complaint  by  riparian  owners,  to  restrain  upper  owner  from 
wrongfully  diverting  water  from  plaintiff's  lands,  1294. 

joint  maker  of  note  against  another,  for  contribution,  638. 

joint  stock  association,  unincorporated;  complaint  by  stockholder 
suing  on  behalf  of  other  stockholders,  525. 

joint  tenant  or  tenant  in  common  against  cotenant,  for  waste  (Wis.) 
1083. 

journey;  driving  on  different  from  that  agreed,  912. 

judge,  county;  complaint  by,  against  heirs  of  deceased  surety  on 
probate  bond,  default  accruing  after  settlement  of  estate  of  surety^ 
1263. 

judge  (see  County  Judge). 


INDEX.  1Y17 

tRe'I/vri>*«<s  are  to  Forms  unless   otherwise  indicated.     Forms   1-1300, 
Vol,  I;  1300-2576,  Vol.  II.] 

COMK'IiAIN'FB— cont. 

hidgiaent  against  other  defendants,  statement  of  cause  of  action 

against  one;  formal  parts  of  complaint,  492. 
Ckidgment  against  school  district,  fraudulent;    complaint  by  tax- 
payer to  restrain  collection,  1246. 
^idgment,  allegation  of,  for  breach  of  sheriff's  bond,  729. 
Judgment   and   sale,   setting   aside;    complaint   against   judgment 
debtor  and  one  to  whom  he  fraudulently  confessed  judgment,  1195. 
3udgEaent  assigned;  on  warranty  of  amount  due  on,  848. 
iudgn»€nt,  assignee  of,  against  judgment  debtor,  and  his  mortgagee 
of  personal  property,  and  an  assignee  under  a  fraudulent  agree- 
ment  to   transfer   debtor's   property,   Including   the   mortgaged 
property,  1194. 
jttdgmest  compromised  and  settled  but  never  discharged;    Injunc- 

tics  against  sheriff  against  selling  land  on  execution,  1247. 
Ivriganent;  correcting  mistakes  In  account  stated,  and  for,  1214. 
fudgm«!nt,  domestic;  action  on,  794;  by  an  assignee,  795. 
judgment  for  alimony  in  divorce;  foreign;  action  on,  798. 
jddgment  for  treble  damages  (see  Treble  Damages). 
judgment  for  wife,  after;  action  in  name  of  state  on  saloonkeeper's 
bond,  for  sale  of  liquors  to  husband,  an  habitual  drunkard  (Wis.) 
1279. 
judgment;  leave  of  court  to  sue  on,  p.  422  n. 

;  allegations  of  complaint  on,  p.  412  n. 

judgment  lien  on  undivided  share;  allegation  of,  in  partition,  1165. 
judgment  obtained  by  fraud  or  perjury,  setting  aside,  p.  804  n. 
judgment  of  foreign  court  of  general  jurisdiction;  action  on,  796. 

;  foreign  Inferior  tribunal,  797. 

judgment  of  justice  of  the  peace;  action  on,  799. 

Judgment,  one  who  fraudulently  confessed,  and  judgment  debtor; 

complaint  against,  to  set  aside  judgment  and  sale,  1195. 
Judgment,  paid;  maliciously  issuing  execution  on,  981. 
judgment  reversed;  for  recovery  of  money  paid,  651. 
Judgment;   undertaking  to  pay  and  to  release  garnishment;   com- 
plaint on,  against  surety  company  (Wis.)  1296. 
Judgment  creditor  against  debtor  and  fraudulent  grantee;  complaint 

to  set  aside  fraudulent  transfer  of  personal  property,  1198. 
Judgment  creditor  against  debtor,  wife,  fraudulent  grantees  of  per- 
sonal property,  and  banking  corporation;  complaint  to  reach  con- 
cealed personal  property  and  moneys,  1199. 
judgment  creditor  against  delinquent  stockholders  and  officers  of 
domestic  business  corporation ;  sequestration  of  property,  p.  741  n. 
Judgmefit   creditor   against   insolvent   corporation   and   officers,   to 
reach   unpaid   stock  subscriptions   and   corporate  assets  fraudu- 
lently conveyed  by  the  Officers  to  themselves,  1207. 
Judgment  creditors,  may  redeem  mortgaged  premises,  p.  650  n. 
Judgment  creditors,  purchaser,  and  grantee  of  purchaser;  complaint 
by  vendor  against  for  enforcement  of  vendor's  lien  on  real  prop- 
erty for  purchase  money,  1147. 
Judgment  creditor;   complaint  to  reach  royalties  due  on  contract, 

1202. 
Judgment  creditor;  complaint  to  set  aside  conveyance  made  prior 

to  creation  of  Indebtedness,  1200. 
Judgment  creditor;  to  set  aside  fraudulent  conveyance  of  real  es- 
tate, 1186. 

;  on  justice  judgment,  1188. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

Judgment  debtor  and  one  to  whom  he  fraudulently  confessed  judg- 
ment; to  set  aside  judgment  and  sale,  1195. 
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judgment  debtor,  assignee,  and  pretended  creditor  named  In  the  as- 
signment; complaint  against,  to  set  aside  general  assignment  for 
fraud  extrinsic  to  the  instrument,  1190. 

Judgment  debtor,  his  mortgagee  of  personal  property,  and  assignee 
under  fraudulent  agreement  to  transfer  debtor's  property,  in- 
cluding mortgaged  property;  complaint  by  assignee  of  judgment 
against,  1194. 

judicial  sale;  in  equity,  for  injunction  of  and  to  remove  clond,  117S. 

junior  incumbrancers  and  an  agreement  to  pay  taxes;  foreclosure  of 
mortgage  (Nebr.)   1125. 

junior  mortgagee  not  party  to  former  action,  against  purchaser  under 
foreclosure  of  senior  mortgage,  to  redeem,  1135. 

jurisdiction,  want  of,  order  of  arrest  void  for;  complaint  for  false 
imprisonment,  958. 

jurisdiction  (see  Judgment). 

justice's  judgment,  creditor  in;  to  set  aside  fraudulent  conveyance 
of  real  estate,  1188. 

justice  of  the  peace,  action  before,  for  violation  of  game  law;  com- 
plaint or  affidavit  by  deputy  game  warden,  1276. 

justice  of  the  peace;  action  on  judgment  of,  799. 

kick  of  horse,  injuries  from;  horse  allowed  to  run  at  large  con- 
trary to  terms  of  city  ordinance,  1000. 

killing  cattle;  action  against  railroad  company,  1041. 

— ' — ;  road  not  fenced,  1042. 

;  Iowa  and  Nebraska,  1043. 

killing  of  person  by  gross  negligence  of  interurban  street  car  motor- 
man,  1039. 

killing  of  person  by  collision  with  street  car;  administrator  against 
street  railway  company,  1038. 

killing  or  worrying  of  animals  by  vicious  dog,  985. 

;  to  recover  double  damages  (Wis.)  986. 

;  to  recover  treble  damages  (Wis.)  987. 

,        killed  (see  Peeson  Killed). 

kindling  fire,  negligently;  against  railway  company,  1044. 

kindling  fire  on  defendant's  land,  whereby  plaintiff's  property  wa» 
burned,  991. 

knowledge  (see  Essentials  of  Deceit). 

label  and  trademark,  to  enjoin  use  of  and  for  damages,  1298. 

label,  imitation  of,  or  infringement  of  trademark;  injunction 
against,  and  for  damages,  1231. 

labor  and  material,  reasonable  value  of;  contractor  against  owner 
and  other  lien  claimants,  for  foreclosure  of  mechanic's  lien  (Wis.)' 
1149. 

laborer  (see  Wobkman). 

laches,  in  action  to  relieve  against  fraud  or  mistake,  p.  728  n. 

lack  of  guard  or  railing  on  culvert;  injuries  resulting  from,  1004. 

;  sidewalk  injury  resulting  from,  1005. 

land;  carelessly  kindling  fire  on,  whereby  plaintiff's  property  was 
burned,  991. 

land;  diverting  water  from;  joint  complaint  by  riparian  owners  re- 
straining upper  owner,  1294. 

land  fraudulently  conveyed;  seizure  of,  in  creditor's  action,  p.  699  n. 

land,  fraudulently  misrepresenting  the  area  of  a  tract  of,  856.  > 

land,  incumbrances  on;  action  for  breach  of  covenant  against,  800. 

;  one  incumbrance  excepted  in  deed,  801. 

land,  neighboring,  threatened  nuisance  by  deposit  of  garbage  upon* 
complaint  in  equity  to  enjoin,  1079. 
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land  purcha,sed  by  debtor  but  conveyed  to  third  person  In  fraud  of 

creditors;  complaint  by  creditor  of  deceased  debtor,  1206. 
land  purchased  by  deceased  and  conveyed  to  another;  complaint  by 
creditor  of  deceased  person  to  reach  and  subject  them  to  trust  In 
favor  of  creditors  (Wis.)  1297. 
land,  sale  of;   complaint  for  preventing  by  maliciously  filing  Us 

pendens,  1300. 
land,  selling  on  execution  under  judgment  compromised  and  set- 
tled,  but   never   discharged;    complaint  for   injunction   against 
sheriff,  1247. 
land  transferred;  complaint  against  erector  of  dam  ■which  is  a  nui- 
sance, 1072. 
land,  undermining  plaintiff's  992;  action  by  reversioner,  993. 
land  (see  Premises). 

landlord;  action  against,  for  breach  of  covenant  to  keep  In  repair, 
810. 

• ;  breach  of  covenant  of  quiet  possession,  811. 

• ;  breach  of  covenant  to  complete  building,  812. 

landlord  against  tenant,  to  recover  tax  paid,  639. 
landlord  and  other  tenant;  tenant  against,  for  negligently  overload- 
ing upper  floors  of  building,  causing  collapse,  1289. 
landlord,  tenant  against,  for  falsely  representing  a  wall  in  apart- 
ment house  to  be  fireproof,  862. 
landlord;  tenant  against,  for  leasing  infected  dwelling,  1057. 
landlord  (see  Lease). 
language  (see  Slandee). 
law  (see  Banking  Law;  Violation  or  Law). 
lease;  assignee  of  devisee  of  reversion  and  rent  against  assignee 

of  part  of  premises,  784. 
lease;  assignee  of  rent  against  lessee,  782. 
lease;  grantee  of  lessor  against  lessee,  781. 
lease;  heir  of  reversioner  against  lessee,  783. 
lease;  lessor  against  assign,ee  of  lease,  779. 
lease;  lessor  against  executors  of  lessee,  780. 
lease;  lessor  against  lessee,  777. 

;  re-entry  after  covenant  broken,  778. 

lease  real  estate,  agreement  to;  complaint  by  lessee  for  specific  per- 
formance of,  1144. 
lease,  surety  on  against  principal;  for  money  paid,  640. 
lease,  surrender  of;  complaint  on  promise  to  pay  money  for,  708. 
lease  (see  Tenant;  Landlobd). 

leasing  infected  dwelling;  tenant  against  landlord,  1057. 
leave  of  court;    supplemental  complaint  filed  by,  by  Intervening 
creditor  in  action  brought  by  stockholders  to  sequestrate  bank 
property,  bringing  In  directors  and  officers,  and  litigating  claims 
to  recover  corporate  property  lost  or  squandered  by  them,  1222. 
leave  of  court  to  sue  on  judgment,  p.  422  n. 
leave  of  court  (see  Coubt). 

leave  to  sue;  attorney  general  against  street  railway  company,  to 
forfeit  franchises  and  vacate  charter,  for  failure  to  perform  its 
duties,  p.  839  n.  ' 

leave  to  sue  for  breach  of  sheriff's  bond,  p.  378  n. 
leave  to  sue,  in  quo  warranto,  p.  828  n. 

leave  to  sue,  where  not  required;  complaint  by  heir  on  administra- 
tion bond,  735. 

-;  allegation  of  conversion  and  refusal  to  account,  736. 

leaving  dangerous  structure  in  street;  complaint  against  city,  1011. 
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leaving  horses  unhitched  in  street,  1055. 

leaving  street  in  insecure  state,  whereby  plaintiff's  horse  was  in- 
jured; complaint  against  contractor,  995. 

legal  e3ect;  pleading,  in  complaint  by  payee  against  maker,  572. 

legal  effect  (see  Pleading  Legal  Effect). 

legatee;  complaint  by,  in  action  on  executor's  bond  (Wis.)  733. 

legislative  authority  for  foreign  administrator  to  bring  action, 
p.  298  n.  t 

legatees,  heirs,  devisees;  claims  against,  p.  816  n. 

legatees  of  deceased  stockholder;  complaint  by  corporation  against, 
upon  call  made  after  settlement  of  estate  of  stockholder  for  pay- 
ment of  testator's  subscription  for  stock,  1262. 

lessee  against  lessor;  complaint,  777. 

;  after  re-entry  for  covenant  broken,  778., 

lessee;  assignee  of  rent  against,  782. 

lessee,  executors  of;  complaint  by  lessor  against,  780. 

lessee,  goods  wrongfully  taken  from;  complaint  in  action  by  owner 
against  wrongdoer,  883. 

lessee;  complaint  by  grantee  of  lessor  against,  781. 

lessee;  heir  of  reversioner  against,  783. 

lessee;  lessor  against,  for  damages  from  waste,  1080. 

lessee;  lessor  against,  for  damages  and  Injunction  against  waste 
,("Wis.)  1086. 

lessee  of  mortgagor;  complaint  by,  to  redeem,  1137. 

lessee;  specific  performance  by,  on  agreement  to  lease  real  estate, 
1144. 

lessor  against  assignee  of  lease,  779. 

lessor,  immediate;  subtenant  against,  for  breach,  of  contract  of  in- 
demnity, 827. 

levy;  against  sheriff,  for  neglecting  to,  934. 

levy  and  execution  sale;  tangible  personal  property  subject  to, 
transferred  by  debtor  in  fraud  of  creditors;  seizure  of  by  attach- 
ment or  levy,  in  creditor's  action,  p.  698  n. 

levy;  neglect  of  sheriff  to;  allegation  of  breach  of  bond,  725. 

;  allegation  of  judgment,  729. 

levy;  neglect  of  sheriff  to  sell  after;  allegation  of  breach  of  bond, 
72&.  » 

levy  (see  Execution). 

liability  as  bail,  sheriff's;  complaint  in  action  on,  941. 

liability  imposed  by  foreign  statute;  allegation  of  foreign  statute. 
In  statutory  action,  1277. 

liability  of  municipality  for  act  committed  by  its  officers,  p.  568  n. 

liabilities  of  officers  and  stockholders  of  domestic  business  corpora- 
tion; complaint  for  enforcing,  sequestration  of  property,  and 
winding  up  affairs,  pp.  740-743  n. 

liabilities  of  stockholders  and  officers;  complaint  to  enforce,  and  to 
sequestrate  property;  amended  complaint  in  creditor's  action 
against  Insolvent  bank  and  officers,  1223. 

liability  of  stockholders  for  wages  due;  by  creditor  of  insolvent 
business  corporation,  to  enforce,  1224. 

liability  of  stockholders,  additional;  complaint  by  creditor  against 
Insolvent  bank  and  stockholders,  for  enforcing  under  banking 
law,  1225. 

liability  of  telegraph  company  for  negligence,  p.  513  n. 

liability   (see  Amount  Due;   Negligence;    Several  Liability). 

libel  by  effigy,  974. 

libel  against  editor  and  publisher  of  newspaper,  967. 

libel  concerning  business;  complaint  in  action  by  partners,  970, 
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libel  concerning  one's  business,  with  allegation  of  special  damage, 

969. 
libel  upon  a  professional  man,  968. 
libel;  words  charging  official  dishonesty,  973. 
libel;  words  libelous  per  se,  966;  not  libelous  on  face,  9T1,  972. 
libel  (see  Defamation). 

liens  and  chattel  mortgages,  foreclosure'  of,  p.  648  n. 
lien  claimants  and  owner;    complaint  by  contractor  against,  for 
foreclosure  of  mechanic's  lien,  1148. 

;  for  reasonable  value  of  materials  and  labor  (Wis.)  1149. 

lien  (see  Featidulext  Lien;  Judgment  Lien;  Moetgase;  Me- 
chanic's Lien;  Vendob's  Lien). 
lienholders  or  incumbrancers,  subsequent,  joined  In  foreclosure  of 
mechanic's  lien;  complaint  by  contractor  against  owner  (Nebr.) 
1159. 
life  tenant;  complaint  by  remainderman  under  will  against  (Wis.) 
1081.  ,      ,     ^  __ ; 

limitations  (see  Statute  of  Limitations). 
limited  divorce  on  ground  of  cruel  and  inhuman  treatment;  coin- 

plaint  for,  1249. 
limekiln;  allegation  of  nuisance  from  operation  of,  1067. 
liquor,  sale  of  to  husband,  an  habitual  drunkard;  complaint  by  wife 
against  saloonkeeper,  for  damages  resulting  from  (Iowa)   1280, 
(Wis.)  1278. 

;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  1279. 
lis  pendens;  maliciously  filing,  982. 
lis  pendens;  maliciously  filing,  and  preventing  sale  of  plaintiff's 

land,  1360. 
litigating  claims  to  recover  corporate  property  lost  or  squandered 
by,   and   bringing  in  directors   and  officers;    supplemental  com- 
plaint filed  by  leave  of  court  by  intervening  creditor,  in  action 
brought  by  stockholder  to  sequestrate  bank  property,  1222. 
livestock  shipped  in  another's  name;  complaint  by  owner  of,  against 

commission  merchant  for  proceeds  of  sale,  1290. 
loading  cargo;  complaint  for  negligence  in,  910. 
loading;  complaint  by  shipowner  against  charterer  for  not,  756. 
loan  of  money;  recovery  of  treble  amount  of  usurious  interest;  com- 
plaint for  (Wis.)  1293. 
loaned  money;  complaint  for,  631. 

local  office,  elective,  usurpation  of;  complaint  in  quo  warranto  by 
private  person,  1265,  1266. 

;  office  not  elective,  1267. 

lodging,  board  and;  complaint  for,  683. 

lodgings,  rooms  and;  complaint  for  use  and  occupation,  695. 
logging  road;  complaint  by  brakeman  against  corporation  operat- 
ing, alleging  defective  equipment,  1022. 
loose  boards;  sidewalk  injury  caused  by,  1006. 
loss  and  contribution  to  general  average;  action  on  marine  policy 

for,  776. 
loss  by  collision;  allegation  of,  in  action  on  marine  policy,  774. 
loss  of  baggage;  complaint  against  common  carrier  for,  917. 
loss  of  goods;  action  on  contract  of  common  carrier,  914. 
loss  of  goods;  action  against  warehouseman,  928. 
loss  of  pledge;  action  against  pledgee,  926. 

loss  of  pocket  book;  action  against  proprietor  of  bathing  house,  924. 
loss  of  profits  or  business;   special  allegation  in  action  for  libel, 
p.  537  n. 
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lops  of  support;  recovery  for,  In  action  by  minor  on  saloonkeeper's 
bond,  p.  849  n. 

loss  of  trunk  or  contents;  complaint  against  innkeeper,  923. 

lost  or  squandered  corporate  property;  litigating  claims  to  recover, 
and  bringing  in  directors  and  officers;  supplemental  complaint 
filed  by  leave  of  court  by  intervening  creditor,  in  action  brought 
by  stockholder  to  sequestrate  bank  property,  1222. 

lunacy;  complaint  for  annulment  of  marriage  on  account  of,  1257. 

lunatic;  complaint  against  committee  of  (N.  Y.)  559. 

lunatic;  complaint  by  committee  of  (N.  Y.)  558. 

lunatic  (see  Insane). 

machine;  action  on  warranty  of  quality  of,  850. 

machinery,  dangerous  or  defective;  complaint  by  servant  against 
employer,  1045. 

machinery  defective  and  place  unsafe;  infant  or  inexperienced  per- 
son against  employer,  for  injuries,  1047. 

machinery,  heavy,  noise  and  vibration  from;  allegation  of  nuisance- 
from,  1066. 

maintaining  and  building  stone  foundation  wall  on  plaintiff's  lot; 
complaint  in  equity  for  continuing  trespass  caused  by,  1295. 

maintenance  and  erection  of  unauthorized  telephone  pole  in  front 
of  store;  complaint  to  restrain,  1243. 

maker  of  promissory  note;  complaint  on  note  of  doubtful  validity, 
600. 

maker  and  indorser  of  note;  against,  seeking  to  reach  collateral  se- 
curities held  by  indorser,  and  restraining  transfer,  1238. 

maker  and  indorser  to  give  credit;  payee  against,  on  promissory 
note,  603. 

maker  and  indorsing  payee;  complaint  by  indorser  against,  on 
promissory  note,  601. 

maker  of  promissory  note;  complaint  against,  and  against  indorser, 
of  non-negotiable  note,  604. 

maker  and  two  indorsers  of  promissory  note;  complaint  by  remote 
indorsee  against,  602. 

maker  of  promissory  note;  first  Indorsee  against,  588;  pleading 
note  by  copy,  589. 

maker;  promissory  note  payable  to;  complaint,  591;  pleading  note- 
by  copy,  592. 

maker  of  negotiable  unindorsed  note;  assignee  against,  605. 

maker  of  note,  accommodation;  action  for  money  paid,  635. 

maker  of  note;  joinder  of,  with  guarantor,  p.  395  n. 

maker  of  note,  joint;  against  another  for  contribution,  638. 

maker  not  found;  allegation  of  excuse  for  nonpresentment,  597. 

maker  of  promissory  note;  payee  against,  pleading  legal  effect,  572; 
pleading  note  by  copy,  573. 

maker  of  promissory  note;  complaint  by  payee  against;  note  signed 
by  agent,  575. 

■ ;  note  made  by  partners,  576,  577. 

• ;  two  notes,  one  partly  paid,  574. 

maker  of  promissory  note;  complaint  by  subsequent  indorsee 
against,  590. 

maker  (see  Deawee). 

maladministration;  allegation  of,  by  administrator  de  tonis  non 
against  former  administrator  (Wis.)  732. 

malicious  arrest  in  civil  action,  952,  953. 

malicious  injury  to  property,  877. 

malicious  mutilation  of  corpse;  action  by  son  of  deceased  person, 
1286. 
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malicious  prosecution,  essentials  of,  p.  525  n. 

malicious  prosecution  on  criminal  charge,  plaintiff  discharged  on 

preliminary  examination,  950. 
malicious  prosecution,  criminal;  plaintiff  tried  and  acquitted,  951. 
maliciously  filing  lis  pendens,  982. 

1300. 
maliciously  filing  Its  pendens  and  preventing  sale  of  plalntlfTs  land, 
maliciously  issuing  execution  on  paid  judgment,  981. 
maliciously  obtaining  appointment  of  receiver  in  action  for  closing 

up  partnership,  955. 
maliciously  suing  out  warrant  of  attachment,  954. 
malpractice;  against  physician  for,  824. 
malpractice;  against  surgeon  for,  825. 
malpractice  (see  Impeopeb  Treatment). 
manufacture  of  goods;  breach  of  contract  for,  817. 
manufacture,  secret  process  of,  breach  of  covenant  not  to  disclose;' 
complaint  for  damages  and  perpetual   injunction  against  pur- 
chaser, 1235. 
marine  policy,  action  on;  averment  of  loss  by  collision,  774. 
marine  policy;  action  for  partial  loss  and  contribution  to  general 

average,  776. 
marine  policy  on  freight;  action  on,  773. 
marine  policy,  open;  action  on,  772. 
marine  policy,  valued;  action  on,  771. 
marriage;  annulment  of,  on  account  of  lunacy,  1257. 
marriage;  annulment  of,  on  account  of  nonage,  1256. 
marriage,  annulment  of  on  ground  of  fraud  by  husband,  1258. 
marriage;  annulment  of  on  ground  of  fraud  by  wife,  1259. 
marriage;  annulment  of  on  ground  of  prior  marriage,  1260. 
marriage  (see  Separate  Property). 
marriage;  to  affirm  validity  of,  1261. 
marriage  with  another,  allegation  of;  breach  of  promise  to  marry, 

833. 
marriage  (see  Divorce). 
married  woman;  action  by  relating  to  separate  estate,  561. 

;  other  than  money  contract,  562. 

married  woman;   complaint  by,  on  saloonkeeper's  bond   (S.  Dai.)' 

1281. 
married  woman  having  separate  estate;  suit  by  or  against,  p.  348  n. 
married  woman  purchasing  for  benefit  of  separate  estate;  complaint 

by  seller  against,  for  goods  sold,  6C0. 
marry;  breach  of  promise  to,  831,  alleging  special  damage  832,  al- 
leging marriage  with  another  833. 
marshalling  of  assets  and  payment  of  debts  of  domestic  business 

corporation;  sequestration  action,  p.  741  n. 
master  against  father  of  apprentice,  on  contract  of  employment,  816. 
master;   complaint  by  apprentice  agalhst,  on  contract  of  employ- 
ment, 815. 
material  representations  (see  Essentials  of  Action  Fob  Deceit). 
materials  and  labor,  reasonable  value  of;  contractor  against  owner 
and  other  claimants,  for  foreclosure  of  mechanic's  lien   (Wis.) 
1149. 
materials  and  services  on  building  contract;  action  for,  692.  ' 
materials  and  work  furnished;  complaint  for,  680,  on  account  681. 
materials,  fall  of  in  street,  during  erection  of  building;  complaint 

against  owner  and  contractor  for  injuries  suffered,  999. 
materials    furnished    to   owner;    foreclosure   of   mechanic's    lien 
(Minn.)  1155. 
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maturity;  allegation  of  waiver  ol  demand  and  notice  at,  5&8,  after 
maturity,  599. 

mayor  or  sheriff,  notice  to,  of  danger  of  damage  by  mob  or  riot,  p. 
485  n. 

mechanic's  lien,  allegation  of  assignment  of;   foreclosure  of  lien 
(Wis.)  1152. 

mechanic's  lien;  foreclosure  of  (Iowa)  1156,  (N.  Dak.  and  S.  Dak.) 
1157. 

mechanic's  lien,  foreclosure  of;   allegation  of  assignment  of  lien 
(Wis.)  1152. 

mechanic's  lien,  foreclosure  of;  allegation  of  fraudulent  lien,  1161. 

mechanic's  lien,  foreclosure  of;  complaint  by  employee  of  principal 
contractor  (Minn.)  1154. 

■ ;  contractor  gainst  owner  (Minn.)  1153  (Nebr.)  1158. 

;  for  materials  furnished  to  owner  (Minn.)  1155. 

;  contractor  against  owner  and  other  lien  claimants  (Wis.)  1148. 

;  same,  for  reasonable  value  of  materials  and  labor  (Wis.)  1149. 

;  same,  subsequent  lienholders  or  incumbrancers  joined  (Nebr.) 

1159. 

-'    ;  employee  of  principal  contractor  against  owner  and  principal 
contractor  (Wis.)  1150,  several  employees  1151. 

• ;  subcontractor  against  principal  contractor  (Nebr.)  1160. 

mechanic's   lien,   subcontractor's;    against   principal   contract   and 
owner  (Nebr.)  1160. 

membership  certiiieate  of  fraternal  insurance;  action  on,  768. 

mental  anguish,  damages  for;  against  telegraph  company,  p.  513  n. 

merchant  (see  Commission  Merchant). 

mesne  profits;   claim  for,  in  ejectment   (Iowa)   1110   (Minn.)   1103 
(Nebr.)  1113  (Wis.)  1100. 

message,  failure  to  deliver  according  to  contract;  complaint  against 
telegraph  company,  932. 

mill,  diverting  water  from,  1069. 

mill;  subscription  to  bonus  fund  to  secure  building  of  (Wis.)  791. 

minor,  action  by,  on  saloonkeeper's  bond;  recovery  for  loss  of  sup- 
port, p.  849  n. 

minor  child;  complaint  for  services  of,  682. 

minors;  complaint  by,  on  bonds  of  several  saloonkeepers   (NebrJ 
1282. 

minor  servant  against  employer,  for  injuries  from  driving  danger- 
ous horse,  1051. 

minor  (see  Wabd). 

misappropriation  of  funds;  allegation  of,  In  dissolution  of  partner- 
ship, 1216. 

misrepresenting  the  area  of  a  tract  of  land,  fraudulently;  complaint 
for  deceit,  856. 

misrepresenting  value  of  stock  in  corporation,  agreed  to  be  taken  in 
payment  for  services,  863. 

mistakes  in  account  stated;  correcting,  and  for  judgment,  1214. 

mistake  of  fact;  recovery  of  money  overpaid,  646. 

mistaken  description;  correcting  by  reformation  of  deed,  1212,  1213. 

misuse  of  office  or  franchise,  forfeiture  by;  quo  warranto,  p.  827  n. 

mob  or  riot,  damage  done  by;  action  against  city  or  county,  878. 

money,  agreement  to  pay,  in  consideration  of  the  withdrawal  of  a 
pending  action,  705. 

• ;  withdrawal  of  opposition  to  probate  of  a  will,  706. 

money  claimed  by  defendant  and  a  third  person,  defending  action 
for;  complaint  for  breach  of  promise  to  indemnify  plaintiff,  830. 

money  collected  by  agent;  complaint  for,  644. 
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money  collected  by  pledgee;  recovery  of  excess  by  pledgor  of  collat- 
eral, 650. 
money  collected  (see  Monet  Received). 
money  demands  against  administrator  or  executor;   complaint  la 

action  on  (Wis.)  p.  297  n. 
money,   loan  of;    recovery  of  treble  amount  of  usurious   interest 

(Wis.)  1293. 
money  loaned,  631. 

money;  bond  for  payment  of,  713,  pleading  copy  of  bond,  714. 
money,  other  than  for  payment  of;  action  on  bond  for,  pleading. 

copy,  718,  pleading  legal  effect,  719. 
money  overpaid  on  erroneous  account;  recovery  of,  645. 
money  overpaid  under  mistake  of  fact;  recovery  of,  646. 
money  paid  by  acceptor  without  funds,  on  note,  636. 
money  paid  by  accommodation  maker  of  note,  635. 
money  paid,  by  indorser  of  note,  637. 
money  paid  by  surety  for  goods  sold  another,  642. 
money  paid  by  surety  on  appeal  bond  or  undertaking,  641. 
money  paid  by  surety  on  lease;  against  principal,  640. 
money  paid  on  contract  for  services  not  performed;  for  recovery  of. 

647. 
money  paid  on  contract  to  purchase  real  estate,  not  performed;  re- 
covery, contract  void  by  statute  of  frauds,  649. 
money  paid  on  judgment  reversed;  recovery  of,  651. 
money  paid;  recovery  of  tax  paid  by  landlord  from  tenant,  639. 
money  paid  to  another  at  defendant's  request,  632. 
money  paid  to  discharge  another's  debt,  633. 

;  amount  to  be  repaid  on  a  day  certain,  634. 

money  paid  (see  Contribution). 

money;  promise  of  third'  person  to  pay  money  to  plaintiff,  707. 

money;  promise  to  pay,  for  surrender  of  lease,  708. 

money  received;  complaint  in  action  against  factor  on  del  credere- 

commission,  653. 
money  received  by  factor  for  goods  sold;  recovery  of,  652. 
money  received;  common  form  of  complaint,  643. 
money  received  on  note  discounted;  action  against  broker,  654. 
money  (see  Pdbchase  Monet). 

moneys  and  personal  property,  concealed;  judgment  creditor  against 

debtor,  wife,  fraudulent  grantees,  and  banking  corporation,  1199. 

moneys,  appropriating;  complaint  to  restrain  corporate  officers  from, 

and  to  compel  accounting  by,  1244. 
moneys  collected  by  sheriff,  neglect  to  pay  over;  allegation  of  breach 
of  bond,  728. 

;  allegation  of  judgment,  729. 
moneys;    neglecting  to  pay  over  moneys  collected  on  execution; 

against  sheriff,  936. 
moneys  (see  Public  MOnets). 
mortgage  assumed  by  subsequent  purchaser  (see  Subsequent  Pub- 

oeaseb)  . 
mortgage   assumed,   foreclosure   of;    assignee   against   mortgagor, 
mortgagee  who  guaranteed  paid,  and  purchaser  who  assumed, 
1118. 
mortgage  debt,  guaranty  of;  action  to  recover  deficiency,  752. 
mortgage;  deed  absolute  declared,  and  foreclosed,  1121. 
mortgage  lien  on  undivided  share;  allegation  of,  in  partition,  1166. 
mortgage  obtained  by  duress,  cancellation  of;  by  owner,  to  quiet 

title,  1181. 
mortgage,  to  have  deed  declared,  and  to  redeem;  by  grantor,  1136._ 
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mortgage  which  has  been  paid,  cancellation  of;  by  owner,  to  quitet 

title,  1180 
mortgage  which  is  cloud  on  title;  cancellation  of,  in  equity,  1179. 
mortgage  (see  Chattel  Mobtgage). 
mortgage  foreclosure   (Minn.)    1122   (N.  Dak.  and  S.  Dak.)   1123 

(Nebr.)  1124. 

■ ;  all  due,  general  form  (Wis.)  1115,  not  all  due  (Wis.)  1116. 

,— — ;  general  form   (Iowa)   1126,  not  all  due   (Iowa)   1127. 
;  mortgage  containing  covenant  to  insure  and  option  clause, 

1117. 
;  where  there  are  junior  incumbrancers  and  an  agreement  to 

pay  taxes  (Nebr.)  1125. 

(See  FOKECLOStTKE) . 

mortgaged  premises;  complaint  by  mortgagpr  against  mortgagee,  to 

redeem,  1133. 

;  mortgagee  in  possession,  1134. 

mortgaged  property  (see  Peopeett  Teansfeeeed). 

mortgagee;  action  by  under  provision  in  owner's  fire  policy,  760. 

mortgagee  against  sheriff  for  selling  chattels  on  execution  against 

the  mortgagor,  876. 
mortgagee;  complaint  by  to  quiet  title  (Wis.)  1172. 
mortgagee  in  possession;   complaint  against  parties  entitled  to  re- 
deem, seeking  accounting,  in  foreclosure,  1120. 
mortgagee,  junior,  not  party  to  former  action;   complaint  against 

purchaser  under  foreclosure  of  senior  mortgage,  to  redeem,  1135. 
mortgagee  of  personal  property  of  judgment  debtor,  judgment  debtor, 

and   assignee  under  fraudulent   agreement  to  transfer   debtor's 

property,  including  mortgaged  property;   complaint  by  assignee 

of  judgment  against,  1194. 
mortgagee  who   guaranteed   payment,"  mortgagor,   and  subsequent 

purchaser  -mho  assumed  mortgage;  complaint  by  assignee  against. 

In  foreclosure,  1118. 
mortgagee  (see  Incumbbanoee;  Junioe  Moetgagee). 
mortgagor  against  mortgagee,  to  redeem  mortgaged  premises,  1133. 

;  mortgagee  in  possession,  1134. 

mortgagor,   execution   against;    mortgagee   entitled   to   possession 

against  sheriff,  for  selling  chattels,  876. 
mortgagor;  complaint  by  lessee  of,  to  redeem,  1137. 
mortgagor  (see  iNCtrMBKANcaEE) . 

motorman,  gross  negligence  of,  Interurban  street  car;   administra- 
tor against  street  railway  company,  for  killing  person,  1039. 
multiplicity  of  suits,  repeated  trespass  resulting  in;   compl^nt  to 

restrain,  1240. 
municipal  corporation;  complaint  by  or  against,  541. 
municipal  ordinance;   statutory  action  for  forfeiture  for  violation 

of,  p.  843  n. 
municipal  treasurer;  allegation  of  breach  of  bond  of,  724. 
municipality;  action  by,  on  official  bond  of  public  officer,  723. 
municipality;   against,  for  building  street  so  as  to  dam  up  river 

and  flow  plaintlfE's  premises,  1012. 
municipality,  injury  by;  filing  notice  or  claim,  p.  568  n. 
municipality,  negligent  construction  of  cistern  by;    complaint  by 

administratrix  for  death  of  husband  caused  by,  1009. 
municipality  (see  City;  Injijey). 
name,  fraudulent  imitation  of;    complaint  for  injunction  against 

publication  of  periodical,  1232. 
necessarlesfurnished  to  wife  or  children;  complain  by  seller  against 

buyer,  661. 
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neglect  of  duty  (see  Breach  or  Dutt;  Careiee;  Innkeeper). 

neglect  of  sheriff;  allegation  of  breach  of  bond;  neglect  to  levy,  725. 

;  neglect  to  sell  after  levy,  726,  neglect  to  return,  727,  neglect  to 

pay  owner,  728. 

• ;  allegation  of  judgment,  729. 

neglect  or  misuse  of  franchise  or  office,  forfeiture  by;  quo  warranto, 
p.  827  n. 

neglect  to  obey  Instructions,  injury  to  goods;  complaint  against 
warehouseman,  929. 

neglect  to  return  execution;  complaint  against  sheriff,  933. 

neglect  (see  Faii.tiee)  . 

neglecting  to  levy;  against  sheriff  for,  934. 

neglecting  to  pay  over  moneys  collected  on  execution;  complaint 
against  sheriff,  936. 

neglecting  to  present  note  lodged  with  bank  for  collection;  com- 
plaint against  bank,  904. 

negligence;  essentials  of  cause  of  action,  p.  550  n. 

negligence,  in  action  to  relieve  against  fraud  or  mistake,  p.  728  n. 

negligence  in  loading  cargo;  complaint,  910. 

negligence;  motion  to  make  more  definite  and  certain,  p.  558  n. 

negligence  of  attorney,  complaint  for;  negligent  prosecution  of  ac- 
tion, 821.  ^ 

;  negligent  defense,  822,  negligent  examination  of  title,  823. 

negligence;  complaint  for  personal  injuries  from,  and  to  set  aside 
release  obtained  by  fraud,  1291. 

negligence;  responsibility  of  telegraph  company  for,  p.  513  n. 

negligence  (see  Agent;  Bailee;  Breach  or  Dtjty;  Care;  Contbibu- 
TOBT  Negligence;  Injury). 

negligent  construction  of  cistern  by  municipality;  action  by  admin- 
istratrix for  death  of  husband  resulting  from,  1009. 

negligent  (see  Defective). 

negligently  overloading  upper  floors  of  building,  causing  collapse; 
tenant  against  landlord  and  another  tenant,  1289. 

negotiable  bond  (see  Bond). 

negotiable  corporate  bond;  complaint  on,  716. 

negotiable  note,  not  indorsed;  complaint  by  assignee  against  maker, 
605. 

negotiation  of  bill  or  note;  complaint  to  restrain,  1236,  1237. 

neighboring  lands,  threatened  nuisance  by  deposit  of  garbage  on; 
complaint  in  equity  to  enjoin,  1079. 

net  profits  (see  Profits). 

new  consideration  (see  Consideeationi)  . 

new  promise  (see  Promise)  . 

newspaper;  against  editor  or  publisher  for  libel,  967. 

newspaper;  services  in  editing;  complaint  for,  672. 

next  of  kin;  claims  against,  in  administration  proceedings,  p.  816  n. 

noise  and  vibration  of  heavy  machinery;  allegation  of  nuisance 
from,  1066. 

nominal  damages;  complaint  in  ejectment  (Wis.)  1099. 

nominal  damages;  in  petition  for  ejectment  (Iowa)  1108. 

nonage;  annulment  of  marriage  on  account  of,  1256. 

nonacceptance  of  bill  of  exchange;  payee  against  drawer,  614,  plead- 
ing copy  of  bill,  615. 

;  corporation  drawer,  616. 

nondelivery  of  part  of  goods;  action  against  seller  on  contract  of 
sale,  836. 

nondelivery;  action  against  seller  on  contract  of  sale,  834. 

;  oral  contract,  alleging  part  payment,  835. 
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;  allegation  of  damage,  p.  542  n. 

nondelivery  of  stock  on  contract  of  sale;  action  against  seller,  839. 

nondelivery  (see  Deltveby). 

non-leviable  assets  (see  Cbeditoe's  Action). 

non-negotiable  note;  against  maker  and  irregular  indorser  of,  604. 

non-negotiable  note  or  instrument  (see  Note;  Gkdek). 

nonpayment,  notice  of;  alleging  excuse,  payee  against  drawer,  625. 

nonpayment;  payee  against  drawer  for,  on  bill  of  exchange;  demand 
and  notice  waived,  620. 

;  nonpresentment  because  countermanded,  618,  because  drawee 

not  found,  619. 

-;  payable  at  sight  or  certain  time,  617. 

nonpayment  (see  Payment). 

nonperformance  of  contract  of  sale  of  real  estate;  allegation  of  res- 
cission by  defendant,  excusing  nonperformance  by  plaintiff,  895. 

nonpresentment,  allegation  of  excuse  fori  payee  against  drawee, 
626. 

nonpresentment  because  countermanded;  payee  against  drawer,  618,. 
because  drawee  not  found,  619. 

nonpresentment,  demand  and  notice  waived;  payee  against  drawer, 
620. 

nonpresentment,  maker  not  found;  allegation  of  excuse,  597. 

nonpresentment  (see  Presentment). 

note,  accommodation  maker  of;  action  for  money  paid,  635. 

note;  against  maker  and  indorser,  seeking  to  reach  collateral  securi- 
ties held  by  indorser,  and  enjoining  transfer,  1238. 

note  discounted;  action  against  broker  for  proceeds,  654. 

note,  guarantor;  joinder  of,  with  maker,  p.  395  n. 

note,  joint  maker  of,  against  another  for  contribution,  638. 

note  lodged  with  bank  for  collection;  against  bank  for  neglecting 
to  present,  904. 

note;  money  paid  by  acceptor  without  funds,  636 

note;  money  paid  by  indorser,  637. 

note  of  third  person,  assets  of  debtor  transferred  for,  and  note  as- 
signed for  benefit  of  creditors;  complaint  against  debtors,  seek- 
ing to  set  aside  transaction  as  fraudulent,  and  for  a  receiver,  1192 

note  or  bill;  complaint  to  restrain  negotiation  of,  1236,  1237. 

note  payable  in  chattels  on  demand,  786. 

;  chattels  to  be  delivered  at  certain  time  and  place,  787. 

note  payable  on  condition;  complaint  on,  788. 

;  payable  only  in  case  maker's  business  exceeds  certain  sum 

785. 

note,  promissory;  action  for  conversion  of,  872. 

note,  refusal  to  execute;  seller  against  buyer  on  contract  of  sale 
842. 

note;  warranty  of  genuineness  of,  847. 

note  (see  Peomissoey  Note). 

notice  and  demand  waived;  payee  against  drawer  on  bill  of  ex- 
change, 620. 

notice,  demand  and;  allegation  of  waiver  of,  598. 

;  after  maturity,  599. 

notice  of  nonpayment,  alleging  excuse  for  failure  to  give;  complaint 
by  payee  against  drawer,  625. 

notice,  protest,  and  dishonor;  allegation  of,  by  indorser  to  give 
credit,  p.  320  n. 

notice  to  guarantor,  of  default,  in  action  against,  p.  393  n, 

notice  to  keep  dry;  complaint  against  carrier  by  water,  for  not  re- 
garding, 920. 
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notice  (see  Due  Notice). 

nuisances;  complaint  for  breach  of  coYenant  against,  807. 

nuisance,  dangerous  and  attractive,  in  street,  injuring  child;  com- 
plaint for,  1053. 

nuisance,  public;  complaint  for  trespass  by  city  officers  while  abat- 
ing, 1010. 

nuisance,  remedy  for,  in  law  and  equity,  p.  606  n. 

nuisance  (see  Abatement  of  Nuisance;  Threatened  Nuisance). 

numerous  plaintiffs;  complaint  by  one  on  behalf  of  all;  allegation 
of  representative  capacity,  522. 

obligee,  surviving,  in  joint  bond ;  action  by,  715. 

obstructing  private  way;  complaint  for,  1074. 

obstruction  on  sidewalk,  snow  and  ice,  injury  by,  p.  567  n. 

obstructing  street,  causing  injury  to  private  person,  1076. 

obvious  defects  in  machinery  and  promise  to  repair;  employee 
against  employer,  for  injuries,  1049. 

ocupation  and  use  of  real  property,  for  agreed  rent,  694. 

• ;  rooms  and  lodging,  695. 

occupation  and  use  of  real  property;  for  reasonable  value  of  use,  693. 

occupation  and  use  (see  Hiee). 

offensive  trade;  abatement  of  nuisance  from,  and  to  recover  dam- 
ages, 1058,  1059. 

;  with  prayer  for  injunction,  1060. 

offer  to  receive  and  pay  for  goods;  excusing  failure  to,  and  allega- 
tion of  refusal  to  perform  contract  of  sale,  838. 

office,  appointive  state,  usurpation  of  by.  one  not  a  citizen;  qxLO  war- 
ranto by  private  citizen,  1268. 

office,  county,  usurpation  of  by  person  elected  but  not  eligible;  quo 
warranto  by  taxpayer,  1269. 

office,  elective  local,  usurpation  of;  quo  warranto  by  private  person, 
1265,  1266. 

;  office  not  elective,  1267. 

office,  usurping;  quo  warranto,  p.  827  n. 

officer  of  corporation;  complaint  for  salary,  689. 

officer  of  corporation;  verification  by  (Iowa).  514,  (N.  Dak.  and  S.^ 
Dak.)  520,  (Wis.)  503. 

officer  of  unincorporated  association;  allegation  of  representative 
capacity  by  (N.  Y.)  538. 

officer  (see  Coepoeation;  Public  Officeb). 

officer  and  corporation,  creditor  against,  to  sequestrate  assets,  en- 
force stock  subscription,  and  set  aside  fraudulent  assignment  for 
benefit  of  creditors,  1220. 

officers  and  directors;  bringing  in,  and  litigating  claims  to  recover 
corporate  property  lost  or  squandered  by  them;    supplemental 
complaint  filed  by  leave  of  court  by  intervening  creditor  in  action 
brought  by  stockholder  to  sequestrate  bank  property,  1222. 
officers  and  insolvent  bank;  amended  complaint  in  creditor's  action, 
to  sequestrate  property  and  enforce -liabilities  of  stockholders  and 
officers,  1223. 
officers  and  insolvent  corporation;   judgment  creditor  against,  to 
reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 
officers  and  stockholders  of  domestic  business  corporation,  enforc- 
ing liabilities  of,  sequestrating  property,  and  winding  up  affairs, 
p.  740  n. 
officers,  corporate;  to  compel  accounting  by,  and  restrain  them  from, 
appropriating  corporate  moneys,  1244. 

109 
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oflacers,  county;   action  by  taxpayer  to  restrain  them  from  paying 

an  illegal  claim,  1245. 
ofBcers  of  city;  trespass  by,  while  abating  public  nuisance,  1010. 
officers  of  corporation;  action  against,  for  issuing  false  prospectus 

inducing  purchase  of  stock,  866c. 
officers  of  corporation  refusing  to  sue;  stockholders  in  equitable  ac- 
tion against  fraudulent  promoters,  1229. 
officers  of  insolvent  insurance  company;   insured  against,  for  false 

representations  inducing  plaintiff  to  insure,  866a. 
officers  of  municipality;    liability  of  municipality  for  acts  of,  p. 

568  n. 
officers  of  village  illegally  incorporated;  taxpayer  against,  challeng- 
ing corporate  existence,  and  to  oust  officers,  1271. 
officers  or  promoters  of  corporation;  fraudulent  representations  as  to 

solvency  or  condition,  p.  473  n. 
officers,  town;   to  restain  from  opening  highway  defectively  laid 

out,  1241. 
official  assignee,  foreign;  allegation  of  representative  capacity,  535. 
official  bond  of  municipal  treasurer;  allegation  of  breach  of,  724. 
official  bond  of  public  officer;  action  by  municipality,  723. 
official  bond  (see  Bond;  Undertaking). 
official  dishonesty,  words  charging;  libel,  973. 
open   hatchway   in   building;    injuries   from  falling  through,   988, 

same  in  steamboat,  1029. 
open  marine  policy;  action  on,  772. 
opening  highway  defectively  laid  out;    to  restrain  town  officers 

from,  1241. 
option  clause  and  covenant  to  insure;  foreclosure  of  mortgage,  1117. 
oral  contract  so  far  perfomed  as  to  take  out  of  statute  of  frauds; 

vendee  against  vendor,  in  specific  performance,  1142. 
oral  contract  (see  Conteact). 

order  of  arrest;  against  sheriff,  for  escape  from  custody,  940. 
order  of  arrest  void  for  want  of  jurisdiction;  complaint  for  false 

imprisonment,  958. 
order  payable  on  condition,  out  of  particular  fund,  and  accepted; 

action  on,  789. 
order  (see  Acobptbd  Oedeb). 

ordinance  providing  for  protected  passageway.  In  erection  of  build- 
ing; reasonableness  of,  p.  558  n. 
ordinance,  violation  of;  recovery  of  forfeiture  for,  1284. 
ordinance,  void;  to  restrain  prosecution  for  violation  of,  1242. 
ordinance  (see  Citt  Oedinance). 
ordinary  care  (see  NEOLroBNCB). 
original  owners;   tax  title  claimant  against,  to  quiet  title   (Wis.) 

1185. 
original  possession  not  wrongful,  but  wrongful  detention;  replevin 

by  owner,  885,  886. 
original  promisor,  default  of;  notice  to  guarantor  not  necessary,  p. 

393  n. 
original  promisor   (see  Peincipai,;  Peomisoe). 
ousting  officers  of  village  illegally  incorporated,  and  challenging 

corporate  existence;  quo  warranto  by  taxpayer,  1271. 
ouster  or  eviction  by  paramount  title;  allegation  of  in  complaint  for 

breach  of  covenant  for  quiet  enjoyment,  p.  428  n. 
outstanding  incumbrance  and  deficiency,  deduction  for,  in  specific 

performance;  purchaser  against  vendor,  1140. 
overflow  (see  Flow). 
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overloading  upper  floors  of  a  building;  tenant  against  landlord  and 

another  tenant,  for  negligence  causing  collapse,  1289. 
overpayment  (see  Money  Overpaid). 
owner,  action  by,  to  cancel  deed  and  quiet  title,  1182. 
owner,  action  by,  to  quiet  title  by  cancellation  of  mortgage  obtained 

by  duress,  1181. 
owner,  action  by,  to  quiet  title  to  vacant  or  unoccupied  land  (Minn.) 

1174. 
owner,  action  by,  to  set  aside  tax  claims,  1184. 

owner  against  wrongdoer  for  goods  wrongfully  taken,  replevin,  881. 
owner  against  wrongdoer,  in  replevin;  wrongfully  taking,  claiming 
special  damage,  882. 

;  goods  taken  from  plaintiff's  lessee  or  bailee,  883. 

;  goods  taken  from  plaintiff's  assignor,  884. 

owner  and  contractor;  against,  for  injuries  suffered  by  fall  of  build- 
ing materials  in  street  during  erection  of  building,  999. 
owner  and  contractor;  employee  of  principal  contractor  against,  for 

foreclosure  of  mechanic's  lien  (Minn.)  1154. 
owner  and  other  lien  claimants;  contractor  against,  for  foreclosure 
of  mechanic's  lien  (Wis.)  1148. 

;  for  reasonable  value  of  materials  ajid  labor  (Wis.)  1149. 

owner  and  principal  contractor;   employee  against,  for  foreclosure 
of  mechanic's  lien  (Wis.)  1150. 

;  several  employees  (Wis.)  1151. 

owner  and  principal  contractor;    subcontractor  against,   for  fore- 
closure of  mechanic's  lien  (Nebr.)  IIGO. 
owner,  complaint  by,  to  quiet  title   (Iowa)   1175,   (N.  Dak.  and  S. 
Dak.)  1176. 

;  possession  of  premises  also  sought  (N.  Dak.  and  S.  Dak.)  1177. 

owner,  complaint  by,  to  quiet  title   (Wis.)    1171. 
owner,  contractor  against,  for  foreclosure  of  mechanic's  lien  (Minn.) 
1153,  same  (Nebr.)  1158. 

;  subsequent    lienholders    and    incumbrancers    joined    (Nebr.) 

1159". 
owner's  fire  policy;   action  on,  by  mortgagee,  under  provision  in 

policy,  760. 
owner,  in  equity,  to  set  aside  illegal  tax  or  assessment,  1183. 
owner  insured;   action  on  fire  policy,  759. 
owner,    materials   furnished    to;    foreclosure    of   mechanic's    lien 

(Minn.)  1155. 
owner  of  livestock  shipped  in  another's  name,  against  commission 

merchant,  for  proceeds  of  sale,  1290. 
owner  of  property  against  railway  company,  challenging  right  to 
exercise  franchise  to  build  elevated  road,  granted  by  city  with- 
out authority  of  law,  1270. 
owner  of  vicious  dog;  notice  by,  p.  550  n. 
owners,  original;  tax  title  claimant  against,  to  quiet  title  (Wis.) 

1185. 
owner,  replevin  by,  for  wrongful  detention  when  original  possession 

was  not  wrongful,  885,  886. 
owners,  riparian;  joint  complaint  by,  to  restrain  upper  owner  from 

wrongfully  diverting  water  from  plaintiff's  land,  1294. 
owners,  unknown;  allegation  of,  in  partition,  1163. 
owner  (see  CJonveesion;  Inslteed  Owneb;  Shipownee). 
paid  (see  Monet  Paid). 

paramount   title,   eviction   or   possession   denied   by   one   holding; 
breach  of  covenant  of  warranty  for  failure  of  title,  p.  429  n. 
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paramount  title,  ouster  or  eviction  by;  allegation  of  in  complaint  for 
breacli  of  covenant  for  quiet  enjoyment,  p.  428  n. 

part  delivery  (see  Nondelivery). 

part  of  fund  to  become  due,  equitable  assignment  of;  allegation,  in 
complaint,  531. 

part  payment;  allegation  of,  in  action  against  seller  on  oral  con- 
tract of  sale,  835. 

part  payment,  sufficiency  of,  under  statute  of  frauds,  p.  452  n. 

partial  performance  of  entire  contract  of  service,  by  servant,  690. 

;  servant  wrongfully  discharged,  691. 

partial  performance  (see  Conteact  of  Service;  !Pbefoemanoe;  Serv- 
ices). 

particular  fund,  accepted  order  payable  out  of;  complaint  in  action 
on,  789. 

particular  fund,  bill  payable  from;  payee  against  acceptor,  612. 

particular  use;  warranty  of  fitness  for,  852. 

particulars  (see  Bill  of  Paeticulaes). 

parties  entitled  to  redeem;  mortgagee  in  possession  against,  seefc 
ing  an  accounting,  in  foreclosure,  1120. 

parties,  numerous,  one  suing  on  behalf  of  all;  allegation  of  repr» 
sentative  capacity,  522. 

parties  (see  Benefit  of  all  Paeties;  Peesons). 

partition;  allegation  of  dower  interest,  1164. 

partition;  allegation  of  judgment  lien  on  undivided  share,  1165. 

partition;  allegation  of  mortgage  lien  on  undivided  share,  1166. 

partition;  allegation  of  receipt  of  rents  and  profits  by  co-tenants,. 
1167. 

partition;  allegation  of  unknown  owners,  1163. 

partition;  amendment  of  complaint  in,  p.  679  n. 

partition;  general  form  of  complaint,  1162. 

partition  action;  nature  of,  p.  678  n. 

partition  of  water  power  (Wis.)  1169o. 

partition;  setting  forth  sources  of  title,  1168. 

partner,  deceased,  administrator  of;  against  survivor  for  dissolution 
of  partnership,  1217. 

partner;  injunction  against,  for  continuing  business  after  dissolU' 
tion,  1234. 

partner,  surviving;  action  by;  allegation  of  representative  capacity^ 
564. 

partner,  surviving;  administrator  of  deceased  partner  against,  for 
dissolution  of  partnership,  1217. 

partner,  wife,  or  creditor  insured;  action  by,  on  life  policy,  765. 

partner  (see  Retieing  Paetnee;  Suevivinq  Paetnee). 

partners,  account  stated  between;  action  on,  701. 

partners;  action  by,  for  libel  concerning  business,  970. 

partners;  action  by  or  against;  allegation  of  representative  capac- 
ity, 563. 

partners,  disagreement  of;  dissolution  of  insolvent  partnership, 
1218. 

partners,  note  made  by;  payee  against  maker,  on  promissory  note, 
576. 

partners;  retiring  partner  against,  on  promise  to  pay  debts  of  firm,. 
828. 

partners;  action  by,  on  promissory  note  payable  to  firm,  578. 

partners  (see  Co-pabtnees;  PAETNEESHit) . 

partnership,  closing  up;  complaint  for  maliciously  obtaining  ap- 
pointment of  receiver,  955. 
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partnership,  dissolution  of;  administrator  of  deceased  partner 
against  the  survivor,  1217. 

partnership,  dissolution  of,  alleging  misappropriation  of  funds,  1216. 

partnership;  dissolution  of,  for  various  causes,  1215.    ' 

partnership;  dissolution  of  insolvent,  when  partners  cannot  agree, 
1218. 

partnership  note;  payee  against  maker,  alleging  fact  of  partnership, 
577.  .... 

partnership;  promissory  note  payable  to;  action  by  surviving  part- 
ner, 579. 

party  (see  Dependent;  PLAiNTiFr;  Sole  Party). 

passenger  against  railroad  company,  for  forcible  ejection  from 
train,  1017. 

passenger  against  railroad  company,  for  Injuries  from  defect  In 
station  platform,  1015. 

passenger  against  railroad  company,  for  injuries  from  derailing  of 
train  by  collision  with  cattle  straying  on  track  through  defective 
fence,  1016. 

passenger  against  railroad  company,  for  Injuries  resulting  from 
negligent  collision  of  trains,  1013. 

;  where  passenger  jumped  from  train  to  avoid  injury,  1014. 

passenger  against  street  railway  company,  for  injuries  from  prema- 
ture starting  of  car,  1035,  1036. 

passenger  against  street  railway  company,  for  injuries  from  defect- 
ive Insulation,  1037. 

passenger  in  street  car  against  railway  company  whose  engine  col- 
lided with  street  car,  1034. 

passenger;  injuries  to  wife  while  a;  husband  against  railroad  com- 
pany, 1018. 

passageway,  protected;  reasonbleness  of  ordinance  providing  for, 
in  erection  of  building,  p.  558  n. 

patent,  assignment  of;  promise  to  pay  share  of  net  profits,  712. 

patient,  improper  treatment  of;  against  hospital  superintendent, 
1056. 

patient  (see  Malpeactice). 

payee  against  acceptor,  on  bill  of  exchange,  607. 

;  acceptance  not  according  to  terms  of  bill,  609. 

;  against  acceptor  for  honor,  610. 

;  bill  drawn  and  accepted  by  same  person,  611. 

;  payable  from  particular  fund,  612. 

;  pleading  copy  of  bill,  608. 

;  written  promise  to  accept  bill,  613. 

payee  against  drawer  of  check;  pleading  legal  effect,  623,  pleading 
copy,  624. 

;  alleging  excuse  for  failure  to  give  notice  of  nonpayment,  625. 

;  alleging  excuse  for  nonpresentment,  626. 

payee  against  drawer  of  bill  of  exchange;  for  nonacceptance,  614, 
pleading  copy,  615. 

;  corporation  drawer,  616. 

;  for  nonpayment;  payable  at  sight  or  certain  time,  617. 

;  same,  nonpresentment  because  countermanded,  618,  same,  de- 
mand and  notice  waived,  620. 

;  same,  nonpresentment,  drawee  not  found,  619. 

payee  against  drawer  and  acceptor  of  bill  of  exchange,  621,  against 
acceptor  for  honor,  622. 

payee  against  executor  or  administrator  of  maker  of  promissory 
note,  581. 
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payee  against  maker  and  indorser  to  give  credit,  on  promissory  note, 
603. 

payee  against  maker  of  promissory  note,  pleading  legal  effect,  572, 
pleading  copy,  573. 

payee  against  maker  of  promissory  note;  on  two  notes,  one  partly 
paid,  574. 

;  note  signed  by  agent,  575,  by  partners,  576,  577. 

payee  against  surviving  partner,  on  promissory  note,  580. 

payee,  indorsing;  first  indorsee  against,  593,  same  pleading  copy, 
594. 

payee,  executor  or  administrator  of;  action  by,  on  promissory  note, 
582. 

payee.  Indorsing,  and  maker  of  promissory  note;  Indorsee  against, 
601. 

payee;  remote  indorsee  against  indorsing  payee  on  promissory  note, 
595. 

payment  for  goods,  or  redelivery;  breach  of  contract  for,  844. 

payment  for  services ;  fraudulent  misrepresentation  of  value  of  stock 
in  corporation  taken  as,  863. 

payment  of  claims  (see  Claims). 

payment  of  money,  bond  other  than  for;  action  on,  718. 

;  pleading  legal  effect,  719. 

payment  of  money;  on  bond  for,  713,  same  pleading  copy,  714. 

payment  of  stock  subscription;  enforcing,  and  sequestration  of  as- 
sets; creditor  of  insolvent  corporation  against  corporation  and 
its  stockholders,  1219. 

payment  of  testator's  subscription  for  stock;  corporation  against 
legatees  of  stockholder,  upon  call  made  after  settlement  of  estate 
of  stockholder,  1262. 

payment  of  tax  (see  Landlord  Against  Tenant). 

payment  (see  Defense  op  Payment;  Nonpayment;  Past  Payment; 
Tbndbkinq  Payment)  . 

pending  action,  withdrawal  of;  promise  to  pay  money  in  considera- 
tion of,  705". 

pendency  of  action  (see  Lis  Pendens). 

performance  of  conditions  precedent;  pleading,  p.  397  n. 

performance  of  contract  of  service;  complaint  by  servant,  690. 

;  wrongful  discharge,  691. 

performance  of  written  contract;  allegation  of,  by  seller  against 
buyer,  665. 

performance  (see  Contract;  Breach  of  Contract;  FAtLURE;  Now- 
Pebfoemancb;  Service;  Specific  Performance;  Written  Con- 
tract) . 

periodical,  publication  of,  under  fraudulent  imitation  of  name;  per- 
petual injunction  against,  1232. 

perjury,  charge  of;  action  for  slander,  961. 

perjury;  setting  aside  judgment  obtained  by,  p.  804  n. 

permanent  injuries;  claim  for,  in  ejectment,  p.  630  n. 

perpetual  injunction  and  damages;  against  purchaser,  on  breach 
of  covenant  not  to  disclose  secret  process  of  manufacture,  1235. 

perpetual  injunction  by  purchaser  of  physician's  good  will,  to  en- 
join continuing  practice,  1233. 

perpetual  injunction  by  taxpayer  to  restrain  collection  of  fraudu- 
lent judgment  against  school  district,  1246. 

perpetual  injunction  by  taxpayer  to  restrain  county  oflScers  from 
paying  an  illegal  claim,  1245. 

perpetual  injunction;  on  note,  against  maker  and  indorser,  seeking 
to  reach  collateral  securities  held  by  indorser,  1238. 
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perpetual  injunctioa  to  compel  accounting  by  corporate  oflBcers,  and 
restrain  them  from  appropriating  corporate  moneys,  1244. 

perpetual  injunction  to  enjoin  partner  from  continuing  business 
after  dissolution,  1234. 

perpetual  Injunction  to  restrain  erection  and  maintenance  of  unau- 
thorized telephone  pole  in  front  of  store,  1243. 

perpetual  Injunction  to  restrain  negotiation  of  bill  or  note,  1236, 
1237. 

perpetual  Injunction  to  restrain  proceedings  and  obtain  interpleader 
in  equity,  1239. 

perpetual  injunction  to  restrain  prosecutions  at  law  for  violation  of 
void  city  ordinance,  1242. 

perpetual  injunction  to  restrain  publication  of  periodical  under 
fraudulent  imitation  of  name,  1232. 

perpetual  Injunction  to  restrain  repeated  trespass  resulting  in  mul- 
tiplicity of  suits,  1240. 

perpetual  injunction  to  restrain  sheriff  from  selling  land  on  execu- 
tion under  judgment  compromised  and  settled,  but  never  dis- 
charged, 1247.  . 

perpetual  injunction  to  restrain  town  ofBcers  from  opening  highway 
defectively  laid  out,  1241. 

perpetual  injunction  to  restrain  unfair  competition  in  trade  by  imi- 
tation of  label  or  infringement  of  trademark,  and  for  damages, 
1231. 

perpetual  injunction  (see  Injtjnction). 

person.  Injury  to,  from  obstructing  street,  1076. 

person  killed  by  collision  with  street  car;  administrator  against 
street  railway  company,  1038. 

person  killed  by  gross  negligence  of  motorman  of  Interurban  street 
car,  1039. 

person  (see  Deceased;  Fictitious;  Inexpeeienced;  Pkivate  Pbbson; 
Third  Pekson). 

personal  injuries,  and  injuries  to  property  by  railroad  companies 
(Wis.)  p.  553  n. 

personal  injuries  from  defendant's  negligence,  and  to  set  aside  re- 
lease obtained  by  fraud,  1291. 

personal  injury  from  obstructing  street,  1076. 

personal  injuries  Inflicted  by  vicious  dog,  984. 

personal  injury  (see  Injtjby). 

personal  property  concealed,  and  moneys;  complaint  by  judgment 
creditor  against  debtor,  wife,  fraudulent  grantee,  and  banking 
corporation,  1199. 

personal  property,  injuring,  tentering  house,  and  defacing  same; 
action  for  trespass  to  real  property,  1095. 

personal  property;  action  for  hire  of,  696. 

;  and  damages  for  ill  use,  698. 

;  and  damages  for  failure  to  return,  697. 

personal  property,  mortgagee  of,  judgment  debtor,  and  assignee  un- 
der fraudulent  agreement  to  transfer  debtor's  property,  including 
mortgaged  property;  complaint  by  assignee  of  judgment  against, 
1194. 

personal  property,  setting  aside  fraudulent  transfer  of;  judgment 
creditor  against  debtor  and  fraudulent  grantee,  1198. 

personal  property  subject  to  levy  and  execution  sale,  transferred  by 
debtor  in  fraud  of  creditors;  seizure  of  by  attachment  or  levy,  in 
creditor's  action,  p.  698  n. 

personal  property  (see  Chattels;  Chattel  Moetoage;  Contbact 
or  Sale;  Conversion;  Horse;  Note;  Judgment;  Machine;  In- 
jury TO  Personal  Property)  . 
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personal  representative;  action  by,  on  accident  policy,  770. 

personal  representatives  of  mortgagor  may  redeem,  p.  650  n. 

personal  representatives  (see  Administeatoes;  Bxectjtobs). 

petition  in  ejectment;  against  cotenant  (Iowa)  1109. 

■ ;  by  tenant  in  common  against  cotenant  (Nebr.)  1114. 

■ ;  general  form,  nominal  damages  (Iowa)   1108. 

;  with  claim  for  mesne  profits    (Iowa)    1110,    (Nebr.)    1113; 

without  damages  (Nebr.)  1112.  ■■ 

physical  incapacity  or  impotency;   allegation  of,  in  action  for  di- 
vorce, 1255. 

physician,  against,  for  malpractice,  824. 

physician;  complaint  for  services,  675. 

place  unsafe  and  defective  machinery;  infant  or  inexperienced  per- 
son against  employer  for  injuries,  1047. 

platform  (see  Station  Plattoem). 

playing  (see  Child). 

pleadings,  essentials  of,  in  negligence,  p.  550  n. 

pleadings  in  action  against  officers -or  promoters  of  corporation  for 
fraudulent  representations  as  to  solvency  or  condition,  p.  473  n. 

pleadings  in  cause  of  action  for  defamation,  p.  532  n. 

pledge;  foreclosure  of  (Iowa)  1132. 

pledge,  loss  of;  complaint  against  pledgee,  926. 

;  injury  to  pledge,  927. 

pledgor  of  collateral  against  pledgee,  to  recover  excess  of  money 
collected,  650. 

pocketbook,  loss  of;  complaint  against  proprietor  of  bathing  house, 
924. 

poisonous  drug,  negligently  putting  up;  complaint  against  druggist, 
1054. 

pole  (see  Telephone  Pole). 

policy  not  issued;  action  on  agreement  to  insure,  763. 

policy  (see  Accident  Policy). 

polluting  waters  of  a  stream  by  refuse  of  a  starch  factory;  com- 
plaint in  equity  to  enjoin  nuisance,  1077. 

possession  by  mortgagee;   mortgagor  against,  to  redeem  premises, 
1134. 

possession,  mortgagee  entitled  to;   against  sheriff  for  selling  chat- 
tels on  execution  against  mortgagor,  876. 

possession,  mortgagee  in;  against  parties  entitled  to  redeem,  seek- 
ing accounting,  in  foreclosure,  1120. 

possession  of  premises  sought,  in  action  by  owner  to  quiet  title 
(N.  Dak.  and  S.  Dak.)  1177. 

possession,  one  in;  action  by,  to  quiet  title  (Minn.)  1173. 

possession  regained  before  suit;    action  for  unlawful  taking  and 
carrying  away,  875. 

possession  rightfully  obtained;  action  by  owner  for  conversion,  868. 

possession  taken  upon  exchange  of  property;  complaint  for  specific 
performance,  1141. 

possession,  wrongful,  by  defendant;  action  by  owner  for  conversion, 
867. 

possession    (see  Oeiqinal  Possession;    Eviction;    Oustee;    Paba- 
MOUNT  Title;  Quiet  Enjoyment). 

powers  (see  Offioees  Coepoeatb). 

practice;   complaint  by  purchaser  of  physician's  good  will,  to  en- 
join, 1233. 

precedent  debt;  complaint  on  promise  in  consideration  of,  710. 

preference,  unlawful,  or  its  value;  complaint  by  assignee  in  bank- 
ruptcy to  recover,  1203. 
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premature  starting  of  car,  injuries  from;  passenger  against  street 

railway  company,  1035,  1036. 
premises,  assignee  of  part  of;  assignee  of  devisee  of  reversion  and 

rent  against,  784. 
premises,  overflowing,  by  building  street  so  as  to  dam  up  river; 

complaint  against  municipality,  1012. 
premises,  flowing  water  on  from  roof,  990. 
premises;   possession  of  sought,  in  action  by  owner  to  quiet  title 

(N.  Dak.  and  S.  Dak.)  1177. 
premises,  to  redeem  mortgaged;  mortgagor  against  mortgagee,  1133. 

;  mortgagee  in  possession,  1134. 

premises  (see  Mobtqaged  Pbemises;  Peopebty). 

prerogative  writ  (see  Quo  Wabbanto). 

presentment;  allegation  of  dishonor,  protest  and  notice;  indorser  to 

give  credit,  p.  320  n. 
presentment  of  note,  neglecting  to  make;  complaint  against  bank, 

904. 
presentment  (see  Nonpbesentment). 

pretended  creditor  named  in  assignment,  judgment  debtor,  and  as- 
signee;  complaint  against,  to  set  aside  general  assignment  for 
fraud  extrinsic  to  the  instrument,  1190. 
price  of  stock,  fixtures,  and  good  will,  to  be  paid  in  instalments;  re- 
covery of  by  assignee,  662. 
price  (see  Agbeed  Pbice;  Pubchase  Pbice;  Reasonable  Value). 
principal  and  guarantor,  joinder  of,  p.  394  n. 
principal  and  sureties  on  guaranty  of  contrjict  for  services;  action 

against,  749. 
principal  contractor  and  owner,  subcontractor  against;  foreclosure 

of  mechanic's  lien  (Nebr.)  1160. 
principal  contractor;   employee  of  against,  and  against  owner  for 
foreclosure  of  mechanic's  lien  (Wis.)  1150. 

;  several  employees  (Wis.)  1151. 

principal  contractor;  employee  of  against  owner  and  contractor,  for 

foreclosure  of  mechanic's  lien  (Minn.)  1154. 
principal,  surety  against;  for  breach  of  contract  of  indemnity,  826. 
principal;  surety  on  lease  against,  for  money  paid,  640. 
principal  (see  Obiqinal  Peomisob). 

prior  marriage;  annulment  of  marriage  on  account  of,  1260. 
private  carrier;  against,  for  breach  of  special  contract  of  carriage, 

916. 
private  person;  action  by  state  on  the  relation  of,  567.         '- 
private  person;  complaint  by,  for  usurpation  of  elective  local  office, 
1265, 1266. 

;  office  not  elective,  1267. 

private  person,  injury  to,  from  obstructing  street,  1076. 

private  person;   quo  warranto  for  usurpation  of  appointive  state 

office  by  one  not  a  citizen,  1268. 
private  way,  obstructing,  1074. 

probate  bond;  county  judge  against  heirs  of  surety,  default  accru- 
ing after  settlement  of  estate  of  deceased  surety,  1263. 
probate  court;  presentation  of  claims  against  heirs,  legatees  and 

devisees,  p.  816  n. 
probate  court;  summary  proceedings  for  admeasurement  of  dower, 

p.  684  n. 
probate  of  a  will,  withdrawal  of  opposition  to;  complaint  on  prom- 
ise to  pay  money  In  consideration  of,  706. 
proceedings  on  award  in  statutory  arbitration,  p.  365  n. 
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proceedings  on  petition  to  tie  probate  court  for  admeasurement  of 

dower,  p.  684  n. 
proceedings;  to  restrain,  and  obtain  interpleader  in  equity,  1239. 
proceedings  (see  Administbation  Pkocebdinqs). 
proceeds  of  note  discounted;  action  against  broker  for  proceeds,  654. 
proceeds  of  sale  of  livestock  shipped  in  another's  name;   owner 

against  commission  merchant  for,  1290. 
proceeds  (see  Monet  Received). 
process  of  manufacture,  secret,  breach  of  covenant  not  to  disclose; 

for  damages  and  perpetual  injunction  against  purchaser,  1235. 
procuring  unlawful  abortion;  for  conspiracy,  1292. 
professional  man;  libel  upon,  968. 
profits  and  rents,  allegation  of  receipt  of,  by  cotenants;  complaint 

in  partition,  1167. 
profits  for  assignment  of  patent;  complaint  on  promise  to  pay  share 

of,  712. 
profits,  mesne,  and  waste;  damages  for,  in  ejectment  (Minn.)  1103. 
profits,  mesne;  claim  for,  in  ejectment  (Iowa)   1110,  (Nebr.)  1113. 
profits  of  business,  loss  of;  special  allegation  in  libel,  p.  537  n. 
profits,    secret,    on    real    estate    sold    to    corporation;    corporation 

against  promoters  for  recovery  of,  1226. 

;  to  rescind  sale  and  recover  purchase  price,  1227. 

profits,  secret,  on  real  estate  sold  to  corporation,  recovery  of;  cor- 
poration against  promoters  and  third  persons,  1228. 
profits  (see  Mesne  Peofits). 
promise  in  consideration  of  precedent  debt,  710. 
promise,  new,  to  pay  debt  barred  by  statute  of  limitations,  711. 
promise  of  consideration  for  a  conveyance,  709. 
promise  to  accept  bill  of  exchange,  written;  payee  against  acceptor, 

613. 
promise  to  indemnify  plaintiff  for  defending  an  action  for  money 

claimed  by  defendant  and  a  third  person;  complaint  for  breach 

of,  830. 
promise  to  pay  debts  of  firm;  retiring  partners  against  copartners, 

828. 
promise  to  pay  for  surrender  of  lease,  708. 
promise  to  pay  money  in  consideration  of  the  withdrawal  of  a  pend-» 

ing  action,  705. 

;  withdrawal  of  opposition  to  probate  of  a  will,  706. 

promise  to  pay  share  of  net  profits  for  assignment  of  patent,  712. 
promise  to  repair  obvious  defects  in  machinery;  employee  against 

employer,  for  injuries,  1049. 
promise  to  third  person  to  pay  money  to  plaintiff,  707. 
promise    (see   Agreement;    Beeach  of   Contkact;    Consideeatiow; 

Conteact;  Expeess  Promise;   Oeiqinal  Pbomisob). 
promissory  note;  conversion  of,  872. 
promissory  note  payable  certain  time  after  sight,  585. 
promissory  note  wrongly  dated,  587. 
promoters  and  third  persons;  corporation  against,  to  recover  secret 

profits  on  real  estate  sold  to  corporation,  1228. 
promoters;  corporation  against,  to  recover  secret  profits  on  real  es- 
tate sold  to  corporation,  1226. 

;  to  rescind  §ale  and  recover  purchase  price,  1227. 

promoters;  fiduciary  relation  of,  p.  768  n. 

promoters,  fraud  of;  complaint  by  stockholder  to  recover  individual 

damages,  1230. 
promoters,  fraudulent;    equitable   action   against,  by  stockholders, 

where  officers  of  corporation  refuse  to  sue,  1229. 
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promoters  or  ofBcers  of  corporation;  fraudulent  representations  as 
to  solvency  or  condition,  p.  473  n. 

property,  corporate,  lost  or  squandered,  litigating  claims  to  recover, 
and  bringing  in  directors  and  officers;  supplemental  complaint 
filed  by  leave  of  court  by  intervening  creditor  in  action  brought 
by  stockholder  to  sequestrate  bank  property,  1222. 

property;  deceit  in  exchange  of,  861. 

property,  exchange  of,  possession  taken;  specific  performance,  1141. 

property  fraudulently  conveyed  (see  Cbeditob's  Action). 

property,  fraudulent  disposition  of;  to  set  aside  and  for  specific 
performance  of  agreement  to  execute  chattel  mortgage,  1145. 

property  fraudulently  conveyed  by  intestate;  recovery  by  adminis- 
trator, 1204. 

property  injuries  to,  by  railroad  company;  notice  of  (Wis.)  p.  553  n. 

property  intentionally  omitted  from  tax  roll;  state  against  mem- 
ber of  board  of  review  to  recover  forfeiture,  1285a. 

property,  malicious  injury  to,  877. 

property  of  domestic  business  corporation,  sequestration  of,  and  to 
wind  up  affairs  and  enforce  liability  of  officers  and  stockholders, 
p.  740  n. 

property  of  plaintiff  burned  by  carelessly  kindling  fire  on  defend- 
ant's land,  991. 

property  owner  against  railroad  company,  challenging  right  to  ex- 
ercise franchise  to  build  elevated  road,  granted  by  city  without 
authority  of  law,  1270. 

property,  separate  (see  Sepabaije  Peopeett). 

property,  sequestration  of  and  to  close  up  business  of  Insolvent 
state  bank;  complaint  by  creditor  or  stockholder,  1221. 

property,  to  sequestrate  and  enforce  liabilities  of  stockholders  and 
officers;  amended  complaint  in  creditor's  action  against  insolvent 
bank  and  its  officers,  1223. 

property  transferred  under  fraudulent  agreement,  including  mort- 
gaged property;  assignee  of  judgment  against  judgment  debtor, 
his  mortgagee  of  personal  property,  and  assignee  of  latter,  1194. 

property  (see  Conveyance;  Exempt  Peopeett;  Pubchasee  of 
Peopeety;  Retuen  of  Peopeett;  Right  to  Convet;  Seisin;  Spe- 
cial Peopeett) . 

proprietor  of  bathing  house,  against,  for  loss  of  pocketbook,  924. 

prosecution  for  violation  of  void  city  ordinance;  to  restrain,  1242. 

prostitution,  house  of;  allegation  of  nuisance  by,  1068. 

protected  passageway,  reasonableness  of  ordinance  providing  for, 
in  erection  of  building,  p.  558  n. 

protest,  dishonor  and  notice,  allegation  of;  indorser  to  give  credit, 
p.  320  n. 

provisions, (see  FiBE  Pomct;   Insueance;  Obdinance). 

proximate  cause  (see  Negligence). 

public  building,  subscription  for,  790. 

public  employment  (see  Cakkiee). 

public  moneys,  taxpayer  suing  to  -prevent  illegal  expenditure;  al- 
legation of  representative  capacity,  524. 

public  officer;  action  by  municipality  on  official  bond  of,  723. 

public  officer;  action  by  or  against,  565. 

public  nuisance;  trespass  by  city  officers  while  abating,  1010. 

public  school  teacher;  for  salary  (Wis.)  688,  p.  358  n. 

public  service  (see  Caebiee;  Telegeaph  Compant). 

public  street  (see  Stbeet). 

publication  of  periodical  under  fraudulent  imitation  of  name;  per- 
petual injunction  against,  1232. 
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published  statements,  fraudulent,  inducing  deposit;  bank  depositor 
against  directors,  8666. 

publisher  and  editor  of  newspaper;  against,  for  libel,  967. 

publishers,  royalties  due  from  on  contract;  by  judgment  creditor  to 
reach,  1202. 

purchase  by  married  woman  for  benefit  of  separate  estate;  seller 
against,  for  goods  sold,  660. 

purchase  money,  claim  for  redelivery  of  securities  for;  complaint 
on  breach  of  contract  for  sale  of  real  estate,  892. 

purchase  money,  claiming  Interest  on,  in  specific  performance;  pur- 
chaser against  vendor,  1140. 

purchase  money,  vendor's  lien  for,  on  real  property;  enforcement  of, 
by  vendor  against  purchaser  and  his  grantee  and  judgment  cred- 
itors, 1147. 

purchase  of  land  by  debtors,  but  conveyed  to  third  person  in  fraud 
of  creditors;  complaint  by  creditor  of  deceased  debtor,  to  reach, 
1206. 

purchase  of  lands  by  deceased  and  conveyed  to  another;  complaint 
by  creditor  of  deceased  person  to  reach,  and  subject  them  to  trust 
in  favor  of  creditors  (Wis.)  1297. 

purchase  of  real  estate,  contract  not  performed;  recovery  of  money 
paid,  648. 

;  contract  void  by  statute  of  frauds,  649. 

purchase  of  stock;  fraudulent  representations  as  to  value,  p.  473  n. 

purchase  of  stock  induced  by  false  prospectus;  action  against  offi- 
cers of  corporation,  866c. 

purchase  price;  corporation  against  promoters  to  rescind  sale  and 
recover,  1227. 

purchaser;  action  against,  for  breach  of  agreement  to  purchase  real 
estate,  893. 

purchaser  against  vendor;  breach  of  contract  of  sale  of  real  estate, 
891. 

;  coupled  with  claim  for  redelivery  of  securities  for  purchase 

money,  892. 

purchaser  against  vendor,  specific  performance;  claiming  interest 
on  purchase  money  and  deduction  for  deficiency  and  outstanding 
incumbrance,  1140.  t 

purchaser  and  his  grantee  and  judgment  creditors;  Vendor  against 
for  enforcement  of  vendor's  lien  on  real  property  for  purchase 
money,  1147. 

purchaser  at  auction;  action  against  for  deficiency  on  resale,  on 
breach  of  contract,  894. 

purchaser  at  sheriff's  sale;  action  by  for  waste  committed  before 
conveyance  (Wis.)  1085. 

purchaser  of  horse;  fraudulent  means  used  to  conceal  disease,  864. 

purchaser  of  physician's  good  will;  complaint  by  for  injunction 
against  continuance  of  practice,  1233. 

purchaser  of  property;  action  by  on  assigned  fire  policy,  762. 

purchaser  under  foreclosure  of  senior  mortgage;  junior  mortgagee 
against,  to.  redeem,  not  having  been  party  to  former  action,  1135. 

purchaser;  vendor  against,  for  specific  performance,  1138. 

I ;  time  extended  by  agreement,  1139. 

purchaser  who  assumed  mortgage,  mortgagee  who  guaranteed  pay- 
ment, and  mortgagor;  assignee  against,  in  foreclosure,  1118. 

purchaser  (see  Butee;  Fbaudulent  Butee;  Subsequent  Pub- 
chaseb;  Innocent  Puechasee). 

quality  of  goods",  fraudulent  representations  as  to,  860. 

quality  of  a  machine;  warranty  of,  850. 
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quantity  of  chattels  delivered,  fraud  In,  858. 

quantity  (see  Dbticienct). 

quantum  meruit  (see  Bebach  of  Contract). 

quiet  enjoyment;  breach  of  covenant  for,  802. 

quiet  possession,  breach  of  covenant  of;  complaint  against  landlord,. 

811. 
quiet  title,  action  by  owner;  vacant  or  unoccupied  land   (Minn.) 

1174. 
quiet  title;  allegation  of  adverse  interest,  p.  690  n. 
quiet  title;   by  owner,  to  cancel  deed,  1182;    to  cancel  mortgage^ 

made  under  duress,  1181;  mortgage  which  has  been  paid,  1180. 
quiet  title;  by  owner,  to  set  aside  tax  claims,  1184. 
quiet  title;  complaint  by  mortgagee  (Wis.)  1172. 
quiet  title;   by  tax  title  claimant,  to  bar  original  owners   (Wis.) 

1185. 
quiet  title;  complaint  by  one  in  possession  (Minn.)  1173. 
quiet  title;  complaint  by  owner  (Iowa)  1175,  (N.  Dak.  and  S.  Dak.) 
1176,  (Wis.)  1171. 

;  possession  of  premises  also  sought   (N.  Dak.  and  S.  Dak.) 

1177. 
quiet  title;  in  equity,  to  cancel  mortgage  which  is  cloud  on  title,. 

1179. 
quiet  title,  in  equity;  by  owner  to  set  aside  illegal  tax  or  assess- 
ment, 1183. 
quiet  title;  nature  and  essentials  of  action,  p.  687  n. 
quo  warranto;  allegation  of  application  to  attorney  general  to  com- 
mence action,  and  his  refusal,  1274. 

;  by  attorney  general  or  state's  attorney,  to  vacate  corporate 

charter  for  violation  of  law,  1273. 

;  by  attorney  general  to  forfeit  franchise  and  vacate  charter 

of  street  railway  company,  because  of  failure  to  perform  its  du- 
ties, 1272. 
— — ;  by  private  person  for  usurpation  of  appointive  state  office  by 
one  not  a  citizen,  1268. 

;  by  private  person  for  usurpation  of  elective  local  office,  1265, 
1266. 

. ;  office  not  elective,  1267. 

;  by   property   owner   against    commercial    railroad    company, 

challenging  right  to  exercise  franchise  to  build  elevated  road,, 
granted  by  city  without  authority  of  law,  1270. 
—      ;  by  taxpayer  against  village  illegally  incorporated  and  its  offi- 
cers, challenging  corporate  existence,  and  to  oust  officers,  1271. 
— — ;  by  taxpayer  for  usurpation  of  county  office  by  person  elected 
but  not  eligible,  1269. 

► ;  use  of  writ,  p.  827  n. 

railing  or  guard,  lack  of;  sidewalk  injury  resulting  from,  1005. 
railing  or  guard  on  culvert;  injuries  resulting  from  lack  of,  1004. 
railroad  train,  forcible  ejection  from;  assault  and  battery,  949. 
railroad  against  consignor,  for  freight,  670. 

railroad;   agreement  by,  to  construct  farm  crossing;   specific  per- 
formance, 1146. 
railroad  company;  against,  for  collision  at  crossing,  1031. 

;  against,  for  negligently  killing  cattle,  1041. 

;  same,  road  not  fenced,  1042;  same  (Iowa  and  Nebr.)  1043. 

;  against,  for  negligently  setting  fire,  1044. 

;  brakeman  against,  for  injury  from  defective  brakebeam,  1026. 

;  brakeman  against,  for  injury  from  negligence  of  engineer  in^ 
operating  freight  engine,  1030. 
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;  brakeman  against,  for  injuries  from  negligent  condition  of 

roadbed,  1023. 

;  conductor  of  freight  train  against,  for  injuries  from  cattle 

cbute  dangerously  near  track,  1024< 

' -;  employee  against,  for  injuries  by  collision,  1021. 

;  employee  against,  for  Injury  from  defective  track,  1020. 

' ;  employee  against,   for  injuries  from   explosion  of  defective 

boiler,  1028. 

;  employee  against,  for  injuries  resulting  from  negligent  con- 
struction and  inspection  of  track,  1019. 

■ ;  husband  against,  for  injuries  to  wife  while  a  passenger,  1018. 

;  passenger  against,  for  forcible  ejection  from  train,  1017. 

;  passenger  against,  for  injuries  from  defect  in  station  plat- 
form, 1015. 

• ;  passenger  against,  for  injuries  from  derailing  of  train  by  col- 
lision with  cattle  straying  on  track  through  defective  fence,  1016. 

;  passenger  against,  for  Injuries  resulting  from  negligent  col- 
lision of  trains,  1013. 

;  same,  where  passenger  jumped  from  train  to  avoid  injury, 

1014. 

;  property  owner  against,  challenging  right  to  exercise  fran- 
chise to  build  elevated  road,  granted  by  city  without  authority  of 
law,  1270. 

;  seotlonman  against,  for  injury  from  defective  brake  rod,  1027. 

;  switchman   against,   for    injury   from   defective   blocking   of 

track,  1025. 

■ ;  whose  engine  collided  with  street  car;  passenger  in  street  car 

against  railroad  company,  1034. 

railroad  company  (see  Logging  Road). 

railroad  company;  complaint  against,  for  exacting  illegal  rate  of 
fare  (Wis.)  1285. 

railroad  company  (see  Cabkiee;  Common  Cabeieb;  Faeb). 

real  estate,  agreement  to  lease;  by  lessee  for  specific  performance, 
1144. 

;  contract  for  sale  of  (see  Contbact). 

;  contract  to  purchase,  not  performed,  recovery  of  money  paid, 

648. 

;  same,  contract  void  by  statute  of  frauds,  649. 

— I — ;  fraudulent  conveyance  of;  to  set  aside,  by  judgment  creditor, 
1186. 

;  same,  on  justice  judgment,  1188. 

;  same,  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  grantee  whose  deed  was  unrecorded  against  grantor,  for  con- 
veying same  to  innocent  purchaser,  1299. 

;  receiver  by  heirs;    to   charge;    equitable   action  by  creditor 

against  heirs,  and  to  set  aside  conveyance  as  fraudulent,  there 
having  been  no  administration  of  the  estate  of  the  debtor,  1264. 

;  setting  aside  conveyance   of;    two   creditors   suing  together, 

against  debtor  and  his  fraudulent  grantee,  1196. 

;  setting  aside  deed  of;   attaching  creditor  against  fraudulent 

grantee,  in  aid  of  writ  of  attachment,  1197. 

;  sold   to   corporation,  recovery  of  secret   profits;    corporation 

against  promoters  and  third  persons,  1228. 

— • — ;  sold  to  coporation,  secret  profits  on;  corporation  against  pro- 
moters, for  recovery  of,  1226. 

;  same,  to  rescind  sale  and  recover  purchase  price,  1227. 

;  transferred  in  fraud  of  creditors;  seizure  of,  in  creditor's  ac- 
tion, p.  698  n. 
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;  trustee  of  title  of;  complaint  by,  interpleading  rival  claim- 
ants and  their  creditors,  and  praying  for  determination  of  their 
rights,  1288. 

real  property;  for  agreed  rent  for  use  and  occupation,  694. 

;  for  reasonable  value  of  use  and  occupation,  693. 

— • — ;  for  single  act  of  trespass,  1091. 

;  trespass  to,  cutting  and  converting  timber,  1092;  same  (Wis.) 

1096. 

;  trespass  to;  entering  plaintiff's  house,  defacing  same,  and  in- 
juring personal  property,  1095. 

;  trespass  to;  removing  fence,  1093. 

;  trespass  to;    treble  damages  for  forcible  entry  or  detainer 

(Minn.,  N.  Dale,  and  S.  Dak.J  1098. 

;  trespass  to;  treble  damages  for  wilful  injuries  to  trees,  1097. 

;  various  repeated  acts  of  trespass,  1094. 

;  vendor's  lien  on  for  purchase  money;  vendor  against  pur- 
chaser and  his  grantee  and  judgment  creditors,  for  enforcement 
of,  1147. 

reasonable  time,  payment  for  goods  in,  or  redelivery  of  goods; 
breach  of  contract  for,  844. 

reasonable  value  of  goods  sold;  recovery  of,  by  seller  against  buyer, 
655.   ' 

reasonable  value  of  materials  and  labor;  contractor  against  owner 
and  other  lien  claimants,  for  foreclosure  of  mechanic's  lien  (Wis.) 
1149. 

reasonable  value  of  use  and  occupation  of  real  property;  recovery 
of,  693. 

receipt  of  rents  and  profits  by  cotenants;  allegation  of,  in  partition, 
1167. 

receiptor;  sheriff  against,  for  breach  of  duty,  906. 

receiver;  action  by  to  seize  property  on  behalf  of  creditors,  which 
has  been  fraudulently  conveyed  (Iowa)  p.  699  n. 

receiver,  for,  and  for  setting  aside  transaction  as  fraudulent  (trans- 
fer of  assets  to  third  person  for  note,  and  assignment  of  note  for 
benefit  of  creditors) ;  complaint  against  debtors,  1192. 

receiver  appointed  in  action;  allegation  of  representative  capacity, 
569. 

receiver  in  foreclosure;  allegation  of  inadequacy  of  security,  1119. 

receiver,  maliciously  obtaining  appointment  of,  in  action  for  clos- 
ing up  partnership,  955. 

receiver  of  corporation  In  sequestration;  allegation  of  representa- 
tive capacity,  570. 

receiver  to  collect  and  distribute  assets  of  domestic  business  corpo- 
ration; sequestration  action  by  judgment  creditor,  p.  741  n. 

reconveyance;  complaint  for,  on  setting  aside  deed  obtained  by 
fraud,  1209,  1210. 

record  (see  Uneecoeded). 

redeem ;  action  by  lessee  of  mortgagor,  1137. 

redeem;  by  grantor,  to  have  deed  declared  mortgage  and  to  redeem, 
1136. 

redeem,  parties  entitled  to;  mortgagee  in  possession  against,  seek- 
ing accounting,  in  foreclosure,  1120. 

redeeming  mortgage;  junior  mortgagee  against  purchaser  under 
foreclosure  of  senior  mortgage,  1135. 

redeeming  mortgaged  premises;  mortgagor  against  mortgagee,  1133. 

;  mortgagee  in  possession,  1134. 

redelivery  of  goods,  breach  of  contract  for,  or  to  pay  for  them  In 
reasonable  time,  844. 
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redelivery  of  securities  for  purchase  money,  claim  for;  complaint 
on  breach  of  contract  of  sale  of  real  estate,  892. 

redemption  (see  Redeem). 

re-entry  for  covenant  broken,  complaint  by  lessor  against  lessee,  778. 

reference;  second  cause  of  action  stated  by;  formal  parts  of  com- 
plaint, 490. 

reformation  of  deed  by  correcting  mistaken  description,  1212,  1213. 

refusal,  demand  and;  allegation  of,  in  conversion,  p.  479  n. 

refusal,  demand  and;  pleading,  in  action  of  replevin,  p.  489  n. 

refusal  of  attorney  general  to  commence  quo  warranto  action,  on 
application  to;  allegation  of  in  complaint,  1274. 

refusal   of   corporate   officers   to   sue;    complaint   by   stockholders 
against  fraudulent  promoters,  in  equitable  action,  1229. 

refusal  of  directors  to  sue;  allegation  of  representative  capacity,  in 
action  by  stockholder  for  corporation,  571. 

refusal  of  employee  to  serve;   complaint  by  employer  against,  on 
contract  of  employment,  814. 

refusal  of  executor  to  join  in  action;   allegation  of  representative 
capacity,  547. 

refusal  to  account  and  conversion  by  administrator;  allegation  of  in 
complaint  by  heir  on  administration  bond,  736. 

refusal  to  comply  with  award;  action  on  arbitration  bond,  722. 

refusal  to  deliver  goods;  complaint  against  warehouseman,  930. 

refusal  to  execute  note;  seller  against  buyer,  on  contract  of  sale, 
842. 

refusal  to  perform  contract  of  sale;    allegation  of,   and  excusing 
failure  to  offer  to  receive  and  pay  for  goods,  838. 

refusal  to  receive  goods  sold;  complaint  by  seller  against  buyer,  on 
contract  of  sale,  made  by  broker,  840. 

refusal  to  receive  traveler;  complaint  against  innkeeper,  925. 

refusal  (see  PAtLtJEB). 

refuse  of  starch  factory  polluting,  1077. 

relation  of  private  person;  action  by  state  on  (Wis.)  567. 

release  obtained  by  fraud;  complaint  for  setting  aside,  and  for  per- 
sonal injuries  from  defendant's  negligence,  1291. 

release  of   garnishment  and   payment   of   judgment;    undertaking 
given  for;  complaint  against  surety  company  (Wis.)  1296. 

reliance  (see  Essentials  of  Action  poe  Deceit). 

relief  against  fraud  or  mistake  (see  Action;  Complaint;  Rj^'obma- 
tion;  Rescission;  Setting  Aside). 

remedy  for  nuisance,  in  law  and  equity,  p.  606  n. 

remote  cause  (see  Negligence). 

remote  indorsee  against  immediate  indorser;  complaint,  596. 

remote  indorsee  against  indorsing  payee,  595. 

remote  indorsee  against  maker  and  two  indorsers,  602. 

removal  of  cloud  and  injunction  of  judicial  sale,  in  equity,  1178. 

removing  fence;  trespass  to  real  property,  1093. 

removing  timber,  cutting  and;   trespass  to  real  property-  (Wis.) 
1096. 

rendering  establishment;  allegation  of  nuisance  from,  1065. 

rent;  action  against  sureties  on  guaranty,  748. 

rent,  agreed;  recovery  for  use  and  occupation,  694. 

rents  and  profits;  allegation  of  receipt  of,  by  cotenants;  In  parti- 
tion, 1167. 

rent  and  reversion,  assignee  of  devisee  of,  against  assignee  of  part 
of  premises,  784. 

rent,  assignee  of,  against  lessee,  782. 

repair,  breach  of  covenant  to  keep  in;  action  against  tenant,  809. 
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;  action  on  covenant  by  landlord,  810. 

repair,  promise  to,  obvious  defects  in  maobinery;  employee  against 
employer  for  injuries,  1049. 

repairing;  against  -watcbmaker  for  not  using  due  care  and  skill, 
908;  not  returning  watch,  909. 

repayment  of  advances  and  rescission  of  contract  on  ground  of 
fraud,  1211. 

replevin;  action  on  defendant's  undertaking  to  secure  return  of 
property,  744. 

replevin;  action  on  plaintiff's  undertaking  or  bond,  743. 

replevin  against  sberiS  for  exempt  property  seized  on  execution, 
890. 

replevin  by  one  having  special  property  in  goods,  889. 

replevin  by  owner  for  wrongful  detention,  original  possession  not 
wrongful,  885,  886. 

replevin;  nature  of  action,  p.  487  n. 

replevin;  complaint  by  owner  against  wrongdoer;  wrongfully  tak- 
ing, claiming  special  damages,  882. 

• — ' — ;  goods  taken  from  plaintiff's  lessee  or  bailee,  883. 

;  goods  taken  from  plaintiff's  assignor,  884. 

replevin;  owner  against  wrongdoer  for  goods  wrongfully  taken,  881. 

replevin;  pleading  demand  and  refusal,  p.  489  n. 

replevin;  seller  against  fraudulent  buyer  of  goods,  887. 

;  joining  transferee  as  defendant,  888. 

representations,  false,  as  to  solvency,  made  through  commercial 
agency,  866. 

representations,  false,  inducing  plaintiff  to  insure;  insured  against 
officers  of  insolvent  insurance  company,  866a. 

representations,  fraudulent,  as  to  quality  of  goods,  860. 

representations,  fraudulent,  as  to  value  of  stock  purchased,  p.  473  n. 

representations,  fraudulent,  by  officers  or  promoters  of  corporation 
as  to  solvency  or  condition,  p.  473  n. 

representations,  fraudulent,  of  title  of  chattels,  857. 

representations  (see  False  Representations;  Deoeit). 

representative  (see  Pebsonal  Repkesentative)  . 

representing  (see  Miseepeesenting)  . 

resale  by  auction,  after;  seller  against  buyer,  on  contract  of  sale, 
843. 

resale,  deficiency  on;  action  against  purchaser  of  real  estate,  at  au- 
tion.  894. 

rescission  by  defendant,  allegation  of;  excusing  plaintiff's  nonper- 
formance of  contract  of  sale  of  real  estate,  895. 

rescission  of  contract  and  repayment  of  advances,  on  ground  of 
fraud,  1211. 

rescission  of  sale  of  real  estate  to  corporation  and  recovery  of  pur- 
chase price;  corporation  against  promoters,  1227. 

reservoir,  damages  from  bursting  of,  1075. 

responsibility  of  telegraph  company  for  negligence,  p.  513  n. 

retail  and  wholesale  dealers;  conspiracy  between,  by  which  plaint- 
iff's business  was  ruined,  983. 

retention  of  goods  sold  on  trial;  seller  against  buyer,  666. 

retiring  partner  against  sureties,  on  copartners'  bond  of  indemnity, 
829. 

retiring  partner  against  copartners  on  promise  to  pay  debts  of  firm^ 
828. 

retiring  partner  (see  Paetnee). 

return,  false;  against  sheriff  for,  938. 

return,  neglect  of  sheriff  to;  allegation  of  breach  of  bond,  727. 

110 
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return,  neglect  of  sheriff  to;  allegation  of  judgment,  729. 

return  of  execution;  against  sheriff  for  neglect  to  return,  933. 

return  of  property  in  replevin;  action  on  defendant's  undertaking, 
744. 

return  (see  Pailueb  to  Retubn;  Retention  of  Goods). 

reversion  and  rent,  assignee  of  devisee  of;  against  assignee  of  part 
of  the  premises,  784. 

reversioner;  action  by,  for  undermining  land,  993. 

reversioner,  heir  of,  against  lessee,  783. 

review  (see  Boaed  of  Review). 

right  of  way,  fencing;-  statutes  as  to,-p.  594  n. 

right  pf  way  (see  Raileoad). 

right  to  convey;  breach  of  covenant  of,  803. 

right  to  exercise  franchise   (see  Feanchise). 

rights  of  rival  claimants  and  their  creditors;  complaint  by  trustee 
of  title  of  real  estate,  interpleading  them  and  praying  for  de- 
termination of,  1288. 

riot  or  mob,  damage  done  by;  action  against  city  or  county,  878. 

riparian  owners;  joint  complaint  by,  to  restrain  upper  owner  from 
wrongfully  diverting  water  from  plaintiff's  lands,  1294. 

rival  business  (see  Business). 

river,  damming  up  so  as  to  flow  premises,  by  building  street; 
against  municipality  for,  1012. 

roadbed,  negligent  condition  of;  brakeman  against  railroad  com- 
pany for  injuries  resulting,  1023. 

road  (see  Highway;  Raheoad;  Street). 

roof,  flowing  water  from,  on  plaintiff's  premises,  990. 

rooms  and  lodgings,  for  use  and  occupation  of,  695. 

rotten  planks  and  hole  in  sidewalk;  allegation  of,  1007. 

royalties  due  on  contract;  by  judgment  creditor,  to  reach,  1202, 

rubbish  in  street,  whereby  plaintiff  was  thrown  out  of  carriage,  996. 

ruined  business;  conspiracy  between  wholesale  and  retail  dealers. 
983. 

salary  due  debtor;  action  by  creditor,  1201. 

salary  of  officer  of  corporation;  complaint  for,  689. 

salary;  complaint  by  public  school  teacher  for  (Wis.)  688,  p.  358  n. 

sale,  and  judgment,  setting  aside;  against  judgment  debtor  and  one 
to  whom  he  fraudulently  confessed  judgment,  1195. 

sale,  bill  of,  of  chattels;  foreclosure  of,  1131. 

sale  by  sample;  warranty  on,  851. 

sale;  against  agent  for  breach  of  instructions  as  to,  900. 

sale,  neglect  of,  after  levy;  allegation  of  breach  of  sheriff's  bond, 
726. 

;  allegation  of  judgment,  729. 

sale  of  good  will  of  business,  fraudulent,  859. 

sale  of  land,  preventing  by  maliciously  filing  lis  pendens,  1300. 

sale  of  liquors  to  husband,  an  habitual  drunkard;  wife  against  sa- 
loonkeeper for  damages  resulting  from  (Iowa)  1280,  (Wis.)  1278. 

;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  1279. 

sale  of  livestock  shipped  in  another's  name;  owner  against  com- 
mission merchant  for  proceeds  of,  1290. 

sale  of  real  estate  to  corporation;  corporation  against  promoters  to 
rescind  and  recover  purchase  price,  1227. 

— I — ;  to  recover  secret  profits,  1226. 

sale  of  real  estate  to  corporation,  recovery  of  secret  proflta;  corpo- 
ration against  promoters  and  third  persons,  1228. 

sale  of  real  estate  (see  Contbact  of  Sale  of). 
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sale,  oral  contract  of,  enforcement  of  when  so  far  performed  as  to 

take  it  out  of  statute  of  frauds;  vendee  against  vendor  for  specific 

performance,  1142. 
Bale  (see  Agent;  Execution  Sale;  Goods  Sold;  Resale;  Sheeitf's 

Sale). 
saloonkeeper's,  bond;  complaint  on,  by  married  woman  (S.  Dak.) 

1281. 

;  complaint  on,  by  minors  (Nebr.)  1282. 

saloonkeeper;  wife  against,  for  damages  resulting  from  sale  of  liq- 
uors to  husband,  an  habitual  drunkard  (Iowa)  1280,  (Wis.)  1278. 
;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  1279. 
sample;  warranty  on  sale  by;  complaint  on,  851. 
ecafCold,  defective,  injuries  from;  employee  against  employer,  1048. 
scienter;  allegation  of,  in  action  for  forfeiture  for  violation  of  law, 

p.  844  n. 
school  teacher;  complaint  by  for  salary  (Wis.)  688,  p.  358  n. 
school  district,  fraudulent  judgment  against;  action  by  taxpayer  to 

restrain  collection  of,  1246. 
secret  process  of  manufacture;  breach  of  covenant  not  to  disclose; 

damages,  and  perpetual  injunction,  against  purchaser,  1235. 
secret  profits  of  promoters;  recovery  of,  p.  768  n. 
secret  profits  on  real  estate  sold  to  corporation;  corporation  against 

promoters  for  recovery  of,  1226. 

;  to  rescind  sale  and  recover  purchase  price,  1227. 

secret  profits  on  real  estate  sold  to  corporation;   recovery  of;   cor- 
poration against  promoters  and  third  persons,  1228. 
sectionman;  for  injury  resulting  from  defective  brake  rod,  1027. 
securities,  collateral,  held  by  indorser;  against  maker  and  Indorser, 

seeking  to  reach,  and  enjoining  transfer  of  note,  1238. 
securities  for  purchase  money,  claim  for  delivery,  on  breach  of  con- 
tract of  sale  of  real  estate,  892. 
security  for  costs  in  action  for  breach  of  sheriff's  bond,  p.  378  n. 
security,  inadequacy  of;  allegation  of,  where  receiver  is  desired,  in 

foreclosure  of  mortgage,  1119. 
seducing  (see  Alienating  Affections;  Enticing). 
seduction  of  plaintiff's  daughter  or  servant,  975. 
seisin,  or  right  to  convey ;  breach  of  covenant  of,  803. 
seizing  exempt  property;  against  sheriff  for,  937. 
seizure  of  exempt  property  on  execution;  replevin  against  sheriff, 

890. 
seizure   of  property  fraudulently   conveyed,   in   creditors'   action, 

p.  698  n. 
seller;  action  against,  on  contract  of  sale,  for  nondelivery  of  part  of 

the  goods,  836. 
seller;  action  against  on  contract  of  sale;  for  not  delivering,  834. 

;  oral  contract,  alleging  part  payment,  835. 

;  allegation  of  damage,  p.  452  n. 

seller  against  buyer  for  goods  sold;   alleging  partial  performance 

and  acceptance,  665. 
-;  alleging  written  contract,  664;  avoiding  defense  of  payment, 

658;  avoiding  defense  of  unexpired  credit,  659. 

;  delivery  to  third  person,  657. 

;  married  woman  purchasing  for  benefit  of  separate  estate,  660. 

;  necessaries  furnished  to  wife  or  children,  661. 

— — ;  recovery  of  agreed  price,  656. 
;  sold  on  trial  and  not  returned,  666. 
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seller  against  buyer,  for  refusal  to  receive  goods  on  contract  of  sale,. 
840. 

;  on  contract  made  by  broker,  841. 

seller  against  fraudulent  buyer  of  goods,  in  replevin,  887. 

;  joining  transferee  as  defendant,  888. 

seller  against  buyer,  on  contract  of  sale,  for   refusal   to  execute- 
note,  842. 
^         — ■ — ;  after  resale  by  auction,  843. 

seller  against  buyer,  to  recover  reasonable  value  of  goods  sold,  655. 

seller;  complaint  against,  on  contract  of  sale;  allegation  of  refusal 
to  perform,  and  excusing  failure  to  offer  to  receive  and  pay  for 
goods,  838. 

seller  of  stock;  action  against  for  failure  to  deliver,  on  contract  of 
sale,  839. 

selling  below  seller's  limit;  against  auctioneer  for,  901. 

selling,  carelessly,  to  insolvent;  action  against  agent,  898. 

selling  chattels  on  execution  against  mortgagor;  mortgagee  en- 
titled to  possession  against  sheriff  for,  876. 

selling  for  worthless  paper;  action  against  agent,  899. 

selling  land  on  execution  under  judgment  compromised  and  settled 
but  never  discharged;  injunction  against  sheriff,  1247. 

selling  goods  (see  Goons). 

separate  estate;  action  by  married  woman  relating  to,  561. 

;  other  than  money  contract,  562. 

separate  estate  of  married  woman,  purchase  for  beneiat  of;  seller 
against  married  woman  for  goods  sold,  660. 

separate  estate;  suit  by  or  against  married  woman  relating  to, 
p.  348  n. 

separate  property  of  wife  acquired  by  husband;  complaint  against 
husband  and  wife,  on  wife's  debt,  552. 

;  separate  property  acquired  after  marriage,  553. 

separation,  voluntary;  allegation  of,  in  action  for  divorce,  1252. 

sequestration  action,  by  receiver  of  corporation;  allegation  of  rej)- 
resentative  capacity,  570. 

sequestration  action  by  stockholders  against  bank;    supplemental 
complaint  filed  by  leave  of  court  by  intervening  creditor  to  bring 
in  directors  and  officers,  and  to  litigate  claims  for  recovery  of, 
corporate  property  lost  or  squandered  by  them,  1222. 

sequestration  of  assets,  enforcing  stock  subscriptions,  and  setting 
aside  fraudulent  assignment  for  benefit  of  creditors;  creditor 
against  officers  and  corporation,  1220. 

sequestration  of  property  and  enforcing  liabilities  of  stockholders 
and  officers;  amended  complaint  in  creditor's  action,  against  in 
solvent  bank  and  officers,  1223. 

sequestration  of  property  of  domestic  corporation,  winding  up  af- 
fairs, and  enforcing  liabilities  of  officers  and  stockholders,  p.  740  n, 

sequestration  of  property  and  closing  up  business  of  insolvent  state 
bank;  action  by  creditor  or  stockholder,  1221. 

sequestration  of  assets,  and  to  enforce  payment  of  stock  subscrip- 
tions;  creditor  of  insolvent  corporation  against  corporation  and 
stockholders,  1219. 

servant  against  employer,  for  injuries  from  defective  or  dangerous 
machinery,  1045. 

;  infant  or  other  person  inexperienced  in  use  of  tools,  1046. 

;  obvious  defects  in  machinery,  and  promise  of  defendant  toi 

repair,  1049. 

;  machine  defective  and  place  unsafe,  1047. 

;  for  negligent  exposure  to  infectious  disease,  1052. 
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servant;  complaint  for  assault  on,  947. 

servant  or  daughter,  seduction  of,  975. 

servant;  partial  performance  by  of  entire  contract;  complaint,  690. 

;  plaintiff  wrongfully  discharged,  691. 

servant  (see  Employee;  Fbixow  Sebvant;  Minob  Sebvant;  Wobk- 
man). 

services;  contract  for  not  performed;  recovery  of  money  paid,  647. 

service;  contract  of;  action  on,  p.  359  n. 

service  on  one  defendant,  others  not  served;  statement  of  cause  of 
action;  formal  parts  of  complaint,  491. 

services,  complaint  for;  by  architect,  674;  auctioneer,  677;  adver- 
tising agent,  685;  attorney's  services,  684;  board  and  lodging,  683. 

;  of  minor  child,  682;  officer  of  corporation,  689.  - 

■ ;  partial  performance  of  entire  contract,  690. 

— ' — ;  partial  performance,  plaintiff  wrongfully  discharged,  691. 

;  school  teacher,  688. 

;  services  and  materials  on  building  contract,  692. 

;  special  contract,  686,  687;   stabling  horses,  679;  tuition,  678; 

work  and  material  furnished,  680,  081. 

;  physician's,  675;  undertaker's,  676. 

service;  general  form  of  complaint,  667. 

— ' — ;  upon  open  account,  668;  editing  book,  673;  editing  newspaper, 
672. 

cervices;  fraudulent  representations  of  value  of  stock  in  corpora- 
tion, taken  in  payment  for,  863. 

services  of  broker,  agent,  factor,  etc.  (see  Bbokeb;  Factor;  Agent). 

services  of  carrier  (see  Caebieb). 

services  (see  Beeach  of  Contract;  Contbact). 

setting  aside;  as  fraudulent,  conveyances  of  real  estate  received  by 
heirs,  to  charge  real  estate,  and  to  recover  against  heirs,  there 
having  been  no  administration;  equitable  action  by  creditor,  1264. 

setting  aside  assignment  void  on  its  face,  1191. 

setting  aside  conveyance  made  prior  to  creation  of  indebtedness; 
action  by  judgment  creditor,  1200. 

setting  aside  conveyance  of  real  estate;  two  creditors  suing  to- 
gether, against  debtor  and  his  fraudulent  grantee,  1196. 

setting  aside  deed  fraudulently  represented  to  be  instrument  of  an- 
other character,  1208. 

setting  aside  'deed  obtained  by  fraud,  and  for  reconveyance,  1209, 
1210. 

setting  aside  deed  of  real  estate;  attaching  creditor  against  fraudu- 
lent grantee  in  aid  of  writ  of  attachment,  1197. 

setting  aside  fraudulent  assignment  for  benefit  of  creditors,  se- 
questrate assets  and  enforce  stock  subscriptions;  creditor  against 
corporation  and  officers,  1220. 

setting  aside  fraudulent  conveyance  of  real  estate;  by  judgment 
creditor,  1186. 

;  on  justice  judgment,  1188. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

setting  aside  fraudulent  disposition  of  property,  and  specific  per- 
formance of  agreement  to  execute  chattel  mortgage,  1145. 

setting  aside  fraudulent  transfer  of  personal  property;  judgment 
creditor  against  debtor  and  fraudulent  grantee,  1198. 

setting  aside  general  assignment  for  fraud  extrinsic  to  instrument; 
against  judgment  debtor,  assignee,  and  a  pretended  creditor 
named  in  the  assignment,  1190. 

setting  aside  illegal  tax  or  assessment;  by  owner  in  equity,  1183. 
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setting  aside  judgment  and  sale;  against  judgment  debtor  and  one 
to  whom  he  fraudulently  confessed  judgment,  1195. 

setting  aside  judgment  obtained  by  perjury  or  fraud,  p.  804  n. 

setting  aside  release  obtained  by  fraud,  and  for  personal  Injuries 
from  defendant's  negligence,  1291. 

setting  aside  tax  claims;  by  owner,  1184. 

setting  aside  transfer  of  assets  to  third  person  for  note  and  assign- 
ment of  note  for  benefit  of  creditors,  and  for  a  receiver;  against 
debtors,  1192. 

setting  fire,  negligently;  against  railroad  company,  1044. 

setting  forth  copy  of  promissory  note;  payee  against  maker,  673. 

setting  forth  sources  of  title,  in  partition,  1168. 

settled  judgment,  but  not  discharged;  injunction  against  sheriH 
against  selling  land  on  execution;  1247. 

settlement  of  estates  of  deceased  persons,  p.  816  n. 

settlement  of  estate  of  stockholder;  call  made  after,  for  payment  of 
testator's  subscription  for  stock;  corporation  against  legatees  of 
deceased  stockholder,  1262. 

settlement  of  estate  of  surety  on  probate  bond,  default  accruing 
after;  county  judge  against  heirs  of  deceased  surety,  1263. 

several  employees  (see  Employee). 

several  liability  of  one  defendant,  other  defendants  not  served; 
statement  of  cause  of  action;  formal  parts  of  complaint,  491. 

several  notes;  agreement  to  pay  all  on  default  In- one,  584. 

share  of  net  profits   (see  Profits). 

share  (see  Undivided  Share). 

sheriff;  action' on  bond  to  indemnify,  745. 

sheriff's  bond,  allegation  of  breach  of;  for  neglect  to  levy,  725. 

;  for  neglect  to  sell  after  levy,  726;  to  return,  727;  to  pay  over 

moneys,  728. 

;  allegation  of  judgment,  729. 

sheriff;  against,  for  an  escape,  939. 

sheriff;  against,  for  escape  from  custody  upon  order  of  arrest,  940. 

sheriff;  against,  for  failure  to  arrest  on  execution  against  the  body, 
935. 

sheriff;  against,  for  false  return,  938,  for  neglect  to  levy  934,  for  neg- 
lect to  pay  over  moneys  received,  936. 

sheriff;  against,  for  neglecting  to  return  execution,  933. 

sheriff;  against,  for  seizing  exempt  property,  937. 

sheriff  against  receiptor,  for  breach  of  duty,  906. 

sheriff's  liability  as  bail;  action  on,  941. 

sheriff;  mortgagee  against,  fot  selling  chattels  on  execution  against 
the  mortgagor,  876. 

sheriff;  replevin  against,  for  exempt  property  seized  on  execution, 
890. 

sheriff's  sale;  action  by  purchaser,  for  waste  committed  before  con- 
veyance (Wis.)  1085. 

sheriff;  to  restrain  him  from  selling  land  on  execution  under  judg- 
ment compromised  but  not  discharged,  1247. 

shipowner  against  charterer  for  not  loading,  756,  for  demurrage,  757. 

shipowner,  charterer  against,  for  abandoning  voyage,  758. 

shooting  dog,  880. 

sidewalk  injury;  complaint  against  city  for,  1002,  1003. 

sidewalk  injury;  allegation  of  rotten  planks  and  hole,  1007. 

sidewalk  injury  caused  by  loose  boards,  1006. 

sidewalk  injury  resulting  from  accumulation  of  snow  and  ice,  1008. 

sidewalk  injury  resulting  from  lack  of  guard  or  railing,  1005. 

sidewalk,  slippery  condition  of;  no  recovery,  p.  567  n. 
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slander;  charge  of  perjury,  961;  slander  of  an  attorney,  963;  of  title 
965. 

slander;  slanderous  words  In  foreign  language,  960. 

slander;  words  actionable  in  themselves,  959. 

Blander;  words  spoken  ironically,  964. 

slander;  words  imputing  dishonesty  in  business,  962. 

slander  (see  Defamation). 

slippery  condition  of  sidewalk;  no  recovery,  p.  567  n. 

snow  and  ice,  accumulation  of  on  sidewalk;  injury  resulting  from, 
1008. 

soap  factory;  abatement  of,  1061. 

solvency;    fraudulent   representations   made   through   commercial 
agency,  866. 

solvency  or  condition  of  corporation;  fraudulent  representations  by 
oflScers  or  promoters,  p.  473  n. 

solvency  (see  Insolvenct)  . 

son  of  deceased  person;  action  by  for  malicious  mutilation  of  corpse, 
12S6. 

soundness  of  a  horse;  action  on  warranty  of,  846. 

sparks  from  engine  setting  fire;  against  railroad  company,  p.  596  n. 

special  allegation  of  loss  of  profits  or  business,  in  action  for  libel,  p. 
537  n. 

special  contract  of  carriage,  breach  of;  against  common  or  private 
carrier,  916. 

special  contract  of  service,  completely  fulfilled,  686. 

;  fulfilled  by  assignee,  687. 

special  damage,  allegation  of;  breach  of  promise  to  marry,  832. 

special  damage,  allegation  of;  libel  concerning  business,  969. 

special  damage,  claim  for;  assault  and  battery,  943. 

special  damages,  claim  for;  action  against  common  carrier  for  fail- 
ure to  deliver  at  agreed  time,  918. 

special  damages  claimed  in  replevin,  goods  wrongfully  taken,  882. 

special  damages;  false  imprisonment,  957. 

special  damages;, malicious  prosecution,  p.  526  n. 

special  damages  to  land,  allegation  of,  in  action  against  erector  of 
dam  which  is  a  nuisance,  1073. 

special  damages  (see  Damages). 

special  or  consequential  damages,  allegation  of;  action  on  contract 
of  sale,  837. 

special  property  in  goods;  replevin  by  one  having,  889. 

specific  performance,  agreement  to  lease  real  estate;  action  by 
lessee,  1144. 

• ;  by  creditor,  on  agreement  to  give  chattel  mortgage,  1143. 

;  of  agreement  by  railroad  to  construct  farm  crossing,  1146. 

;  of  agreement  to  execute  chattel  mortgage  and  to  set  aside 

fraudulent  disposition  of  property,  1145. 

;  purchaser    against    vendor,    claiming    interest    on    purchase 

money,   and   deductiop  for   deficiency   and   outstanding   incum- 
brance, 1140. 
— — ;  upon  an  exchange  of  property,  possession  taken,  1141. 
;  vendee  against  vendor  to  enforce  oral  contract  of  sale,  con- 
tract so  far  performed  as  to  take  it  out  of  statute  of  frauds,  1142. 

. ;  vendor  against  purchaser,  1138. 

;  same,  time  extended  by  agreement,  1139. 

. ;  when  may  be  had,  p.  655  n. 

squandered  or  lost  corporate  property,  litigating  claims  to  recover, 
and  bringing  in  directors  and  oflScers;  supplemental  complaint 
filed  by  leave  of  court  by  intervening  creditor  in  action  brought 
by*stockholder  to  sequestrate  bank  property,  1222. 
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stabling  of  horses;  complaint  for  services,  679. 

starch  factory,  refuse  polluting  waters  of  a  stream;   complaint  in 

equity  to  enjoin  nuisance,  1077. 
starting  car  prematurely.  Injuries  from;   passenger  against  street" 

railroad  company,  1035,  1036. 
state,  action  by,  on  information  of  attorney  general  (Wis.)  566. 
-^ — ;  by  attorney  general,  on  relation  of  private  person  (Wis.)  567. 
state  against  member  of  board  of  review,  to  recover  forfeiture  for  » 

intentional  omission  of  property  from  tax  roll,  12S5a.  ' 

state  bank,  insolvent;  by  creditor  or  stockholder  to  close  up  business 

and  sequestrate  property,  1221. 
state  bank,  promissory  note  of,  606. 
state,  in  name  of,  upon  saloonkeeper's  bond,  after  recovery  by  wife, 

sale  of  liquor  to  husband,  an  habitual  drunkard  (Wis.)  1279. 
state  insolvency  law;  by  assignee  under;  allegation  of  representative 

capacity,  534. 
state  office,  appointive,  usurpation  of  by  one  not  a  citizen;  quo  war- 
ranto by  private  person,  1268. 
state's  attorney  or  attorney  general;  action  by,  to  vacate  corporate 

charter  for  violation  of  law,  1273., 
state's  attorney  (see  Attoenet  Genbbai,). 
statements,  fraudulent  published,  inducing  deposit;  bank  depositor 

against  directors,  8666. 
statement  of  cause  of  action  (see  Cause  op  Action). 
statement  of  reason  for  making  party  defendant  instead  of  plaintiff; 

formal  parts  of  complaint,  493. 
statements  (see  Representations). 
station  platform,  defect  in;  passenger  against  railroad  company  for 

injuries  sustained,  1015. 
statutes  as  to  fencing  railroad,  p.  594  n. 
statute  (see  Foreign  Statute). 

statute  of  frauds;  delivery  and  acceptance  of  part  of  goods  on  con- 
tract of  sale,  p.  453  n. 
statute  of  frauds;  oral  contract  so  far  performed  as  to  take  it  out 

of;  vendee  against  vendor  for  specific  performance,  1142. 
statute  of  frauds;   sufficiency  of  part  payment  on  oral  contract  of 

sale,  p.  452  n. 
statute  of  frauds;  void  contract  to  purchase  real  estate;  recovery  of 

money  paid,  649. 
statute  of  limitations;   application  of  in  actions  against  common 

carriers,  p.  503  n. 
statute  of  limitations;   notice  of  injuries  to  persons  or  property 

(Wis.)  p.  553  n: 
statute  of  limitations;  promise  to  pay  debt  barred  by,  711. 
statutory  action;   allegation  of  foreign  statute  imposing  liability 

sued  on,  1277. 
statutory  action  (see  Action). 
statutory  arbitration,  proceedings,  p.  365  n. 
statutory  forfeiture;  complaint  for,  1275. 
statutory  liability  (see  Liability). 
steamboat  company;    stevedore  against,  for  Injuries  from  falling 

through  open  hatchway,  1029. 
stock;  against  railroad  company  for  killing,  1041. 

;  road  not  fenced,  1042,  (Iowa  and  Nebr.)  1043. 

stock;  against  seller  of,  for  failure  to  deliver,  on  contract  of  sale, 

839. 
stock,  fixture,  and  good  will;   recovery  of  price  by  assignee,  to  be 

paid  in  instalments,  662. 
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stock,  fraudulent  representations  as  to  value  of,  inducing  purchase, 
p.  473  n. 

stock  In  corporation  agreed  to  be  taken  in  payment  for  services; 
fraudulent  representations  of  value  of,  863. 

stock,  purchase  of,  induced  by  false  prospectus;  complaint  against 
officers  of  corporation,  866e. 

stock  subscription,  call  made  after  settlement  of  estate  of  deceased 
stockholder;  complaint  by  corporation  against  legatees  of  de- 
ceased stockholder,  1262. 

stock  subscription,  enforcing,  sequestrating  assets,  and  setting  aside 
fraudulent  assignment  for  benefit  of  creditors;  creditor  against 
corporation  and  officers,  1220. 

stock  subscription,  enforcement  of  and  sequestration  of  assets;  cred- 
itor of  insolvent  corporation  against  corporation  and  stockhold- 
ers, 1219. 

stock  subscription  made  before  incorporation;  792. 

;  after  incorporation,  793. 

stock  subscriptions  unpaid,  and  corporate  assets  fraudulently  con- 
veyed by  officers  to  themselves;  judgment  creditor  against  insolv- 
ent corporation  and  officers,  to  reach,  1207. 

stock  (see  Cattle). 

stockholder;  action  by,  to  recover  his  individual  damages  resulting 
from  the  fraud  of  promoters,  1230. 

stockholder  for  corporation,  directors  refusing  to  sue;  allegation  of 
representative  capacity,  571. 

stockholder,  legatees  of  deceased;  corporation  against,  upon  call 
made  after  settlement  of  estate  of  stockholder  for  payment  of 
testator's  subscription  for  stock,  1262. 

stockholder  of  unincorporated  stock  association,  on  behalf  of  others; 
allegation  of  representative  capacity,  525. 

stockholder  or  creditor;  complaint  by,  to  close  up  business  and  se- 
questrate property  of  insolvent  state  bank,  1221. 

stockholders;  action  by,  to  sequestrate  bank  property;  supplemental 

complaint  filed  by  leave  of  court  by  intervening  creditor  to  bring  in 
directors  and  officers,  and  to  litigate  claims  to  recover  corporate 
property  lost  or  squandered  by  them,  1222. 

stockholders  against  fraudulent  promoters;  equitable  action,  where 
officers  of  corporation  refuse  to  sue,  1229. 

stockholders  and  corporation;  creditor  of  insolvent  corporation 
against,  to  sequestrate  assets  and  enforce  payment  of  stock  sub- 
scription, 1219. 

stockholders  and  insolvent  bank;  creditor  against,  to  enforce  addi- 

.  tional  liability  of  stockholders  under  banking  law,  1225. 

stockholders  and  officers  of  domestic  business  corporation,  enforc- 
ing liabilities  of;  complaint  for  sequestration  of  property,  and 
winding  up  affairs,  p.  740  n. 

stockholders  and  officers;  complaint  to  enforce  liabilities  of,  and 
sequestrate  property;  amended  complaint  in  creditors'  action 
against  insolvent  bank  and  officers,  1223. 

stockholders,  liability  of,  for  wages  due;  complaint  by  creditor  of 
insolvent  business  corporation,  to  enforce,  1224. 

stone  foundation  wall  on  plaintiff's  land;  complaint  in  equity  for 
continuing  trespass  caused  by  building  and  maintaining,.  1295. 

straying  cattle  (see  Cattle). 

stream,  polluting  wdters  of,  by  refuse  of  starch  factory;  complaint 

in  equity  to  enjoin  nuisance,  1077. 
.street,  building,  so  as  to  dam  river  and  flow  premises;   complaint 
against  municipality,  1012. 
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street,  contractor  leaving  in  insecure  condition,  whereby  plaintiff's 
horse  was  injured,  995. 

street,  dangerous  and  attractive  nuisance  in,  Injuring  child,  1053. 

street,  erection  of  building  in;  complaint  in  equity  by  city,  to  enjoin, 
1078. 

street,  fall  of  materials  In,  during  erection  of  building;  complaint 
against  owner  and  contractor  for  injuries  suffered,  999. 

street,  leaving  dangerous  structure  In;  complaint  against  city,  1011. 

street,  negligently  leaving  horse  unhitched  in,  1055. 

street,  obstructing,  causing  injury  to  private  person,  1076. 

street,  rubbish  In,  whereby  plaintiff  was  thrown  out  of  carriage,  996. 

street  (see  Highway). 

street  car,  collision  with;  action  by  administrator  for  death  of  per- 
son killed,  1038. 

street  car,  forcible  ejection  from;  action  for  assault  and  battery,. 
948. 

street  car,  infant  run  over  by;  Infant  against  street  railway  com- 
pany for  injuries,  1040. 

street  car,  interurban,  gross  negligence  of  motorman  resulting  in 
death  of  person;  administrator  against  street  car  company,  1039. 

street  car;  passenger  in  against  railroad  company  whose  engine- 
collided  with  street  car,  1034. 

street  railway  company;  action  against,  by  administrator,  for  death 
of  person  killed  In  collision  with  street  car,  1038. 

street  railway  company;  administrator  against,  for  person  killed  by 
gross  negligence  of  motorman  of  interurban  street  car,  1039. 

street  railway  company;  action  by  attorney  general  to  forfeit  fran- 
chises and  vacate  charter,  because  of  failure  to  perform  its  duties,^ 
1272. 

street  railway  company;  Infant  against,  for  injuries  from  being  run 
over  by  street  car,  1040. 

street  railway  company;  passenger  against,  for  injuries  from  defect- 
ive insulation,  1037. 

street  railway  company;  passenger  against,  for  premature  starting 
of  the  car,  1035,  1036. 

street  railway  (see  Steeet  CaeJ. 

structure,  dangerous,  left  in  street;  complaint  against  city  for  In- 
juries, 1011.  " 

subcontractor's  mechanic's  lien;  action 'on  bond  for  discharge  of 
(Iowa)  747. 

subpoena,  disobeying;  complaint  against  witness  for  damages,  1283> 

subscription  agent;  action  on  bond  for  faithful  accounting,  721. 

subscription  for  stock,  call  made  after  settlement  of  stockholder's 
estate;  corporation  against  legatees  of  stockholder,  1262. 

subscription  to  bonus  fund  to  secure  building  of  mill  (Wis.)  791. 

subscription  to  build  church  or  other  public  building,  790. 

subscription  to  stock,  enforcing,  sequestrating  assets,  and  setting 
aside  fraudulent  assignment  for  benefit  of  creditors;  complaint 
by  creditor  against  corporation  and  officers,  1220. 

subscription  to  stock  made  before  incorporation,  792. 

;  after  incorporation,  793. 

subscription  to  stock,  to  enforce  payment  of,  and  sequestrate  assets 
of  corporation;  creditor  of  insolvent  corporation  against  corpora- 
tion and  stockholders,  1219. 

subscriptions,  unpaid  stock,  and  corporate  assets  fraudulently  con- 
veyed by  officers  to  themselves;  judgment  creditor  against  insolv- 
ent corporation  and  officers,  to  reach,  1207. 

subscriptions,  voluntary;  note  for,  payable  on  conditions,  586. 
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subsequent  incumbrancers  (see  Mobtqage;  Chattel  Mortgage). 

subsequent  indorsee  against  maker  of  promissory  note,.  590. 

subsequent  lienholders  or  incumbrancers  joined  in  foreclosure  of 
mechanic's  lien;  contractor  against  owner  (Nebr.)  1159. 

subsequent  purchaser  who  assumed  mortgage,  mortgagee  who  guar- 
anteed payment,  and  mortgagor;  assignee  against,  in  foreclosure, 
1118. 

subsequent  purchaser  (see  Ptjbchasee). 

substituted  assignee,  for  benefit  of  creditors;  allegation  of  repre- 
sentative capacity,  532. 

subtenant  against  immediate  lessor;  breach  of  contract  of  indem- 
nity, 827. 

sufficiency  of  part  payment  on  oral  contract  of  sale,  under  statute 
of  frauds,  p.  452  n. 

suing  out  warrant  of  attachment  (see  Wabeant  of  Attachm|:nt)  . 

suing  together;  two  creditois  against  debtor  and  fraudulent  grantee, 
to  set  aside  conveyance  of  real  estate,  1196. 

suit,  possession  regained  before;  in  action  for  unlawful  taking  and 
carrying  away,  875. 

suit  (see  Mttltiplicitt  of  Suits). 

summary  proceedings  on  petition  to  probate  court  for  admeasure- 
ment of  dower,  p.  684  n. 

superintendent  of  hospital;  against,  for  improper  treatment  of  a 
patient,  1056. 

supplemental  complaint  bringing  in  directors  and  officers,  and  liti- 
gating claims  to  recover  corporate  property  lost  or  squandered  by 
them;  filed  by  leave  of  court  by  Intervening  creditor  In  action 
brought  by  stockholder  to  sequestrate  bank  property,  1222. 

supplemental  complaint,  formal  parts,  495. 

supplemental  pleadings  allowed  in  sequestration  action,  p.  741  n. 

support,  depriving  wife  of,  and  alienating  affections  of  husband, 
conspiracy  for;  guardian  of  insane  wife  against  mother-in-law 
and  others,  husband  being  joined  as  defendant,  1287. 

support,  failure  to;  allegation  by  wife,  in  divorce  action,  1253. 

support,  loss  of;  recovery  for,  in  action  by  minor  on  saloonkeeper's 
bond.  p.  849  n. 

surgeon,  against,  for  malpractice,  825. 

sureties  and  principal  on  guaranty  of  contract  for  service;   com- 
plaint against,  749. 
sureties  for  rent,  on  guaranty;  action  against,  748. 

sureties  on  co-partners'  bond  of  Indemnity;  retiring  partner  against, 
829. 

surety  against  principal;  breach  of  contract  of  Indemnity,  826. 

surety  for  goods  sold  another;  money  paid,  642. 

surety  on  appeal  bond  or  undertaking;  for  money  paid,  641. 

surety  on  lease  against  principal,  for  money  paid,  640. 

surety  on  probate  bond;  county  judge  against  heirs;  default  accru- 
ing after  settlement  of  estate  of  deceased  surety,  1263. 

surety  (see  Gtjaeantt). 

surety  company;  against,  on  an  undertaking  given  to  release  gar- 
nishment, and  pay  judgment  (Wis.)  1296. 

surrender  of  lease;  promise  to  pay  money  for,  70S. 

surviving  obligee  in  joint  bond;  action  by,  715. 

surviving  partner,  action  by;  allegation  of  representative  capacity, 
564. 

surviving  partner;  administrator  of  deceased  partner  against,  for 
dissolution  of  partnership,  1217. 

surviving  partner;  on  note  payable  to  firm,  579. 
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surviving  partner;  payee  against,  on  promissory  note,  580. 
switcliman  against  railroad  company,  for  injury  by  defective  block- 
ing of  track,  1025. 
taking  (see  XJNLAwrtrL  Taking;  Wbongfully  Taking). 
tangible  personal  property  subject  to  levy  and  execution  sale,  trans- 
ferred by  debtor  in  fraud  of  creditors;  seizure  of  by  attachment  or 
levy,  in  creditor's  action,  p.  698  n. 
tax  certificate  (see  Cektificatb). 
tax^claims;  by  owner,  to  set  aside,  1184. 

tax  assessment,  setting  aside  as  illegal;  by  owner.  In  equity,  1183. 
tax  paid,  recovery  by  landlord  against  tenant,  639. 
tax  sale  (see  Ceetificatb  of  Tax  Sale). 

tax  roll,  intentional  omission  of  property  from;  state  against  mem- 
ber of  board  of  review  to  recover  forfeiture,  1285a. 
tax  title  claimant,  to  bar  original  owners;  to  quiet  title,  1185. 
taxes,  agreement  to  pay,  and  junior  incumbrancers;  foreclosure  of 

mortgage  (Nebr.)  1125. 
taxpayer;  action  by,  to  restrain  county  officers  from  paying  an  Il- 
legal claim,  1245. 
taxpayer  against  village  illegally  incorporated  and  its  officers,  chal- 
lenging corporate  existence,  and  to  oust  officers;  complaint  by  tax- 
payer, 1271. 
taxpayer;   complaint  by,  for  usurpation  of  county  office  by  person 

elected  but  not  eligible,  1269. 
taxpayer;   injunction  by  to  restrain  collection  of  fraudulent  judg- 
ment against  school  district,  1246. 
taxpayer  suing  to  prevent  illegal  expenditure  of  public  money;  alle- 
gation of  representative  capacity,  524.  i 
teacher  of  public  school;  complaint  for  salary  (Wis.)  688,  p.  358  n. 
telegraph  company;  against,  for  failure  to  deliver  a  message  accord- 
ing to  contract,  932. 
telegraph  company;  responsibility  for  negligence,  p.  513  n. 
telephone  pole,  unauthorized;  to  restrain  erection  and  maintenance 

of,  in  front  of  store,  1243. 
tenant;  action  against,  for  breach  of  covenant  to  keep  in  repair,  809. 

;  covenant  by  landlord,  810-. 

tenant  against  landlord  and  other  tenant  for  negligently  overload-  ' 

ing  upper  floors  of  building,  causing  collapse,  1289. 
tenant  against  landlord  for  falsely  representing  a  wall  in  apartment 

house  to  be  fireproof,  862. 
tenant  against  landlord  for  leasing  infected  dwelling,  1057. 
tenant  in  common  against  cotenant,  in  ejectment  (Nebr.)  1114. 
tenant  in  common  or  joint  tenant  against  cotenant  for  waste  (Wis.) 

1083. 
tenant;  landlord  against  for  tax  paid,  to  recover,  639. 
tenant  (see  Joint  Tenant;  Lease;  Lite  Tenant). 
tender,  before  action  to  redeem  mortgaged  premises,  p.  650  n. 
tendering  payment  on  contract  of  sale  of  real  estate;  allegation  on 

false  representations  by  defendant,  excusing  plaintiff  from,  896. 
terms  of  ordinance  (see  Ordinance). 

testator's  subscription  for  stock;"  corporation  against  legatees  of  de- 
ceased stockholder,  upon  call  made  after  settlement  of  estate  of 
stockholder,  1262. 
threatened  nuisance  by  deposit  of  garbage  on  neighboring  lands; 

complaint  in  equity  to  enjoin,  1079. 
threatened  nuisance  (see  Nuisance). 

threats  of  damage  by  mob  or  riot;   notice  to  mayor  or  sheriff,  p. 
485  n. 
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through  contract  (see  Common  Carbieb). 

ticket,  purchase  of;  allegation  of,  in  action  for  ejection  from  train,_ 
P.  574  n. 

timber,  cutting  and  converting;  trespass,  1092. 

timber,  cutting  and  removing;  trespass  to  real  property  (Wis.)  1096. 

title  bond;  foreclosure  of  (Iowa)  1128. 

title  by  descent;  allegation  of,  in  ejectment  (Minn,  and  Wis.)  1106. 

title  by  devise;  allegation  of,  in  ejectment  (Minn,  and  Wis.)  1105. 

title,  cloud  on;  in  equity,  to  cancel  mortgage,  1179. 

title  from  common  source;  claim  by  both  parties,  in  ejectment 
(Minn,  and  Wis.)  1104. 

title;  implied  warranty  of,  p.  460  n. 

title  of  chattels;  fraudulent  representation  of,  857;  warranty  of, 
849. 

title  of  real  estate,  trustee  of;  complaint  by,  interpleading  rival 
claimants  and  their  creditors,  and  praying  determination  of  their- 
rights,  1288. 

title,  slander  of,  965. 

title,  sources  of;  setting  forth,  in  partition,  1168. 

title  (see  Examination  of  Title;  Failuee  of  Title;  Quiet  Title; 
Tax  Title)  . 

tools,  use  of,  person  inexperienced  in;  against  employer  for  injuries: 
received,  1046. 

-T — ;  machine  defective  and  place  unsafe,  1047. 

tort,  suing  in,  against  common  carrier,  p.  503  n. 

tort  (see  Deceit). 

town  officers;  to  restrain  from  opening  highway  defectively  laid  out,, 
1241. 

track  (see  Rablkoad  Company). 

tract  of  land,  fraudulent  misrepresenting  the  area  of,  856. 

trade,  offensive;  abatement  of  nuisance  from,  and  recovery  of  dam- 
ages, 1058,  1059. 

;  with  prayer  for  injunction,  1060. 

trade,  to  restrain  unfair  competition  in,  by  imitation  of  label  or  in- 
fringement of  trademark,  and  for  damages,  1231. 

trademark  and  label;  to  enjoin  use  of  and  for  damages,  1298. 

transfer  of  assets  to  third  person  by  debtors  for  note,  and  assign- 
ment of  note  for  benefit  of  creditors;  against  debtors,  seeking  to- 
set  aside  transaction  as  fraudulent,  and  for  a  receiver,  1192. 

transfer  of  note,  injunction  against,  and  seeking  to  reach  collateral 
securities  held  by  indorser;  against  maker  and  indorser,  1238. 

transfer  of  personal  property  by  debtor  in  fraud  of  creditors;  seiz- 
ure of  by  levy  or  attachment  in  creditor's  action,  p.  698  n. 

transfer  of  personal  property,  fraudulent,  setting  aside;  judgment 
creditor  against  debtor  and  fraudulent  grantee,  1198. 

transfer  of  property,  fraudulent;  joinder  of  third  persons  in  seques- 
tration action,  p.  742  n. 

transfers,  void  (see  Cbeditok's  Action). 

transfer  (see  Conveyance;  Pbopebty  Conveyed  ob  Transfeeebd) . 

transferred  land;  against  erector  of  dam -which  is  a  nuisance,  1072.. 

transporting  (see  Cakbiee). 

transferree  joined  as  defendant  in  replevin;  seller  against  fraudu- 
lent buyer,  888. 

traveler,  refusal  to  receive;  against  innkeeper,  925. 

treasurer  (see  Municipal  Tkeasubeb). 

treatment,  improper;  against  hospital  superintendent  for  impropei^ 
treatment  of  a  patient,  1056. 

treatment,  cruel  and  inhuman;  limited  divorce  on  ground  of,  1249.. 
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treble  damages  for  forcible  entry  or  detainer;  trespass  to  real  prop- 
erty (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 

treble  damages,  for  injuries  by  vicious  dog  (Wis.)  987. 

treble  damages  for  waste  (Minn.)  1087,  (N.  Dak.  and  S.  Dak.) 
1088,  (Iowa)  1089,  (Nebr.)  1090. 

treble  damages  for  wilful  injuries  to  trees;  trespass  to  real  property, 
1097. 

treble  damages,  recovery  of;  notice  by  owner  of  vicious  dog,  p.  550  n. 

trespass  by  city  officers  while  abating  public  nuisance;  action  for, 
1010. 

trespass,  continuing,  by  building  and  maintaining  stone  foundation 
wall  on  plaintiff's  lot;  complaint  in  equity,  1295. 

trespass,  repeated,  resulting  in  multiplicity  of  suits;  to  restrain, 
1240. 

trespass  to  real  property;  cutting  and  converting  timber,  1092. 

trespass  to  real  property;  cutting  and  removing  timber  (Wis.)  1096. 

trespass  to  real  property;  entering  plaintiff's  house,  defacing  same, 
and  injuring  personal  property,  1095. 

trespass  to  real  property;  removing  fence,  1093. 

trespass  to  real  property,  single  act,  1091. 

trespass  to  real  property;  treble  damages  for  forcible  entry  or  de- 
tainer (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 

trespass  to  real  property;  treble  damages  for  wilful  injuries  to 
_  trees,  1097. 

trespass,  various  repeated  acts,  to  real  property,  1094. 

trespass  (see  Unlawftillt  Taking). 

trial  and  acquittal  on  criminal  charge;  action  for  malicious  prose- 
cution, 951. 

trial  of  goods  sold,  and  retention  of  them;  seller  against  buyer,  666. 

tribunal  (see  Inferiob  Tribunal). 

trunk  or  contents,  loss  of;  action  against  Innkeeper,  923. 

trust;  action  by  assignee  in  trust  for  wife  on  life  policy,  767. 

trust  In  favor  of  creditors;  complaint  by  creditor  to  reach  lands 
purchased  by  deceased  and  conveyed  to  another,  and  subject 
them  to,  1297. 

trust  fund  or  Income;  against  debtor  and  his  trustee  to  reach,  1193. 

trustee  in  bankruptcy;  action  by,  to  recover  unlawful  preference,  p. 
720  n. 

trustee  of  title  of  real  estate;  complaint  by,  interpleading  rival 
claimants  and  their  creditors,  and  praying  for  determination  of 
their  rights,  1288. 

tuition  services;  complaint  for,  678. 

umpire  In  arbitration;  action  on  award  of,  703. 

undermining  plaintiff's  buildings,  994. 

undermining  plaintiff's  land,  992;  by  reversioner,  993. 

undermining  (see  Party  Wall). 

undertaker;  complaint  for  services  of,  676. 

undertaking,  defendant's,  in  replevin,  to  secure  return  of  property, 
744. 

undertaking  for  costs;  complaint  on,  738. 

undertaking  for  prosecution  of  action;  complaint,  737. 

undertaking  given  to  release  garnishment  and  pay  judgment;  com- 
plaint against  surety  company  (Wis.)  1296. 

undertaking  In  attachment;  complaint  on  (Wis.)  741. 

undertaking, on  appeal;  complaint  on  739. 

undertaking  or  bond  in  attachment;  complaint  on,  740. 

undertaking  or  bond,  injunction;  action  on,  746. 

undertaking  or  bond,  plaintiff's,  in  replevin;  action  on,  743. 
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undertaking,  surety  on;  action  for  money  paid,  641. 

undertaking  to  discharge  attachment;  complaint  on,  742. 

undertaking  (see  Official  Bond). 

undivided  share,  allegation  of  judgment  lien  on;  in  partition,  1165. 

undivided  share;  allegation  of  mortgage  lien  on,  in  partition,  1166. 

unexpired  credit,  defense  of;  seller  against  buyer  for  goods  sold, 
659. 

unfair  competition  in  trade,  by  Imitation  of  label  or  infringement 
of  trademark,  and  for  damages,  1231. 

unincorporated  association,  officer  of;  allegation  of  representative 
capacity  (N.  Y.)  538. 

unincorporated  stock  association,  stockholder  suing  on  behalf  of 
others;  allegation  of  representative  capacity,  525. 

unindorsed  negotiable  promissory  note;  assignee  against  maker,  605. 

united  in  interest  (see  Inteeest). 

United  States  court;  action  in;  allegation  of  diverse  citizenship,  555, 
556. 

;  at  law,  alien  against  citizen,  557. 

tJnited  States  court;  action  in  on  ground  of  different  citizenship;  al- 
legation of  assignment,  530. 

unknown  owners;  allegation  of,  in  partition,  1163. 

unlawful  preferences,  recovery  of,  or  value;  by  assignee  in  bank- 
ruptcy, 1203. 

unlawfully  taking  and  carrying  away  plaintiff's  goods,  874. 

— ■ — ;  plaintiff  having  regained  possession  before  suit,  875. 

unloading,  negligent,  allegation  of;  action  against  carrier,  921. 

unoccupied  or  vacant  land;  action  by  owner  to  quiet  title  (Minn.) 
1174. 

unpaid  stock  subscription  and  corporate  assets  fraudulently  con- 
veyed by  officers  to  themselves;  judgment  creditor  against  insolv- 
ent corporation  and  officers,  to  reach,  1207. 

unrecorded  deed;  grantee  against  grantor  for  conveying  real  estate 
to  innocent  purchaser,  1299. 

unsafe  place  and  defective  machinery;  infant  or  Inexperienced  per- 
son against  employer,  1047. 

upper  floors  (see  Floobs). 

upper  owner,  restraining,  from  wrongfully  diverting  water  from 
plaintiff's  lands;  joint  complaint  by  riparian  owners,  1294. 

use  and  occupation  of  real  property,  for  agreed  rent,  694. 

;  rooms  and  lodgings,  695. 

use  and  occupation  of  real  property;  for  reasonable  value  of  use  693. 

use  and  occupation  (see  Hike). 

use  of  tools  (see  Tools). 

use  (see  III  Use;  Particular  Use). 

usurious  interest  paid  on  loan  of  money;  action  for  recovery  of 
treble  amount  (Wis.)  1293. 

usurpation  of  appointive  state  office  by  one  not  a  citizen;  quo  war- 
ranto by  private  person,  1268. 

usurpation  of  county  office  by  person  elected  but  not  eligible;  com- 
plaint by  taxpayer,  1269. 

usurpation  of  elective  local  office;  complaint  by  private  person,  1265, 
1266. 

;  office  not  elective,  1267. 

usurping  an  office  or  franchise;  quo  warranto,  p.  827  n. 

vacant  or  unoccupied  land;  action  by  owner  to  quiet  title,  1174. 

vacating  corporate  charter  (see  Quo  Waeeanto;  Corporate  Chas- 
ter). 

validity  of  promissory  note  doubtful,  as  against  maker,  600. 
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validity  of  marriage,  to  affirm,  1261. 

value  of  materials  and  labor,  reasonable;  contractor  against  owner 
and  other  lien  claimants,  for  foreclosure  of  mecbanic's  lien  (Wis.) 
1149. 

value  of  stock,  fraudulent  representations  as  to,  inducing  purchase, 
p.  473  n. 

value  of  stock  in  corporation  agreed  to  be  taken  in  payment  for 
'  services;  fraudulent  misrepresentation  of,  863. 

value  (see  Agreed  Peice;  Reasonable  Value). 

valued  marine  policy;  action  on,  771. 

vendee  against  vendor,  to  enforce  oral  contract  of  sale,  contract  so 
far  performed  as  to  take  it  out  of  statute  of  frauds;  action  for 
specific  performance,  1142. 

vendee,  fraudulent;  action  against,  663. 

vendee  (see  Buyee;  Purchaser). 

vendor  against  purchaser  and  his  grantee  and  judgment  creditors; 
for  enforcement  of  vendor's  lien  for  purchase  money,  on  real 
property,  1147. 

vendor  against  purchaser;  for  specific  performance,  1138. 

;  time  extended  by  agreement,  1139. 

vendor's  lien  on  real  property  for  purchase  money,  enforcement  of; 
vendor  against  purchaser  and  his  grantee  and  judgment  creditors, 
1147. 

vendor;  purchaser  against,  for  breach  of  contract  of  sale  of  real 
estate,  891. 

— I — ;  with  claim  for  redelivery  of  securities  for  purchase  money, 
892. 

vendor;  purchaser  against,  for  specific  performance,  claiming  inter- 
est on  purchase  money,  and  deduction  for  deficiency  and  outstand- 
ing incumbrance,  1140. 

vibration  and  noise  from  heavy  machinery;  allegation  of  nuisance 
from,  1066. 

vicious  dog;  personal  injury  inflicted  by,  984. 

vicious  dog,  worrying  or  killing  animals,  985. 

;  to  recover  double  damages  (Wis.)  986,  treble  damages,  987. 

village  illegally  incorporated  and  its  officers;  taxpayer  against,  chal- 
lenging corporate  existence,  and  to  oust  officers,  1271.  k 

violation  of  city  ordinance;  recovery  of  forfeiture  for,  1284. 

violation  of  ga,me  law;  complaint  or  affidavit  of  deputy  game  war- 
den, in  action  before  justice  of  the  peace  for  forfeiture,  1276. 

violation  of  law,  vacating  corporate  charter  for;  action  by  attorney 
general  or  state's  attorney,  1273. 
;  violation  of  law;  statutory  forfeiture  for,  p.  843  n. 

'  violation  of  void  city  ordinance;  action  to  restrain  prosecution  for, 

1242. 

void  assignment,  on  its  face;  action  for  setting  aside,  1191. 

void  contract  (see  Contbact  to  Puechase  Real  Estate).' 

void  order  of  arrest,  want  of  jurisdiction;  action  for  false  imprison- 
ment, 958. 

void  transfers  (see  Ceeditor's  Action). 

voluntary  separation;  allegation  of,  in  divorce,  1252. 

voluntary  subscription  payable  on  conditions;  promissory  note  for, 
586. 

voyage;  charterer  against  shipowner  for  abandoning,  758. 

wages  due,  liability  of  stockholders  for;  action  by  creditor  of  In- 
solvent business  corporation,  to  enforce,  1224. 

wages  (see  Breach  or  Contract  or  Employment). 
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waiver  of  condition,  allegation  of  in  complaint  on  insurance  policy, 

775. 
■waiver  of  demand  and  notice;  allegation  of,  598 

;  after  maturity,  599. 

■waiver  of  demand  and  notice;  payee  against  dra^wer  of  bill  of  ex- 

thange,  620. 
■wall  in  apartment  house;  tenant  against  landlord  for  falsely  repre- 
senting to  be  fireproof,  862. 
■wall  (see  Foundation). 
■want  of  jurisdiction  (see  Jubisdiction). 
■ward  against  guardian,  for  ■waste  (Wis.)  1082. 
■ward  (see  Infant). 
■warden  (see  Deputy  Game  Waeden). 
■warning,   infant   or   inexperienced   person   not   receiving;    action 

against  employer  for  injuries  from  machinery,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

■warehouseman,  for  loss  of  goods,  928. 

;  injury  to  goods  by  neglect  of  instructions,  929. 

■warehouseman,  against,  for  refusal  to  deliver  goods,  930. 

;  for  not  for-warding  goods  according  to  agreement,  931. 

■warrant  of  attachment;  maliciously  suing  out,  954. 

■warranty,  breach  of  covenant  of,  for  failure  of  title,  804. 

■warranty  of  amount  due  on  judgment  assigned,  848. 

■warranty  of  fitness  for  particular  use,  852. 

■warranty  of  quality  of  a  machine,  850;   soundness  of  horse,  846t 

title  of  chattels,  849;  genuineness  of  note,  847. 
warranty  on  sale  by  sample,  851. 
warranty  (see  Guaranty;  Implied  Warranty). 
■watch;  against  ■watchmaker  for  not  returning,  909. 
■waste  and  mesne  profits;  damages  for,  in  ejectment  (Minn.)  1103, 

(Wis.)  1100. 
■waste  committed  before  conveyance;  action  by  purchaser  at  sheriff's 

sale  (Wis.)  1085. 
•waste,  complaint  for,  general  form  (Minn.)  1087,  (N.  Dak.  and  S. 

Dak.)  1088,  (Iowa)  1089.  (Nebr.)  1090. 
waste;  heirs  against  dowresn  (Wis.)  1084. 
waste;  joint  tenant  or  tenant  in  common  against  cotenant  for  waste 

(Wis.)  1083. 
■waste;  lessor  against  lessee  for  damages,  1080. 
waste;  lessor  against  lessee  for  damages  and  injunction  (Wis.)  1086. 
waste;  remainderman  under  will  against  life  tenant  (Wis.)   1081. 
waste;  •ward  against  guardian  (Wis.)  1082. 
watchmaker;  against,  for  not  usi:ag  due  care  and  skill  In  repairing, 

908. 

;  for  not  returning  watch,  909. 

water,  carrier  by;  against,  for  not  regarding  notice  to  keep  dry,  920. 
water,  diverting,  from  plaintiff's  lands;  joint  complaint  by  riparian 

owners  restraining  upper  owner,  1294. 
water;  diverting  from  plaintiff's  mill,  1069. 
water;  flowing  from  roof  on  plaintiff's  premises,  990. 
waters  of  a  stream,  polluting  by  refuse  from  a  starch  factory;  com- 
plaint in  equity  to  enjoin  nuisance,  1077. 
water  power;  partition  of  (Wis.)  1169a. 
way  (see  Private  Way). 
way  (see  Right  or  Way). 
wholesale  and  reall  dealers,  conspiracy  between,  by  which  nlalntlfl's. 

business  was  ruined,  983. 
widow;  for  admeasurement  of  dower,  1170. 

Ill 
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wife;  allegation  by,  of  failure  to  support,  In  divorce,  1253. 

wife  against  saloonkeeper  for  damages  resulting  from  sale  of  liq- 
uors to  husband,  an  habitual  drunkard  (Iowa)  1280,  (Wis.)  1278. 

;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  1279. 

wife;  action  by  assignee  in  trust  for,  on  life  policy,  767. 

wjfe  action  by,  on  life  policy  issued  to  husband,  766. 

wife;  conduct  by  wife  rendering  it  unsafe  for  wife  to  live  with  him; 
allegation  of  in  action  for  divorce,  1254. 

wife;  criminal  conversation  with,  978. 

wife's  debt;  complaint  against  husband  and  wife,  551. 

— I — ;  husband  having  acquired  wife's  property,  552. 

;  property  acquired  after  marriage,  553. 

wife,  debtor,  fraudulent  grantees  of  personal  property  and  banking 
corporation;  judgment  creditor  against,  to  reach  concealed  per- 
sonal property  and  moneys,  1199. 

wife;  enticing  away,  977. 

wife;  fraud  by,  annulment  of  marriage  on  ground  of,  1259. 

wife;  guardian  of  insane,  against  mother-in-law  and  others,  for  con- 
spiracy to  alienate  affections  of  husband  and  deprive  her  of  sup- 
port, husband  being  joined  as  defendant,  1287. 

wife;  injuries  to  while  passenger;  husband  against  railroad  com- 
pany, 1018. 

wife  or  children;  recovery  for  necessaries  furnished,  661. 

wife,  partner  or  creditor  insured;  action  by,  on  life  policy,  765. 

wife's  separate  property  (see  Separate  Peopkbtt). 

wife  (see  Husband  and  Wife). 

wife  (see  Maeried  Woman). 

wilful  desertion;  allegation  of,  in  divorce,  1250. 

will,  probate  of;  promise  to  pay  money  in  consideration  of  with- 
drawal of  opposition  to,  706. 

wilj,  remainderman  under,  against  life  tenant  for  waste  (Wis.)  1081. 

winding  up  aifairs  of  domestic  business  corporation,  sequestration 
of  property,  and  enforcing  liabilities  of  officers  and  stockholders, 
p.  740  n. 

withdrawal  of  pending  action;  promise  to  pay  money  in.  considera- 
tion of,  705. 

witness;  complaint  against,  for  damages  from  disobeying  subpoena, 
1283. 

woman  (see  Maeeied  Woman). 

words  actionable  (see  Slander;  Libel), 

work  and  materials  furnished,  680. 

;  action  on  account  for,  681. 

workmen,  enticing  away  from  plaintiff's,  980. 

worrying  or  killing  of  animals  by  vicious  dog,  985. 

;  to  recover  double  damages  (Wis.)  986. 

— r — ;  to  recover  treble  damages (  Wis.)  987. 

worthless  paper;  against  agent  for  selling  for,  899. 

writ  of  attachment,  in  aid  of;  attaching  creditors  against  fraudu- 
lent grantee,  to  set  aside  deed  of  real  estate,  1197. 

writ  of  quo  warranto;  use  of,  p.  827  n. 

writ  of  replevin  (see  Replevin). 

written  assignment,  allegation  of,  in  action  by  assignee  of  claim, 
529. 

written  contract,  allegation  of;  seller  against  buyer,  for  goods  sold, 
664. 

written  contract  of  sale  of  goods;  seller  against  buyer,  alleging  par- 
tial performance  and  acceptance,  665. 
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COMPLAINTS— cont. 

;  attorney  personally  knowing  the  facts,  499. 

written  promise  to  accept;  payee  against  acceptor,  613. 

wrongdoer;  owner  against,  for  goods  wrongfully  taken.  In  replevin, 
.  881. 

wrongdoer;  owner  against,  in  replevin;  wrongfully  taking,  claiming 
special  damages,  882. 

;  goods  taken  from  plalntitC's  lessee  or  bailee,  883. 

;  goods  taken  from  plaintiff's  assignor,  884. 

wrongful  detention,  original  possession  not  wrongful,  replevin  by 
owner,  885,  886. 

wrongful  discharge;  action  on  contract  of  service,  p.  359  n. 
COMPOSITION  DEED;  defense  of,  1423. 

COMPOUNDING  FELONY;  note  given  for;  defense.  In  action  on  bills 
and  notes,  1485. 

defense.  Invalidity  of  contract,  1400. 
COMPROMISE;  defense  of,  1422. 

COMPROMISED  and  settled  judgment,  but  not  discharged;   action  for 
injunction  against  sheriff  against  selling  land  on  execution,  1247. 
CONCEALED  assets  or  misappropriated  property  of  business  corpora- 
tion; complaint  in  creditors'  action  to  reach,  p.  742  n. 

defendant;  affidavit  for  publication  of  summons  (Wis.)  143,  (Minn.) 
165. 

;  order  of  publication  of  summons,  152. 

personal   property  and   moneys;    complaint  by  judgment  creditor 
against  debtor,  wife,  fraudulent  grantee  and  banking  corporation, 
1199. 

property;  affidavit  for  arrest,  In  replevin,  184. 
CONCEALMENT  of  disease  in  horse  by  fraudulent  means;   complaint 
for,  deceit,  864. 

of  property  in  replevin;  affidavit  of  (Iowa)  362. 
CONDEMNATION  PROCEEDINGS;    affidavit  for  publication  of  sum- 
mons as  against  unknown  or  nonresident  owners  (S.  Dak.)  2544. 

by  railway  company;   order  requiring  notice  of  hearing  petition 
(Wis.)  2507. 

;  notice  of  hearing  (Wis.)  2508. 

;  petition  (S.  Dak.)  2541. 

complaint  in  action  for  (N.  Dak.)   2538. 

direction  to  sheriff  to  summon  appraisers  (Nebr.)  2549. 

final  order  of  (N.  Dak.)  2540. 

interests  of  adjoining  property  owners  in  street;  petition  by  rail- 
way company  (Wis.)  2505. 

judgment  (N.  Dak.  and  S.  Dak.)  2539,  2546. 

judgment  on  appeal  from  award  of  commissioners  (Wis.)  2517. 

land  for  ditches  or  canals;  petition  by  drainage  corporation  (Wis.) 
2519. 

land  for  proposed  railway;   petition  by  railway,  company   (Wis.) 
2502. 

land  for  state  institution;  notice  of  petition,  2521. 

;  oath  of  commissioners,  2523. 

;  order  appointing  commissioners,  2522. 

;  petition  for  by  state  board  (Wis.)  2520. 

land  occupied  by  railroad  company  but  not  condemned;  petition  by 
property  owner  (Wis.)   2506. 

land;  petition  for  (Minn.)  2524. 

land;  petition  by  railway  company  (Nebr.)  2547. 

;  order  appointing  appraisers  (Nebr.)  2548. 

lis  pendens,  to  be  filed  with  register  of  deeds  (Minn.)  2526,  (S.  Dak.) 
2542. 
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CONDEMNATION  PROCEEDINGS— cont. 

notice  of  appeal  from  award  of  commissioners  (Wis.)  2516,  (Minn.) 

2531. 

;  judgment  after  trial  of  (Minn.)  2532. 

notice  of  filing  commissioners'  report  (Minn.)  2530. 

notice  of  meeting  of  commissioners  (Wis.)  2513. 

notice  of  presentation  of  petition  for  (Minn.)  2525. 

notice   to   landowner,   of   assessment   of   damages    by   appraisers 

(Nebr.)  2551. 
oath  of  appraisers  (Nebr.)  2550. 
oath  of  commissioners  (Minn.)  2528,  (Wis.)  2511. 
order  appointing  commissioners  (Minn.)  2527,  (Wis.)  2510. 
order  appointing  guardian  ad  litem  for  infant  or  insane  person 

(Wis.)  2509. 
order  of  publication  against  unknown  or  nonresident  defendants 

(S.  Dak.)   2545. 
petition  by  railway  company  to  perfect  title  to  land  over  which 

track  is  operated  (Wis.)  2504. 
petition    by    railway    company    already    in   operation    for    station 

grounds  or  yards  (Wis.)  2503. 
petition  of  freeholders  to  open  street  in  city  under  general  charter 

(Wis.)  2497. 

;  judgment  of  condemnation   (Wis.)  2501. 

;  petition  to  circuit  court  for  condemnation  (Wis.)  2500. 

;  report  of  board  of  public  works  (Wis.)  2498. 

;  resolution  of  common  council  ordering  condemnation  (Wis.) 

2499. 
petition   of  log   driving   corporation   for   right   to   overflow   lands- 

(Wis.)  2518. 
receipt  for  award  by  property  owner  (Wis.)  2515. 
report  of  appraisers  (Neb.)  2552. 
report  of  commissioners  (Minn.)  2529,  (Wis.)  2514. 
request  to  commissioners  to  proceed  with  their  duties  (Wis.)  2512. 
summons  (S.  Dak.)  2543. 
CONDITION;  accepted  order  payable  on;  action  on,  789. 
bond  given  as  condition  of  resale  in  foreclosure,  2101. 
in  insurance  policy;  allegation  of  waiver  of,  775. 
note  payable  on;  complaint  on,  788. 
;  payable  only  in  case  maker's  business  exceeds  certain  sum; 

complaint,  785. 
of  judgment  in  ejectment;  order  setting  off  sums  paid  by  defendant 

for  taxes  against  damages,  and  requiring  plaintiff  to  pay  excess 

(Wis.)  2143. 
of  new  trial  in  ejectment;  undertaking  required  as  (Wis.)  2142. 
of  roadbed,  negligent  complaint  by  brakeman  against  railroad  for 

injuries  resulting,  1023. 
of  sidewalk  slippery;  no  action,  p.  567  n. 
or  solvency  of  corporation ; ,  fraudulent  representations  by  oflScers 

or  promoters  as  to,  p.  473  Ti. 
CONDITIONAL  bond  sued  on;   condition  as  defense,  and. that  defend- 
ant has  paid  it,  1491. 
CONDITIONAL  delivery,  denial  of,  as  defense,  1380. 
CONDITIONS;  of  non-negotiable  note;  allegation  of,  p.  417  n. 

order  fixing,  and  terms  of  undertaking  on  appeal  from  an  Inter 

mediate  order,  2367. 
CONDITIONS  PRECEDENT;   pleading  performance  of,  p.  397  n. 

under  statute,  performance  of;  as  defense,  1418. 
CONDONATION;  defense,  in  action  for  divorce,  1672. 
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CONDUCTOR  of  freight  train  against  railroad;  complaint  for  Injuries 

from  cattle  chute  dangerously  near  the  track,  1024. 
CONFESS  judgment;  warrant  of  attorney  to,  2265. 
CONFESSING   judgment,   fraudulently;    complaint   against    judgment 

debtor  and  another,  to  set  aside  judgment  and  sale,  1195. 
CONFESSION;  judgment  by,  in  open  court  (Nebr.)  2264. 

of  judgment;  allegation  for  injunction  against  entering,  430. 

of  judgment,  by  defendant  in  person;  judgment  (Minn,  and  Iowa) 

2240. 
of  judgment,  by  defendant  In  person,  statement  for  (Minn.,  Iowa, 
N.  Dak.  and  S.  Dak.)  2239. 

;  account  for  money,  goods  and  services,  2252. 

;  assuming  to  pay  defendant's  note,  2246. 

;  attorney's  services,  2251. 

;  bond  for  balance  of  purchase  money,  2248. 

;  contingent  liability  to  an  accommodation  indorser  of  an  ac- 
ceptance, the  bill  having  been  negotiated,  2263. 

;  contingent  liability  to  an  accommodation  Indorser  of  draft, 

2262. 

;  contingent  liability  to  an  accommodation  Indorser  of  note 

2261. 
■ ;  debt  not  yet  due,  2259;  goods  sold,  2249;  goods  sold,  deduct- 
ing payments,  2250;  liability  of  indorser  to  Indorsee,  2257;  lia- 
bility of  indorser  to  remote  indorsee,  2258;  loan  to  corporation, 
2243;  loans  at  several  times,  2244,  2245;  money  lent,  2242;  notb 
and  costs  of  suit  thereon,  2256;  promissory  note  for  goods  sold, 
2255;  promissory  note  or  bill  of  exchange,  2253;  promissory  note* 
for  borrowed  money,  2254;  purchase  money  of  land,  2247;  rent 
not  yet  accrued,  2260. 
CONFIRMATION;  of  award;  notice  of  motion  for,  66. 

;  order  for,  69. 

of  foreclosure  sale,  and  return  of  sale  (Nebr.)  2094. 

of  report  of  actual  partition;  notice  of  motion  for  (Wis.)  2121. 

of  report  of  foreclosure  sale;  order  for  (Wis.)  2073. 

of  report  of  partition  and  directing  judgment;   order  for   (Wis.) 

2122. 
of  report  of  referee  and  for  judgment;  motion  for,  1968. 
of  report  of  referee  on  damages  in  Injunction;  order  for,  455. 

;  notice  of  motion,  454. 

of  report  of  sheriff  on  sale  In  foreclosure;  order  for  (N.  Dak.  anat 

S.  Dak.)  2087. 
of  report  of  sheriff  or  referee,  of  his  proceedings  under  judgment 
In  partition,  2129. 
CONFIRMING,  setting  aside,  or  amending  report  of  referee;  order  foij 

1971. 
CONNECTING  LINES;  allegation  of  through  contract  over,  in  action 

against  common  carrier,  919. 
CONSENT;  and  affidavit  of  guardian  ad  litem,  94. 

order  by,  substituting  executors,  without  prejudice  to  proceedingk 

already  had,  1770. 
other  insurance  without;   defense  in  action  on  insurance  policy 

1510. 
to  change  of  venue,  1805. 

to  change  of  venue;  affidavit  on  failure  to,  1806. 
transfer  without;  defense  in  action  on  Insurance  policy,  1504. 
CONSEQUENTIAL  or  special  damages;  aF^gatlon  of  in  complaint  tit 

contract  of  sale,  837. 
CONSEQUENTIAL  damages  (see  Damages). 
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CONSIDERATION;  debtor  cannot  question,  for  assignment  of  contract, 
p.  19  n. 

failure  of;  defense  in  action  on  bills  and  notes,  1462. 

;  defense  in  action  on  bond,  1492. 

;  defense  in  action  on  bond  for  purchase  money,  1493. 

for  a  conveyance;  complaint  for  recovery  of,  709. 

of  marriage,  agreement  In;  defense  of  statute  of  frauds,  1394. 

of  precedent  debt,  promise  on;  complaint,  710. 

of  support  for  conveyance  by  parent  to  son;  judgment  rescinding, 
2189. 

promise  to  pay  money  as,  for  withdrawal  of  pending  action,  705. 

promise  to  pay  money,  as  for  withdrawal  of  opposition  to  probate 
of  a  will,  706. 

to  support  giiaranty,  p.  394  n. 

want  of;  defense  in  action  on  bills  and  notes,  1461. 
CONSIGNEE;  complaint  by  carrier  against,  for  freight,  671. 
CONSIGNOR;  complaint  by  carrier  against,  for  freight,  670. 
CONSOLIDATION  of  actions;  affidavit  for,  1819. 

notice  of  motion  for,  1S20. 

order  for,  1821. 
CONSPIRACY;  between  wholesale  and  retail  dealers,  by  which  plaint- 
iff's business  was  ruined,  983. 

by  several,  for  unlawful  abortion  upon  plaintiff,  1292. 

combination,  etc.;    affidavit  that  corporation  has  not  entered  into 
(Wis.)  2561. 

promoters  and  thrid  persons;  complaint  by  corporation  against,  to 
recover  secret  profits  on  real  estate  sold  to  corporation,  1228. 

to  alienate  affections  of  husband  and  deprive  wife  of  support;  com- 
plaint  by   guardian   of   insane   wife   against  mother-in-law   and 
others,  husband  being  joined  as  defendant,  1287. 
CONSTITUTION  and  by-laws,  failure  to  conform  to;   defense  by  fra- 
ternal benefit  order,  1518. 
CONSTRUCTIVE  eviction  by  annoyances  committed,  p.  981  n. 
CONSTRUING  will;  judgment,  2234. 
CONSULAR    OFFICER;     acknowledgment    by,    without    state     (Mo.) 

p.  14  n. 
CONTEMNER;  already  in  custody  by  virtue  of  other  process;  writ  of 
habeas  corpus  to  bring  up  (Minn,  and  Wis.)  2016. 

attachment  for   arrest  of,  in  criminal  proceedings  for   contempt, 
2005. 

warrant  of  arrest  of  (Minn.)  2014. 
CONTEMPT;    affidavit   for.    In    supplementary   proceedings,   judgment 
debtor  failing  to  appear  as  ordered,  2346. 

civil,  affidavit  in;  for  failure  to  comply  with  court  order  for  pay- 
ment of  money  (Wis.)  2009. 

;  warrant  of  commitment  (Wis.)   2010 

civil,  commitment  for,  2023. 

criminal,  committed  in  immediate  view  of  the  court,  commitment 
for  iN.  Dak.  and  Wis.)  2001. 

criminal,  of  witness;   order  of  summary  conviction;  for  breach  of 
peace  or  disturbance  in  open  court,  2000. 

;  for  refusing  to   answer  question   in   immediate   presence  of 

court,  1999. 

criminal,  not  committed  in  presence  of  the  court;  commitment  for 
(N.  Dak.  and  Wis.)  2007. 

;  order  of  conviction  (N.  Dak.  and  Wis.)  2006. 

criminal  proceedings  for;  attachment  for  arrest  of  contemner,  2005. 

not  committed  in  presence  of  court;  affidavit  for  order  to  show  cause 
why  party  should  not  be  punished  criminally  (Wis.)   2002. 

;  order  to  show  cause,  2004. 
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CONTEMPT  PROCEEDINGS;  p.  1215  n. 

affidavit  of  nonattendance  as  foundation  for,  in  supplementary  pro- 
cedings,  2344. 

attachment  for  -witness  disobeying  subpoena  (Wis.)  2015. 

civil;  affidavit  for  motion  for  order  to  show  cause,  or  attachment 
(Minn,  and  Wis.)  2011. 

;  attachment  for  witness  for  not  obeying  subpoena,  2013. 

;  for  violation  of  injunctional  order,  2012. 

civil;  judgment  directing  payment  of  fine  (Wis.)  2020. 

civil;  Judgment  of  conviction,  ordering  payment  of  indemnity  for 
actual  loss  (N.  Dak.  and  Wis.)  2021. 

civil;  Judgment  of  conviction,  ordering  imprisonment,  2022. 

civil;  order  of  summary  conviction  of  witness  for  refusing  to  an- 
swer proper  question  in  presence  of  the  court  (Wis.)  2008. 

foundation  for;  affidavit  of  failure  to  deliver  money  or  property,  in 
supplementary  proceedings,  2345. 

order  that  interrogatories  be  filed,  after  attachment  (N.  Dak.  and 
Wis.)  2017. 

;  interrogatories  (N.  Dak.  and  Wis.)  2018. 

;  answers  (N.  Dak.  and  Wis.)  2019. 

warrant  of  arrest  of  contemner  (Minn.)  2014. 

writ  of  habeas  corpus  to  bring  up  contemner  already  In  custody  by 
virtue  of  other  process  (Minn,  and  Wis.)  2016. 
CONTINGENT  claim  against  estate,  41. 

claims,  in  administration  proceedings,  p.  816  n. 

claims,  must  be  presented,  p.  23  n. 

liability  to  an  accommodation  indorser  of  an  acceptance  the  bill 
having  been  negotiated;  statement  for  confession  of  judgment, 
by  defendant  in  person,  2263. 

liability  to  an  accommodation  indorser  of  note"?  statement  for  con- 
fession of  judgment,  by  defendant  in  person,  2261. 

;  of  draft,  2262. 

CONTINUANCE  of  trial;  affidavit  for;  for  absence  of  witnesses,  1902; 
for  absence  of  documentary  evidence,  1904;  for  sickness  of  sole 
counsel,  1905;  for  unexpected  absence  or  illness  of  witness,  1903. 

motion  for,  1906. 

petition  for,  by  receiver  or  assignee  of  plaintiff's  title,  for  continu- 
ance in  his  own  name,  1766. 

order  for,  1907. 
CONTINUANCE  OR  REVIVAL;    affidavit  of  attachment  issued,  and 
death  of  defendant  before  publication  of  summons  completed, 
1782. 

;  order  thereon,  1783. 

notice  of  motion  for  leave  to  continue  action  and  serve  supple- 
mental complaint,  1769. 

notice  of  motion  on  death  or  disability  of  plaintiff,  1765. 

notice  of  motion  to  declare  action  dismissed  unless  the  proper  par- 
ties revive  it  (Wis.)  1776.    • 

■ ;  affidavit  for,  1777;  order  thereon,  1778. 

notice  of  motion  to  revive  action  against  personal  representatives 
of  deceased  defendant,  1779. 

;  affidavit  for,  1780;  order  thereon,  1781. 

notice  of  motion  to  substitute  officer's  successor,  1785. 

;  affidavit  for,  1786;  order  thereon,  1787. 

order,  by  consent  substituting  executors  without  prejudice  to  pro- 
ceedings already  had,  1770. 

petition  by  defendant  to  have  action  continued,  plaintiff  having 
died  and  action  not  having  been  revived,  1772. 

;  order  to  show  cause  thereon,  1773;   order  absolute  thereon, 

1774;  order  in  the  alternative,  1775. 
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CONTINUANCE  OR  REVIVAL— cont. 

petition  by  executor,  administrator,  or  heir  of  deceased  plaintiff, 

1767. 
petition  by  surviving  plaintiff  to  compel  representative  of  deceased 

plaintiff  to  continue,  1771. 
stipulation  in  action  against  corporation,  on  expiration  of  charter, 
to  continue  in  name  of  new  corporation,  1784. 
CONTINUANCE,  revivor  and;  order  for,  1768. 

CONTRACT;  action  on;  affidavit  by  defendant  for  Interpleader  of  third  ' 
person,  1797. 

answer  in;  action  on;  abandonment  by  plaintiff,  in  sales,  1559. 
;  alteration  of,  surety  alleging,  1425. 

;  breach  as  to  delivery,  1552;  as  to  quality;  sales,  1553. 

;  defense  of  rescission,  1424. 

;  denial  of  contract,  1378. 

;  goods  not  corresponding  with  contract;  sales,  1555. 

;  invalidity;   cover  for  wager,  1398;    coverture  of  defendant, 

1384;  debt  for  money  lost  at  play,  1399;  defendant  married  woman 
and  signed  as  security  for  husband,  1385;  duress  by  imprison- 
ment, 1389;  duress  by  threats,  1390;  foreign  contract  void  by  law 
of  place,  1397;  fraud  in  procuring  the  contract,  1388;  infancy  of 
defendant,  1386;  insanity  of  defendant,  1387;  made  on  Sunday, 
1403;  made  to  compound  felony,  1400;  note  for  liquor  sold  with- 
out license,  1401. 

;  invalidity;  statute  of  frauds  as  to  agreement  in  consideration 

of  marriage,  1394. 

;  invalidity;  statute  of  frauds  as  to  agreement  not  to  be  per- 
formed within  one  year,  1392. 

;  invalidity;  statute  of  frauds  as  to  leasing  or  sale  of  lands, 

1391. 

;  statute  of  frauds  as  to  sale  of  personal  property,  1395. 

;  Invalidity;  statute  of  frauds  as  to  special  promise  to  answer 

for  default,  etc.,  1393;  ultra  vires  of  corporation,  1396;  usury  by 
ante-dating  security,  1402. 

;  nonjoinder  of  party,  in  abatement,.  1352. 

;  same,  in  case  of  indorsement,  1353. 

;  release  of  defendant  from  liability  for  ordinary  negligenca; 

action  for  injuries,  1591. 

;  that  contract  was  special;  in  action  on  bailment,  1571. 

CONTRACT;  assignment  of,  seal,  p.  20  n.,  36. 

assignability  of  cause  of  action  arising  out  of,  p.  20  n. 

by  promoter  to  convey  land  to  corporation  to  be  formed,  2571. 
CONTRACT,  complaint  on: 

;  against  common  carrier,  p.  503  n. 

burning;  action  for  services  and  materials,  692. 

for  services,  guaranty  of;  against  principal  and  sureties,  749, 

for  services,  not  performed;  recovery  of  money  paid,  647. 

not  to  carry  on  rival  business,  845. 

of  common  carrier,  for  loss  of  goods,  914. 

of  indemnity  (see  Breach  of  Contract  of  Indiimnitt). 

of  public  school  teacher,  p.  358  n. 

of  sale;  action  against  purchaser  at  auction,  for  deficiency  on  re- 
sale of  real  estate,  894. 

;  action  against  seller  for  nondelivery  of  part  of  the  goods,  836. 

;  action  against  seller  for  not  delivering,  834. 

;  same,  allegation  of  damage,  p.  452  n. 

;  same,  oral  contract  alleging  part  payment,  835. 

;  against  seller  of  stock  for  nondelivery,  839. 
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<30NTRACT— cont. 

;  allegation  of  refusal  to  perform,  and  excusing  failure  to  offer 

to  receive  and  pay  for  goods,  838. 

;  allegation  of  special  or  consequential  damages,  837. 

;  breach  of  contract  for  redelivery  or  payment  in  reasonable 

time,  844. 
of  sale  of  real  estate;  allegation  of  false  representations  by  defend- 
ant, excusing  plaintiff  from  tendering  payment,  896. 
;  breach,  of;  action  against  purchaser  for  not  fulfilling  agree- 
ment, 893. 

■ ;  breach  of;   allegation  of  rescission  by  defendant,  excusing 

plaintiff's  nonperformance,  895. 
;  breach  of;  purchaser  against  vendor,  with  claim  for  redeliv- 
ery of  securities  for  purchase  money,  892. 

;  purchaser  against  vendor  for  breach,  891. 

of  sale;  seller  against  buyer  for  refusal  to  execute  note,  842. 

;  same,  after  resale  by  auction,  843. 

;  seller  against  buyer  for  refusal  to  receive  goods,  S40, 

;  same,  on  contract  made  by  broker,  841. 

of  service,  action  on,  p.  359  n. 

of  service  partially  performed;  complaint  by  servant,  690. 

;  servant  wrongfully  discharged,  691. 

of  service  (see  Seevices). 

rescission  of,  repayment  of  advances,  on  ground  of  fraud,  1211. 

royalties  due  on;  by  judgment  creditor,  to  reach,  1202. 

;  fulfilled  by  assignee,  687.- 

to  deliver  message,  breach  of;  against  telegraph  company,  932. 

to  purchase  real  estate,  not  performed;  recovery  of  money  paid,  648. 

to  purchase  real  estate,  contract  void  by  statute  of  frauds;  recovery 

of  money  paid,  649. 
to  redeliver  goods  or  pay  for  them  in  reasonable  time,  844. 
CONTRACTOR;  complaint  against,  for  leaving  street  in  insecure  state, 
whereby  plaintiff's  horse  was  injured,  995. 
complaint  against  owner  and  other  lien  claimants;  foreclosure  of 
mechanic's  lien  (Wis.)  1148. 

;  for  reasonable  value  of  labor  and  materials  (Wis.)  1149. 

complaint  against  owner,  for  foreclosure  of  mechanic's  lien  (Minn.) 

1153,  (Nebr.)  1158. 
complaint  against  owner  for  foreclosure  of  mechanic's  lien;   sub- 
sequent lienholders  and  incumbrancers  joined   (Nebr.)   1159. 
complaint  against  contractor  and  owner,  for  injuries  suffered  by 

fall  of  materials  in  street  during  erection  of  building,  999. 
interfering  with  work  after  forfeiting  contract;   allegation  for  in- 
junction against,  416. 
CONTRIBUTION;  between  sureties;  judgment  for,  2231. 

complaint  by  joint  maker  of  note  against  another,  for,  638. 
to  general  average,  partial  loss  and;  action  on  marine  policy  for, 
776. 
CONTRIBUTORY  negligence  and  due  care;  allegation  of,  and  admis- 
sions of  injury,  as  defense,  1588. 
CONTRIBUTORY  NEGLIGENCE   (see  Negligence). 
CONTROL,  board  of  (see  State  Boaed). 
CONTROL  or  ownership  of  place  or  instrument  of  Injury;  denial  of,  as 

defense  in  action  for  Injuries,  1592. 
CONVENIENCE  of  witnesses;  affidavit  for  change  of  venue,  1810. 

affidavit  for  opposing  change  of  venue,  1818. 
CONVERSATION,  criminal,  with  wife;  complaint  for,  978. 
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CONVERSION;  action  by  owner  for;  where  defendant  wrongfully  takes 
possession,  867. 

;  where  defendant  rightfully  obtained  possession,  868. 

action  for,  by  administrator,  870. 

assignment  of  claim  for,  37. 

by  administrator  and  refusal  to  account;  complaint  by  heir  on  ad- 
ministration bond,  736. 

by  assignee  after  conversion;  complaint,  869. 

denial  of,  as  defense  in  action  for  conversion  or  Injury  to  personal 
property,  1595. 

of  bond;  complaint  by  assignee  after  conversion,  873. 

of  goods  bought  under  fraudulent  representations;  complaint  for» 
871. 

of  personal  property,  imprisonment  for,  p.  109  n. 

of  promissory  note;  complaint  for,  872. 

or  injuries  to  personal  property;  defenses;  attorney's  lien  for  serv- 
ices, 1599. 

— ' — ;  defendant's  lien  for  labor,  1598;  on  goods  by  pledge,  1597. 

;  denial  of  assignment  of  cause  of  action  for  conversion,  1600; 

of  bailment,  1594;    of  conversion,  1595;    of  detention,   1596;    of 
plaintiff's  ownership,  1593. 

;  goods  seized  under  attachment,  and  plaintiff  the  fraudulent 

grantee,  1601. 
CONVERTING,  cutting  and,  timber;  complaint  for  trespass,  1092. 
CONVEYANCE;  acknowledgment  of  (Wis.)  17. 

by  parent  to  son  in  consideration  of  support;  judgment  rescinding, 
2189. 

denial  that  it  was  fraudulent;  defense  in  creditors'  action,  1678. 

fraudulent,  by  intestate;  complaint  by  administrator  for  recovery, 
1204. 

fraudulent,  of  corporate  oflScers  to  themselves,  and  unpaid  stock 
subscriptions;  complaint  by  judgment  creditor  against  insolvent 
corporation  and  Its  oflacers,  1207. 

fraudulent,  of  real  property;  complaint  by  judgment  creditor  to 
set  aside,  1186. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  on  justice  judgment,  1188. 

fraudulent  (see  Ceeditoes'  Action) 

how  acknowledged,  p.  9  n. 

made  prior  to  creation  of  indebtedness;  complaint  by  judgment 
creditor  to  set  aside,  1200. 

of  lands  purchased  by  deceased;  complaint  by  creditor  of  deceased, 
to  reach  lands  and  subject  them  to  trust  in  favor  of  creditors, 
1297. 

of  land  to  corporation  to  be  formed;  contract  by  promoter  for,  2571. 

of  property,  fraudulent;  joinder  of  third  persona  in  sequestration 
action,  p.  742  n. 

of  real  estate  received  by  heirs;  equitable  action  by  creditor  against 
heirs,  setting  aside  as  fraudulent,  and  to  charge  real  estate  and 
recover  against  heirs;  there  having  been  no  administration  of 
estate  of  debtor,  1264. 

of  real  estate;  complaint  by  two  creditors  suing  together,  against 
debtor  and  his  fraudulent  grantee,  to  set  aside,  1196. 

recovery  of  consideration  for;  complaint  for,  709. 

setting  aside  as  fraudulent  and  giving  leave  to  proceed  in  execu- 
tion; judgment,  2184. 

to  innocent  purchaser;  complaint  by  grantee  whose  deed  was  un- 
recorded against  the  grantor,  1299. 
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CONVEYANCE— cont. 

to  third  person  In  fraud  of  creditors,  of  land  purchased  by  debtor; 
complaint  by  creditor  of  deceased  debtor,  1206. 

•waste  committed  before;  action  by  purchaser  at  sheriff's  sale  (Wis.) 
1085. 
CONVICTION  for  contempt  (see  Contempt). 

COPARTNERS;    bond    of   indemnity;    complaint   by    retiring   partner 
against  sureties  on,  829. 

retiring  partner  against,  on  promise  to  pay  debts  of  firm;  complaint, 
828. 
COPARTNERS  (see  Pabtnees). 
COPLAINTIFP,  petition  by  judgment  creditor  to  be  made,  in  creditors' 

action,  1791. 
COPY  and  inspection;  petition  for,  1827. 

inspection  and;  demand  for  (Nebr.)  1830. 

inspection  and;  order  absolute  for,  after  decision  of  motion  upon 
order  to  show  cause,  1829. 

Inspection  and;  order  for,  or  to  show  cause,  1828.' 

to  account  (see  Account). 

of  bill  of  particulars  (see  Bill  of  Pabticulars). 

of  bond,  setting  forth  in  complaint  on  bond,  714. 

of  note  (see  Pleading;  Copt). 

of  note  or  instrument,  in  Nebraska  and  Iowa;  for  complaint, 
p.  311  n. 

of  promissory  note,   setting  forth;    complaint  by   payee   against 
maker,  573. 
CORPORATE;   assets  fraudulently  conveyed  by  officers  to  themselves, 
and  unpaid  stock  subscriptions;  complaint  by  judgment  creditor 
against  insolvent  corporation  and  its  officers,  to  reach,  1207. 

bond,  negotiable;  action  on,  716. 

charter  of  street  railway  company;  action  by  attorney  general  to 
forfeit  franchises  and  vacate  charter,  because  of  failure  to  per- 
form duties,  1272. 

charter;  petition  by  attorney  general  for  leave  to  sue  to  vacate,  91. 

charter;  action  by  attorney  general  or  state's  attorney  to  vacate, 
for  violation  of  law,  1273. 

election;  mandamus  to  compel  inspector  to  give  certificate,  2422. 

moneys;  complaint  to  restrain  corporate  officers  from  appropriating 
and  to  compel  accounting,  1244. 

powers,  usurped;  judgment  of  ouster  of  individuals  from  exercise 
of,  in  action  of  quo  warranto  brought  on  Information  of  the  at- 
torney general  (Wis.)  2209. 

powers  (see  Coepoeation). 

property  lost  or  squandered;  supplemental  complaint  litigating 
claims  to  recover  and  bringing  in  directors  and  officers,  filed  by 
leave  of  court  by  intervening  creditor  in  action  brought  by  stock- 
holder to  sequestrate  bank  property,  1222. 

purposes;  statement  of,  to  be  inserted  in  articles  of  incorporation, 
2554. 
CORPORATION;  acknowledgment  by  (Iowa)  22,  (Minn,  and  Mo.)  26, 
(N.  Dak.  and  S.  Dak.)  29,  (Wis.)  15. 

action  against;  stipulation,  on  expiration  of  charter,  to  continue 
action  in  name  of  new  corporation,  1784. 

affidavit  of  service  on  (Wis.)  136. 

affidavit  that  it  has  not  entered  into  combination,  conspiracy,  etc. 
(Wis.)  2561. 

allegation  for  injunction  against  reorganization,  433. 

alternative  writ  of  mandamus  to,  to  admit  alderman  to  office,  2421> 
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CORPORATION— cont. 

answer,  in  action  against;  denial  that  defendant  was  officer  or 
stockholder  of,  1668. 

;  denial  of  recovery  of  Judgment  against,  by  officer  or  stock- 
holder, 1669. 

• ;  invalidity  of  pontract  because  ultra  vires,  1396. 

;  denial  of  validity  of  transfer  of  note  by;  defense  In  action  on 

bills  and  notes,  1475. 

articles  of  organization  of;  certificate  of  filing,  by  secretary  of  state 
(Wis.)  2556. 

;  certificate  of  filing,  by  register  of  deeds  (Wis.)  2557. 

banking;  certified  copy  of  amendment  to  articles  of  incorporation 
of  (Wis.)  2564. 

business;  articles  of  Incorporation  of;  original  copy  (Wis.)  2553. 

;  statement  of  corporate  purposes,  2554. 

certificate  of  officer  as  to  shares  of  stock  attached,  third  person 
claiming  title  (Minn.)  248. 

complaint  in  action  against;  against  corporation  by  corporation, 
583. 

;  against  promoters  and  third  persons,  to  recover  secret  profits 

on  real  estate  sold  to  corporation,  1228. 

;  against  legatees  of  deceased  stockholder  on  call  made  after 

settlement  of  estate  of  stockholder,  for  payment  of  testator's 
subscription,  1262. 

;  against  promoters,  to  rescind  sale  and  recover  purchase  price 

(of  real  estate  to),  1227. 

;  by  creditor  against  corporation  and  its  officers,  to  sequestrate 

assets,  enforce  stock  subscription,  and  set  aside  fraudulent  as- 
signment for  benefit  of  creditors,  1220. 

;  against  corporation  and  its  fraudulent  grantees,  for  seizure 

of  property  fraudulently  conveyed,  p.  699  n. 

;  by  or  against  corporation,  539,  540,  541. 

;  creditor  of  insolvent  to  enforce  liability  of  stockholders  for 

wages  due,  1224. 

;  domestic  business;  sequestration  of  property,  winding  up  af- 
fairs, and  enforcing  liabilities  of  officers  and  stockholders, 
p.  740  n. 

;  payee  against  corporation  drawer  on  bill  of  exchange,  616. 

;  foreign  corporation,  verification  by  (Wis.)  504. 

;  fraudulent  misrepresentation  of  value  of  stock  agreed  to  be 

taken  in  payment  for  services,  863. 

;  fraudulent   representations   by   officers   or   promoters   as  to 

solvency  or  condition,  p.  473  n. 

;  Insolvent  corporation  and  officers;  judgment  creditor  against 

to  reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 

;  Insolvent  corporation;    creditor  against  corporation  and  Its 

stockholders,  to  sequestrate  assets  and  enforce  payment  of  stock 
subscription,  1219. 

;  officers,  action  against,  for  issuing  false  prospectus  inducing 

purchase  of  stock,  866c. 

;  officer  of;  action  for  salary,  689. 

;  operating  logging  road;  brakeman  against;  alleging  defective 

equipment,  1022. 

;  promoters;  relations  of,  p.  768  n. 

;  railroad;  against,  for  exacting  illegal  rate  of  fare  (Wis.)  1285. 

;  receiver  of,  in  sequestration  action;   complaint  for,  570. 

;  stockholder  for  corporation,  directors  refusing  to  sue,  571. 
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CORPORATION— cont. 

;  stockholders  on  behalf  of,  in  equitable  action,  against  fraud- 
ulent promoters,  where  officers  refuse  to  sue,  1229. 
• ;  verification  by  corporation  officer   (Minn.)   509,   (N.  Dak  and 

S.  Dak.)  520,  (Iowa)  514,  (Wis.)  503. 
contract  by  promoter  to  convey  land  to,  2571. 
directors  of;  resolution  declaring  dividend  on  stock,  2576. 
directors  of;  resolution  ratifying  unauthorized  act  of  officer,  2575. 
dVainage;    petition   by   for   condemnation   of   land   for   ditches   or- 

canals  (Wis.)  2519. 
Judgment  annulling  corporation,  for  violation  of  its  charter  (Wis.) 

2212. 
loan  to;   statement  for  confession  of  judgment,  by  defendant  in. 

person,  2243. 
log  driving;  petition  of,  for  right  to  overflow  lands  (Wis.)  2518. 
minutes  of  first  meeting  of  stockholders,  2568. 
resolution  by  directors  of,  calling  in  subscriptions  to  stock  (Wis.> 

2573. 
resolution  of  dissolution,  by  stockholders,  2577. 
service  upon,  how  made,  p.  84  n. 
stock;  by-laws  of,  2569. 
stock  certificate,  2570. 

stock  in;  notice  of  calling  instalment  of  subscription,  2574. 
stock  in;  resolution  accepting  property  in  payment  for,  2572. 
stockholders  of ;  notice  of  first  meeting  (Wis.)  2565. 
stockholders  of;  notice  of  regular  annual  meeting,  2566. 
stockholder's  proxy,  general  form,  2567. 
verification  for  articles  of  incorporation,  for  filing  with  register  of 

deeds  or  secretary  of  state  (Wis.)  2555. 
without  officers;  affidavit  for  publication  of  summon?  aj^inst  (Wis.) 

147. 
;  order  of  publication,  157. 

CORRUPTION  and  extortion  in  public  office,  charging;  Justification  as 
defense  in  action  for  libel  or  slander,  1629. 

COSTS;  and  damages  on  appeal;  undertaking  for,  2360. 

and  damages  on  writ  of  error  in  civil  action;  bond  for  (Wls.»  2371.. 
bill  of;  accompanying  notice  of  taxation  of  costs,  2294. 
affidavit  to  obtain  security  for  (Wis.)  2282. 
bill  of  (Wis.)  2291. 

bill  of;  affidavit  of  attendance  of  witnesses  (Wis.)  2293. 
bill  of;  affidavit  of  disbursements  to  be  attached  to  (Wis.)  2292. 
bill  of,  in  supreme  court,  general  form,  2298; 
bond  as  security  for  (Minn.)  2286. 
complaint  on  undertaking  for,  738. 
items  of,  as  proposed;  objections  to  (Wis.)  2295. 
notice  of  filing  security  for  (Wis.)  2285. 
judgment  of  in  favor  of  garnishee  (Wis.)  306. 
notice  of  taxation  of,  accompanying  bill  of  costs,  229^ 
notice  of  taxation  of,  in  supreme  court,  2299. 

of  defendant,  provision  setting  off  against  plaintiff's  judgment,  2187 
of  former  action;  order  staying  proceedings  until  paid,  2488. 
of  suit,  note  and;  statement  for  confession  of  judgment,  by  defend- 
ant in  person,  2256. 
order  requiring  security  for  (Wis.)  2283. 
security  for;    affidavit  for  motion  for   (Iowa)    2287;    motion  for 

(Iowa)  2288;  bond  (Iowa)  2289. 
;  in  action  for  breach  of  sheriff's  bond,  p.  378  n. 
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COSTS— conL 

;  when  plaintiff  or  sureties  become  nonresident  after  action 

brought;  affidavit  for  (Minn.,  N.  Dak.  and  S.  Dak.)  2290. 

taxation  of,  by  clerk;  notice  of  motion  to  review  (Wis.)  2296. 

;  order  on  review  (Wis.)  2297. 

undertaking  for  security  for  (Wis.)   2284. 
-COTENANT;  petition  in  ejectment  against  (Iowa)  1109. 
COTENANT  (see  Tenant). 
COUNCIL  (see  Common  Council). 
COUNTERCLAIM;  affidavit  of  no  reply  to,  2055. 

;  judgment,  2058;  notice  of  motion  for  judgment,  2056;  order 

for  judgment,  2057. 

against  carrier,  for  negligence;  defense  in  action  for  services,  1448. 

and  defenses  pleaded  together,  1697. 

and  new  matter  replied  to;  where  answer  contains  both  defense  and 
counterclaim,  1703. 

and  plaintiff's  claim;  verdict  for  defendant  on,  1912. 

and  several  defenses;  formal  parts  of  answer  containing,  1327. 

as  well  as  new  defensive  matter  replied  to;  reply,  1701. 

as  well  as  new  defensive  matter  replied  to;  reply,  where  answer 
contains  both  denials  and  new  matter,  1702. 

by  defendant  on  attachment  bond  (Iowa)  264. 

by  way  of  set  off  against  plaintiff's  factor;  in  action  for  goods  sold, 
1445. 

case  of;  defense  in  abatement,  another  action  pending,  1349. 

demurrer  to  (Iowa)  1320,  (Minn.)  1315,   (Wis.)   1310. 

for  breach  of  warranty;  defense  in  action  on  bills  and  notes,  1469. 

equitable,  for  specific  performance;    defense  in  ejectment  action, 
1659. 

for  breach  of  warranty;  in  action  for  goods  sold,  1444. 

for  divorce  for  plaintiff's  adultery;  defense  in  action  for  divorce, 
1673. 

for  excess  of  deficiency  in  goods  exceeding  balance,  upon  part  pay- 
ment; in  action  for  goods  sold,  1446. 

for  improvements,  and  answer:   ejectment  action   (Wis.)   1666. 

general  form,  1696. 

or  set  off,  demurrer  to  (Nebr.)  1326. 

statement  admitting;  judgment  by  default  before  clerk,  2045. 

;  judgment  thereon,  2046. 

COUNTERMAND  of  execution  on  filing  supersedeas  bond  (Iowa)  2375. 
COUNTS,  several  setting  forth  the  same  cause  of  action;  notice  of  mo- 
tion to  compel  plaintiff  to  elect,  1749. 

;  affidavit  for  same,  1750. 

;  order  requiring  election,  1751. 

COUNTY  ATTORNEY,  notice  to,  of  issuance  of  writ  of  hateas    corpus 

(Iowa)  2384. 
COUNTY  AUDITOR,  within  state,  acknowledgment  by    (N.  Dak.  and 

S.  Dak.)  p.  16  n. 
COUNTY  CLERK  within  state,  acknowledgment  by  (111.)  p.  17  n. 
COUNTY  COURT,  appeal  from  after  expiration  of  time;  petition  to  cir- 
cuit court  to  allow  (Wis.)  2461. 

;  order  allowing  appeal,  2462. 

judgment  of  probating  will;  judgment  affirming  (Wis.)  2232. 

judgment  of,   refusing  probate   of   will;    judgment   reversing  and 
adopting  advisory  verdict  of  jury,  2233. 

judgment  on  appeal  from  (Wis.)  2221. 
COUNTY  JUDGE;  action  by  on  bond  of  executor  or  administrator,  for 
benefit  of  all  parties  (Wis.)  734. 

complaint  against  heirs  of  deceased  surety  on  probate  bond,  default 
accruing  after  settlement  of  estate  of  surety,  1263. 
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-COUNTY  OFFICE,  usurpation  of  by  one  elected  but  not  eligible;  quo 

warranto  by  taxpayer,  1269. 
COUNTY  OFFICERS;  action  by  taxpayer  to  restrain  them  from  paying 

an  illegal  claim,  1245. 
COUNTY  or  city;  action  against  for  damages  done  by  mob  or  riot,  878. 
COUPON  of  bond;  complaint  in  action  on,  717. 
COURT;   acting  without  jurisdiction;  petition  for  writ  of  prohibition 

against,  2436. 
application  to  for  judgment  by  default  (see  Judgment  by  Default). 
contempt  not  committed  in  presence  of;  affidavit  for  order  to  show 

cause  why  party  should  not  be  punished  criminally  (Wis.)  2002. 
criminal  contempt  committed  in  immediate  view  of;  commitment 

for  (N.  Dak.  and  Wis.)  2001. 
criminal  contempt  not  committed  in  presence  of;  commitment  for 

(N.  Dak.  and  Wis.)  2007. 

;  order  for  conviction  (N.  Dak.  and  Wis.)  2006. 

finding  by,  general  form,  1973. 

in  immediate  presence  of,  refusing  to  answer  question;   order  of 

summary  conviction  of  witness  for  criminal  contempt,  1999. 
Judgment  on  verdict  subject  to  opinion  of,  2161. 
money  paid  into,  and  service  of  certificate,  p.  936  n. 
of  record;  acknowledgment  by  (see  Judge). 

open;  breach  of  the  peace  or  disturbance;  order  of  summary  con- 
viction for  criminal  contempt,  2000. 
open;  judgment  by  confession  in  (Nebr.)  2264. 
order  (see  Obdeb). 

own  motion  of;  order  to  bring  in  new  parties,  1788. 
proof  taken  by  without  reference,  as  to  defendants  not  answering; 

judgment  on  trial  as  to  one  defendant  and  default  as  to  another, 

2167. 
proofs  taken  by  without  reference;  mortgage  foreclosure  judgment 

on  default  (Wis.)  2067. 
suing  without  leave  of;  affidavit  for  motion  for  dismissal,  2028. 
to  take  all  testimony  and  report  to;  order  of  reference  of  cause, 

1945. 
trial  by,  of  contested  issues,  without  reference;  judgment  of  fore- 
closure of  mortgage  (Wis.)  2070. 
trial  by  (see  Findings). 
trial  of  issues  of  fact  by;  judgment  on,  2164. 

;  reference  had  after  trial  and  before  final  judgment,  2165. 

verdict  subject  to  opinion  of  (Wis.)  1914. 
COURT    COMMISSIONER    within    state,    acknowledgment    by    (111.) 

p.  17  n.,  (N.  Dak.  and  S.  Dak.)  p.  16  n. 
without  state  (111.)  p.  17  n. 
COVENANT;  breach  of;  assignment  of  claim  for,  37. 

broken,  re-entry  after;  complaint  by  lessor  against  lessee,  778. 

defense  of  accord  and  satisfaction  in  action  on,  1539. 

denial  of  breach  of,  as  defense,  1538. 

of  seisin  or  right  to  convey,  breach  of,  803. 

not  to  disclose  secret  process  of  manufacture,  breach  of;  complaint 

for  damages  and  perpetual  injunction  against  purchaser,  1235. 
to  build;  allegation  for  injunction  against  violation  of,  415. 
to  insure  and  option  clause;  complaint  for  foreclosure  of  mortgage, 

1117. 
COVENANT  (see  Bbeach  of  Covenant). 
COVERTURE  of  defendant;   defense,  invalidity  of  contract  sued  on, 

1384. 
COVERTURE  (see  Maebikd  Woman;  Husband  and  Wife). 
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CREDIT;  complaint  against  auctioneer  for  selling  on,  902. 

fraudulently  obtained  for  another;  complaint,  855. 

giving;  denial  of  agent's  negligence  in,  1563. 

goods  fraudulently  obtained  on;  complaint  for,  854. 

indorser  to  give;  allegation  of  protest,  dishonor  and  notice,  p.  320  n. 

indorser  to  give,  and  maker;  complaint  by  payee  against,  603. 

unexpired;  defense  in  action  for  goods  sold,  1441. 
CREDITORS;   against  corporation  ofiScers;   complaint  to  enforce  stock 
subscription,  sequestrate  assets,  and  set  aside  fraudulent  assign- 
ment for  benefit  of  creditors,  1220. 

against  grantee  of  deceased  debtor,  when  estate  is  insufficient  to 
pay  claims  proven,  1205  (complaint). 

against  insolvent  bank  and  stockholders  to  enforce  additional  lia- 
bility of  stockholders  under  banking  law;  complaint,  1225. 

complaint  by  creditor  of  insolvent  business  corporation,  to  enforce- 
liability  of  stockholders  for  wages  due,  1224. 

complaint  by,  on  administration  bond  (Wis.)  730. 

equitable  action  by,  to  recover  against  heirs,  and  to  charge  real 
estate  received  by  them,  and  set  aside  conveyance  thereof  as 
fraudulent,  there  having  been  no  administration  of  estate  of 
debtor,  1264. 

new,  novation  by  substitution  of;  as  defense,  1415. 

;  case  of  promise  to  apply  debt  upon  mortgage  by  plaintiff^ 

1416. 

of  insolvent  corporation;  complaint  against  corporation  and  stock- 
holders, to  sequestrate  assets  and  enforce  payment  of  stock  sub- 
scription, 1219. 

or  stockholder;  complaint  by,  to  close  up  business  and  sequestrate 
property  of  insolvent  state  bank,  1221. 

petition  of  intervening  to  set  aside  prior  attachment,  233;  order  of 
hearing,  234;  order  vacating  attachment,  235;  order  awarding 
issues,  236. 

specific  performance  of  agreement  to  give  chattel  mortgage;  action 
by,  1143. 

suing  on  behalf  of  all  other  creditors;  allegation  of  representative 
capacity,  523. 

wife,  or  partner  Insured;  action  by,  on  life  insurance  policy,  765. 
CREDITORS;  benefit  of  (see  Assignment).  * 

claims  of,  in  administration  proceedings,  p.  816  n. 

distribution  of  assets  of  domestic  business  corporation  to,  by  re- 
ceiver; sequestration  action,  complaint  by  judgment  creditor, 
p.  741. 

for  benefit  of,  by  assignee;  allegation  of  representative  capacity, 
532. 

;  substituted  assignee,  533. 

fraud  of  (see  Feaud). 

judgment;  may  redeem  mortgaged  premises,  p.  650  n. 

of  deceased  person;  complaint  by,  to  reach  lands  purchased  by  de- 
ceased and  conveyed  to  another,  and  subject  them  to  trust  in 
favor  of  creditors  (Wis.)  1297. 

priority  of;  report  of  referee  as  to,  1958. 

property  disposed  of  in  fraud  of;  affidavit  for  arrest  in  civil  action, 
182. 

rival  claimants  and;   Interpleading  and  praying  for  determination 
of  their  rights;  complaint  by  trustee  of  title  of  real  estate,  1288. 
CREDITORS'  ACTION;   against  domestic  business  corporation  super- 
seded by  sequestration  action,  p.  740  n. 

allegation  for  Injunction,  429. 

allegation  that  defendant  has  assets;  as  defense,  1676. 
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amended  complaint  in,  against  insolvent  bank  and  its  officers,  to 
sequestrate  property  and   enforce  liability  of  stockholders  and 
officers,  1223. 
CREDITOR'S  ACTION,  complaint  in: 

administrator  on  behalf  of  creditors  to  seize  property  fraudulently 
conveyed  (Iowa)  p.  699  n. 

administrator,  to  reach  property  fraudulently  conveyed  by  intestate, 
1204. 

agreement  (see  Fbaudtjlent  Agbeement). 

allegations  by  trustee  in  bankruptcy  to  recover  unlawful  prefer 
ence,  p.  720  n. 

assets  fraudulently  conveyed;  seizure  of  in  creditor's  action,  p 
699  n. 

assets  of  corporation  fraudulently  conveyed  by  officers  to  themselves 
and  unpaid  stock  subscriptions;  judgment  creditor  against  insolv 
ent  corporation  and  its  officers,  to  reach,  1207. 

assets  of  debtors  transferred  to  third  person  for  note  and  the  nota 
assigned  for  benefit  of  creditors;  complaint  against  debtors,  seek- 
ing to  set  aside  transaction  as  fraudulent  and  for  a  receiver,  1192. 

assignee,  action  by  on  behalf  of  creditors,  to  seize  property  fraudu- 
lently conveyed  (Iowa)  p.  699  n. 

assignee  In  bankruptcy,  to  recover  unlawful  preference  or  its  value, 
1203. 

assignee,  judgment  debtor  and  pretended  creditor  named  in  assign- 
ment; complaint  against  to  set  aside  general  assignment  for  fraud 
extrinsic  to  the  instrument,  1190. 

assignee  of  judgment  against  judgment  debtor,  and  his  mortgagee 
of  personal  property,  and  an  assignee  under  fraudulent  agreement 
to  transfer  debtor's  property  including  mortgaged  property,  1194. 

assignment  for  benefit  of  creditors  of  note  given  for  assets  of  debtors 
transferred;  complaint  against  debtors,  seeking  to  set  aside  trans- 
action as  fraudulent,  and  for  a  receiver,  1192. 

assignment,  general;  complaint  against  judgment  debtor,  assignee 
and  pretended  creditor  named  in  assignment,  to  set  aside  general 
assignment  for  fraud  extrinsic  to  the  instrument,  1190. 

assignment  void  on  its  face;  complaint  to  set  aside,  1191. 

attaching  creditor  against  fraudulent  grantee,  in  aid  of  writ  of  at- 
tachment, to  set  aside  deed  of  real  estate,  1197. 

banking  corporation,  debtor,  wife,  an^  fraudulent  grantees  of  per- 
sonal property;  judgment  creditor  against,  to  reach  concealed 
personal  property  and  moneys,  1199. 

bankruptcy,  assignee  in;  to  recover  unlawful  preference  or  ita 
value;  action  by,  1203. 

bankruptcy,  trustee  in ;  recovery  of  unlawful  pref erenc  by,  p.  720  n. 

claims  proven,  estate  insufficient  to  pay;  creditor  against  grantea 
of  deceased  debtor,  1205. 

concealed  personal  property  and  moneys;  judgment  creditor  against 
debtor,  wife,  fraudulent  grantees,  and  banking  corporation,  1199. 

confessing  judgment,  fraudulently;  action  against  judgment  debtor 
and  another  to  set  aside  judgment  and  sale,  1195. 

contract,  royalties  due  on;  action  by  judgment  creditor,  to  reach, 
1202. 

conveyance,  fraudulent,  by  Intestate;  action  for  recovery  of,  by  ad- 
ministrator, 1204. 
conveyance,  fraudulent,  of  corporate  assets  by  officers  to  themselves, 
and   unpaid   stock  subscriptions;    action   by  judgment   creditor 
against  insolvent  corporation  and  its  officers,  to  reach,  1207. 

112 


1778  INDEX. 

IReferences  are  to  Forms  unless  otherwise  Indicated.     Forma  1-1300, 
Vol.  I;  1300-2576,  Vol.  II.] 

CREDITORS'  ACTION— cont. 

conveyance,  fraudulent,  of  real  property;  action  by  judgment  cred- 
itor to  set  aside,  1186. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  on  justice  judgment,  1188. 

conveyance  made  prior  to  creation  of  indebtedness;  action  by  judg- 
ment creditor  to  set  aside,  1200. 

conveyance  of  real  estate,  setting  aside;  two  creditors  suing  to- 
gether, against  debtor  and  his  fraudulent  grantee,  1196. 

conveyance  to  third  person  in  fraud  of  creditors,  of  land  purchased 
by  debtor;  action  by  creditor  of  deceased  debtor,  to  reach,  1206. 

corporate  assets  fraudulently  conveyed  by  officers  to  themselves, 
and  unpaid  stock  subscriptions;  action  by  judgment  creditor 
against  insolvent  corporation  and  its  officers,  to  reach,  1207. 

corporation  and  fraudulent  grantees,  against;  for  seizure  of  prop- 
erty fraudulently  conveyed,  p.  699  n. 

corporation  (see  Banking  Cobpobation). 

creditor  against  grantee  of  deceased  debtor,  when  estate  is  Insuffi- 
cient to  pay  claims  proven,  1205. 

creditor  (see  Judgment  Ckeditoe). 

creditors,  benefit  of  (see  Assignment). 

creditors,  fraud  of  (see  Fraud). 

debtor;  against,  to  reach  demands  due  from  third  persons,  1189. 

debtor  and  fraudulent  grantee;  judgment  creditor  against,  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 

debtor  and  fraudulent  grantee;  two  creditors  against,  suing  to- 
gether, to  set  aside  conveyance  of  real  estate,  1196. 

debtor  and  trustee,  against,  to  reach  trust  fund  or  income,  1196. 

debtor,  deceased;  creditor  against  grantee  of,  when  estate  Is  In- 
sufficient to  pay  claims  proven,  1205. 

debtor,  deceased;  creditor  against,  to  reach  land  purchased  by  the 
debtor  but  conveyed  to  third  person  in  fraud  of  creditors,  1206. 

debtor,  property  of  transferred,  including  mortgaged  property,  un- 
der fraudulent  agreement;  assignee  of  judgment  against  judg- 
ment debtor,  mortgagee  of  personal  property,  and  assignee  there- 
of, 1194. 

debtor;  royalties  due  to  from  publisher  on  contract;  complaint  by 
judgment  creditor  to  reach,  1202.  • 

debtor;  salary  due  to;  complaint  by  creditor  to  reach,  1201. 

debtor;  transfer  by,  of  personal  property  subject  to  levy  and  execu- 
tion sale,  in  fraud  of  creditors;  seizure  of  by  levy  or  attachment 
in  creditor's  action,  p.  698  n. 

debtor  who  transferred  assets  to  third  person  for  note  an^  assigned 
note  for  benefit  of  creditors;  complaint  against,  seeking  to  set 
aside  transaction  as  fraudulent,  and  for  a  receiver,  1192. 

debtor,  wife,  fraudulent  grantees  of  personal  property,  and  banking 
corporation;  judgment  creditor  against,  to  reach  concealed  per- 
sonal property  and  moneys,  1199. 

debtor  (see  Judgment  Debtoe). 

deceased  debtor;  creditor  against  grantee  of,  when  estate  is  insuffi- 
cient to  pay  claims  proven,  1205. 

deceased  debtor;  creditor  against,  to  reach  land  purchased  by  the 
debtor;  but  conveyed  to  third  person  in  fraud  of  creditors,  1206. 

deed  (see  Conveyance). 

demands  due  from  third  persons;  complaint  against  debtor,  to 
reach,  1189. 

due   (see  Demands  Due;   Indebtedness;   Salary  Due;  Rotaitiks). 

essentials  and  nature  of  creditor's  action,  p.  698  n. 
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estate  insufficient  to  pay  claims  proven;  creditor  against  grantee  of 
deceased  debtor,  1205. 

execution  sale  and  levy;  tangible  personal  property  subject  to 
be  transferred  by  debtor  in  fraud  of  creditors;  seizure  of  by  levy 
or  attachment,  in  creditor's  action,  p.  698  n. 

fraud  extrinsic  to  instrument;  against  judgment  debtor,  assignee, 
and  a  pretended  creditor  named  in  the  assignment,  to  set  aside 
general  assignment,  1190. 

fraud  of  creditors,  land  purchased  by  debtor  but  conveyed  to  third 
person;  by  creditor  of  deceased  debtor,  to  reach,  1206. 

fraud  of  creditors;  tangible  personal  property  subject  to  levy  and 
execution  sale  transferred  by  debtor;  seizure  of  by  levy  or  at- 
tachment, in  creditor's  action,  p.  698  n. 

fraudulent  agreement  to  transfer  debtor's  property  including  mort- 
gaged property;  assignee  of  judgment  against  assignee,  under 
agreement,  judgment  debtor,  and  mortgagee  of  personal  property, 
1194. 

fraudulent  conveyance  of  corporate  assets  by  officers  to  themselves, 
and  unpaid  stock  subscriptions;  judgment  creditor  against  in- 
solvent corporation  and  officers,  to  reach,  1207. 

fraudulent  conveyance  of  real  estate;  by  judgment  creditor,  to  set 
aside,  1186. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  on  justice  judgment,  1188. 

fraudulent  grantee  and  debtor;  judgment  creditor  against,  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 

fraudulent  grantee  and  debtor;  two  creditors  suing  together  against, 
to  set  aside  conveyance  of  real  estate,  1196. 

fraudulent  grantee;  attaching  creditor  against,  in  aid  of  writ  of 
attachmont,  to  set  aside  deed  of  real  estate,  1197. 

fraudulent  feTantee  of  corporation;  against,  to  seize  property  fraud- 
ulently coiifeyed,  p.  699  n. 

fraudulent  gruiitees  of  personal  property,  debtor,  wife,  and  banking 
corporation;  judgment  creditor  against,  to  reach  concealed  per- 
sonal property  a^A  moneys,  1199. 

fraudulent  transaction  (transfer  of  assets  to  third  person  for  note, 
and  assignment  of  liote  for  benefit  of  creditors) ;  setting  aside  aa 
fraudulent  and  for  leceiver,  1192. 

fraudulent  transfer  of  personal  property;  judgment  creditor  against 
debtor  and  fraudulent  grantee,  to  set  aside,  1198. 

fraudulently  confessing  judgment;  against  judgment  debtor  to  set 
aside  judgment  and  sale,  1195. 

fraudulently  conveyed  property  by  intestata;  recovery  of,  by  ad- 
ministrator, 1204. 

fund  (see  Trust  Fund). 

general  assignment,  setting  aside  for  fraud  extrinsic  to  the  instru- 
ment; against  judgment  debtor,  asb.lgnee,  and  a  pretended  cred- 
itor named  in  the  assignment,  1190. 

grantee,  fraudulent,  and  debtor;  judgment  creditor  against,  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 

grantee,  fraudulent   (see  Fraudulent  Grantee). 

grantee  of  deceased  debtor;  creditor  against,  wiien  estate  is  insuffi- 
cient to  pay  claims  proven,  1205. 

grantee  (see  Fraudulent  Grantee). 

Income  and  trust  fund;  against  debtor  and  his  tfistee  to  reach, 
1193. 

Incumbrances  (see  Creditor's  Actions). 
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indebtedness  created  after  conveyance;  judgment  creditor,  to  set 
aside  conveyance,  1200. 

insolvent  corporation  and  officers;  judgment  creditor  against  to- 
reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to -themselves,  1207. 

insufficient  estate  to  pay  claims  proven;  creditor  against  grantee  of 
deceased  debtor,  1205. 

intestate,  fraudulent  conveyance  by;  recovery  of  property  by  ad- 
ministrator, 1204. 

judgment  and  sale,  setting  aside;  complaint  against  judgment 
debtor  and  one  to  whom  he  fraudulently  confessed  judgment, 
1195. 

judgment,  assignee  of,  against  judgment  debtor,  and  his  mortgagee 
of  personal  property,  and  an  assignee  under  a  fraudulent  agree- 
ment, to  transfer  debtor's  property,  including  the  mortgaged 
property,  1194. 

judgment  creditor  against  debtor  and  fraudulent  grantee;  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 

judgment  creditor  against  debtor,  wife,  fraudulent  grantees  of  per- 
sonal property,  and  banking  corporation;  to  reach  concealed  per- 
sonal property  and  moneys,  1199. 

judgment  creditor;  to  reach  royalties  due  on  contract,  1202. 

judgment  creditor;  to  set  aside  fraudulent  conveyance  of  real  es- 
tate, 1186. 

judgment  creditor;  on  justice  judgment,  to  set  aside  fraudulent  con- 
veyance of  real  estate,  1188. 

— ' — ;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

judgment  debtor,  assignee,  and  pretended  creditor  named  in  the 
assignment;  complaint  against,  to  set  aside  general  assignment 
for  fraud  extrinsic  to  the  instrument,  1190. 

judgment  creditor  in  justice  judgment;  complaint  by  to  set  aside 
fraudulent  conveyance  of  real  estate,  1188. 

land  fraudulently  conveyed ;  seizure  of,  in  creditor's  action,  p.  699  n. 

land  purchased  by  debtor  but  conveyed  to  third  person  in  fraud  of 
creditors;  complaint  by  creditor  of  deceased  debtor,  1206. 

levy  and  execution  sale;  tangible  personal  property  subject  to,  trans- 
ferred by  debtor  in  fraud  of  creditors;  seizure  of  by  attachment 
or  levy,  in  creditor's  action,  p.  698  n. 

moneys  and  personal  property,  concealed;  judgment  creditor 
against  debtor,  wife,  fraudulent  grantees,  and  banking  corpora- 
tion, 1199. 

mortgaged  property  transferred   (see  Pbopbett  Teansfebebd). 

mortgagee  of  personal  property  of  judgment  debtor,  judgment 
debtor,  and  assignee  under  fraudulent  agreement  to  transfer 
debtor's  property,  including  mortgaged  property;  assignee  of 
judgment  against,  1194. 

note  of  third  person,  assets  of  debtor  transferred  for,  and  note  as- 
signed for  benefit  of  creditors;  complaint  against  debtors,  seek- 
ing to  set  aside  transaction  as  fraudulent,  and  for  a  receiver,  1192. 

officers  and  insolvent  corporation;  judgment  creditor  against,  to 
reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 

payment  of  claims  (see  Claims). 

persons  (see  Thibd  Persons).' 

personal  property,  concealed,  and  moneys;  judgment  creditor 
against  debtor,  wife,  fraudulent  grantee,  and  banking  corpora- 
tion, 1199. 
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CREDITORS'  ACTION— cont. 

personal  property,  mortgagee  of,  judgment  debtor,  and  assignee 
under  fraudulent  agreement  to  transfer  debtor's -property.  Includ- 
ing mortgaged  property;  assignee  of  judgment  against,  1194. 
personal  property,  setting  aside  fraudulent  transfer  of;  judgment 

creditor  against  debtor  and  fraudulent  grantee,  1198. 
personal  property  subject  to  levy  and  execution  sale,  transferred  by 
debtor  in  fraud  of  creditors;  seizure  of  by  attachment  or  levy,  in 
creditor's  action,  p.  698  n. 
preference,  unlawful,  or  its  value;  by  assignee  in  bankruptcy  to  re- 
cover, 1203. 
pretended  creditor  named  In  assignment,  judgment  debtor,  and  as- 
signee;  against,  to  set  aside  general  assignment  for  fraud  ex- 
trinsic to  the  instrument,  1190. 
property  fraudulently  conveyed  by  Intestate;   recovery  by  admin- 
istrator, 1204. 
property  transferred  under  fraudulent  agreement,  including  mort- 
gaged property;   assignee  of  judgment  against  judgment  debtor, 
his  mortgagee  of  personal  property,  and  assignee  of  latter,  1194. 
publishers,  royalties  due  from  on  contract;  by  judgment  creditor  to 

reach, 1202. 
purchase  of  land  by  debtor,  but  conveyed  to  third  person  in  fraud 

of  creditors;  creditor  of  deceased  debtor,  to  reach,  1206. 
real  estate,  fraudulent  conveyance  of;   to  set  aside;   complaint  by 
judgment  creditor,  1186. 

;  on  justice  judgment,  1188. 

;  one  on  behalf  of  self  and  other  judgment  creditors,  1187. 

real  estate,  setting  aside  conveyance  of;   two  creditors  suing  to- 
gether, against  debtor  and  his  fraudulent  grantee,  1196. 
real  estate,  setting  aside  deed  of;  attaching  creditor  against  fraudu- 
lent grantee  in  aid  of  writ  of  attachment,  1197. 
real  estate  transferred  in  fraud  of  creditors;  seizure  of  in  creditors' 

action,  p.  698  n. 
receiver;  action  by,  to  seize  property  on  behalf  of  creditors,  which 

has  been  fraudulently  conveyed  (Iowa)  p.  699  n. 
receiver,  for,  and  for  setting  aside  transfer  of  assets  to  third  per- 
son for  note  and  assignment  of  note  for  benefit  of  creditors; 
against  debtors,  for  fraud,  1192. 
recovery  of  unlawful  preference  or  its  value;  by  assignee  in  bank- 
ruptcy, 1203. 
royalties  due  on  contract;  by  judgment  creditor,  to  reach,  1202. 
salary  due  debtor;  action  by  creditor,  1201. 
sale,  and  judgment,  setting  aside;  against  judgment  debtor  and  one 

to  whom  he  fraudulently  confessed  judgment,  1195. 
seizure   of  property   fraudulently   conveyed,   in   creditors'   action, 

p.  698  n. 
setting  aside  assignment  void  on  its  face,  1191. 
eetting  aside  conveyance  made  prior  to  creation  of  indebtedness; 

action  by  judgment  creditor,  1200. 
setting  aside  conveyance  of  real  estate;   two  creditors  suing  to- 
gether, against  debtor  and  his  fraudulent  grantee,  1196. 
setting  aside  deed  of  real  estate;  attaching  creditor  against  fraudu- 
lent grantee,  in  aid  of  writ  of  attachment,  1197. 
setting  aside  fraudulent  conveyance  of  real  estate;   by  judgment 
creditor,  1186. 

;  on  justice  judgment,  1188. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

setting  aside-  fraudulent  transfer  of  personal  property;   judgment 
creditor  against  debtor  and  fraudulent  grantee,  1198. 
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CREDITORS'  ACTION— cont. 

setting  aside  general  assignment  for  fraud  extrinsic  to  Instrument  j 
against  judgment  debtor,  assignee,  and  a  pretended  creditor 
named  in  the  assignment,  1190. 

Betting  aside  judgment  and  sale;  against  judgment  debtor  and  one 
to  whom  he  fraudulently  confessed  judgment,  1195. 

setting  aside  transfer  of  assets  to  third  person  for  note  and  assign- 
ment of  note  for  benefit  of  creditors,  and  for  a  receiyer;  against 
debtors,  1192. 

stock  subscriptions  unpaid,  and  corporate  assets  fraudulently-  con- 
veyed by  ofiicers  to  themselves;  judgment  creditor  against  insolv- 
ent corporation  and  officers,  to  rea,ch,  1207. 

suing  together;  two  creditors  against  debtor  and  fraudulent  grantee, 
to  set  aside  conveyance  of  real  estate,  1196. 

tangible  personal  property  subject  to  levy  and  execution  sale,  trans- 
ferred by  debtor  in  fraud  of  creditors;  seizure  of  by  attachment 
or  levy,  in  creditors'  action,  p.  698  n. 

third  persons;  against  debtor,  to  reach  demands  due  from,  1189. 

third  person,  assets  of  debtors  transferred  to  for  note,  and  note  as- 
signed for  benefit  of  creditors;  against  debtors,  seeking  to  set 
aside  transaction  as  fraudulent,  and  for  a  receiver,  1192. 

third  person,  conveyance  to  in  fraud  of  creditors,  of  land  purchased 
by  debtor;  by  creditor  of  deceased  debtor,  to  reach,  1206. 

transfer  of  personal  property  by  debtor  in  fraud  of  creditors;  seiz- 
ure of  by  levy  or  attachment,  in  creditors'  action,  p.  698  n. 

transfer  of  personal  property,  fraudulent,  setting  aside;  judgment 
creditor  against  debtor  and  fraudulent  grantee,  1198. 

transfer  (see  Peopeety  Teansferked)  . 

trust  fund  or  income;  against  debtor  and  his  trustee  to  reach,  1193. 

trustee  in  bankruptcy;  action  to  recover  unlawful  preference, 
p.  720  n. 

unlawful  preference,  recovery  of  or  its  value;  by  assignee  in  bank- 
ruptcy, 1203. 

unpaid  stock  subscriptions  and  corporate  assets  fraudulently  con- 
veyed by  officers  to  themselves;  judgment  creditor  against  insolv- 
ent corporation  and  ofiicers,  to  reach,  1207. 

void  assignment,  on  its  face;  setting  aside,  1191. 

wife,  debtor,  fraudulent  grantees  of  personal  property,  and  bank- 
ing corporation;  judgment  creditor  against,  to  reach  concealed 
personal  property  and  moneys,  .1199. 

writ  of  attachment,  in  aid  of;  attaching  creditor  against  fraudulent 
grantee,  to  set  aside  deed  of  real  estate,  1197. 

denial  of  execution  in,  as  defense,  1674. 

denial  of  possession  of  assets  belonging  to  judgment  debtor,  as  de- 
fense, 1677. 

denial  of  residence,  as  defense,  1675. 

denial  that  conveyance  was  fraudulent,  1678. 

in  equity,  to  enforce  liabilities  created  by  law;  complaint  against 
ofiicers  and  stockholders  of  insolvent  corporation,  p.  742  n. 

order  appointing  receiver  in  (Wis.)  2465. 

petition  by  judgment  creditor  to  be  made  coplaintiff,  1791. 

supplemental  complaint  in,  seeking  to  set  aside  an  assignment  made 
subsequent  to  original  complaint  which  alleged  that  defendants 
intended  to  assign  with  preferences  in  violation  of  an  agreement 
with  plaintiffs,  and  prayed  injunction,  1705. 
CRIMINAL;  accusation;  notice  to  district  attorney  where  party  is  de- 
tained on,  2389. 

charge,  malicious  prosecution  on,  plaintiff  discharged  on  prelim- 
inary examination;  complaint,  950. 
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CRIMINAL— cont. 

contempt  committed  In  Immediate  view  of  the  court;  commitment 
for  (N.  Dak.  and  Wis.)  2001. 

contempt  of  witness;  order  of  summary  conviction;  for  refusing  to 
answer  question  in  immediate  presence  of  the  court,  1999. 

;  for  breach  of  peace  or  disturbance  in  open  court,  2000. 

contempt  not  committed  in  the  presence  of  the  court;  commitment 
for  (N.  Dak.  and  Wis.)  2007. 

contempt  not  committed  in  presence  of  the  court;  order  of  convic- 
tion for  (N.  Dak.  and  Wis.)  20Q6. 

conversation;  imprisonment  in  action  for,  p.  109  n. 

conversation  with  wife;  complaint  for,  978. 

proceedings  for  contempt;  attachment  for  arrest  of  contemner,  2005. 

process,  justification  of  arrest  under;  as  defense  in  action  for  false 
imprisonment  and  malicious  prosecution,  1624. 

punishment;  aflBdavit  for  order  to  show  cause  why  party  should  not 
suffer  punishment  for  contempt  not  committed  in  presence  of  the 
court  (Wis.)  2002. 

;  for  publishing  false  report  of  judicial  proceedings   (N.  Dak. 

and  Wis.)   2003. 

;  order  to  show  cause,  2004. 

CROSS-COMPLAINT  by  defendant  (Wis.)  2489. 

bringing  in  new  parties  on  filing  of  (Wis.)  2490. 
CROSS     INTERROGATORIES;     and     interrogatories     for    deposition 
(Minn.)  1865. 

for  deposition  (Iowa)  1873. 

for  issuance  of  commission  to  take  deposition,  with  proposal  of 
additional  commissioner  (Wis.)  1850. 
CROSS  ROAD,  interfering  with  construction  of;  allegation  for  injunc- 
tion against  railroad,  434. 
CROSSING,  agreement  by  railroad  to  construct;  complaint  for  specific 
performance,  1146. 

collision  at;    complaint  against  railway  company  for,   1031,  1032, 
1033. 
CRUEL   and   inhuman  treatment;    complaint   for   limited   divorce   on 

ground  of,  1249. 
CULVERT;  complaint  for  injuries  resulting  from  lack  of  guard  or  rail- 
ing on,  1004. 
CUTTING;  and  converting  timber;  complaint  for  trespass,  1092. 

and  removing  timber;  complaint  for  trespass  to  real  property  (Wis.) 
1096. 

timber,  verdict  in  action  for;  where  defendant  claims  cutting  was 
by  mistake  (Wis.)  1926. 

timber;  waste  by;  allegation  for  injunction  against,  399. 

timber;  where  defendant  claims  cutting  was  by  mistake,  judgment 
for;  where  jury  negatives  claim  of  mistake  (Wis.)  2201. 

• ;  where  jury  finds  mistake  but  offer  of  judgment  is  not  sufla- 

cient  (Wis.)  2202. 

;  where  jury  finds  mistake,  and  offer  of  judgment  is  suflBcient 

(Wis.)  2203. 
DAM;  causing  backwater;  complaint  for  erecting,  1070. 

denial  of  building  or  maintaining;  as  defense  in  action  against 
nuisance,  1643. 

which  Is  a  nuisance;  complaint  against  erector,  1071. 

;  land  transferred,  1072. 

;  special  damage  to  land,  1073. 

DAMAGED  goods,  sale  of  and  deficiency  paid;  defense  in  action  on  in- 
surance policy,  1509. 
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DAMAGES;  account  as  to;  order  of  reference  to  take,  1941. 
action  for  double  or  treble;  judgment,  2174. 
allegation  of,  in  action  against  seller  on  oral  contract  of  sale, 

p.  452  n., 
allegation  of.  In  complaint  for  breach  of  contract  of  indemnity, 

p.  444  n. 
and  costs  on  appeal;  undertaking  for,  2360. 

assessment  of  by  jury,  or  on  reference;  order  for  judgment  by  de- 
fault and,  2048.  '■>_ 
assessment  of,  for  lands  taken -for  railway  purposes;  application  for 

appointment  of  commission,  by  railway  company  to  sheriff  (Iowa) 

2533. 
;  notice  of  appeal  from  assessment,  2537;  notice  of  application, 

2535;  order  appointing  commissioners,  2534. 
and  costs  on  writ  of  error  in  civil  action;  bond  for  (Wis.)  2371. 
and  injunction  against  waste;   complaint  by  lessor  against  lessee 

(Wis.)  1086. 
and  perpetual  injunction  against  infringement  of  trademark  or 

Imitation  of  label;  complaint  for,  1231. 
and  perpetual   injunction;    complaint  for,  against  purchaser,  on 

breach  of  covenant  not  to  disclose  secret  process  of  manufacture, 

1235. 
complaint  for  against  witness  disobeying  subpoena,  1283. 
excessive;  order  for  new  trial  for,  1993. 

for,  and  to  enjoin  use  of  trademark  and  label;  complaint,  1298. 
for  failure  to  return,  and  for  hire  of  personal  property;  complaint, 

697. 
for  ill  use,  and  for  hire  of  personal  property;  complaint,  698. 
for  mesne  profits  and  waste;  complaint  in  ejectment  (Minn.)  1103. 
for  stock  killed  or  crippled;  appointment  of  appraisers  (S.  Dak.)  52. 
from  waste;  complaint  by  lessor  against  lessee,  1080. 
in  action  at  law,  and  abating  nuisance;  judgment  (Wis.)  2180. 
in  injunction,  confirming  referee's  report;  notice  of  motion  for,  454. 

;  order  for,  455. 

in  injunction;  notice  of  motion  for  reference  to  ascertain,  452. 
in  injunction;  order  of  reference  to  ascertain,  453. 
Individual,  of  stockholder,  resulting  from  fraud  of  promoters;  com- 
plaint by  stockholder,  1230. 
Judgment  for,  and  awarding  peremptory  writ  of  mandamus  after 

trial  of  temporary  writ,  2429. 
liability  of  telegraph  company  for,  p.  513  n. 
In  ejectment,  none;  complaint  (Minn.)  1102. 
nominal;  complaint  in  ejectment  (Wis.)  1099. 
nominal;  petition  in  ejectment  (Iowa)  1108. 
notice  to  landowner  of  assessment  of,  by  appraisers,  in  condemn^.- 

tlon  proceedings  (Nebr.)  2551. 
offer  to  liquidate,  served  with  answer,  1826. 

;  notice  of  acceptance  of  offer,  1826o. 

order  setting  off  taxes  paid  by  defendant,  against  and  requiring 

plaintiff  to  pay  the  excess;  condition  of  judgment  in  ejectment 

(Wis.)  2143. 
recovery  of,  and  abatement  of  nuisance  from  offensive  trade,  1058, 

1059   (complaint). 

;  prayer  for  Injunction,  1060. 

resulting  from  sale  of  liquors  to  husband,  an  habitual  drunkard; 

complaint  by  wife  against  saloonkeeper  (Iowa)  1280,  (Wis.)  1278. 
■ ;  complaint  in  name  of  state  on  saloonkeeper's  bond    (Wis.) 

1279. 
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DAMAGES— cont. 

retaining  action  for  recovery  of,  but  denying  specific  performance; 

interlocutory  judgment,  2193. 
special  or  consecLuential;  allegation  of  In  complaint  on  contract  of 

sale,  837. 
■without;  petition  in  ejectment  (Nebr.)  1112. 
DAMMING  up  river  and  flowing  premises,  building  street  so  as  to; 

complaint  against  municipality,  1012. 
DANGER  of  damage  by  mob  or  riot;  notice  of,  p.  485  n. 
DANGERS  near  track  (see  Railway  .Company). 

DANGEROUS;   and  attractive  nuisance  In  street.  Injuring  child;   com- 
plaint, 1053. 
horse,  injuries  from  driving;   complaint  by  minor  servant  against 

employer,  1051. 
obstructions  on  a  sidewalk;  Injuries  by  snow  and  ice,  p.  567  n. 
or  defective  machinery;  complaint  by  servant  against  employer  for 

Injury,  1045. 
structure  in  street,  leaving;  complaint  against  city,  1011. 
(See  Poisonous.) 
DATE;  complaint  in  action  on  promissory  note  wrongfully  dated,  587. 
DAUGHTER  or  servant;  complaint  for  seduction  of,  975 
DAY  CERTAIN,  repayment  on;  complaint  for  money  paid  to  discharge 

another's  debt,  634. 
DEATH;   by  accident;  action  by  personal  representative  on  accident 
policy,  770. 
during  violation  of  law;  defense,  lU  action  on  Insurance  policy,  1513. 
of  defendant  before  publication  of  summons  completed;  afBdavit  of 

attachment  issued  and,  1782. 
of  husband;  action  by  administratrix  for  negligent  construction  of 

cistern  by  municipality,  1009. 
of  person  killed  in  collision  with  street  car;  complaint  by  adminla- 

trator  against  street  railway  company,  1038. 
or  disability  of  plaintiff;  notice  of  motion  for  revival  or  continu- 
ance, 1765. 
DEBT;  barred  by  statute  of  limitations;  new  promise  to  pay,  711. 
due  the  state;  aflSdavit  for  attachment  (Iowa)  255. 
existing;  action  on  guaranty  of,  751. 

for  money  lost  at  play;  defense,  invalidity  of  contract,  1399. 
fraudulently  contracted ;  affidavit  for  arrest  in  civil  action  for,  181. 
imprisonment  for,  p.  108  n. 
money  paid  to  discharge  another's;  complaint  for,  633. 

;  amount  to  be  repaid  on  day  certain;  complain t^  634. 

mortgage  given  as  security  for,  under  which  plaintiff  took  property; 

defense,  1414. 
■not  due;  affidavit  for  attachment  (Nebr.)  287. 
not  due;  order  granting  attachment  for  (Nebr.)  288. 
not  due;  petition  for  writ  of  attachment  (Iowa)  254. 
not  due;  statement  for  confession  of  judgment,  by  defendant  in  per- 
son, 2259. 
of  corporation;  sequestration  action  for  payment  of,  p.  741  n. 
of  firm,  promise  by  copartners  to  pay;  complaint  by  retiring  part- 
ner on,  828. 
part  only  due,  and  premises  to  be  sold  In  parcels;   judgment  of 
foreclosure  and  sale  (Nebr.)  2092. 

rl  whole  property  to  be  sold  together,  2093. 

precedent;  complaint  on  promise  in  consideration  of,  710. 
promise  to  apply,  on  mortgage  by  plaintiff,  novation  by  substitu- 
tion of  new  creditor;  defense,  141G. 
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DEBTOR;  adjudging  guilty  of  civil  contempt;  order,  in  supplementary 
proceedings,  2347. 

;  commitment,  2348. 

against,  to  reach  demands  due  from  third  persons;  complaint,  1189. 

and  fraudulent  grantee;  complaint  hy  judgment  creditor  against,  to 
set  aside  fraudulent  transfer  of  personal  property,  1198. 

and  fraudulent  grantee;  complaint  by  two  creditors  against,  suing 
together,  to  set  aside  conveyance  of  real  estate,  1196. 

and  trustee;  complaint  against,  to  reach  trust  fund  or  income,  1193.. 

and  witnesses;  examination  of,  in  supplementary  proceedings,  2336. 

;  before  referee,  2337. 

assignment  by,  to  receiver,  2466. 

creditor  against  grantee  of  deceased,  when  estate  is  insufl3cient  to 
pay  claims  proven;  complaint,  1205. 

deceased,  creditor  against,  to  reach  land  purchased  by  the  debtor 
but  conveyed  to  third  person  in  fraud  of  creditors;  complaint, 
1206. 

property  of  transferred,  including  mortgaged  property,  under  fraud- 
ulent agreement;  complaint  by  assignee  of  judgment  against  judg- 
ment debtor,  mortgagee  of  personal  property,  and  assignee  there- 
of, 1194. 

return  of  after  escape;  defense,  by  sheriff,  1582. 

royalties  due  from  publisher  on  contract;  complaint  by  judgment 
creditor  to  reach,  1202.'. 

salary  due  to;  complaint  by  creditor,  to  reach,  1201. 

several  joint;  judgment  in  form  against,  one  only  having  been; 
served  (Wis.)  2224. 

there  having  been  no  administration  of  estate  of;  equitable  actioit 
by  creditor  against  heirs,  and  to  charge  real  estate  received  by 
them,  and  to  set  aside  conveyances  thereof  as  fraudulent,  1264. 

transfer  by,  of  personal  property  subject  to  levy  and  execution  sale, 
in  fraud  of  creditors;  seizure  of  by  levy  or  attachment  in  credit- 
or's action,  p.  698  n. 

undertaking  of,  in  supplementary  proceedings;  order  for,  2342. 

;  undertaking,  2343. 

who  transferred  assets  to  third  person  for  note  and  assigned  note 
for  benefit  of  creditors;  complaint  against,  seeking  to  set  aside 
transaction  as  fraudulent,  and  for  a  receiver,  1192. 

wife,  fraudulent  grantee  of  personal  property,  and  banking  corpo- 
ration; complaint  by  judgment  creditor  against,  to  reach  con- 
cealed personal  property  and  moneys,  1199. 

(See  Joint  Debtob;  Judgment  Debtob;  Stjpplementakt  Proceed- 
ings.) 
DECEIT,  cause  of  action  for;  essentials  of,  p.  463  n. 

defense  in  action  for;  admission  of  representations  but  denial  of 
their  falsity,  1585. 

defense  in  action  for;  denial  of  representations  alleged,  1584. 

defense  in  action  for;  denial  of  sale  of  goods,  1583. 

general  form  of  complaint  for,  853. 

note  given  for  goods  sold  by;  defense,  in  action  on  bills  and  notes, 
1467. 

personal  action  against  officer  for,  cannot  be  joined  in  sequestration 
action,  p.  741  n. 
DECISION;  notice  of  filing  of,  1978. 

of  motion  upon  order  to  show  cause;  order  absolute  for  inspection 
and  copies,  after,  1829. 

or  findings;  petition  to  amend  judgment  to  accord  with,  2491. 
DECREE  (see  Judgment). 
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DEED;  absolute;  complaint  to  have  declared  mortgage  and  foreclosed^ 
1121. 

avoided  by  adverse  possession;  defense,  in  action  of  ejectment,  1661. 

cancellation  of;  complaint  by  owner  for,  and  to  quiet  title,  1182. 

complaint  to  have  declared  mortgage  and  to  redeem,  by  grantor, 
1136. 

denial  of,  as  defense,  1379. 

fraudulently  represented  to  be  instrument  of  another  character; 
complaint  for  setting  aside,  1208. 

how  acknowledged,  p.  9  n  (Minn.)  p.  14  n. 

land  sold  but  not  conveyed  in;  defense,  In  ejectment  action,  1660. 

obtained  by  fraud;  judgment  setting  aside,  2190. 

obtained  by  fraud;  complaint  for  setting  aside  and  for  reconvey- 
ance, 1209,  1210. 

of  real  estate  unrecorded;  complaint  by  grantee  against  grantor  for 
conveyance  to  innocent  purchaser,  1299. 

one  incumbrance  excepted  in;  complaint  in  action  for  breach  of 
covenant  against  incumbrances,  801. 

reformation  of,  by  correcting  mistaken  description;  complaint  for, 
1212, 1213. 

reformation  of,  on  ground  of  mistake;  judgment,  2229. 

sheriff's;  in  foreclosure  by  advertisement,  2454. 

sheriff's;  on  execution  sale  (N  Dak.  and  S.  Dak.)  2356  (Wis.)  2352. 

sheriff's  on  foreclosure  by  action  (N.  Dak.  and  S.  Dak.)  2089,  (Wis.) 
2074. 
DEFACING  house,  entering  and,  and  injuring  personal  property;  com- 
plaint for  trespass  to  real  property,  1095. 
DE  FACTO  village;  joinder  of.  In  action  by  taxpayer  to  oust  officers  of, 

and  challenging  corporate  existence,  p.  838  n. 
DEFAMATION,  essentials  of  cause  of  action,  p.  532  n. 

(See  Slandek;  Libel.) 
DEFAULT;  affidavit  to  open  and  defend,  defendant  served  by  publica- 
tion who  received  no  actual  notice  (Wis.)  2279. 

after  reference,  amount  all  due;  foreclosure  judgment  (Wis.)  2066. 

after  reference.  In  mortgage  foreclosure;  judgment  amount  not  all 
due  (W^Is.)  2068. 

and  reference  had  as  to  some  defendants  and  verdict  on  issue  of 
fact  as  to  others;  judgment  after,  2163. 

as  to  one  defendant  and  trial  as  to  another;  judgment,  2166. 

as  to  one  defendant  and  trial  as  to  another;  judgment  where  there 
are  defendants  not  answering  as  to  whom  proof  of  facts  Is  nec- 
essary and  taken  by  court,  2167. 

as  to  some  defendants,  reference  on,  and  trial  by  referee  of  issue  of 
fact  as  to  one  defendant,  and  exceptions  to  report;  judgment, 
2171. 

in  case  of  service  by  publication;  affidavit  of,  2051. 

in  mortgage  foreclosure;  affidavit  of,  2059. 

In  mortgage  foreclosure;  findings,  where  part  of  defendants  de- 
fend and  others  make  default  (Wis.)  2069. 

In  mortgage  foreclosure;  judgment,  where  proofs  are  taken  by  court 
without  reference  (Wis.)  2067. 

In  partition;  affidavit  of  no  answer,  personal  service  had  on  all  de- 
fendants, there  being  no  Infants,  2106. 

. ;  there,  being  infant  and  absent  defendants,  2107. 

in  partition;  final  judgment,  after  sale  of  premises,  2127. 
in  partition;  final  judgment  of  actual  partition  (Wis.)  2123. 
in  partition;  final  report  of  commissioners  (Wis.)  2118. 

;  compensation  to  secure  equality,  2120. 

;  unknown  owners,  2119. 
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DEFAULT — cont. 

In  partition;  judgment  for  partition  of  water  power  (Wis.)  2132 
in  partition;  notice  of  application  for  judgment  to  be  given  any  de- 
fendant appearing,  2108. 
In  partition;  notice  of  motion  to  confirm  report  of  actual  partition 

(Wis.)  2121. 
in  partition;  notice  of  sale,  2125. 
in  partition;  oath  of  commissioners  (Wis.)  2115. 
in  partition;    order  appointing  commissioners  to  partition  water 

power  (Wis.)  2130. 
in  partition;  order  for  partition  and  directing  commissioners  to  plat 

premises  (Wis.)  2114. 
In  partition;    order  for  partition  and   appointing  commissioners 

(Wis.)  2113. 
in  partition;  order  approving  plat  and  directing  recording  of  same 

(Wis.)  2117. 
In  partition;  order  confirming  report  and  directing  judgment  (Wis.) 

2122. 
in  partition;  order  determining  rights  of  parties  (Wis.)  2111. 

;  report  of  referee  (Wis.)  2112. 

in  partition;  order  for  sale  of  premises  where  partition  cannot  be 

made  (Wis.)  2124. 
In  partition;  order  of  reference  to  take  proof  of  title  (Wis.)  2109. 

;  report  of  referee,  2110. 

In  partition;  preliminary  report  of  commissioners,  showing  platting 

of  premises,  2116. 
in  partition;    report  of   commissioners   to   partition  water  power 

(Wis.)  2131., 
in  partition;  report  of  sale,  2126. 
in  partition;  report  of  sheriff  or  referee  of  his  proceedings  under 

judgment,  2128. 

;  order  confirming  report,  2129. 

judgment;  afiidavit  for  opening  and  for  leave  to  answer,  2273. 

;  notice  of  motion,  2274. 

;  order  granting,  2275. 

judgment  of,  before  clerk;  afiSdavit  of  no  answer,  2039. 
judgment  of,  before  clerk;  notice  of  assessment  of  amount  of  re- 
covery, 2038. 
judgment  (see  Jtjdqment  by  Defatjlt). 

notice  of  to  guarantor,  on  action  against  the  guarantor,  p.  393  n. 
of  another,  special  agreement  to  answer  for;  defense  of  statute  of 

frauds,  1393. 
of  garnishee  on  Issuance  of  execution,  p.  189  n. 
on  one  of  several  promissory  notes;  complaint  on  all,  584. 
on  probate  bond  accruing  after  settlement  of  estate  of  deceased 

surety;  complaint  by  county  judge  against  heirs  of  surety,  1263. 
DEFAULT  (see  Judgment  by  DETAtUT). 
DEFAULTING    municipal    officer;     affidavit    for    attachment    against 

(Wis.)  209. 
DEFECT;  in  station  platform;  complaint  by  passenger  against  railway 

company  for  injuries  sustained  from,  1015. 
obvious,  in  machinery,  and  promise  to  repair;  complaint  by  em- 
ployee against  employer  for  injuries,  1049. 
of  parties;  demurrer  for,  p.  903  n.  (Wis.)  1306,  p.  897  n. 
DEFENDANT;    absconding  or  concealed;    affidavit  foi-  publication  of 

summons  (Minn.)  165,  (Wis.)  143. 

;  order  of  publication,  152. 

absent,  and  infant;  affidavit  of  no  answer,  in  default  in  partition, 

2107. 
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DEFENDANT— cont. 

absent,  and  infant,  none.  In  mortgage  foreclosure;  order  of  refer- 
ence, amount  all  due  (Wis.)  2060. 
adding;  notice  of  motion  to  amend  complaint,  1728. 
admission  of  personal  Service  by,  141. 
affidavit  by,  for  interpleader  of  third  person;  In  action  on  contract,. 

1797. 

;  in  replevin,  1798. 

;  where  third  party  claims  part  only  of  the  property,  1799. 

affidavit  by,  of  nonpayment  of  redemption  money,  2197. 
and  third  person,  money  claimed  by;  complaint  on  breach  of  prom- 
ise to  indemnify  plaintiff  for  defending  action,  830. 
several,  answering  together  (see  Several  Defendaitts.). 
appearing  in  person;  commencement  of  answer,  1329. 
application  by,  to  purchase  plaintiff's  interest  after  Judgment  In 

ejectment,  where  defendant  has  erected  a  building  In  part  on  the 

land  recovered  (Wis.)  2145. 

;  bond,  2147. 

;  order  for  bond  and  issue,  2146. 
;  order  making  issue,  2148. 
attempted  to  be  served  by  publication  but  of  whom  jurisdiction  was 

not  obtained;  summons  against  (Wis.)  2267. 

;  answer  to  summons,  2268. 

attorney,  demand  by,  and  notice  of  retainer,  for  change  of  venue- 

because  action  not  brought  in  county  where  defendant  resides, 

1803. 

;  for  other  cause  than  residence,  1804. 

bond  in  replevin  by  (Minn.)  356. 

bond  by,  for  discharge  of  writ  of  ne  exeat,  487. 

bond  by,  for  release  of  attachment  (Minn.)  251. 

bond  by,  to  perform  judgment  and  discharge  attachment  (Iowa) 

262. 
claim  by,  for  improvements  and  taxes  paid,  in  ejectment;  affidavit 

stating,  in  order  that  issue  may  be  tried  before  judgment  for 

plaintiff  (Wis.)  2134. 

;  judgment  for  plaintiff,  setting  off  value  (Wis.)  2137. 

;  notice  of  motion  for  assessment  of  value  (Wis.)  2135. 

;  order  for  trial  of  issue  (Wis.)  2136. 

;  order  on  foot,  making  aljsolute  in  favor  of  defendant  (Wis.) 

2138. 
claiming  interest  in  property;  affidavit  for  publication  of  summons- 

(Wis.)  144. 

;  order  of  publication,  153. 

consent  to  assignment;  allegation  of  in  action  by  assignee  of  claim,. 

528. 
coverture  of;  defense,  invalidity  of  contract,  1384. 
counterclaim  on  attachment  bond  (Iowa)  264. 
cross-complaint  by   (Wis.)   2489. 
death  of,  before  publication  of  summons  completed;    affidavit  of 

attachment  issued,  1782. 
default  as  to  one  and  trial  as  to  another;  judgment,  2166. 
default  as  to  one  and  trial  as  to  another;  judgment,  where  there 

are  defendants  not  answering  and  as  to  whom  proof  of  facts  is 

necessary  and  is  taken  by  the  court  without  reference,  2167. 
delivery  bond  by,  in  attachment  (Iowa)  263. 
delivery  bond  by,  in  replevin  (Iowa)  363. 

demand  by,  for  change  of  venue  because  action  not  brought  lit 
county  where  defendant  resides,  1802. 
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DEFENDANT— cont. 

;  for  other  reason  than  residence,  1804. 

discharge  of,  from  arrest  in  civil  action;  undertaking  for,  189. 

exception  by,  to  suflaciency  of  sureties  on  plaintiff's  undertaking  in 
replevin  (N.  Dak.,  S.  Dak.  and  Wis.)  336. 

finding  for,  on  trial  of  traverse  of  attachment  (Wis.)  232. 

in  foreclosure,  unknown;  publication  of  summons,  affidavit  for 
(S.  Dak.)  170. 

;  order  for,  171. 

in  person,  confession  of  judgment  by;  statement  for  (Minn.,  Iowa, 
N.  Dak.  and  S.  Dak.)  2239. 

;  order  for  judgment  to  be  endorsed,  thereon   (N.  Dak.  and 

S.  Dak.)  2241. 

- — ;  judgment  (Minn,  and  Iowa)  2240. 

in  replevin,  verdict  for,  where  property  was  delivered  to  the  plaint- 
iff (S.  Dak.  and  Wis.)  349. 

Infancy  of;  defense,  invalidity  of  contract,  1386. 

infant  or  absent,  in  mortgage  foreclosure;  order  of  reference, 
amount  not  all  due  (Wis.)  2061. 

insanity  of;  defense,  Invalidity  of  contract,  1387. 

issue  of  fact  as  to  one  tried  by  reference,  reference  9n  default  of 
others,  and  exceptions  to  report;  judgment,  2171. 

issue  of  fact  as  to  some,  others  having  made  default  and  reference 
had  as  to  them;  judgment  after  verdict,  2163. 

judgment  against  part  and  in  favor  of  part  of  plaintiffs,  2159. 

judgment  against  all,  in  favor  of  part  of  plaintiffs,  2158. 

judgment  for,  after  order  sustaining  demurrer,  2153. 

judgment  for,  in  action  by  tax  title  claimant,  to  bar  original  own- 
ers (Wis.)  2205. 

judgment  for,  on  report  of  referee,  2170. 

married  woman,  who  signed  as  security  for  husband;  defense,  in- 
validity of  contract,  1385. 

nonresident;  affidavit  for  publication  of  summons  (Minn.)  162. 

nonresident  or  about  to  remove  from  state;  affidavit  for  arrest  in 
civil  action,  183. 

not  answering,  as  to  whom  proof  of  facts  Is  necessary  and  is  taken 
by  court  without  reference;  judgment  on  trial  as  to  one  and  de- 
fault as  to  another,  2167 

not  found;  notice  of  summons  (Nebr.)  173. 

not  served;  statement  of  cause  of  action  against  one  defendant  sev- 
erally liable;  formal  parts  of  complaint,  491. 

note  of,  assuming  to  pay;  statement  for  confession  of  judgment,  by 
defendant  In  person,  2246. 

notice  of  garnishment,  to  (Iowa)  317,  (Minn.)  311. 

notice  to,  to  choose  appraiser,  in  replevin  (Iowa)  364. 

order  requiring  payment  by,  of  part  of  plaintiff's  claim  admitted 
by  answer;  judgment  by  default  before  clerk,  2044. 

party  made,  instead  of  plaintiff;   statement  of  reason  for;  formal 
parts  of  complaint,  493. 
^    personal  service  on  all,  no  infants  or  absentees;  affidavit  of  no  an- 
swer, in  default  in  partition,  2106. 

plea  to  information  in  quo  warranto  action  in  supreme  court,  2447. 

;  demurrer  to  plea,  2448. 

;  replication,  2449. 

provision  setting  off  costs  of,  against  plaintiff's  judgment,  2187. 

relying  on  defective  tax  deed,  and  amounts  paid  by  him  for  deed 
and  subsequent  taxes  set  off;  judgment  for  plaintiff  in  ejectment 
(Wis.)  2139. 

request  of;  money  paid  at;  complaint  on,  632. 
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DEFENDANT— coat. 

separate  verdict  for,  In  ejectment,  for  improvements  where  plaint- 
iff recovers  the  land  (Wis.)  1919. 

;  part  of  premises  only,  1921. 

;  part  of  plaintiffs  only  recovering,  1920. 

served  by  publication,  having  received  no  actual  notice;  affidavit  to 
open  default  and  defend  (Wis.)  2279. 

several;  apportioning  redemption  moneys  between  and  allowing 
taxes  paid,  in  judgment  allowing  plaintiff  to  redeem,  2196. 

severally  liable;  formal  parts  of  complaint  stating  cause  of  action 
against  one,  others  not  served,  491. 

;  asking  judgment  against  all,  492. 

some  not  served;  execution  on  judgment  for  joint  debt  (Wis.)  2301. 

striking  out  plaintiffs  and  making  them  defendants;  notice  of  mo- 
tion to  amend  complaint,  1727. 

subsequent  mortgagee  made  defendant  and  his  rights  determined; 
judgment  of  foreclosure  and  sale  (Nebr.)  2091. 

sued  as  representative  of  others;  allegation  of  representative  ca- 
pacity, 526. 

sued  by  wrong  name;  commencement  of  answer,  1330. 

sums  paid  by,  for  taxes;  order  setting  off  against  damages  and  re- 
quiring plaintiff  to  pay  the  excess  as  a  condition  of  judgment  in 
ejectment  (Wis.)  2143. 

transferee  joined  as,  in  replevin;  complaint  by  seller  against  fraud- 
ulent buyer,  888. 

•undertaking  by,  for  release  of  attachment  (Wis.)  228. 

undertaking  by,  in  replevin,  to  secure  return  of  property;  com- 
plaint on,  744. 

undertaking  by,  replevin  (S.  Dak.,  Nebr.  and  Wis.)  337. 

;  notice  of  justification  of  sureties,  338. 

;  justification  of  sureties,  339. 

undertaking  by,  to  discharge  attachment  (S.  Dak.)   283. 

undertaking  by,  in  attachment,  for  delivery  of  property  (N.  Dak.) 
269. 

undertaking  by,  to  discharge  attachment;  complaint  on,  742. 

undertaking  by,  to  pay  judgment,  in  attachment  (N.  Dak.)  268. 

undertaking  by  to  perform  judgment,  in  attachment   (Nebr.)   292. 

unknown;  affidavit  for  publication  of  summons  (Wis.)  148. 

;  order  of  publication,  158. 

unknown  (see  Unknown  Defendants). 

unreasonable  neglect  to  serve;  affidavit  for  motion  for  dismissal, 
2027. 

verdict  for,  in  replevin,  1916. 

verdict  for,  on  plaintiff's  claim  and  on  counterclaim,  1912. 

who  has  appeared;  notice  of  application  for  judgment,  to  be  given 
to,  in  partition,  2108. 
DEFENSE;  allegation  of  partial,  in  answer,  1334. 

in  answer;  demurrer  to  (Iowa)  1319,  (Minn.)  1314,  (N.  Dak.  and 
S.  Dak.)  1323,  (Nebr.)  1325,  (Wis.)  1309. 

negligent;  complaint  against  attorney  for,  822. 

of  payment;  complaint  by  seller  against  buyer  for  goods  sold,  avoid- 
ing defnse  of  payment,  658. 

of  possession  of  dwelling;  defense,  assault  and  battery,  1615. 

;  possession  of  inn,  1616. 

;  resistance  of  entry,  1617. 

of  unexpired  credit;  complaint  avoiding,  by  seller  against  buyer, 
for  goods  sold,  659. 

sham;  motion  to  strike  out,  and  for  judgment  upon  other  defense 
as  frivolous,  1756. 
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DEFENSE  (see  Teaveese). 

DEFENSES;  affidavit  for  extension  of  time  to  plead,  pending  delivery 
of  copy  of  account,  1707. 
;  order  extending  time,  1708. 

affidavit  on  which  to  base  motion  for  bill  of  particulars,  1710. 

affidavit  to  obtain  further  bill  of  particulars,  1712. 

and  counterclaim  pleaded  together,  1697. 

copy  of  account  or  bill  of  particulars,  1714. 
'         demand  for  copy  of  account,  1706. 

demand  for  copy  of  bill  of  particulars,  1709. 

in  abatement  (see  Abatement). 

notice  of  motion  to  preclude  party  from  giving  evidence  of  account 
or  bill  of  particulars,  1715. 

order  for  further  bill  of  particulars,  1713. 

order  precluding  party  from  giving  evidence  of  account  or  bill  of 
particulars,  1716. 

order  to  furnish  bill  of  particulars,  1711. 
DEFINITE  and  certain;  notice  of  motion  to  make  pleading,  172(1', 

motion  to  make  more,  in  case  of  negligence,  p.  558  n. 

order  to  make  pleading  more,  1721. 
DEFILING  the  plaintiff  forcibly;  complaint  for,  976. 
DEL  CREDERE  (see  Factor;  Commission). 

DELINQUENT  stockholders  and  officers  of  domestic  business  corpora- 
tion;  complaint  by  judgment  creditor  against  for  sequestration, 
p.  741  n. 
DELIVEIRY;  and  acceptance  of  part  of  goods  on  contract  of  sale  under 
statute  of  frauds,  p.  453  n. 

at  agreed  time,  failure  of,  with  claim  for  special  damage;  complaint 
against  common  carrier,  918. 

bond  of  defendant,  in  replevin  (Iowa)  363.    * 

breach  of  contract  as  to;  defense,  sales,  1552. 

conditional,  denial  of,  1380. 

In  escrow;  allegation  of,  1381. 

of  copy  of  account;  affidavit  for  extension  of  time  to  plead,  pending 

delivery  of  copy  of  account,  1707. 

;  order  extending  time,  1708. 

of  copy  of  account,  demand  for,  1706. 

•of  documents  of  personal  property,  judgment  directing,  undertakillg 
on  appeal,  2362. 

of  goods,  denial  of,  as  defense,  in  bailment,  1569. 

of  goods  sold,  to  third  person;  complaint  by  seller  against  buyer, 
657. 

of  money  or  property  in  supplementary  proceedings,  failure  of;  affi- 
davit of,  as  foundation  for  contempt  proceedings,  2345. 

of  property,  in  payment;  defense,  1433. 

of  property  to  receiver;  order  requiring  sheriff  to  take  and  deliver 

(Wis.)  2468. 

of  specific  personal  or  real  property;  execution  for,  2307. 

of  specific  property,  and  appointing  receiver  therefor;  order  of  In- 
terpleader, 1801. 

or  sale  of  real  property,  judgment  directing;   undertaking  on  ap- 
peal, 2363. 
DELIVERY  BOND  (see  Bond). 
DEMAND;  and  notice;  allegation  of  waiver  of,  598. 

;  after  maturity,  599. 

and  notice,-  waived;  complaint  by  payee  against  drawer,  620. 

and  refusal;  allegation  of,  in  action  for  conversion,  p.  479  n. 

and  refusal;  pleading,  in  action  of  replevin,  p.  489  n. 

before  or  after  plaintiff's  tender;  defense  of,  1417. 
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DEMANt) — cont 

by  sheriff  for  certificate  of  third  person  claiming  title  to  attached 
propei-ty  (Minn.)  245. 

;  shares  of  stock  (Minn.)  246. 

due  from  third  person;  complaint  against  debtor,  to  reach,  1189. 
for  change  of  venue  because  action  not  brought  in  county  where  de- 
fendant resides,  1802. 

;  by  attorney,  with  notice  of  retainer,  1803. 

;  for  other  cause,  1804. 

for  copy  of  account;  defense,  1706. 

for  copy  of  bill  of  particulars;  defense,  1709. 

for  Inspection  and  copies  (Nebr.)  1830. 

for  struck  jury  (Wis.)  1908. 

for  struck  jury;  accompanying  affidavit  (Wis.)  1909. 

note  payable  in  chattels  on  demand;  complaint  on,  786. 

of  sheriff  for  indemnity,  in  replevin,  third  person  claiming  property 

(N.  Dak.,  S.  Dak.  and  Wis.)  342. 
specific  denial  of,  in  answer,  1371. 
to  become  due;  affidavit  for  attachment  (Wis.)  210. 
to  become  due;  allegation  of  complaint,  for  attachment,  212. 
to  become  due;  undertaking  for  writ  of  attachment  (Wis.)  p.  127  n. 
DEMURRAGE;  complaint  by  shipowner  against  charterer,  for,  757. 
DEMURRER;    common  law   distinction   between   general   and   special 
abolished,  p.  895  n. 
for  misjoinder  of  causes  of  action  (Wis.)  1307. 
nature  Of,  p.  895  n. 
order  overruling,  2150. 

order  overruling;  judgment  for  plalntifC  after,  2152. 
order  sustaining,  2149. 

order  sustaining  in  part  and  overruling  in  part,  2151. 
order  sustaining;  judgment  for  defendant  after,  2153. 
statute  of  limitations  as  ground  of,  p.  899  n. 
to  answer  and  reply  (N.  Dak.  and  S.  Dak.)  1323. 
to  complaint  (Minn.)  1312,  1313,  N.  Dak.  and  S.  Dak.)  1322,  (Wis.) 

1301. 
to  complaint,  based  on  statute  of  limitations   (Wis.)   1308. 
to  complaint,  for  defect  of  parties  (Wis.)  1306. 
to  complaint,  for  incapacity  to  sue  (Wis.)  1304.' 
to  complaint;  for  pendency  of  another  action  (Wis.)  1305.- 
to  complaint;  for  want  of  jurisdiction  of  person  (Wis.)  1302. 
to  complaint;  for  want  of  jurisdiction  of  subject  (Wis.)  1303. 
to  counterclaim   (Iowa)  1320.   (Minn.)   1315,   (Wis.)  1310. 
to  counterclaim  or  set-off  (Nebr.)  1326. 
to  defendant's  plea  to  information  in  quo  warranto  In  supreme 

court,  2448. 
to  defense  in  answer   (Iowa)    1319,   (Minn.)    1314,   (Nebr.)    1325, 

(Wis.)  1309. 
to  petition  (Iowa)  1317,  (Nebr)  1324. 
to  petition  in  equity  (Iowa)  1318. 
to  reply  (Iowa)  1321,  (Minn.)  1316,  (Wis.)  1311. 
to  return,  alternative  writ  of  mandamus  (Wis.)  2425. 
will  not  lie  to  prayer  for  relief,  p.  896  n. 
DENIAL;  and  new  matter  interposed  in  reply  (Wis.)  1699. 
by  assignee;  defense,  in  action  on  lease,  1521. 
general,  as  to  part  of  pleading,  1340. 
general,  in  answer,  1336. 

;  as  to  one  of  several  causes  of  action,  1337. 

general,  in  replevin,  1603. 
In  answer;  specific,  1342 
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DENIAL — cont. 

justification  and  mitigation;  defense,  in  action  for  libel  and  slander, 

1627. 
of  acceptance,  presentment  and  protest;  defense,  in  action  on  bills 

and  notes,  1478. 
of  adultery;  defense  in  action  for  divorce,  1671. 
of  agent's  negligence  in  giving  credit,  1563. 
of  agent's  negligence  in  action  for  services,  1564. 
of  allegations  not  otherwise  answered,  1338. 
of  alleged  representations;  defense  in  action  for  deceit,  1584. 
of  assignment;   in  answer,  1372. 
of  assignment  of  cause  of  action  for  conversion;  defense  in  action 

for  conversion  or  injury  to  personal  property,  1600. 
of  award,  as  defense,  1487. 
of  bailment,  1565. 
of  bailment;  defense  in  action'  for  conversion  or  injury  to  pergonal 

property,  1594. 
of  breach;  defense  in  action  for  breach  of  promise  of  marriage,  1549. 
of  breach;  defense  in  action  on  covenant,  1538. 
of  breach  or  warranty;  defense,  1561. 
of  building  or  maintaining  dam;    defense  in  action  on  nuisance, 

1643. 
of  certificate  of  notary;  defense  in  action  on  insurance  policy,  1502. 
of  conditional  delivery,  1380. 
of  contract,  1378. 

of  conversion;   defense,  in  action  for  conversion  or  Injury  to  per- 
sonal property,  1595. 
of  deed,  1379. 

of  delivery  of  goods;  defense  in  action  on  bailment,  1569. 
of  detention;  defense,  in  action  for  conversion  or  injury  to  personal 

property,  1596. 
of  employment;  defense,  carrier,  1568. 
of  errors  in  account  stated,  1679. 
of  excuse  for  nonpresentment;  defense,  in  action  on  bills  and  notes, 

1481. 
of  execution;  defense,  in  action  on  lease,  1520. 
of  execution,  in  creditors'  action,  1674. 
ofexecutisn  or  acceptance;   defense  in  action  on  bills  and  notfs, 

1450. 
of  falsity  of  admitted  representations;  defense  in  action  for  deceit, 

1585. 
of  genuineness  of  signature;  defense,  In  action  on  bills  and  notes, 

1451. 
of  having  acted  as  trustee,  and  answer  declining  to  act,  1691. 
of  having   assumed   mortgage,   in   mortgage   foreclosure;    defense, 

1685. 
of  hiring;  defense  in  action  on  lease,  1519. 
of  incorporation  of  plaintiff,  in  answer,  1374. 
of  indebtedness,  1382. 

;  admitting  part,  1383. 

of  indorsement;  defense,  in  action  oh  bills  and  notes,  1452. 

•of  jury  and  negligence;  defenses,  1586. 

of  judgment;  defense,  in  action  on  judgment,  1532. 

of  knowledge  or  information  sufficient  to  form  a  belief,  1339. 

;  several  defendants  answering  together,  1341 

If  liability,  by  garnishee,  in  answer  (Wis.)  297. 

of  loan ;  money  had  and  received,  1434. 

of  loss  from  risk;  defense  in  action  on  insurance  policy,  1498. 

of  loss  of  goods;  defense,  in  action  on  bailment,  1570. 
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DENIAL— cont. 

of  making  proof  of  loss;   defense,  in  action  on  insurance  policy, 

1501. 
of  malice  and  Justification,  in  charge  of  larceny;  defense  in  action 

for  libel  and  slander,  1632. 
of  mortgage;  defense,  in  mortgage  foreclosure,  1683. 
of  necessar:?«:  defense  in  action  for  goods  sold,  1440. 
of  negligence,  admitting  injury;  defense,  1587. 
of  notice;  defense,  in  action  on  bills  and  notes,  1479. 
of  nuisance;  as  defense,  1642. 
of  ownership  of  place  or  instrument  of  injury;  defense,  in  action 

for  injuries,  1592. 
of  parol  submission;  defense  in  action  on  award,  1486. 
of  part  and  tender  of  balance;  defense,  1421. 
of  partnership,  in  answer,  1375.   '. 

of  payment  or  tender;  defense,  in  specific  performance,  1680. 
of  performance  by  plaintiff;  defense  in  action  on  award,  1489. 
of  performance  by  plaintiff;   defense,  in  action  on  contract  of  em- 
ployment, 1540. 
of  performance  by  plaintiff;  defense,  in  action  on  guaranty,  1494. 
of  plaintiff's  ownership;  defense,  in  action  on  bills  and  notes,  1453. 
of  plaintiff's  ownership;  defense,  in  action  for  conversion  or  injury 

to  personal  property,  1593. 
of  plaintiff's  performance;  defense  in  action  on  sales,  1557. 

;  sale  of  real  property,  1558. 

of  plaintiff's  readiness;   defense  in  action  on  breach  of  promise  of 

marriage,  1548. 
of  plaintiff's  title;  defense  by  sheriff,  1576. 
of  plaintiff's  title;  defense  in  action  for  goods  sold,  1442. 
of  plaintiff's  title;  defense  in  action  on  nuisance,  1641. 
of  policy;  defense,  in  action  on  insurance  policy,  1496. 
of  possession  of  assets  belonging  to  judgment  debtor;   defense  in 

creditors'  action,  1677. 
of  presentment;  defense,  in  action  on  bills  and  notes,  1480. 
of  promise  as  to  part,  and  payment  or  tender  as  to  balance;  defense, 

1411. 
of  promise;  defense  in  action  for  breach  of  promise  of  marriage, 

1547. 
of  readiness  to  convey;  defense  in  action  for  specific  performance, 

1681. 
of  receipt  of  money;  defense  in  action  for  money  had  and  received, 

1436. 
of  recovery  of  judgment  against  corporation;  answer  of  officer  or 

stockholder,  1669. 
of  representative  character,  in  answer,  1376. 
of  request  to  pay  money  to  another;  defense  in  action  for  money 

had  and  received,  1437. 
of  residence,  in  creditors'  action;  defense,  1675. 
of  taking;  sheriff's  defense,  1577. 
of  sale  of  goods;  defense  in  action  for  deceit,  1583 
of  title  and  possession ;  defense  in  action  on  trespass,  1647. 

;  as  to  part,  1G48. 

of  title,  and  qualified  admission;    defense  in  action  on  bills  and 

notes,  1473. 
of  title;  defense  in  action  for  specific  performance,  16S2. 
of  title,  specific;  defense  in  ejectment,  1657. 

of  transfer  to  plaintiff;  defense  in  action  on  bills  and  notes,  1472. 
of  trespass  and  taking;  defense  in  action  for  trespass,  1649. 
of  trust;  defense,  1575. 
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DENIAL — cont. 

of  validity  of  transfer  by  moneyed  corporation;   defense,  in  action- 

on  bills  and  notes,  1475. 
of  value  of  claim,  and  payment  or  tender;  defense,  1412. 
of  want  of  probable  cause ;  defense,  in  action  for  false  imprisonment 

and  malicious  prosecution,  1620. 
of  warranty;  defense,  1560. 
special,  of  agent's  negligence  in  sale,  1562. 

specific,  of  battery;  defense  in  action  for  assault  and  battery,  1610 
specific,  on  demand;  in  answer,  1371. 
tbat  business  is  a  nuisance,  but  admission  of  conducting  It;  defense 

in  action  on  nuisance,  1644. 
that  conveyance  was  fraudulent;  defense,  in  creditors'  action,  1678. 
that  defendant  caused  arrest;  defense,  in  action  for  false  imprison- 
ment and  malicious  prosecution,  1619. 
that  defendant  was  a  carrier,  1567. 

that  defendant  was  officer  or  stockholder  of  corporation,  1668. 
DEPOSIT;  in  lieu  of  bail,  in  civil  action;  sheriff's  certificate  of,  194. 

;  clerk's  certificate,  195. 

induce^  by  fraudulent  published   statements;    complaint  by  bank 

director  against  directors,  866&. 
of  books  and  papers  with  referee  before  accounting;  order  for,  1947. 
of  garbage  on  neighboring  lands;    complaint  in  equity  to  enjoin- 

threatened  nuisance  by,  1079. 
DEPOSITION;  affidavit  for  application  for  commission  to  take  (Minn.) 

1862. 
agreement  to  take  (Iowa)  1875. 
application  for,  for  perpetuation  of  testimony  against  all  persons 

(Wis.)  1890. 

;  commission  thereon  (Wis.)   1891. 

;  notice  by  commissioner  (Wis.)  1892. 

;  return  and  certificate,  1893. 

authentication  of  officer  taking  (Iowa)  1879. 

caption  and  certificate  of,  taken  on  notice  or  agreement  (Nebr.)> 

1882. 
caption  for  (Iowa)  1876. 
certificate  to   (Iowa)   1877. 

;  by  stenographer  (Iowa)   1878. 

commission  to  take  (Iowa)  1874,  (Minn.)  1867,  (Wis.)  1851. 
interrogatories  and  cross-Interrogatories  for  (Minn.)  1865. 
Interrogatories  for  issuance  of  commission  to  take  (Wis.)  1848. 

;  notice  of  issuing  commission  (Wis.)  1849. 

Issuance  of  commission  to  take;  coss  interrogatories  (Wis.)  1850.. 
notice  by  clerk  of  filing  (Iowa)  1880. 

notice  of  application  for  commission  to  take  (Minn.)  1863. 
notice  of  issuance  of  commission  to  take  (Iowa)  1871. 

;  interrogatories  (Iowa)  1872. 

;  cross  interrogatories  (Iowa)  1873. 

notice  of  motion  to  suppress  (Wis.)  1855. 

notice  of  motion  to  suppress,  and  order  thereon  (Minn.)  1869. 

notice  of  return  and  filing  of  commission  to  take  (Wis.)  1854» 

notice  of  settlement  of  interrogatories  (Minn.)  1866. 

notice  of  taking  (Iowa)  1870,  (Nebr.)  1881. 

on  commission,  and  return  of  commissioners  (Wis.)  1852. 

order  for  issuance  of  commission  to  take  (Minn.)  1864. 

order  suppressing  (Wis.)  1856. 

stipulation  for  taking,  without  notice  (Wis.)  1845, 

taken  on  notice;  notice  of  filing  (Wis.)  1853. 
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DEPOSITION— cont. 

taken  under  notice,  order,  or  commission;  certificate  for  (Minn.) 

1S61. 
taken  upon  notice,  form  of  (Wis.)  1846. 

;  certificate  to  be  attached  to  (Wis.)  1847. 

talten  within  state;  notice  of  (Wis.)   1843,   (Minn.)  1860. 
taken  -without  state;  notice  of  (Minn.)  1859,  (Wis.)  1844. 
within  state;  order  by  justice  for  taking  (Minn.)  1858. 
DEPOSITOR  against  directors  of  bank,  for  fraudulent  statements  pub- 
lished, inducing  deposit;  complaint,  8666. 
DEPUTY  GAME  WARDEN;   complaint  or  affidavit  by,  for  forfeiture 

for  violation  of  game  law;  before  justice  of  the  peace,  1276. 
DERAILING  of  train  by  collision  with  cattle  straying  on  track  through 
defective  fence;   complaint  by  passenger  against  railroad  company, 
for  injuries,  1016. 
DESCENT,  title  by;  allegation  of,  in  action  in  ejectment  (Minn,  and 

Wis.)  1106.   •' 
DESCRIPTION,  mistaken;    correcting,  by  reformation  of  deed,   1212, 

1213. 
DESERTION,  wilful;  allegation  of,  in  action  for  divorce,  1250. 
DESTRUCTION  or  serious  injury  to  premises,  and  surrender  thereof; 

defense  in  action  on  lease,  1530. 
DETAINER,  forcible  entry  or,  treble  damages;  complaint  for  trespass 

to  real  property  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
DETENTION  (see  Conversion;  Replevin). 

PBYISE,  tiOe  by;  allegation  of,  in  ejection  (Minn,  and  Wis.)  1105. 
DEVISEES;'  heirs  and  legatees;  claims  against,  p.  816  n. 
may  redeem  mortgaged  premises,  p.  650  n. 
of  reversion  and  rent;  complaint  by  assignee  of,  against  assignee 

of  part  of  premise,  784. 
representative  capacity  of;  allegation  in  complaint,  536. 
DILAPIDATION  rendering  premises  unfit  for  occupancy;   defense  In 

action  on  lease,  1531. 
DIMINUTION  of  the  record,  alleging;  petition  on  for  certiorari  in  aid 
of  writ  of  error,  2413. 

;  indorsement  of  allowance  on  writ,  2415. 

;  return,  2416. 

;  writ,  2414. 

DIRECTORS:   and  officers;   action  brought  by  stockholders  to  seques- 
trate bank  property;  supplemental  complaint  bringing  in  direct- 
ors and  officers,  and  litigating  claims  to  recover  corporate  prop- 
erty lost  or  squandered  by  them,  filed  by  leave  of  court  by  inter- 
vening creditor,  1222. 
bank  depositor  against;   complaint  on  fraudulent  published  state- 
ments inducing  deposit,  8666. 
of  corporation  refusing  to  sue;  action  by  stockholder,  571. 
of  corporation;    resolution   by,  calling  in   subscriptions   to   stock 

(Wis.)  2573. 
of  corporation;  resolution  declaring  dividends  on  stock,  2576. 
of  corporation;  resolution  ratifying  unauthorized  act  of  officer,  2575. 
DISABILITY  or  death  of  plaintiff;  notice  of  motion  for  revival  or  con- 
tinuance, 1765. 
DISBURSEMENTS;  affidavit  of,  to  be  attached  to  bill  of  costs  (Wis.) 
2292. 
and  services  <Jf  advertising  agent;  complaint  to  recover,  685. 
and  services  of  attorney;  complaint  to  recover,  684. 
DISCHARGE  for  misconduct;   defense  in  action  on  employment  con- 
tract, 1543. 
from  arrest  in  replevin;  undertaking  for,  192. 
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DISCHARGE— cont. 

from  imprisonment;  order  of,  on  writ  of  habeas  corpus,  2391. 

from  purchase  in  foreclosure;  afiSdavit  of  purchaser,  2104. 

;  order  discharging  and  ordering  resale,  2105. 

in  banliruptcy;  defense  of,  1431. 

judgment  compromised  and  settled,  hut  not  discharged;  injunction 
against  sheriff  against  selling  land  on  execution,  1247. 

on  account  of  incompetency;  defense,  in  action  on  employment  con- 
tract, 1546. 

of  attachment,  by  plaintiff  (Minn.)  252. 

of  attachment;  complaint  on  undertaking  for,  742. 

of  attachment;  defendant's  bond  to  perform  judgment  (Iowa)  262, 

of  attachment  of  partnership  property;  affidavit  for  (S.  Dak.)  284. 

;  undertaking  for,  285. 

of  attachment;  undertaking  for  (S.  Dak.)  283. 

of  another's  debt;  complaint  on  money  paid  for,  633. 

;  amount  to  be  repaid  on  a  day  certain,  634. 

of  defendant  from  arrest  in  civil  action;  undertaking  for,  189. 

of  employee,  wrongful ;  complaint  on  contract  of  employment,  813, 

of  garnishment;  order  endorsed  on  bond  (Minn.)  314. 

of  plaintiff  on  preliminary  hearing;  complaint  for  malicious  prose- 
cution, 950. 

of  receiver;  notice  of  motion,  469. 

of  servant;  action  on  contract  of  employment,  p.  359  n. 

of  subcontractor's  lien;  bond  for  (Iowa)  383. 

of  subcontractor's  mechanic's  lien;  complaint  on  bond  for  (Iowa)* 
■  747. 

of  writ  of  ne  exeat;  defendant's  bond  for,  487. 

under  state  insolvency  law;  defense,  1432. 

wrongful,  of  servant;   complaint  on  contract  partially  performed, 
691. 
DISCHARGE  (see  Breach  op  Contract  op  Employment). 
DISCLAIMER;  as  a  defense,  1693. 

DISCOUNTED  note;  action  against  broker  for  proceeds,  654. 
DISCOVERY;  as  to  specific  property,  in  aid  of  execution;  affidavit  tor, 
2331. 

;  order  requiring,  2332. 

general,  after  execution  returned  unsatisfied;  affidavit  for,  2329. 

;  order  to  appear  and  answer,  2330. 

DISCRIMINATION  (see  Carrier). 

DISEASE;  exposure  to  infectious;  complaint  by  employee  against  em- 
ployer, 1052. 

In  horse,  concealment  of  by  fraudulent  means,  complaint  by  pur- 
chaser, 864. 
DISEASED  sheep  injuring  other  sheep;  defense  in  action  on  note  given 

for  purchase  of,  1470. 
DISMISSAL;  affidavit  in  motion  for;   case  not  brought  to  trial  within 
one  year  after  reversal   (Wis.)  2029. 

;  failure  to  bring  to  trial  within  five  years,  2024. 

;  failure  to  diligently  prosecute,  2025. 

;  neglect  to  serve  complaint,  2026. 

;  suing  without  leave  of  court,  2028. 

;  unreasonable  neglect  to  serve  other  defendants,  2027. 

because  of  nonpayment  of  redemption  moneys ;  final  order  for,  2198. 

judgment  of;  for  failure  to  serve  complaint,  2034. 

;  of  appeal  from  justice  court  for  failure  to  bring  to  trial  within 

two  terms  (Wis.)   2037. 

;  general  form,  2035. 

;  on  plaintiff's  own  motion,  2036. 
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DISMISSAL— cont. 

motion  for,  for  failure  to  file  complaint  and  pay  state  tax;  affidavit 

on,  1740. 
notice  of  motion  for,  2031. 
of  action  erroneously  certified  to  circuit  court  as  involving  title  to 

land;  order  for  (Wis.)  2222. 
of  action;  notice  of  motion  to  declare,  unless  the  proper  parties  re- 
vive it  (Wis.)  1776. 

;  affidavit  for,  1777. 

;  order  thereon,  1778. 

of  appeal  from  justice  court  for  failure  to  bring  action  to  trial; 

judgment  of  (Wis.)  2217. 
order  for  judgment  of,  2032. 

;  unless  plaintiff  serve  summons  within  specified  time,  2033. 

DISOBEDIENCE  TO  WRIT  of  habeas  corpus;  attachment  for  2395.    , 

;  commitment  for,  2396. 

DISOBEYING;  subpoena;  affidavit  for  motion  for  attachment  of  witness 
in  civil  contempt,  2013. 

;  attachment  for  witness,  in  contempt  (Wis.)  2015. 

;  complaint  against  witness  for  damages,  1283. 

DISORDERLY  house;  petition  to  supervisors  to  revoke  license  of,  priv- 
ileged communication  in;  defense,  in  action  for  libel  and  slander, 
1640. 
DISPOSAL  of  property  with  intent  to  defraud  creditors;   affidavit  for 

arrest  in  civil  action,  182. 
DISPOSITION  of  property,  fraudulent;  complaint  to  set  aside,  and  for 
specific  performance  of  agreement  to  execute  chattel  mortgage, 
1145. 
DISSOLUTION;    continuing  business  after;    complaint  for  injunction 
against  partner.  1234. 
not  sought,  in  partnership  causes;  allegation  for  injunction  in,  432. 
of  corporation;  resolution  by  stockholders  for,  2577. 
of  insolvent  partnership;   complaint,  when  partners  cannot  agree, 

1218. 
of  partnership,  action  for;   interlo?utory  judgment  for  accounting 

(Wis.)  2227. 
of  partnership;    complaint  by   administrator  of   deceased   partner 

against  the  survivor,  1217. 
of  partnership;  complaint  alleging  misappropriation  of  funds,  1216. 
of  partnership;  defense,  term  not  expired,  1694. 
of  partnership;  defense,  that  overdrawing  was  done  with  plaintiff's 

assent,  1695. 
of  partnership;  -final  judgment,  closing  up  the  proceedings,  2228. 
of  partnership  for  various  causes;  complaint,  1215. 
DISTRAINED  property,  damages;  defense,  in  replevin,  1609. 
DISTRIBUTION;  notice  of  receiver's  motion  for  instructions  as  to,  465. 
of  assets  of  domestic  business  corporation  by  receiver;  sequestration 

action  by  judgment  creditor,  p.  741  n. 
of  estate  of  deceased  person;  allowance  of  claims  against,  p.  816  n. 
of  surplus  in  foreclosure;  order  after  reference  for  (Wis.)  1965. 
DISTRICT  ATTORNEY;  notice  to,  where  party  is  detained  on  a  crim- 
inal accusation,  2389. 
DISTRICT  COURT  COMMISSIONER  (see  Court  Commissioner). 
DISTURBANCE  of  breach  of  the  peace  in  open  court;  order  for  sum- 
mary conviction  for  criminal  contempt,  2000. 
DITCHES  or  canals,  condemnation  of  lands  for;  petition  by  drainage 
corporation  (Wis.)  2519. 
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DIVIDEND;  on  stock  of  corporation;  resolution  of  directors  declaring, 
2576. 
receiver's  application  to  pay,  466. 
DIVISION  of  property,  final,  instead  of  alimony;   in  judgment  of  di- 
vorce (Wis.)  2214. 
DIVORCE;  absolute;  judgment  in  wife's  favor  for,  2213. 
action;  action  on  foreign  judgment  for  alimony,  798. 
action;  affidavit  by  wife  for  suit  money,  temporary  alimony,  etc.; 
as  plaintiff,  2470. 

;  as  defendant,  2472. 

;  order  to  show  cause,  2471 

;  order  granting,  2473. 

affidavit  for  publication  of  summons  (Wis.)  146. 

;  order  of  publication,  156. 

complaint  for;  allegation  of  wilful  desertion,  1250. 

;  conduct  by  husband  rendering  it  unsafe  for  wife  to  live  with 

him,  1254.. 

;  failure  of  support,  1253. 

;  habitual  drunkenness,  1251. 

;  impotency  or  physical  incapacity,  1255. 

;  voluntary  separation,  1252. 

defense  of  condonation,  1672. 

defense;  counterclaim  for  divorce  for  plaintiff's  adultery,  1673. 

defense;  denial  of  adultery,  1671. 

defense;  general  denial,  1670. 

from  bed  and  board;  judgment  of,  2215. 

judgment  of,  with  final  division  of  property  instead  of  alimony 

(Wis.)  2214. 
limited;  complaint  for,  on  ground  of  cruel  and  inhuman  treatment, 

1249. 
on  ground  of  adultery;  complaint  for,  1248. 
DIVORCED  WIFE;  action  by,  for  damages  to  self  and  children  from 

sale  of  liquor  to  husband,  an  habitual  drunkard,  p.  849  n. 
DOCUMENTARY  EVIDENCE;  absence  of;  affidavit  for  continuance  of 
trial,  1904. 
admission  of  genuineness  of,  by  one  party,  1836. 
notice  requesting  admission  of  genuineness  of,  1833. 

;  admission  thereunder,  1834. 

notice  to  produce  at  trial,  1838. 
DOCUMENTARY  EVIDENCE  (see  Evidence). 

DOCUMENTS;   or  personal  property;   judgment  directing  delivery  of, 
appeal  from;  undertaking  on  appeal,  2362. 
stipulation  to  admit  in  evidence,  1835. 
DOG;  complaint  for  shooting,  880. 

vicious;  complaint  for  personal  injuries  inflicted  by,  984. 
worrying  sheep,  killing;  defense  in  action  for  conversion  or  Injuries 
to  personal  property,  1602. 
DOMESTIC  ANIMALS  (see  Animals). 

DOMESTIC  BUSINESS  CORPORATION;  sequestration  of  property  of, 
winding  up  affairs,  and  enforcing  liabilities  of  officers  and  stock- 
holders, p.  740  n. 
DOMESTIC  CORPORATION;  complaint  by  or  against,  539. 
DOMESTIC  JUDGMENT;  complaint  in  action  on,  794. 

;  by  assignee,  795. 

DOUBLE  DAMAGES  for  worrying  or  killing  of  animals  by  vicious  dog 
(Wis.)  986. 
recovery  of;  notice  by  ov/ner  of  vicious  dog,  p.  550  n. 
stock  killed  by  railroad,  on  notice,  p.  29  n. 
or  treble  damages;  judgment  in  action  for,  2174. 
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DOWER;  admeasurement  of;  complaint  by  widow,  1170. 
estate;  complaint  in  ejectment  for  (Wis.)  1101. 
interest;  allegation  of,  in  partition,  1164. 
DOWRESS;  complaint  by  heirs  against,  for  waste  (Wis.)  1084. 
DRAFT;  accepted  negotiable,  lost  by  plaintiff;  defense  of  payment,  1406. 
accepted  negotiable  which  plaintiff  has  negotiated;  defense  of  pay- 
ment, 1407. 
contingent  liability  to  an  accommodation  indorser  of;   statement 

for  confession  of  judgment,  by  defendant  in  person,  2262, 
or  note  not  due;  defense  of  suspension  of  remedy,  1408. 
DRAFT  (see  Note). 
DRAINAGE  corporation;    petition  by,  for  condemnation  of  lands  for 

ditches  or  canals  (Wis.)  2519. 
DRAWER  and  acceptor;   complaint  by  payee  against,  on  bill  of  ex- 
changfe,  621. 

;  acceptor  for  honor,  622. 

and  acceptor  same  person;  complaint  by  payee  against,  611. 
and  Indorser;  complaint  by  indorsee  or  bearer  against,  628. 
complaint  by  payee  against;  alleging  excuse  for  failure  to  give  no- 
tice of  nonpayment,  625. 

;  alleging  excuse  for  nonpresentment,  626. 

;  pleading  copy,  624. 

;  pleading  legal  effect,  623. 

complaint  by  payee  against,  for  nonacceptance,  614. 
corporation  drawer,  616. 

;  pleading  copy  of  bill,  615. 

complaint  by  payee  against,  for  nonpayment;   demand  and  notice 
waived,  620. 

;  nonpresentment  because  countermanded,  618. 

;  nonpresentment  because  drawee  not  found,  619. 

;  payable  at  sight  or  certain  time,  617. 

payment  to,  before  indorsement;    defense  in  action  on  bills  and 
notes,  1483. 
"DRAWER  (seeMAKEB). 
DRAWEE   not   found,   nonpresentment;    complaint  by   payee   against 

drawer,  619. 
DRAWEE  (see  Acceptob). 

DRIVING;   dangerous  horse;  minor  servant  against  employer,  for  In- 
juries from  (complaint)  1051. 
horse  immoderately;  complaint  for,  911. 
logs  (see  Log  Driving). 
on  different  journey  from  that  agreed,  912. 
DRUG  (see  Poisonous  Deug). 
DRU(?GIST;   complaint  against,  for  negligently  putting  up  poisonous 

drug,  1054.  ;  ' 

DRUNKARD,  husband  an  habitual;  complaint  by  wife  against  saloon- 
keeper for  sale  of  liquors  and  resulting  damages  (Wis)'  1278, 
(Iowa)  1280. 

;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  127&. 
DRUNKENNESS,  habitual;  allegation  of,  in  divorce,  1251. 
DURESS  by  imprisonment;  defense,  invalidity  of  contract,  1389. 
by  threats;  defense,  invalidity  of  contract,  1390. 
complaint  for  cancellation  of  mortgage  obtained  by,  and  to  quiet 
title,  1181: 
4DWELLING;   defense  of  possession  of;   defense  in  action  for  assault 
and  battery,  1615. 
Infected;  complaint  by  tenant  against  landlord  for  leasing,  1057. 
resistance  of  entry  into;  defense,  in  action  for  assault  and  batterj 
1617. 
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DWELLING  (see  House)  . 

EDITING;  book;  complaint  for  services,  673. 

newspaper;  complaint  for  services,  672. 
EDITOR  and  publisher  of  newspaper;  complaint  against,  for  libel,  96T.. 
EPPIGY;  complaint  for  libel  by,  974. 

EJECTION,  forcible,  from  train;  complaint  for  assault  and  battery,  949. 
from  street  car,  forcible;  complaint  for  assault  and  battery,  948. 
from  train;  complaint  by  passenger  against  railroad  company,  1017. 
EJECTMENT;  affidavit  for  statutory  new  trial  (Wis.)  2140. 
against  tenant;  petition  by  landlord  to  intervene,  1789. 
answer,  with  counterclaim  for  improvements  (Wis.)  1666. 
claim  for  permanent  injuries,  p.  630  n. 
complaint  (N.  Dak.  and  S.  Dak.)  1111. 
complaint;  alleging  title  by  descent  (Minn,  and  Wis.)  1104. 

;  alleging  title  by  devise  (Minn,  and  Wis.)  1105. 

;  both  parties  claiming  title  from  common  source  (Minn,  and 

Wis.)  1104. 

;  by  admmistrator  (Wis.)  1107. 

;  general  form,  no  damages  (Minn.)  1102. 

;  with  claim  for  mesne  profits  and  waste  (Minn.)  1103. 

condition  of  judgment  in;  order  setting  off  sums  paid  by  defend- 
ant for  taxes  against  damages,  and  requiring  plaintiff  to  pay  ex- 
cess (Wis.)  2143. 
defendant's  claim  for  improvements  and  taxes  paid;  affidavit  stat- 
ing, in  order  that  issue  may  be  tried  before  judgment  for  plaintiff 
(Wis.)  2134. 

;  judgment  for  plaintiff,  setting  off  value   (Wis.)   2137. 

;  notice  of  motion  for  assessment  of  value  (Wis.)  2135. 

;  order  for  trial  of  issue  (Wis.)  2130. 

;  order  on  foot,  making  absolute  in  favor  of  defendant  (Wis.) 

2138. 
defense  of  adverse  possession  avoiding  deed,  1661. 
defense,  adverse  possession  by  defendant  and  grantor  under  ten- 
year  statute  (Wis.)  1662. 

;  claiming  under  a  judgment,  1663 

;  part  only  occupied,  1664. 

defense,  adverse  possession  under  twenty-year  statute  (Wis.)  16Q5.. 
defense,  equitable  counterclaim  for  specific  performance,  1659. 
defense,  land  sold  to  defendant  but  not  conveyed  in  deed,  1660. 
defense,  special  statute  of  limitations  by  original  owner  against  tax 

title  claimant  (Wis.)  1667. 
defense,  specific  denial  of  title,  1657. 
defense,  title  in  one,  other  in  possession,  1658. 
general  form  of  complaint;  nominal  damages  only  (Wis.)  1099. 

;  claiming  damage  for  mesne  profits  and  for  waste  (Wis.)  1100. 

;  for  estate  dower  (Wis.)  1101. 

general  verdict  for  plaintiff  (Wis.)  1918. 

judgment  in,  after,  application  by  defendant  to  purchase  plaintiff's 
interest,  where  defendant  has  erected  a  building  in  part  on  land 
recovered  (Wis.)  2345. 

;  bond,  2147. 

;  order  fixing  bond  and  to  make  up  issue,  2146. 

;  order  making  up  issue,  2148. 

judgment  for  plaintiff  in,  2133. 

judgment  in,  plaintiff's  title  expired  before  trial,  2144. 

lis  pendens  in,  128. 

petition  in;  against  cotenant  (Iowa)  1109. 

;  by  tenant  in  common  against  cotenant  (Nebr.)  1114. 
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EJECTMENT— cont. 

;  general  form,  nominal  damages  (Iowa)  1108. 

;  with  claim  for  mesne  profits  ( Iowa)  1110. 

;  without  damages  (Nebr.)  1112. 

proceedings  in;  allegation  for  injunction  against,  436. 
separate  verdict  for  defendant  for  improvements,  where  plaintiff 
recovers  the  land  (Wis.)  1919. 

• ;  part  of  premises,  1921. 

;  where  part  only  of  plaintiffs  recover  (Wis.)  1920. 

undertaking  required,  as  condition  for  new  trial  (Wis.)  2142. 
ELECTION;  between  several  counts  setting  forth  the  same  cause  of  ac- 
tion; affidavit  for  same,  1750. 

;  notice  of  motion  to  compel,  1749. 

;  order  requiring  election,  1751. 

BIjECTION;  corporate;  mandamus  to  compel  inspector  to  give  certifi- 
cate, 2422. 
to  county  office  of  person  not  eligible;  complaint  in  quo  toarranto  by 

taxpayer,  1269. 
to  sue  in  contract  or  in  tort,  against  common  carrier,  p.  503  n. 
to  take  issue  in  garnishee  answer;  notice  of  (Wis.)  302. 
ELECTIVE  local  office,  usurpation  of;  quo  warranto  by  private  person, 
1265, 1266. 

;  office  not  elective,  1267. 

ELECTRIC  street  car  (see  Stbeet  Railway  Company). 
ELEVATED  ROAD;    franchise  granted  by  city  without  authority  of 
law;  conLplaint  by  property  owner  against  railway  company,  chal- 
lenging right  to  exercise,  1270. 
EiLIGIBILITY  of  person  elected  to  county  office;  quo  warranto  by  tax- 
payer, 1269. 
EMBEZZLEMENT  by  agent;  affidavit  for  arrest  in  civil  action  against, 
180. 
of  money  or  property;  imprisonment  for  in  civil  action,  p.  109  n. 
EMINENT  DOMAIN  (see  Condemnation  Peoceedinqs). 
EMPLOYEE;   against  employer;  complaint  for  injuries  from  defective 
scaffold,  1048. 
against  employer;  complaint  for  injuries  from  incompetent  fellow- 
servant,  1050. 
intimidation  of,  or  picketing  by  labor  organizations;  perpetual  In- 
junction against,  2182. 
of  principal  contractor;  complaint  against  owner  and  contractor,  for 

foreclosure  of  mechanic's  lien  (Minn.)  1154. 
of  principal  contractor  against  owner  and  principal  contractor,  for 
foreclosure  of  mechanic's  lien;  complaint  (Wis.)  1150. 

-;  several  employees  (Wis.)  1151. 

refusing  to  serve;  complaint  by  employer  against,  on  contract  of 

employment,  814. 
against  railroad  company,  for  injuries  by  collision,  complaint,  1021. 
against  railroad  company;  complaint  for  injuries  from  explosion  of 

defective  boiler,  1028. 
against  railroad  company;   complaint  for  injuries  from  negligent 

construction  and  inspection  of  track,  1019. 
against   railroad  company;    complaint  for   injury  from   defective 

track,  1020. 
wrongfully  discharged;  complaint  by,  on  contract  of  employment, 
813. 
ETMPLOTEE  (see  Seevant;  Wobkman). 

EMPLOYEES;  liability  of  stockholders  for  wages  due  to;  complaint  by- 
creditors  of  insolvent  business  corporation,  to  enforce,  1224. 
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EMPLOYER;  clerk  of,  privileged  communication  to;  defense  In  action 
for  slander  and  libel,  1636. 
complaint  by  against  employee  refusing  to  serve,  on  contract  of  em- 
ployment, 814. 
complaint  by  employee  against,  for  injuries  from  defective  scaffold, 

1048. 
complaint  by  employee  against,  for  injuries  from  incompetent  fel- 
low-servant, 1050. 
complaint  by  minor  servant  against,  for  Injuries  from  driving  a 

dangerous  horse,  1051. 
complaint  by  servant  against;  Infant  or  other  person  inexperienced 
in  use  of  tools,  1046. 

;  injuries  from  defective  or  dangerous  machinery,  1045. 

;  machine  defective  and  place  unsafe,  1047. 

;  negligent  exposure  to  Infectious  disease,  1052. 

;  obvious  defects  in  machinery,  and  promise  to  repair,  1049. 

EMPLOYMENT  CONTRACT;    breach  of;    complaint  for  recovery  on, 
p.  436  n. 
de|tense;  abandonment  of  employment,  1544. 
— —;  alleging  discharge  for  misconduct,  1543. 

;  denial  of  performance  by  plaintiff,  1540. 

;  discharge  on  account  of  incompetency,  1546. 

;  performance  by  defendant,  1541. 

;  plaintiff's  failure  preventing  defendant's  performance,  1542. 

;  termination  of  service  by  notice,  1545. 

EMPLOYMENT;  denial  of;  defense,  carrier,  1568. 

of  incompetent  fellow-servant,  injuries  by  reason  of;  complaint  for, 
by  employee  against  employer,  1050. 
EMPLOYMENT  (see  Bkeach  of  Contbact). 
ENDORSEE  fsee  Indoesee). 
ENDORSEMENT  (see  iNbORSEMENT) . 
ENEMY,  alien;  defense  in  abatement,  1346. 

ENFORCEMENT  OF  CONTRACT   (see  Specitic  Pebfobman cb) . 
:bnP0RCEMENT  of  creditor's  rights  (see  Sequestbation). 
ENGINE,  sparks  from,  setting  fire;  action  against  railway  company, 

p.  596  n. 
ENGINEER  of  freight  train,  negligence  of;  brakeman  against  railroad 

company,  for  injury  resulting  from,  1030, 
ENJOINING  (see  Injunction).    ''' 
ENJOYMENT  (see  Quiet  Enjoyment), 
enlargement  of  time  (see  Extension). 
ENTICING  away  plaintiff's  wife,  977  (complaint  for). 

plaintiff's  workman,  980  (complaint  for). 
ENTRY  OF  judgment  (see  JuDoiaENT)-. 

ENTRY;  resistance  of,  in  defense  of  dwelling;  defense  in  action  for  as- 
sault and  battery,  1617. 
forcible,  or  detainer,  treble  damages  for;  complaint  for  trespass  to 
real  property  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
EQUALIZATION,  village  board  of,  to  review  proceedings;  petition  for 

writ  of  certiorari  to  village  clerk,  2402. 
EQUITY;  abatement  of  nuisance,  p.  606  n. 

appeal  in;  supersedeas  bond  on  (Nebr.)  2377. 

complaint  by  city  to  enjoin  erection  of  a  building  in  a  public  street, 

1078. 
complaint  in,  for  continuing  trespass  caused  by  building  and  main- 
taining a  stone  foundation  wall  on  plaintiff's  lot,  1295. 
complaint  in,  to  enjoin  judicial  sale  and  remove  cloud,  1178. 
complaint  in,  to  enjoin  nuisance  caused  by  polluting  waters  of  a 
stream  by  refuse  of  starch  factory,  1077. 
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EQUITY— cont. 

complaint  to  enjoin  threatened  nuisance  by  deposit  of  garbage  on 

neigbboring  lands,  1079. 
creditor's  action  in;   against  officers  and  stockbolders  of  insolvent 

corporation,  to  enforce  liabilities  created  by  law,  p.  742  n. 
demurrer  to  petition  in  (Iowa)  1318. 

interpleader  in,  to  obtain,  and  to  restrain  proceedings,  1239. 
of  redemption,  nonjoinder  of  owner  of;   defense  in  mortgage  fore- 
closure, 1687. 
of  redemption  in  part  of  premises,  and  entitled  to  have  residue  sold 

first;  defense  in  mortgage  foreclosure,  1686. 
of  redemption  (see  Redeem). 
order  of  interpleader  and  reference,  2183. 

owner  in;  complaint  to  set  aside  illegal  tax  or  assessment,  1183. 
powers  and  statutory  sequestration  of  property  of  domestic  busi- 
ness corporation,  p.  741  n. 
relief  in,  against  judgment  obtained  by  fraud  or  collusion,  p.  985  n, 
to  cancel  mortgage  which  is  a  cloud  on  title;  complaint,  1179. 
ERROR;  formal,  in  pleading;  order  giving  leave  to  amend,  1726. 
petition  in;  supersedeas  bond  on  (Nebr.)  2376. 
writ  of,  in  civil  action  (Wis.)  2370. 

writ  of,  in  civil  action;  bond  for  costs  and  damages  (Wis.)  2371. 
writ  of,  in  civil  action;  supersedeas  bond  (Wis.)  2372. 
ERRORS  in  account  stated,  denial  of;  defense,  1679. 
ESCAPE;  complaint  against  sheriff  for,  939. 

from  custody,  on  order  of  arrest;  complaint  against  sheriff,  940. 
return  of  debtor  after;  defense,  by  sheriff,  1582. 
ES(3R0W;  allegation  of  delivery  in,  1381. 
ESTABLISHING  heirship;  petition  for  (Wis.)  2485. 

lost  will;  judgment  for,  2235. 
ESTATE;  contingent  claim  against,  41. 
dower;  ejectment  for  (Wis.)  1101. 
insufficient  to  pay  claims  proven;   complaint  by  creditor  against 

grantee  of  deceased  debtor,  1205. 
of  deceased  stockholder,  settlement  of;  call  made  after,  for  payment 
of  testator's   subscription  for   stock;    complaint   by   corporation 
against  legatees  of  stockholder,  1262. 
of  debtor,  there  having  been  no  administration  of;  equitable  action 
by  creditor  against  heirs,  and  to  charge  real  estate  received  by 
them  and  set  aside  conveyances  thereof  as  fraudulent,  1264. 
of  deceased  person,  claim  against,  39,  p.  22  n. 

;  by  agent  or  attorney,  40. 

of  deceased  persons,  settlement  of,  p.  816  n. 

of  surety  on  probate  bond,  default  accruing  after  settlement  of; 
complaint  by  county  judge  against  heirs  of  deceased  surety,  1263. 
ESTOPPEL;  by  former  judgment;  pleading  In  answer,  1365. 

;  pleading  foreign  judgment  in  detail,  1366. 

pleading,  p.  916  n. 

;  In  answer,  1364. 

ETVICTION;  allegation  of,  on  breach  of  covenant  of  seisin,  p.  429  n. 
by  paramount  title;  breach  of  covenant  of  warranty  for  failure  of 

title;  allegation  of,  p.  429  n. 
defense,  in  action  on  lease,  1524. 

;  as  defense  to  one  instalment,  1525. 

or  ouster  by  paramount  title;  allegation  of  in  complaint  for  breach 
of  covenant  for  quiet  enjoyment,  p.  428  n. 
EVICTION  (see  Consteuctive  Eviction). 
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EVIDENCE,  newly  discovered;  motion  for  new  trial  on  ground  of,  1980. 

;  affidavit  for,  1981. 

;  corroborating  affidavit,  1982. 

of  account  or  bill  of  particulars;  order,  precluding  party  from  giv- 
ing, 1716. 

of  account  or  bill  of  particulars;  notice  of  motion  to  preclude  party 
from  giving,  1715. 
feXAMINATION;  of  adverse  party;  notice  of,  1839. 

;  affidavit  to  accompany,  when  examination  is  required  before 

issue  joined,  lg40. 

of  adverse  party;  notice  of  motion  to  limit,  1841. 

;  order  limiting  subjects^  1842. 

of  debtor  and  witnesses,  in  supplementary  proceedings,  2336. 

;  before  referee,  2337. 

of  tliird  person  claiming  attached  property,  refusing  to  furnish  cer- 
tificate; order  for  (Minn.)  250. 

of  title,  negligent;  complaint  against  attorney,  823. 
EXAMINATION  (see  Peeliminart  Examination). 

EXCEPTION;  by  defendant,  to  sufficiency  of  sureties  on  plaintifE's  un- 
dertaking in  replevin  (N.  Dak.,  S.  Dak.  and  Wis.)  336. 

to  bail,  in  civil  action;  notice  of,  190. 

to  sufficiency  of  sureties  on  plaintifE's  bond  in  replevin  (Minn.)  355. 
EXCEPTIONS;  bill  of;  notice  of  settlement  of,  1998. 

bill  of;  proposed  amendments,  1997. 

proposed  bill  of;  jury  trial,  1994. 

;  notice  served  with,  1995. 

;  reporter's  certificate,  1996. 

to  findings,  1977. 

to  report  of  referee,  1967. 

to  report  of  referee,  trial  by  referee  of  issues  of  fact  as  to  one  de- 
fendant, and  reference  on  default  of  others;  judgment,  2171. 
EXCESSIVE  damages;  order  for  new  trial  for,  1993. 
EJCCHANGB  of  property;  deceit  in;  complaint  for,  861. 

;  possession  taken;  complaint  for  specific  performance,  1141. 

EXCHANGE  (see  Bell  of  Exchangb). 

EXECUTION;  affidavit  for  exemption  of  personal  property  from  (Wis.) 
2322. 

affidavit  in  garnishment  in  aid  of  (Wis.)  295. 

after  five  years;  affidavit  for  leave  to  issue  (S.  Dak.  and  Wis.)  23*9. 

;  notice  of  motion,  2310. 

against   mortgagor,   mortgagee   entitled   to   possession;    complaint 
against  sherifE  for  selling  chattels,  876. 

against  property,  2300. 

against  property  in  the  hands  of  personal  representatives,  2306. 

against  the  body;   complaint  against  sheriff  for  failure  to  arrest, 
935. 

against  the  person,  2302. 

against  third  person,  justification  under;  sheriff's  answer,  1579. 

aid  of;"  affidavit  for  garnishee  summons  (Nebr.)  324. 

appraisal  of  personal  property  on  (Iowa)  2320. 

appraisal  of  real  property  by  sherifE  and  appraisers  (Nebr.)  2321. 

bond  staying  (Iowa  and  Nebr.)  2317,  (Minn.)  2318. 

complaint  against  sheriff  for  neglecting  to  levy,  934. 

complaint  against  sherifE  for  neglect  to  return,  933. 

countermand  of,  on  filing  supersedeas  bond  (Iowa)  2375. 

denial  of,  in  creditor's  action;  defense,  1G74. 

directing  sale  of  real  property  attached  in  the  action   (Minn,  and 
Wis.)  2303. 

exempt  property  seized  on;  affidavit  in  replevin  (Nebr.)  368. 
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EXECUTION— cont 

exempt  property  seized;  complaint  in  replevin  against  sheriff,  890. 

for  delivery  of  specific  real  or  personal  property,  2307. 

gamisliment  in  aid  of,  p.  1&7  n. 

in  aid  of;  affidavit  for  discovery  as  to  specific  property,  2331. 

;  order  requiring  discovery,  2332. 

In  replevin  (Iowa)  366. 

in  replevin,  against  principal  and  sureties;  Indorsement  on  (Wis.) 
2308. 

in  log  lien  action,  staying;  affidavit  of  intervener  after  judgment  in 
(Wis.)  2481. 

Issuance  of;  notice  to  garnishee  to  show  cause  (Iowa)  320. 

issuance  of  on  Sunday;  affidavit  for  (Iowa)  2313. 

judgment  setting  aside  conveyance  as  fraudulent,  and  giving  leave 
to  proceed  in,  2184. 

land  sold  on;  writ  of  assistance  for  (Wis.)  2327. 

maliciously  issuing,  on  paid  judgment;  complaint,  981. 

moneys  collected  on;  complaint  against  sheriff  for  failing  to  pay 
over,  936. 

notice  by  sheriff  to  party  to  appoint  appraisers  of  personal  prop- 
erty (Iowa)  2319. 

notice  of  sale  on;  general  form,  2349. 

notice  to  garnishee  (Iowa)   318. 

of  chattel  mortgage,  agreement  to;  complaint  for  specific  perform- 
ance of,  and  to  set  aside  fraudulent  disposition  of  property,  1145. 

of  lease,  denial  of;  defense,  1520. 

on  judgment  for  joint  debt  when  some  defendants  were  not  served 
(Wis.)  2301. 

on  money  judgment;  undertaking  for  staying  on  appeal,  2361. 

on  recovery  of  judgment,  general  form  (Iowa)  2314,  (Nebr.)  2315. 

;  indemnifying  bond  (Iowa)  2316. 

or  acceptance,  denial  of;  defense,  in  action  on  bills  and  notes,  1450. 

property  seized  on,  recovery  by  unqualified  owner;  petition  in  re- 
plevin (Iowa)  358. 

returned  unsatisfied;  affidavit  for  general  discovery  after,  2329. 

;  order  to  appear  and  answer,  2330. 

sale  and  levy;  tangible  property  subject  to  be  transferred  by  debtor 
in  fraud  of  creditors;  seizure  of  by  levy  or  attachment  in  credit- 
or's action,  p.  698  n. 

sale  of  personal  property;  sheriff's  return  on  (N.  Dak.  and  S.  Dak.) 
2354. 

sale  of  real  estate  on;  sheriff's  certificate  of  (N.  Dak.  and  S.  Dak.) 
23^3,  (Wis.)  2350. 

sale  of  real  property;  sheriff's  return  on  (N.  Dak.  and  S.  Dak.) 
2355. 

sale;  petition  for  writ  of  assistance  after  (Wis.)  232. 

;  notice  of  motion  (Wis.)  2325. 

;  order  granting  writ  (Wis.)  2326. 

sale;  sheriff's  certificate  of  redemption  from  (Wis.)  2351. 

sale;  sheriff's  deed  on  (Wis.)  2352,  (N.  Dak.  and  S.  Dak.)  2356. 

selling  land  on,  under  judgment  compromised  and  settled  but  never 
discharged;  complaint  for  injunction  against  sheriff,  1247. 

special,  in  foreclosure  (Iowa)  2097. 

special,  on  foreclosure  of  mortgage  (N.  Dak.  and  S.  Dak.)  2083. 

special,  on  mechanic's  lien  judgment  (N.  Dak.  and  S.  Dak.)  2312. 

staying,  undertaking  for;  on  certiorari  to  justice  (Wis.)  2400. 

summons  in  garnishment  in  aid  of  (Nebr.)  326. 

to  enforce  Hen  on  specific  property  (Wis.)  2304. 

to  enforce  judgment  lien  on  logs  and  timber  (Wis.)  2305 
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EXECUTOR;  action  against  on  money  demand  (Wis.)  p.  297  n. 
action  by;  defense  of  set  off,  1429. 
action  by  on  life  policy,  764. 
administrator,  or  heir  of  deceased  plaintiff;  petition  for  revival  or 

continuance,  1767. 
allegation  in  answer,  that  executor  renounced,  1377. 
answer  of  set  off  by,  1428. 
bond  of;  order  granting  leave  to  sue  on,  88. 
:  bond  of;  action  by  legatee  on  (Wis.)  733. 
bond  of;  petition  for  leave  to  sue  on,  87. 
combining  distinct  causes  of  action  against,  p.  412  n. 
complaint  by,  544.' 
de  son  tort;  complaint  against,  548. 
nonjoinder  of  co-executor;  defense  in  abatement,  1356. 
of  maker  of  promissory  note;  complaint  by  payee  against,  581. 
of  lessee;  complaint  by  lessor  against,  780. 
or  administrator;  complaint  by  county  judge  on  bond  of,  for  benefit 

of  all  parties  (Wis.)  734. 
or  administrator  of  payee;  complaint  in  action  by,  582.   , 
refusing  to  join  in  action;  allegation  of  representative  capacity,  547. 
substitution  of,  without  prejudice  to  proceedings  already  had';  order- 
for,  by  consent,  1770. 
EXECUTOR    (see  Administbatoe;    Deceased   Peeson;    Personal  Rep- 

besbntativb).  , 

EXEMPT  PROPERTY;  complaint  against  sheriff,  for  seizing,  937. 
seized  on  execution;  affidavit  in  replevin  (Nebr.)  368. 

;  complaint  in  replevin  against  sheriff,  890. 

EXEMPTION  of  personal  property  from  execution;  affidavit  for  (Nebr.)' 

2322. 
EX  PARTE  application  for  appointment  of  receiver;  plaintiff's  under- 
taking for  (N.  Dak.  and  S.  Dak.)  475. 
EXPIRATION  of  charter  of  corporation;  stipulation  to  continue  a!ctlott 

in  name  of  new  corporation,  1784, 
EXPENDITURE  of  public  moneys,  taxpayer  suing  to  prevent;  allega- 
tion of  representative  capacity,  524. 
EXCLUSIVE  jurisdiction  of  United  States  court;  defense  In  abatement,. 

1345. 
EXCUSABLE  neglect,  mistake,  inadvertence  or  surprise;  relief  against 

judgment  obtained  by,  p.  985  n. 
EXCUSE;  for  failure  to  give  notice  of  nonpayment  of  check;  allegation 
of  in  complaint  by  payee  against  drawer,  625. 
for  nonpresentment;   allegation  of  in  complaint  by  payee  against 

drawer,  626. 
,  for  nonpresentment  of  promissory  note  maker  not  found;   allega- 
tion of,  597. 
for  nonpresentment,  denial  of;  defense  in  action  on  bills  and  notes, 
1481. 
EXPLOSION  of  defective  boiler,  injury  from;  complaint  by  employe* 

against  railroad  company,  1028. 
EXPOSURE,   negligent,   to   Infectious   disease;    complaint   by   servsuit 

against  employer,  1052. 
EXPRESS  PROMISE  (see  Pkomise). 

EXTENSION;    given   to   maker,   allegation   of  by   accommodation   In-, 
dorser;  defense,  in  action  on  bills  and  notes,  1476. 
of  time;  defense  by  surety  in  action  on  lease,  1528. 
of  time  in  arbitration;  stipulation  for,  61. 

of  time  of  payment  in  foreclosure  of  mortgage;  as  defense,  1684. 
of  time  on  award  of  arbitrators;  allegation  of,  704. 
of  time  to  answer;  affidavit  for,  1718. 
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EXTENSION— cont 

of  time  to  answer;  notice  of  motion  for,  1717. 

of  time  to  p]  ad,  pending  delivery  of  copy  of  account;  affidavit  for; 
defense,  1^07. 

;  order  extending  time,  1708. 

EXTORTION  and  corruption  in  public  office,  justification  charging;  de- 
fense In  action  for  libel  and  slander,  1629. 
B3XTRAHAZARD0US  risk;  defense,  in  action  on  insurance  policy,  1506. 
;  correcting  pleading  and  alleging  extrahazardous  use  of  prem- 
ises, 1507. 
FACTOR;   action  against  for  goods  sold  on  del'  credere  commission; 
money  received,  653. 
counterclaim  by  way  of  set  off  against;  in  action  for  goods  sold, 

1445; 

money  received  by,  for  goods  sold;  complaint  for  recovery  of,  652. 
PACTS;    insufficient  to   constitute   cause  of   action    (see   Demtjbeee) 
knowledge  of  (see  Knowledge). 

proof  of  necessary  and  taken  by  court  without  reference,  as  to 
defendants  not  answering;  judgment  on  trial  as  to  one  defend- 
ant and  default  as  to  another,  2167. 

stipulation  to  admit,  1837. 
FAILURE;  of  consideration;  defense,  in  action  on  bills  and  notes,  1462. 

of  consideration;  defense,  in  action  on  bond,  1492. 

of  consideration;  defense,  in  action  on  bond  for  purchase  money, 
1493. 

of  performance  by  plaintiff,  preventing  defendant's  performance; 
defense  in  action  on  employment  contract,  1542. 

of  relator  to  demur  or  plead  to  alternative  writ  of  mandamus;  no- 
tice of  hearing,  2427. 

of  tiiie;  complaint  for  breach  of  covenant  of  warranty  for,  804. 

to  act  (see  REPtrsAi;  Contempt). 

to  arrest,  on  execution  against  the  body;  complaint  against  sheriff, 
935. 

to  bring  action  to  trial ;  judgment  of  dismissal  of  appeal  from  jus- 
tice court  (Wis.)  2217. 

to  bring  to  trial  within  five  years;  affidavit  for  motion  for  dismissal, 
2024. 

to  bring  to  trial  within  two  terms;  judgment  of  dismissal  of  appeal 
from  justice  court  (Wis.)  2037. 

to  comply  with  court  order  for  payment  of  money;  affidavit  in  civil 
contempt  (Wis.)  2009. 

;  warrant  of  commitment  (Wis.)  2010. 

to  conform  to  constitution  or  by-laws;  defense  by  fraternal  benefit 
order,  1518. 

to  consent  to  change  of  venue;  affidavit  on,  1806. 

to  convey,  note  given  for  purchase  money;  defense  in  action  on  bills 
and  notes,  1466. 

to  deliver  message  according  to  contract;  complaint  against  tele- 
graph company,  932. 

to  deliver  money  or  property;  affidavit  of.  In  supplementary  pro- 
ceedings, as  foundation  for  contempt  proceedings,  2345. 

to  deliver  (see  Deliveet;  Nondeliveby). 

to  diligently  prosecute;  affidavit  for  motion  for  dismissal,  2025. 

to  file  complaint  and  pay  state  tax;  affidavit  on  motion  to  dismiss 

for,  1740. 
to  find  mortgagor;   affidavit  of,  In  foreclosure  by  advertisement, 

2457. 
to  give  notice  of  nonpayment;  allegation  of,  In  complaint  by  payee> 
against  drawer,  625 
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FAILURE— cont. 

to  load  (see  Loading). 

to  obtain  jurisdiction  of  nonresident;   defense  In  action  on  judg- 
ment, 1534. 
•  to  obtain  jurisdiction  of  tlie  person;  defense,  in  action  on  judgment 
1533. 
to  perform  duties;   complaint  by  attorney  general  against  street 

railway  company,  to  forfeit  franchises  and  vacate  charter,  1272. 
to  receive  (see  Refusal  to  Receive). 
to  reply;  affidavit  of,  2055. 

;  notice  of  motion  for  judgment,  2056. 

;  order  for  judgment,  2057. 

;  judgment,  2058. 

to  return ;  action  for  damages  and  hire  of  personal  property,  697. 
to  serve  complaint;  judgment  of  dismissal,  2034. 
to  support;  allegation  of  by  wife,  in  action  for  divorce,  1253. 
FAILURE   (see  Refusal). 

FAIR  REPORT  of  public  official  proceedings;   privileged  communica- 
tion, as  defense  in  action  for  libel  and  slander,  1637,  1638. 
FALL  of  materials  in  street  during  erection  of  building,  injuries  suf- 
fered by;  complaint  against  owner  and  contractor,  999. 
FALLING;    through  open  hatchway  in  building,  injuries  from;   com- 
plaint for,  988. 
through   open   hatchway,    injuries   from;    complaint   by   stevedore 
against  steamboat  company,  1029. 
FALSE  IMPRISONMENT;  complaint  for,  alleging  special  damage,  957. 
and  malicious  prosecution;    defenses;   denial  of  want  of  probable 
cause,  1C20. 

;  denial  that  defendant  caused  arrest,  1619. 

;  justification  by  officer,  of  arrest  and  imprisonment  uifcer  civil 

process,  1625. 

;  justification  by  officer,  of  arrest  for  breach  of  the  peace;  1623. 

;  justification  by  officer,  of  arrest  on  suspicion  of  felony,  1621, 

1622. 

;  justification  by  officer,  of  arrest  under  criminal  process,  1624. 

;  justification  by  officer,  under  order  of  arrest,  1626. 

assault  and  battery,  and;  complaint  for,  944,  945,  946. 
order  of  arrest  void  for  want  of  jurisdiction,  958. 
without  special  damage,  956. 
FALSE  MATERIAL  STATEMENTS  in  application;   defense,  in  action 

on  insurance  policy,  1515. 
FALSE  PRETENSES;  action  to  recover  property  obtained  by;  affidavit 

for  arrest,  178. 
FALSE  PROSPECTUS  inducing  purchase  of  stock;    complaint  In  ac- 
tion against  officers  of  corporation,  866c. 
FALSE  REPORT  of  judicial  proceedings,  publication  of;   affidavit  for 
order  to  show  cause  why  party  should  not  be  punished  crim- 
inally for  (N.  Dak.  and  Wis.)  2003. 

;  order  to  show  cause,  2004. 

FALSE  REPRESENTATIONS;  as  to  solvency,  made  through  commer- 
cial agency,  866. 
by  defendant;  allegation  of,  excusing  plaintiff  from  tendering  pay- 
ment on  contract  of  sale  of  real  estate,  896. 
inducing  plaintiff  to  insure;  complaint  by  insured  against  officers 
of  insolvent  insurance  company,  866a. 
FALSE  REPRESENTATIONS  (see  Deceit). 
FALSE  RETURN;  complaint  against  sheriff  for,  938. 
assignment  of  claim  for,  37. 
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FALSE  WARRANTY,  note  given  for  goods  sold  with;  defense,  in  action 

on  bills  and  notes,  1468. 
FALSE  (see  Fraudulent). 

FALSELY  representing  wall  In  apartment  house  to  be  fireproof;  com- 
plaint by  tenant  against  landlord,  862. 
FALSITY;  denial  of,  and  admission  of  representations;  as  defense,  in 

action  for  deceit,  1585. 
FALSITY  (see  Deceit). 

FARE;  exaction  of  illegal  rate  of;  complaint  against  railroad  company 
(Wis.)  1285. 
nonpayment  of,  as  justification  of  removal  from  railroad  car;   de- 
fense, in  action  for  assault  and  battery,  1618. 
payment  of;    allegation  of,  in  action  for  ejectment  from   train, 
p.  574  n. 
FARM  CROSSING;  agreement  by  railroad  to  construct;  complaint  for 

specific  performance,  1146. 
FATHER  of  apprentice;   complaint  by  master  against,  on  contract  of 

employment,  816. 
FAULT  of  plaintiff,  damage  by;  defense,  in  action  on  bailment,  1572. 
FEES  of  office;  allegation  for  injunction  against  taking,  and  usurping 

office,  435. 
FEES  (see  Attobnet's  Fees). 

FELLOW  SERVANT,  negligence  of;  as  defense,  1590. 
FELLOW  SERVANT,  incompetent,  injuries  by  reason  of;  complaint  by 

employee  against  employer,  1050. 
FELONY;  compounding;  defense,  invalidity  of  contract,  1400. 

justification  of  arrest  on  suspicion  of;  defense,  false  imprisonment 

and  malicious  prosecution,  1621. 
note  given  to  compound;  defense,  in  action  on  bills  and  notes,  1485. 
suspicion  of;   justification  of  arrest  by  officer;   defense,  false  im- 
prisonment and  malicious  prosecution,  1622. 
FEMALE;  arrest  of,  in  civil  action,  p.  109  n. 

PENCE;  complaint  against  railroad  company  for  killing  stock,  road  not 
fenced,  1042  (Iowa  and  Nebr.)  1043. 
breach  of  covenant  to  maintain;  complaint  for,  808. 
defective;  claim  for  stock  killed  by  railroad  (Wis.)  47. 
defective,  collision  with  cattle  straying  through  and  derailing  train; 
complaint  by  passenger  against  railroad  company  for  injuries, 
1016. 
defective;  Justification  of  trespass  by  reason  of,  as  defense,  1652. 
justification  of  rebuilding;  defense,  trespass,  1653. 
trespass;  complaint  for  removing,  1093. 
FENCING  railroad;  statutes  as  to,  p.  594  n. 
FICTITIOUS;  name;  affidavit  to  obtain  leave  to  correct,  1730. 

;  order  thereon,  1731. 

name;  correcting;  notice  of  motion  to  amend  complaint,  1729. 
person;  note  payable  to;  complaint,  591. 

;  pleading  copy  of  note,  592. 

FIDUCIARY  capacity,  person  acting  in;  civil  action  against  for  em- 
bezzlement; imprisonment  in,  p.  109  n. 
FILING;   amendment  to  articles  of  incorporation;   certificate  of  secre- 
tary of  state,  of  filing,  2563. 
articles  of  incorporation  of  bank;  certificate  of,  by  banking  com- 
missioner, 2559. 

;  by  register  of  deeds,  2560. 

articles  of  organization  of  corporation;  certificate  by  secretary  of 

state  (Wis.)  2556. 
;  by  register  of  deeds  (Wis.)  2557. 
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PILING— cont. 

articles  of  organization  of  corporation,  verification  for,  on  copy  filed 
(Wis.)  2555. 

complaint  and  payment  of  state  tax;  affidavit  on  motion  to  dismiss 
for  failure  of,  1740. 

condemnation  commissioners'  report;  notice  of  (Minn.)  2530. 

decision;  notice  of,  1978. 

deposition;  notice  by  clerk  of  (Iowa)  1880. 

information  in  quo  warranto  in  supreme  court;  application  by  at- 
torney general  for  leave,  2440. 

;  order  to  show  cause,  2442. 

;  order  granting  leave,  2441. 

Interrogatories;   order  for,  after  attachment  In  contempt  proceed- 
ings (N.  Dak.  and  Wis.)  2017. 

■ ;  interrogatories,  2018. 

;  answers,  2019. 

notice  of  claim  for  injury  by  municipality,  p.  568  n. 

of  cross-complaint;  order  bringing  in  new  parties  (Wis.)  2490. 

of  deposition  taken  on  notice;  notice  of  (Wis.)  1853. 

Us  pendens,  maliciously,  and  preventing  sale  of  plaintiff's  land; 
complaint  for,  1300. 

petition  (see  Petition). 

report  of  referee;  notice  of,  1966. 

return  and,  of  commission  to   take  deposition;    notice  of    (Wis.)- 
1854. 

security  for  costs;  notice  of  (Wis.)  2285. 

summons;  certificate  that  summons  is  not  filed  nor  tax  paid  (Wis.)' 
1741. 

;  order  thereon,  1742. 

supersedeas  bond;  countermand  of  execution  on  (Iowa)  2375. 

supplemental  answer;  aflBdavit  on  application,  1736. 

supplemental  answer;  order  granting  leave,  1737. 

supplemental  complaint;  affidavit  for  leave,  1732. 

;  copy  served  with  motion,  1733. 

supplemental  complaint;  notice  of  motion  for  leave,  1734. 
FILING  (see  Certified  Copt). 

FINAL;   division  of.  property  instead  of  alimony,  in  judgment  of  di- 
vorce, 2214. 

judgment  in  partition,  after  sale  of  premises,  2127. 

judgment  of  actual  partition  (Wis.)  2123. 

judgment  of   dissolution   of   partnership,   closing  up   proceedings,^ 
2228. 

order  of  condemnation  (N.  Dak.)  2540. 

order  of  dismissal  because  of  nonpayment  of  redemption  moneys,. 
2198. 

report  of  commissioners  in  partition  (Wis.)  2118. 

;  compensation  to  secure  equality,  2120. 

;  unknown  owners,  2119. 

FINDINGS;  against  garnishee  (Wis.)  307. 

by  court,  general  form,  1973. 

exceptions  to,  1977. 

for  defendant  on  traverse  of  attachment  (Wis.)  232. 

in  action  on  innkeeper's  liability,  1975. 

in  action  on  promissory  note,  1974. 

in  mortgage   foreclosure,   where   part   of  defendant's   defend   and' 
others  make  default  (Wis.)  2069. 

of  court,  in  favor  of  garnishee  (Wis.)  305. 

on  particular  questions,  general  verdict  with  (Wis.)  1923. 

or  decision;  petition  to  amend  judgment  to  accord  with,  2491. 
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FINDINGS— cont. 

upon  submission  of  controversy,  76. 

;  judgment  on,  77. 

request  for,  1976. 
(See  Cotfbt;  Jttet;  Teiai.) 
FINE;   directing  payment  of,  in  judgment  of  conviction  In  civil  con- 
tempt proceedings  ("Wis.)  2020. 
or  penalty;  imprisonment  in  action  to  recover,  p.  109  n. 
FIRE;  negligently  setting;  complaint  against  railroad  company,  1044. 
on  defendant's  land;  carelessly  kindling,  whereby  plalntifE's  prop- 
erty was  burned,  991. 
set  by  locomotive;  claim  for  (Wis.)  48,  4^9. 
FIRE  POLICY;  action  by  owner  Insured,  759. 

action  by  purchaser  of  property  on  assigned  policy,  762. 
complaint  by  mortgagee  under  provision  of  owner's  policy,  760. 
renewed  before  fire;  complaint  on,  761. 
(See  Policy.) 
FIXTURES;  removing;  allegation  for  injunction  against,  405. 

stock  and  good  will;  complaint  for  recovery  of  price  by  assignee, 
to  be  paid  in  instalments,  662. 
FLOOR  of  building  negligently  overloaded,  causing  collapse;  complaint 

by  tenant  against  landlord  and  another  tenant,  1289. 
FLOWING  plaintiff's  premises,  by  building  street  so  as  to  dam  np 

river;  complaint  against  municipality,  1012. 
FLOWING  water  from  roof  on  plaintlS's  premises,  990. 
FOOT  of  judgment  (see  Judgment)  . 
FORCIBLE;  defiling  of  plaintiff;  complaint  for,  976. 

ejection  from  train;  complaint  by  passenger  against  railroad  com- 
pany, 1017. 
entry  or  detainer,  treble  damages;   complaint  for  trespass  to  real 
property  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
S'ORECLOSURE;  action;  affidavit  for  receiver  In,  2494. 

action;  order  to  show  cause  why  receiver  should  not  be  appointed, 

2495. 
and  sale;  judgment  of  (Nebr.)  2090,   (Iowa)  2095,   (N.  Dak.  and 
S.  Dak.)  2082. 

;  part  only  of  debt  due  and  premises  to  be  sold  In  parcels 

(Nebr.)  2092. 
;  subsequent  mortgagee  made  defendant,  and  his  rights  deter- 
mined (Nebr.)  2091. 

• ;  whole  property  to  be  sold  together  (Nebr.)  2093. 

assignee  against  mortgagor,  mortgagee  who  guaranteed  payment, 
and  subsequent  purchaser  who  assumed  mortgage;    complaint, 
1118. 
bond  given  as  condition  of  resale,  2101. 
by  action;  sheriff's  certificate  of  sale  (Minn.)  2078. 
hf  action;  sheriff's  deed  (N.  Dak.  and  S.  Dak.)  2089. 
by  advertisement;  affidavit  by  auctioneer  or  officer  of  fact  of  sale, 

2452. 
by  advertisement;  affidavit  of  attorney,  2460a. 
by  advertisement;  affidavit  of  posting  notice  of  sale,  2459. 
by  advertisement;  affidavit  of  publication  of  notice  of  sale,  2451. 
by   advertisement;    affidavit   of   service   of   notice    on   mortgagor 

(Minn.)  2456. 
by  advertisement;  affidavit  of  service  of  notice  on  party  In  posses- 
sion of  mortgaged  property,  2458. 
by  advertisement;  affidavit  that  mortgagor  could  not  be  found,  2457. 
by  advertisement;  notice  of  chattel  mortgage  sale,  2455. 
■by  advertisement;  notice  of  sale,  2450. 
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FORECLOSURE— cont. 

by  advertisement;  report  of  chattel  mortgage  sale  (Minn.)  2460. 

by  advertisement;  sheriff's  certificate  of  sale,  2453. 

by  advertisement;  sheriff's  deed,  2454. 

certificate  of  redemption  in;  by  owner  of  certificate  of  sale  (Minn.) 
2081. 

claim  to  surplus  in;  affidavit  for  motion  for  reference  (Wis.)  1960. 

■ ;  notice  of  motion  for  payment  (Wis.)  1964. 

;  notice  of  motion  for  reference  (Wis.)  1961. 

;  order  for  distribution  (Wis.)  1965. 

;  order  of  reference  (Wis.)  1962. 

;  referee's  report  (Wis,)  1963. 

denial  of  having  assumed  mortgage;  defense,  1685, 

general  answer  of  infant  or  lunatic,  1689. 

judgment  (Minn.)  2075. 

judgment;  undertaking  on  appeal,  2364. 

junior  mortgagee,  complaint  by,  not  being  a  party  to  former  action, 
against  purchaser  under  foreclosure  of  senior  mortgage,  to  re- 
deem, 1135. 

land  sold  on;  writ  of  assistance  for,  2328. 

Us  pendens,  122. 

mortgage  containing  covenant  to  insure  and  option  clause,  1117, 

mortgage;  denial  of  mortgage,  as  defense,  1683. 

mortgagee  in  possession  against  parties  entitled  to  redeem,  seeking 
accounting,  1120. 

notice  of  claim  to  surplus  (Wis.)  1959. 

notice  of  object  of  action,  120. 

of  bill  of  sale  of  chattels,  1131. 

of  chattel  mortgages  and  liens,  p.  648  n. 

of  chattel  mortgage,  general  form,  1129. 

;  subsequent  incumbrancers,  1130. 

of  mechanic's  lien  (Iowa)  1156,  (N.  Dak.  and  S.  Dak.)  1157. 

;  by  employee  of  principal  contractor  (Minn.)  1154. 

;  contractor  against  owner  (Minn.)  1153. 

;  for  materials  furnished  to  owner  (Minn;)  1155. 

;  allegation  of  assignment  of  lien  (Wis.)  1152. 

;  allegation  of  fraudulent  lien,  1161. 

;  contractor  against  owner  (Nebr.)  1158. 

■ ;  contractor  against  owner,  subsequent  lienholders  or  Incum- 
brancers joined  (Nebr.)  1159. 

;  contractor  against  owner  and   other  lien  claimants    (Wis.) 

1148. 

■ ;  same;  for  reasonable  value  of  materials  or  labor  (Wis.)  1149. 

• ;  employee  of  principal  contractor  against  owner  and  principal 

contractor  (Wis.)  1150. 

;  same;  several  employees  (Wis.)  1151. 

;  judgment  of  (Wis.)   2225. 

;  lis  pendens,  125. 

;  subcontractor  against  principal  contractor  and  owner  (Nebr.) 

1160. 

of  mortgage;  affidavit  for  taxation  of  stipulated  attorney's  fees 
(Iowa)  2096. 

of  mortgage;  affidavit  for  default,  2059. 

of  mortgage;  afiTdavit  on  motion  to  compel  purchaser  to  complete 
his  purchase,  2102. 

;  order  compelling,  2103. 

of  mortgage,  all  due,  general  form  (Wis.)  1115. 

of  mortgage;  allegation  of  inadequacy  of  security  where  receiver 
Is  desired,  1119. 
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FORECLOSURE— cent. 

of  mortgage,  amount  not  all  due  (Wis.)  1116. 

of  mortgage;  defense;  nonjoinder  of  owner  of  equity  of  redemp- 
tion, 16S7. 

of  mortgage;  discharge  from  purchase;  affidavit  of  purchaser,  2104. 

;  order  discharging  and  ordering  resale,  2105. 

of  mortgage;  equity  of  redemption  in  part  of  premises,  and  en- 
titled to  have  residue  sold  first;  defense,  1686. 

of  mortgage;  extension  of  time  of  payment  in;  as  defense,  1684. 

of  mortgage,  findings  in;  where  part  of  defendants  defend  and 
others  make  default  (Wis.)  2069. 

of  mortgage,  general  form  of  complaint  for  (Minn.)  1122,  (N.  Dak. 
and  S.  Dak.)  1123,  (Nebr.)  1124,  (Iowa)  1126. 

;  amount  not  all  due  (Iowa)  1127. 

of  mortgage;  guardian  ad  litem  in  action  for  (N.  Dak.  an'd  S.  Dak.) 
p.  70  n. 

of  mortgage;  judgment  in;  contested  Issues  tried  by  court  without 
reference  (Wis.)  2070. 

of  mortgage,  judgment  in;  default  after  reference,  amount  not  all 
due,  2066,  2068. 

;  default,  proofs  taken  by  court  without  reference  (Wis.)  2067. 

— '^;  order  of  reference,  amount  all  due,  no  infant  or  absent  de- 
fendants, 2060. 

;  order  of  reference,  infant  and  absentee  defendants;  amount 

not  all  due,  2061. 

;  referee's  report,  amount  all  due,  2062. 

;  referee's  report,  amount  not  all  due,  2065. 

;  schedule  A  to  he  annexed  to  referee's  report,  2063. 

;  schedule  B,  2064. 

of  mortgage;  notice  of  redemption,  by  redemptioner  to  sheriff 
(Minn.,  N.  Dak.  and  S.  Dak.)  2079. 

o^  mortgage;  notice  of  sheriff's  or  referee's  sale,  2071. 

of  mortgage;  notice  of  sheriff's  sale  (Minn.)  2076. 

of  mortgage  or  lien;  affidavit  for  publication  of  summons  (Wis.) 
145. 

;  order  of  publication,  154,  155. 

of  mortgage;  sheriff's  certificate  of  redemption  (Minn.)  2080. 

of  mortgage;  sheriff's  certificate  of  redemption  (N.  Dak.  and  S. 
Dak.)  2088. 

of  mortgage;  sheriff's  certificate  of  sale  (Iowa)  2098. 

of  mortgage;  sheriff's  report  of  sale  (Wis.)  2072. 

of  mortgage;  special  execution  on  (N.  Dak.  and  S.  Dak.)  2083. 

of  mortgage,  where  there  are  junior  Incumbrancers  and  an  agree- 
ment to  pay  taxes  (Nebr.)  1125. 

of  pledge  (Iowa)  1132. 

of  senior  mortgage,  purchaser  under;  complaint  by  Junior  mortga- 
gee against,  not  being  party  to  former  action,  to  redeem,  1135. 

of  tax  certificate;  judgment  in  (Wis.)  2206. 

of  title  bond  (Iowa)  1128. 

order  appointing  receiver  in,  460,  2496. 

sale;  notice  of  (N.  Dak.  and  S.  Dak.)  2084. 

sale;  order  confirming  report  of  (Wis.)  2073. 

sale;  petition  for  writ  of  assistance  after,  2324. 

;  notice  of  motion  (Wis.)  2325. 

;  order  granting  writ  (Wis.)   2326. 

sale;  return  of,  and  order  of  confirmation  (Nebr.)  2094. 

sale;  sheriff's  deed  on  (Wis.)  2074. 

sale;  sheriff's  report  of  (Minn.)  2077; 

sale;  sheriff's  report  of  (N.  Dak.  and  S.  Dak.)  2086. 
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FORECLOSURE— cont. 

;  order  conflrming  (N.  Dak.  and  S.  Dak.)  2087. 

sherifi'B  certificate  of  sale  (N.  Dak.  and  S.  Dak.)  2085. 

special  execution  in  (Iowa)   2097. 

strict,  against  junior  incumbrancer  not  party  to  original  foreclosure 
action;  judgment  of,  2199. 

to  have  deed  absolute  declared  mortgage;  complaint,  1121. 

unknown  defendants  in;  publication  of  summons;  afBdavit  for,  170. 

;  order  for,  171. 

FORECLOSURE  (see  Redemption). 
FOREIGN;  administrator,  complaint  by,  549. 

complaint  by  or  against,  540. 

contract  void  by  law  of  place;  defense,  invalidity,  1397. 

corporation;    affidavit   for    publication    of    summons    (Wis.)    142, 
(Minn.)  164. 

-: ;  order  of  publication,  150. 

corporation,  verification  by  (Wis.)  504. 

inferior  tribunal;  complaint  on  judgment  of,  797. 

Judgment  for  alimony  in  divorce  action;  complaint  on,  798. 

judgment  of  court  of  general  jurisdiction;  complaint  on,  796. 

judgment;  petition  for  leave  to  sue  on  (N.  Y.)  81. 

judgment,  pleading  in  detail;  estoppel  by,  in  answer,  1366. 

language;  slander  in;  complaint  for,  960. 

official  assignee;  allegation  of  representative  capacity,  535. 

statute  imposing  liability  sued  on  in  statutory  action;  allegation 
of,  1277.  : 

statute  of  limitations;  pleading,  in  tort  action,  1369. 
FOREIGNER;  jurat  by,  11. 
FORFEITURE;  complaint  for  statutory,  1275. 

action  to  recover,  where  informer  joins  state  as  plaintiff  and  Is  en- 
titled to  a  portion  of  the  recovery;  judgment,  2172. 

for  violation  of  city  ordinance;  complaint  for  recovery  of,  1284. 

for  violation  of  game  law;   complaint  or  affidavit  by  deputy  game 
warden  In  action  before  justice  of  the  peace,  1276. 

of  goods;  judgment  of  (Wis.)  2173. 

of  interest  only  and  tender  of  principal  necessary;  defense  of  usury, 
in  action  on  bills  and  notes,  1459. 

of  interest  only;  defense  of  usury,  in  action  on  bills  and  notes,  1460. 

of  office  and  ouster  of  public  officer;  judgment  of,  2210. 

of  office  or  franchise  by  neglect  or  misuse;    quo  warranto  for, 
p.  827  n.  / 

recovery  of  from  member  of  board  of  review,  for  intentional  omis- 
sion of  property  from  tax  roll;  complaint  by  state  against,  1285o. 

statutory  action  for,  p.  843  n. 
FORMER  action,  cost  of;  order  staying  proceedings  until  paid,  2488. 

judgnient,  estoppel  by;  pleading  in  answer,  1365. 

-;  pleading  foreign  judgment  in  detail,  1366. 

FRANCHISE;  granted  by  city  without  authority  of  law;  property 
owner  against  railway  company,  challenging  right  to  exercise, 
1270. 

of  street  railway  company;   complaint  in  action  by  attorney  gen- 
eral to  forfeit  and  vacate  charter,  because  of  failure  to  perform 
its  duties,  1272. 
usurping;  quo  warranto,  p.  827  n. 
FRATERNAL;  benefit  order;  answer  by,  alleging  failure  to  comply  with 
constitution  or  by-laws,  1518. 
insurance;  complaint  in  action  on  membership  certificate,  768. 
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(FRAUD;  accomplished  through  an  agent;  allegation  of,  865. 

affecting  personal  property;  assignment  of  claim  for,  37. 

by  husband;  complaint  for  annulment  of  marriage  on  ground  of, 
1258. 

by  wife;  complaint  for  annulment  of  marriage  on  ground  of,  1259. 

civil  action  for;  imprisonment  in,  p.  108. 

deed  obtained  by;  complaint  for  setting  aside,  aad  for  reconvey- 
ance, 1209,  1210. 

extrinsic  to  Instrument;  complaint  for  setting  aside  general  assign- 
ment, against  judgment  debtor,  assignee  and  a  pretended  creditor 
named  in  the  assignment,  1190. 

In  obtaining  judgment;  defense,  1537. 

in  procuring  contract;  defense,  invalidity  of  contract,  1388. 

in  quantity  of  chattels  delivered;  complaint,  858. 

judgment  setting  aside  deed  obtained  by,  2190. 

money  procured  by;  action  for,  p.  341  n.,  643. 

note  induced  by;  defense,  in  action  on  bills  and  notes,  1471. 

setting  aside  judgment  obtained  by,  p.  804  n. 

of  creditors,  land  purchased  by  debtor  bu  tconveyed  to  third  person, 
compla,int  by  creditor  of  deceased  debtor,  to  reach,  1206. 

of  creditors,  property  disposed  of;  affidavit  for  arrest  in  civil  ac- 
tion, 182. 

•of  creditors;  tangible  personal  property  subject  to  levy  and  execu- 
tion sale  transferred  by  debtor;  seizure  of  by  levy  or  attachment 
in  creditors'  action,  p.  698  n. 

of  promoters;  complaint  in  action  by  stockholders  to  recover  indi- 
vidual damages,  1230. 

or  perjury,  judgment  procured  by;  complaint  to  set  aside  (Minn.) 
2281. 

rescission  of  contract  and  repayment  of  advances;  complaint  for, 
1211. 

release  obtained  by;  complaint  for  setting  aside,  and  for  personal 

injuries  from  defendant's  negligence,  1291. 
setting  up,  in  affidavit  to  oppose  motion  for  reference,  1933. 

(See  Peomotees;   Sbcebt  Pbofits;   Statute  of  Frauds). 

FRAUDULENT;  account  of  loss;  defense,  in  action  on  Insurance  policy, 
1503. 

agreement  to  transfer  debtor's  property  including  mortgaged  prop- 
erty; complaint  by  assignee  of  judgment  against  assignee  under 
(  agreement,  judgment  debtor,  and  mortgagee  of  personal  property, 
1194. 

assignment;  allegation  of,  as  defense  by  sheriff,  1581. 

assignment  for  benefit  of  creditors;  complaint  by  creditor  against 
corporation  and  its  officers  to  set  aside,  sequestrate  assets,  and  en- 
force stock  subscription,  1220. 

buyer  of  goods;  complaint  by  seller  against.  In  replevin,  887. 

;  joining  transferee  as  defendant,  888. 

conveyance  of  corporate  assets  by  officers  to  themselves,  and  un- 
paid stock  subscriptions;  complaint  by  judgment  creditor  against 
insolvent  corporation  and  its  officers,  to  reach,  1207. 

conveyance  of  real  estate;  complaint  by  judgment  creditor,  to  set 
aside,  1186. 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

;  on  justice  judgment,  1188. 

conveyance  of  real  estate  received  by  heirs;  complaint  by  creditor 
in  equitable  action  against  heirs,  to  set  aside  and  to  charge  real 
estate  and  recover  against  heirs,  there  having  been  no  adminis- 
tration of  estate  of  debtor,  1264. 
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FRAUDULENT— cont. 

conveyance  to  third  person;  joinder  of  third  persons  In  sequestra- 
tion action,  p.  742  n. 

conveyances   (see  Cebditoes'  Action). 

denial  that  conveyance  was;  defense,  in  creditors'  action,  1678. 

disposition  of  property;  complaint  for  setting  aside  and  for  specific 
performance  of  agreement  to  execute  chattel  mortgage,  1145. 

grantee  and  debtor;  complaint  by  judgment  creditor  against,  to  set 
aside  fraudulent  transfer  of  personal  property,  1198. 

grantee  and  debtor;  complaint  by  two  creditors  suing  together,  to- 
set  aside  conveyance  of  real  estate,  1196. 

grantee;  complaint  by  attaching  creditor  against,  in  aid  of  writ  of 
attachment,  to  set  aside  deed  of  real  estate,  1197. 

grantees  of  corporation;  complaint  against,  to  seize  prpperty  fraud- 
ulently conveyed,  p.  699  n. 

grantees  of  personal  property,  debtor,  wife,  and  banking  corpora- 
tion; complaint  by  judgment  creditor  against,  to  reach  concealed 
personal  property  and  moneys,  1199. 

grantee,  plaintiff  being,  and  goods  seized  under  attachment;  de- 
fense, in  action  for  conversion  or  injury  to  personal  property ,. 
1601. 

imitation  of  name  of  periodical;  complaint  for  injunction  against, 
1232. 

Judgment  against  school  district;  complaint  by  taxpayer  to  restrain- 
collection  of,  1246. 

lien;  allegation  of.  In  foreclosure  of  mechanic's  lien,  1161. 

means  used  for  concealment  of  disease  in  horse  to  deceive  pur- 
chaser; complaint,  864. 

promoters;  complaint  by  stockholders  against,  in  equitable  action, 
where  officers  of  corporation  refuse  to  sue,  1229. 

published  statements  inducing  deposit;  complaint  by  depositor 
against  bank  directors,  866&. 

setting  aside  as,  and  giving  leave  to  proceed  in  execution;  judg- 
ment, 2184. 

representations  as  to  character  of  instrument;  defense,  in  action  on. 
bills  and  notes,  1484. 

representations  as  to  quality  of  goods;  complaint,  860. 

representations  as  to  value  of  stock  purchased,  p.  473  n.  ^ 

representations  by  officers  or  promoters  of  corporation,  as  to  solv- 
ency or  condition,  p.  473  n.  ^ 

representations,  goods  bought  under;  complaint  for  conversion,  871.' 

representations  of  title  of  chattels;  complaint,  857. 

representations   (see  Misbepeesentations). 

sale  of  good  will  of  business;  complaint,  659. 

transaction  (transfer  of  assets  to  third  person  for  note,  and  assign- 
ment of  note  for  benefit  of  creditors) ;  complaint  to  set  aside,  and 
for  a  receiver,  1192. 
.  transfer  of  personal  property;    complaint  by  judgment  creditor 
■  against  debtor  and  fraudulent  grantee,  to  set  aside,  1198. 

Vendee;  complaint  in  action  against,  663. 

FRAUDULENTLY;  confessing  judgment;  complaint  against  judgment 
debtor  to  set  aside  judgment  and  sale,  1195. 

conveyed  property  by  intestate;  complaint  for  recovery  by  adminis- 
trator, 1204. 

misrepresenting  value  of  stock  in  corporation,  agreed  to  be  taken 
in  payment  for  services;   complaint,  863. 

obtaining  credit  for  another;  complaint,  855. 

obtaining  goods  on  credit;  complaint,  854. 
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FRAUDULENTLY— cont. 

representing  deed  to  be  instrument  of  another  character;  complaint 

for  setting  aside,  1208. 
representing  area  of  a  tract  of  land;  complaint,  856. 
FREEHOLDERS;  petition  of  to  open  street  in  city  under  general  char- 
ter (Wis.)  2497. 

;  report  of  board  of  public  works  (Wis.)  2498. 

;  resolution  of  common  council  ordering  condemnation  (Wis.) 

2499. 

;  petition  to  circuit  court  for  condemnation  (Wis.)  2500. 

;  judgment  of  condemnation  (Wis.)  2501. 

FREIGHT;  complaint  by  carrier  against  consignee  for,  67L 
complaint  by  carrier  against  consignor  for,  670. 
complaint  by  shipowner  against  charterer  for,  753,  754. 
engine,  negligence  of  engineer  in  operating;  complaint  by  brakeman 

against  railway  company  for  injuries  by,  1030. 
Insurance  of;  complaint  on  marine  policy,  773. 
or  storage,  lien  for;  defense.  In  action  of  replevin,  1606. 
train,  conductor  of;  complaint  for  injuries  from  cattle  chute  dan- 
gerously near  the  track,  1024. 
FRIEND;  petition  by  for  guardian  ad  litem  for  infant  defendant,  102. 
petition  by  for  guardian  ad  litem  for  insane  defendant,  104. 
petition  by  for  guardian  ad  litem  for  infant  plaintiff,  95. 

;  notice  of,  96. 

FRIVOLOUS;  answer  in  part,  and  in  part  irrelevant;  order  striking  out 
(Wis.)  1758. 
defense;  notice  of  motion  for  judgment  upon  one,  and  to  strike  out 

the  other  as  sham,  1756. 
pleading;  notice  of  motion  for  judgment  upon  (Wis.)  1757. 
pleading;  order  for  judgment  upon,  1759. 

;  reserving  leave  to  amend,  1760. 

FUND;  particular,  bill  payable  from;  complaint  by  payee  against  ac- 
ceptor, 612. 
to  become  due,  equitable  assignment  of  part  of;  allegation  of,  531. 
FUND    (see  Bonus  Fund;    Debt;    Claim;    Paeticulab  Fund;    Tbust 

Fund). 
FUNDS;  acceptor  without;  complaint  on  note,  for  money  paid,  636. 

misappropriated;  allegation,  in  complaint  for  dissolution  oi  part- 
nership, 1216. 
FURNITURE;  complaint  against  hirer  of,  for  not  taking  care  of  same, 

913. 
GAME  LAW,  violation  of;  complaint  or  affidavit  of  deputy  game  war- 
den, in  action  before  justice  of  the  peace  for  forfeiture,  1276. 
GAMING  (see  Pi.at). 

GARBAGE,  deposit  of  on  neighboring  lands;  complaint  in  equity  to  en- 
join threatened  nuisance  by,  1079. 
GARNISHED  property;  bond  for  release  of  (Minn.)  313. 
GARNISHEE;  answer  of,  by  way  of  interpleader  (Wis.)  300. 
answer  of;  notice  of  election  to  take  issue  on  (Wis.)  302. 
answer  of,  denying  all  liability  (Wis.)  297. 
answer  of;  plaintiff's  direction  to  sheriff  to  take,  endorsed  on  writ 

of  attachment  (Iowa)  315. 
answer  of,  showing  liability  not  subject  to  garnishment  (Wis.)  298. 
answer  of,  stating  facts  and  submitting  liability  (Wis.)  298. 
finding  of  court  in  favor  of  (Wis.)  305. 
findings  against  (Wis.)  307. 
judgment  (Wis.)  308. 
judgment  in  favor  of,  for  costs  (Wis.)  306. 
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GARNISHEE— cont. 

in  attachment;  notice  to  (Nebr.)  325. 

notice  to  (Iowa)  316. 

notice  to,  upon  execution   (Iowa)   318. 

notice  to,  to  show  cause  why  execution  should  not  issue  (Iowa)  S20. 

questions  to  be  propounded  to  by  sheriff  (Iowa)  319. 

summons  (Minn.)  310,  (Wis.)  296. 

summons;  affidavit  for  in  aid  of  execution  (Nebr.)  324. 

summons;  return  of  service  (Minn.)  312. 

undertaking  by,  to  retain  property  or  money  (Nebr.)  327, 

undertaking  for  release  of  (Wis.)  303. 

verdict  of  jury  against  (Wis.)  304. 
•GARNISHMENT;  affidavit  in  (Minn.)  309,  (N.  Dak.)  321. 

before  judgment;   affidavit  (Wis.)"  293. 

;  claim  of  joint  liability,  294. 

discharge  of;  order  endorsed  on  bond  (Minn.)  314. 

findings  against  garnishee  (Wis.)  307. 

finding  of  court  in  favor  of  garnishee  (Wis.)  305. 

In  aid  of  execution;  affidavit  for  (Wis.)  295. 

judgment  against  garnishee  (Wis.)  308. 

Judgment  in  favor  of  garnishee  for  costs  (Wis.)  306. 

liability  not  subject  to;  garnishee's  answer  (Wis.)  299. 

nature  of,  in  Iowa,  p.  187  n.;  Nebraska,  p.  191  n. 

notice  of  election  to  take  issue  on  garnishee's  answer  (Wis.)  302. 

notice  of  to  defendant  (Iowa)  317,  (Minn.)  311. 

order  interpleading  claimant  (Wis.)  301. 

release  of,  and  to  pay  judgment;  complaint  against  surety  company 
on  undertaking  given  for  (Wis.)  1296. 

summons  (N.  Dak.)  322. 

summons  in,  in  aid  of  execution  (Nebr.)  326. 

undertaking  for  release  of  garnishee  (Wis.)  303. 

verdict  of  jury  against  garnishee  (Wis.)  304. 
-GAS  WORKS;  complaint  for  abatement  of,  1063. 
GENERAL  and  special  demurrer;  common  law  distinction  abolished, 

p.  895  n. 
GENERAL  APPEARANCE;  by  attorney,  202. 

by  attorney,  with  demand  of  copy  of  complaint,  203. 

by  attorney,  with  waiver  of  notice  of  subsectuent  proceedings,  204. 

in  person,  200. 

in  i)erson,  with  demand  of  copy  of  complaint,  201. 
GENERAL  ASSIGNMENT;   complaint  for  setting  aside  for  fraud  ex- 
trinsic to  instrument;  against  judgment  debtor,  assignee,  and  a 
pretended  creditor  named  in  the  assignment,  1190. 
GENERAL  ASSIGNMENT  (see  Assignment). 
GENERAL  AUTHORITY  of  attorney,  38. 
GENERAL  AVERAGE  (see  CoNTEmuTiONl), 
GENERAL  DEFENSES  (see  Defenses). 
GENERAL  DENIAL,  1336. 
GENERAL  DENIAL  as  to  part  of  pleading,  1340. 

defense,  in  action  for  divorce,  1670. 

effect  of,  and  pleading  due  performance,  in  action  for  services  under 
contract,  p.  950  n. 

of  knowledge  or  information  sufficient  to  form  belief,  1339. 

;  several  defendants  answering  together,  1341. 

of  one  of  several  causes  of  action,  1337. 

replevin,  1603. 
GENERAL  DEMURRER  (see  Demueeek). 
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GENERAL  DISCOVERY  after  execution  returned  unsatisfied;  affidavit 
for,  2329. 

;  order  to  appear  and  answer,  2330. 

GENERAL  GUARDIAN  of  insane  or  incompetent  person;  allegation  of 
representative  ctiaracter,  in  action  by  (Wis.)  560. 
(See  Guardian.) 
GENERAL  OWNER;  affidavit  in  replevin  by  (Minn.)  352. 

(See  Unqtjaiified  Ownee). 
GENERAL  VERDICT;  for  plaintiff  in  ejectment  (Wis.)  1918. 
judgment  on',  2155.  '     ' 

judgment  on,  where  offer  of  judgment  not  accepted  and  plaintiff's- 

recovery  less  than  amount  offered,  2156. 
of  jury,  1911. 

with  findings  on  particular  questions  (Wis.)  1923. 
GENUINENESS;  of  documentary  evidence;  admission  of  by  one  party,. 
1836. 

;  notice  requesting  admission  of,  1833. 

—. — ;  admission  thereunder,  1834. 
of  a  note;  complaint  on  warranty  of,  847. 

of  signature,  denial  of;  defense;  in  action  on  bills  and  notes,  1451. 
GIFT;  judgment  declaring  void,  2188. 

GOOD  WILL  of  business;  fraudulent  sale  of;  complaint,  859. 
GOOD'  WILL;  purchaser  of  physician's;   action  by  to  enjoin  continua- 
tion of  practice,  1233. 
stock  and  fixtures;  recovery  for  price  by  assignee;  to  be  paid  in. 

instalments;  complaint,  662. 
(See  Business.) 
GOODS;  bought  under  fraudulent  representations;  complaint  in  action 
for  conversion,  871. 
breach  of  contract  to  manufacture;  complaint  for,  817. 
complaint  against  warehouseman  for  not  forwarding  according  to- 

agreement,  931. 
contract  to  redeliver  or  pay  for  them  in  reasonable  time;  complaint 

for  breach,  844. 
deficiency  exceeding  balance  after  part  payment,  and  counterclaim 

for  excess;  defense,  in  action  for  goods  sold,  1446". 
denial  of  delivery  of;  defense,  in  action,  on  bailment,  1569. 
denial  of  loss;  defense,  in  action  on  bailment,  1570. 
denial  of  sale  of;  defense,  in  action  for  deceit,  1583. 
fraudulently  bought;  Complaint  by  seller  against  buyer.  In  replevin, 
887. 

;  joining  transferee  as  defendant,  888. 

fraudulently  obtained  on  credit;  complaint,  854. 

fraudulent  representations  as  to  quality;  complaint,  860. 

injury  to,  by  neglect  to  obey  instruction;   against  warehouseman,. 

929. 
judgment  of  forfeiture  of  (Wis.)  2173. 
lien  on  by  pledge,  by  defendant;  defense,  in  action  for  conversion 

or  injury  to  personal  property,  1597. 
loss  of;  complaint  on  contract  of  common  carrier,  914. 
loss  of;  complaint  against  warehouseman,  928. 
loss  by  risk  for  which  defendants  are  not  liable;  defense.  In  action 

on  bailment,  1573. 
lost,  value  of  agreed  on;  defense,  in  action  on  bailment,  1574. 
made  on  defendant's  order,  breach  of  contract  to  accept;  complaint, 

818. 
money  and  services,  account  for;  statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2252. 


1822  INDEX. 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-130O, 
Vol.  I;  1300-2576,  Vol.  II.] 

GOODS — cont. 

not  corresponding  to  contract;  defense,  in  action  on  sale,  1555. 
not  corresponding  with  sample;  defense,  in  action  on  sale,  1556. 
not  taking  care  of  and  returning;  complaint  against  bailee,  907. 
not  using  diligence  to  sell;  complaint  against  agent,  897. 
refusal  to  deliver;  complaint  against  warehouseman,  930. 
seized  under  attachment,  and  plaintiff  a  fraudulent  grantee;   de- 
fense, in  action  for  conversion  or  injury  to  personal  property, 
1601. 
sale  of  damaged,  and  deficiency  paid;  defense  In  action  on  Insur- 
ance policy,  1509. 
GOODS  SOLD;  action  against  fraudulent  vendee,  663. 

another,  surety  for;   complaint  against  for  money  paid,  642. 

but  not  delivered,  note  or  acceptance  given  for;  defense,  in  action 

on  bills  and  notes,  1465. 
by  deceit,  note  given  for;  defense,  in  action  on  bills  and  notes,  1467. 
counterclaim  by  way  of  set  off  against  plaintiff's  factor,  1445. 
counterclaim  for  breach  of  warranty,  1444. 

deducting  payments;  statement  for  confession  of  judgment,  by  de- 
fendant in  person,  2250. 
defense  of  denial  of  necessaries,  1440. 
defense  of  part  payment,  deficiency  in  goods  exceeding  balance  and 

counterclaim  for  excess,  1446. 
defense  that  credit  is  unexpired,  1441. 

defense  that  plaintiff  agreed  to  take  note  In  part  payment,  1443. 
denial  of  plaintiff's  title;  as  defense,  1442. 
money  received  by  factor;  complaint  for,  652. 

on  del  credere  commission;  complaint  against  factor  for  money  re- 
ceived, 653. 
on  written  contract;   complaint  by  seller  against  buyer,  alleging 

partial  performance  and  acceptance,  665. 
promissory  note  for;  statement  for  confession  of  judgment,  by  de- 
fendant in  person,  2255. 
seller  against  buyer,  complaint;  alleging  partial  performance  and 
acceptance,  665. 

alleging  written  contract,  664. 
avoiding  defense  of  payment,  658. 
avoiding  defense  of  unexpired  credit,  659. 
delivery  to  third  person,  657. 

married  woman  purchasing  for  benefit  of  separate  estate,  660. 
necessaries  furnished  to  wife  or  children,  661. 
recovery  of  agreed  price,  656. 
sold  on  trial  and  not  returned,  666. 
to  recover  reasonable  value,  655. 
statement  for  confession  of  judgment,  by  defendant  In  person,  2249. 
to  third  person;  complaint  against  guarantor,  750. 
with  false  warranty,  note  given  for;  defense,  in  action  on  bills  and 
notes,  1468. 
GOODS;  special  property  in;  complaint  for  replevin  by  one  having,  889. 
tenant  In  common  as  to  part  of;  nonjoinder  of;  defense  in  abate- 
ment, 1357. 
transporting  (see  Common  Careiee). 
unlawfully  taking  and  carrying  away;  complaint  for,  874. 

;  plaintiff  having  recovered  possession  before  suit,  875. 

wrongfully  taken,  complaint  by  owner  against  wrongdoer,  In  re- 
plevin, 881. 

;  claiming  special  damages,  882. 

;  taken  from  plaintiff's  assignor,  884. 

;  taken  from  plaintiff's  lessee  or  bailee,  883. 
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^GRANTEE;  covenant  by,  to  build;  complaint  for  breach  of,  806. 

fraudulent,  and  debtor;   judgment  creditor  against,  to  set  aside 

fraudulent  transfer  of  personal  property,  1198. 
fraudulent  (see  Fraudulent  Geantee). 
knowledge  by,  of  existing  incumbrances,  in  action  for  breach,  of 

covenant  against,  p.  426  n. 
of  deceased  debtor;  creditor  against,  when  estate  Is  Insufficient  to 

pay  claims  proven,  1205. 
of  equity  of  redemption  may  redeem,  p.  650  n. 
of  lessor;  complaint  by  against  lessee,  781. 

of  purchaser,   purchaser,   and  judgment  creditors;    complaint  by 
vendor  against,  for  enforcement  of  vendor's  lien  on  real  property 
for  purchase  money,  1147. 
of  real  estate,  whose  deed  was  unrecorded;   coinplaint  by  against 
grantor,  for  conveying  same  to  an  innocent  purchaser,  1299. 
■GRANTEE  (see  Fraudulent  Grantee). 

GRANTOR;  action  by,  to  have  deed  declared  mortgage  and  to  redeem, 
1136. 
covenant  of  (see  Covenant). 
GROSS  NEGLIGENCE  and  negligence;   joining  causes  of  action  for, 

p.  592  n. 
GROSS  NEGLIGENCE  of  motorman  of  interurban  street  car;  complaint 

by  administrator  against  company,  for  killing  of  person,  1039. 
GROUNDS,  station  or  yards;  petition  by  railway  company  already  In 

operation,  to  condemn  (Wis.)  2503. 
GUARANTOR;  action  against;  notice  of  default,  p.  393  n. 
and  principal,  joinder  of,  p.  394  n. 
for  goods  sold  to  third  person;  complaint  against,  750. 
GUARANTY;    action   against  principal  and   sureties,   on  contract  for 
services,  749. 
action  against  sureties  for  rent;  complaint,  748. 
consideration  to  support,  p.  394  n. 
defense,  denial  of  performance  by  plaintiff,  1494. 
defense,  departure  from  guaranty,  1495. 
of  existing  debt;  complaint  on,  751. 
of  mortgage  debt;  complaint  to  recover  deficiency,  752. 
of  payment  (see  Mortgagee). 
GUARD  OR  RAILING  on  culvert;  injuries  resulting  from  lack  of;  com- 
plaint for,  1004. 

;  sidewalk  injury,  1005. 

GUARDIAN  AD  LITEM;  action  by,  p.  57  n. 
consent  and  affidavit  to  act,  94. 
for  infant  defendant;  application  by  party  for,  105. 

;  order  appointing,  103. 

;  petition  for  by  relative  or  friend,  102. 

for  infant  plaintiff;  bond  of,  98. 

;  notice  of  petition  for,  96. 

for  infant  or  insane  person  interested  in  land  condemned;  order 

appointing  (Wis.)  2509. 
for  infant  plaintiff;  order  appointing,  97. 
for  insane  defendant;  petition  by  relative  or  friend,  104. 
for  insane  plaintiff;  petition  for,  100. 

for  nonresident  infant  defendant;  affidavit  and  petition  (Wis.)  106. 
for  nonresident  infant  defendant;  notice  of  application  for  (Wis.) 

107a. 
for  nonresident  infant  defendant;  order  appointing  (Wis.)  107. 
in  action  against  guardian  for  waste,  p.  619  n. 
in  partition;  bond  of,  99. 
nonresident  infant  defendant;  application  for  (Minn.)  108, 
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GUARDIAN  AD  LITEM— cont. 

nonresident  infant  defendant;   order  appointing   (N.  Dak.  and   S.. 

Dak.)  110. 
petition  by  infant  defendant  for,  101. 
petition  of  general  guardian,  relative  or  friend  for,  95. 
petition  of  infant  plaintiff  for,  93. 

suing  for  infant;  allegation  of  representative  capacity  in  complaint, 
554. 
GUARDIAN  of  insane  wife;   complaint  by,  against  mother-in-law  and 
others,  for  conspiracy  to  alienate  affections  of  husband  and  de- 
prive her  of  support,  hiisband  being  joined  as  defendant,  1287. 
petition  of,  for  appointment  of  guardian  ad  litem,  for  infant  plain- 
tiff, 95. 
ward  against,  for  waste  (Wis.)  1082. 
HABEAS  CORPUS;  further  precept  to  bring  up  person  confined,  2396a. 
notice  to  district  attorney  where  party  is  detained  on  a  criminal 

accusation,  2389. 
relief  by,  where  irreparable  injury  would  be  suffered  before  issu- 
ance of  writ;  preliminary  writ  (Iowa)  2385. 
writ  of,  to  bring  up  contemner  already  in  custody  by  virtue  of 

other  process  (Minn,  and  Wis.)  2016. 
(See  Weit  of  Habeas  Cobptjs.) 
HABITUAL  DRUNKARD  (see  Deunkaed). 

HABITUAL  DRUNKENNESS;  allegation  of,  in  action  for  divorce,  1251. 
HATCHWAY;    in  building;   injuries  from  falling  through;    complaint 
for,  988. 
injuries   from   falling  through;    complaint  by   stevedore   against 
steamboat  company,  1029. 
HAZARDOUS  (see  BxteaHazaedotts) . 
HEARING  (see  Pbeliminaey  Examination). 
HEIR;  against  dowress  for  waste;  complaint  (Wis.)  1084, 
allegation  of  representative  capacity,  537. 
complaint  by,  on  administration  bond  (Wis.)  731. 
complaint  by,  on  administration  bond,  where  leave  to  sue  Is  not  re- 
quired, 735. 

;  allegation  of  conversion  and  refusal  to  account,  736. 

equitable  action  against  by  creditors,  and  to  charge  real  estate  re- 
ceived by  them,  and  to  set  aside  conveyance  thereof  as  fraudulent,^ 
there  having  been  no  administration  of  estate  of  debtor;   com- 
plaint, 1264. 
executor  or  administrator  of  deceased  plaintiff,  and;   petition  for 

revival  or  continuance,  1767. 
legatees  or  devisees,  and;  claims  against,  p.  816  n. 
may  redeem  mortgaged  property,  p.  650  n. 

of  deceased  surety  on  probate  bond;    complaint  by  county  judge- 
against,  default  accruing  after  settlement  of  estate  of  surety,  1263. 
of  reversioner;  complaint  by,  against  lessee,  783. 
unknown;  publication  of  summons;  affidavit  for,  174. 

;  order  of,  175. 

— — ;  notice  of,  176. 
HEIRSHIP;  petition  to  establish  (Wis.)  2485. 
HEAVY  machinery,  noise  and  vibration  from;  allegation  of  nuisance 

from,  in  complaint,  1066. 
HIGHWAY;  colliding  in,  with  plaintiff's  carriage;  complaint,  997,  998. 
collision-  in;  defense,  allegation  of  plaintiff's  negligence,  1589. 
defectively  laid  out;  complaint  to  restrain  town  officers  from  open- 
ing, 1241. 
Injuries  suffered  from  defective;  complaint,  1001. 
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HIGHWAY— cont 

justification  on  account  ot  impassable;  defense,  in  action  for  tres- 
pass, 1656. 
Us  pendens,  on  application  for  laying  out,  widening,  vacating  or  ex- 
tending (Wis.)  129a. 
HIGHWAY  (see  Stbeet). 
HIRE  of  personal  property;  complaint  in  action  for,  696. 

;  and  damages  for  ill  use,  698. 

;  and  damages  for  failure  to  return,  697. 

(See  Use  and  Occupation.) 
HIRER  of  furniture;  complaint  against,  for  not  taking  care  of  the  same, 

913. 
HIRING;  denial  of,  as  defense  in  action  on  lease,  1579 
HIRING  (see  Bailment;  Dbivinq).  \ 

HOLE  and  rotten  planks  in  sidewalk;  allegation  of,  1007. 
HOLE  (see  Coal  Hole). 

HONOR,  ACCEPTOR  FOR;  and  drawer;  complaint  by  payee  against, 
662. 
complaint  by  payee  against  acceptor,  610. 
HORSE;  action  on  warranty  of  soundness;  complaint.  846. 

allowed  to  run  at  large  contrary  to  terms  of  city  ordinance;  com- 
plaint for  injuries  from  kick  of,  1000. 
complaint  for  services  in  stabling,  679. 
concealment  of  disease  by  fraudulent  means  to  deceive  purchaser; 

complaint  for,  864. 
dangerous,    injuries   from   driving;    complaint   by   minor   servant 

against  employer,  1051. 
driving  immoderately;  complaint  for,  911. 
driving  on  different  journey  from  that  agreed;  complaint,  912. 
injured;  complaint  against  contractor  for  leaving  street  in  insecure 

state,  995.  * 

negligently  leaving  unhitched  in  street;  complaint  for  negligence, 

1055. 
(See  Bailee  of  Hobse.) 
HOSPITAL  superintendent;  complaint  against,  for  improper  treatment 

of  a  patient,  1056. 
HOTEL  (see  Innkeepeb;  Bathing  House). 

HOUSE;  entering,  defacing  same  and  injuring  personal  property;  com- 
plaint for  trespass  to  real  property,  1095. 
justification  of  breaking,  by  virtue  of  search  warrant;  defense  in 

action  for  trespass,  1654 
of  prostitution;  allegation  of  nuisance  by,'  1068. 
or  ornamental  trees,  waste  in  respect  of;  allegation  for  Injunction 

.against,  400. 
(See   ApABTiiENT   House;    Bathing   House;    Disoedeely    House; 
Dwelling;   Slaughteb  House.) 
,HUSBAND;  complaint  in  action  by,  against  railway  company,  for  in- 
juries to  wife  while  a  passenger,  1018. 
complaint  for  alienating  affections  of,  979. 

complaint  Jor  alienating  affections  of,  and  conspiracy  to  deprive 
wife  of  support;  complaint  by  guardian  of  insane  wife  against 
mother-in-law  and  others,  the  husband  being  joined  as  defendant, 
1287. 
habitual  drunkard;  complaint  by  wife  against  saloonkeeper  for 
sale  of  liquors  to,  in  damages  (Iowa)  1280,  (Wis.)  1278. 

;  complaint  in  name  of  state  on  saloonkeeper's  bond,  after  re- 

covery  by  wife  (Wis.)  1279. 
conduct  by,  rendering  it  unsafe  for  wife  to  live  witi  him;  allega-- 
tion  of,  in  action  for  divorce,  1254. 
115 
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HUSBAND— cont. 

fraud  by^  complaint  for  annulment  of  marriage  on  ground  of,  1258. 

life  policy  issued  to;  complaint  in  action  by  wife  on,  766. 

note  signed  by  married  woman  as  surety  for;   defense,  invalidity 

of  contract,  1385. 
(See  Lite  Policy.) 
HUSBAND;  death  of;  action  by  administratrix,  for  negligent  construc- 
tion of  cistern  by  city,  1009. 
HUSBAND  AND  "WIFE;  complaint  against,  on  wife's  debt,  551. 

;  husband  having  acquired  wife's  property,  552. 

;  property  acquired  after  marriage,  553. 

jointly;   commencement  of  answer,  1333. 
suing  together;  complaint,  550. 
(See  Divokce;  Maeeied  Woman.) 
HYPOTHETICAL  defense  In  answer,  p.  906  n. 

ICE  and  snow,  accumulation  of  on  sidewalk;   complaint  for  Injury  re- 
sulting from,  1008. 
IDIOT;  complaint  by  committee  of;  allegation  of  representative  capac- 
ity (N.  Y.)  558. 
ILLEGALLY  incorporated  village  and  its  officers;    complaint  by  tax- 
;  payer  against,  challenging  corporate  existence,  and  to  oust  offi- 

cers, 1271. 
ILLITERATE  affiant;  jurat  by,  10. 

IMITATION  of  label  or  infringement  of  trademark,  and  for  damages; 
complaint  for  perpetual  injunction,  1231. 
of  name;  complaint  for  injunction  against  publication  of  periodical 
fraudulently  imitating  name,  1232. 
IMPASSABLE  highway,  justification  on  account  of;  defense,  in  action 

for  trespass,  1656. 
IMPLIED  WARRANTY  of  title,  p.  460  n. 

of  fitness  for  particular  use;  complaint  on,  852. 
(See  Waeeanty.) 
IMPOTENCY  of  physical  incapacity;   allegation  of,  in  action  for  di- 
vorce, 1255. 
IMPOUNDING  and  conserving  corporate  assets;  in  junctional  order  In 

sequestration  action,  p.  741  n. 
IMPRISONMENT;  duress  by;  defense,  invalidity  of  contract,  1389. 
for  debt,  p.  108  n. 

order  of  discharge  from,  on  writ  of  haieas  corpus,  2391. 
ordering,  in  judgment  of  conviction  in  civil  contempt  proceedings, 

2022. 
(See  False  Impbisonment.) 
IMPROVEMENTS;  and  taxes  paid,  defendant's  claim  for,  in  ejectment; 
affidavit  stating,  in  order  that  issue  may  be  tried  before  judgment 
for  plaintiff  (Wis.)  2134. 

;  notice  of  motion  for  assessment  of  value  (Wis.)  2135. 

;  order  for  trial  of  issue  (Wis.)  2136. 

;  judgment  for  plaintiff,  setting  off  value  (Wis.)  2137. 

• ;  order  on  foot,  making  absolute  in  favor  of  defendant  (Wis.) 

2138. 
answer  with  counterclaim  for;  in  ejectment  (Wis.)   1666. 
separate  verdict  for  defendant  for,   in  ejectment,  where  plaintiff 
recovers  the  land  (Wis.)  1919. 

;  part  of  premises,  1921. 

;  part  only  of  plaintiffs  recovering  (Wis.)  1920. 

(See  Buildings.) 
INADEQUACY  of  security;  allegation  of,  where  receiver  Is  desired,  In 
foreclosure,  1119. 
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INADVERTENCE,    mistake,    surprise,    or    excusable    neglect;    relief 

against  judgment  obtained  by,  p.  985  n. 
INCAPACITY;  physical,  or  impotency;  allegation  of,  in  action  for  di- 
vorce, 1255. 
to  sue;  demurrer  to  complaint  for  (Wis.)  1304. 
INCOME  and  trust  fund;  complaint  against  debtor  and  his  trustee,  to 

reach, 1193. 
INCOMPETENCY,  discharge  on  account  of;  defense,  in  action  on  em- 
ployment contract,  1546. 
INCOMPETENT  defendant;  affidavit  of  service  on,  133. 
INCOMPETENT;   fellow  servant,  injuries  by  reason  of;   complaint  by 
employee  against  employer,  1050. 
person;  action  by  general  guardian  of;  allegation  of  representative 

capacity  (Wis.)  5G0. 
person;  service  upon,  how  made,  p.  84  n. 
(See  Insane;  Infant;  Lunatic.) 
INCORPORATED   village,    and    its    officers;    complaint   by   taxpayer 
against,  challenging  corporate  existence,  and  to  oust  officers,  1271. 
INCORPORATION;  articles  of;  certificate  of  secretary  of  state,  of  filing 
amendment  to,  2563. 
articles  of,  of  bank;  certified  copy  of  amendment  (Wis.)  2564. 
certified  copy  of  amendment  to  articles  of,  to  be  filed  with  secre- 
tary of  state,  2562. 
of  bank,  articles  of;  certificate  of  filing,  by  banking  commissioners 
(Wis.)  2559. 

;  by  register  of  deeds,  2560. 

of  plaintiff;  denial  of,  in  answer,  1374. 

of  state  bank,  articles  of  (Wis.)  2558. 

stock  subscription  made  before;  complaint  on,  792. 

;  made  after,  793. 

INCUMBENT  of  office;    action  in  quo  warranto  brought  against,  by 
rival  claimant;  judgment  of  ouster  (Wis.)  2207. 

;  judgment  for  incumbent,  2208. 

(See  Office.) 
INCUMBRANCE;  and  deficiency,  deduction  for;  complaint  for  specific 
performance,«by  purchaser  against  vendor,  1140. 
answer  that  defendant  is  bona  fide  purchaser  without  notice  of, 

1692. 
on  land;  complaint  for  breach  of  covenant  against,  800. 
;  one  incumbrance  excepted  in  deed,  801. 

(See  MOETQAGE.) 

(See  Ckeditob's  Action.) 
INCUMBRANCER;  junior,  and  an  agreement  to  pay  taxes;  complaint 

for  foreclosure  of  mortgage  (Nebr.)  1125. 
junior,  not  party  to  original  foreclosure  action;  judgment  of  strict 

foreclosure  against,  2199. 
or  lienholders,  subsequent,  joined  in  foreclosure  of  mechanic's  lien; 

complaint  by  contractor  against  owner  (Nebr.)  1159. 
(See  Mobtgage;  Chattel  Mortgage.) 
INDEBTEDNESS;   created  after,  conveyance;   complaint  by  judgment 

creditor,  to  set  aside  conveyance,  1200. 
denial  of,  as  defense,  1382. 
defense,  admitting  part,  1383. 
(See  Debt.) 
INDEMNIFYING;  bond  by  plaintiff  in  attachment  (Iowa)  261. 

bond  of  plaintiff  to  sheriff  in  attachment,  third  person  claiming  title 

to  property  (Minn.)  244. 
bond  on  execution  (Iowa)  2316. 
bond  to  sheriff;  complaint  on,  745. 


1828  INDEX 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300, 
Vol.  I;  1300-2576,  Vol.  II.] 

INDEMNIFYING— cent. 

sheriff  against  claim  of  third  person;  undertaking  for  (N.  Dak., 
S.  Dali.  and  Wis.)  343  (in  replevin). 

undertaking  by  plaintiff  after  adverse  verdict  on  trial  of  third  per- 
son's claim  to  attached  property  (S.  Dak.)  282. 

undertaking  by  plaintiff  to   sheriff,   in   attachment,   third   person 
claiming  title  (N.  Dak.)  272. 
INDEMNITY;  bond  to  sheriff,  on  attachment  (Wis.)  216. 

demand  of  sheriff  for,  in  replevin,  third  person  claiming  property 
(N.  Dak.,  S.  Dak.  and  Wis.)  342. 

for  actual  loss;  order  for  payment  of,  in  judgment  of  conviction  i» 
civil  contempt  proceedings  (N.  Dak.  and  Wis.)  2021. 

(See  Bebaoh  of  Cojttbaot  of  Indemnity;  Promise  to  Indemnift.) 
INDIAN;  defense  in  abatement,  1347. 
INDORSEE  of  promissory  note;  complaint  by  first,  against  maker,  58J. 

;  pleading  note  by  copy,  589. 

;  against  indorsing  payee,  593. 

;  same,  pleading  copy  of  note,  594. 

liability  of  indorser  to;  statement  for  confession  of  Judgment,  by 
defendant  in  person,  2257.  ' 

on  certificate  of  deposit;  complaint  by,  630. 

or  bearer  against  drawer  and  indorser  of  check,  628  (complaint). 

remote;  complaint  by,  against  immediate  indorser  of  promissory 
note,  596. 

remote;  complaint  by,  against  indorsing  payee  of  promissorf  note,. 

,    595. 

remote;  complaint  by,  against  maker  and  two  indorsers  dl  prom- 
issory note,  602. 

against  maker  and  indorsing  payee;  complaint,  601. 

remote,  liability  of  indorser  to;  statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2258. 

subsequent;  complaint  by,  against  maker  of  promissory  nate,  590. 

(See  PiEST  Indoesbb;  Remote  Indoesbb.) 
INDORSEMENT;  as  agent  only;  defense,  in  action  on  bills  and  notes,. 
1454. 

contract,  nonjoinder  of  party  to  contract;  deflpnse  in  d,batement,- 
1353. 

denial  of;  defense,  in  action  on  bills  and  notes,  1452. 

of  allowance  of  writ  of  certiorari  in  aid  of  writ  of  error,  alleging 
diminution  of  the  record,  2415. 

on  execution  in  replevin  against  principal  and  sureties  (Wis.)  2308. 

payment  to  drawer  before;   defense,  in  action  on  bills  and  notes,. 
1483. 
INDORSER;   accommodation,  alleging  extension  given  to  maker;   de- 
fense, in  action  on  bills  and  notes,  1476. 

accommodation,  of  an  acceptance,  contingent  liability  of,  the  bill 
having  been  negotiated;  statement  for  confession  of  judgment,  by 
defendant  in  person,  2263.  _ 

accommodation,  of  note,  contingent  liability  to;  statement  for  con- 
fession of  judgment,  by  defendant  in  person,  2261. 

;  of  draft,  2262. 

and  maker  of  note;  complaint  against,  seeking  to  reach  collateral 
securities  held  by  indorser  and  restraining  transfer,  1238. 

and  drawer;  complaint  by  indorsee  or  bearer  against,  on  check,  628. 

immediate;  complaint  by  remote  Indorsee  against,  on  promissory" 
note,  596. 

Irregular,  and  maker  of  non-negotiable  hote';  complaint  against,  604. 

liability  of,  to  indorsee;  statement  for  confession  of  judgment,  by- 
defendant  in  person,  2257. 
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INDORSEE— cont. 

liability  of,  to  remote  indorsee;  statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2258. 
of  note;  complaint  for  money  paid  by,  637. 

to  give  credit;  allegation  of  dishonor,  protest  and  notice,  p.  320  n. 
to  give  credit  and  maker;  complaint  by  payee  against,  603. 
(See  Immediate  Indobseb;  Ibeequlab  Indobsee.) 
INDORSBRS;   two,  and  maker  of  promissory  note;   complaint  by  re- 
mote indorsee  against,  602. 
INDORSING  PAYEE;   and  maker;    complaint  by  indorsee  of  promise 
sory  note  against,  601. 
remote  indorsee  of  promissory  note  against;  complaint,  595. 
first  indorsee  against;  complaint,  593. 

;  pleading  copy  of  note,  594.  , 

INEXPERIENCED  person  in  use  of  tools,  who  received  no  warning; 
complaint  for  injuries  from  machinery,  against  employer,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

INFANCY  of  defendant;  defense,  invalidity  of  contract,  1386. 
INFANT;  against  street  railway  company,  for  injuries  from  being  run 
over  by  street  car;  complaint,  1040. 
and  absent  defendants;  affidavit  of  no  answer,  in  default  in  parti- 
tion, 2107. 
commencement  of  answer  by,  1331. 
defendant;  affidavit  of  service  on,  132. 
defendant;  application  by  party  for  guardian  ad  litem,  105. 
defendant,  non-resident;  application  for  guardian  ad  litem  (Minn.) 

108  (N.  Dak.  and  S.  Dak.)  109. 
defendant,  non-resident;  notice  of  application  for  guardian  ad  litem 

(Wis.)  107o. 
defendant,  non-resident;   order  appointing  guardian  ad  litem  for 

(N.  Dak.  and  S.  Dak.)  110. 
defendant,  non-resident;   order  appointing  guardian  ad  litem  tor 

(Wis.)  107. 
defendant,  non-resident;  petition  and  affidavit  for  appointment  of 

guardian  ad  litem  (Wis.)  106. 
defendant;  order  appointing  guardian  ad  litem  for,  103. 
defendant;  petition  for  guardian  ad  litem,  101. 
defendant;  petition  for  guardian  ad  litem  for,  by  relative  or  friend, 

102. 
guardian  ad  litem  for,  p.  57  n. 

Injuries  from  machinery,  no  warning  received;  complaint  against 
employer,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

or  absent  defendants,  none,  In  mortgage  foreclosure;  order  of  ref- 
erence, amount  all  due  (Wis.)  2060. 
or  absent  defendants,  in  mortgage  foreclosure;  order  of  reference, 

amount  not  all  due  (Wis.)  2061. 
or  absentees,  none;  personal  service  on  all  defendants;  affidavit  of 

no  answer,  in  default  in  partition,  2106. 
or  insane  person  interested  in  land  condemned;  order  appointing 

guardian  ad  litem  for  (Wis.)  2509. 
or  lunatic;  general  answer  of,  in  foreclosure  or  partition,  1689. 
plaintiff;  bond  of  guardian  ad  litem  for,  98. 
plaintiff;  notice  of  petition  for  guardian  ad  litem,  96. 
plaintiff;  order  appointing  guardian  ad  litem,  97. 
plaintiff;  petition  for  guardian  ad  litem,  93. 

plaintiff  suing  by  guardian  ad  litem;  allegation  of  representative 
capacity,  554. 
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INFANT— cont. 

ratification  by,  after  coming  of  age;  defense,  1688. 
service  upon,  how  made,  p.  84  n. 
(See  Guardian  ad  Litem;  Incompetent.) 
INFECTED  dwelling;  complaint  by  tenant  against  landlord  for  leasing, 

1057. 
INFECTIOUS   disease,  negligent  exposure  to;    complaint  by  servant 

against  employer,  1052. 
INFERIOR  court;  alternative  writ  of  prohibition  to,  2437. 

tribunal,  foreign;  complaint  on  judgment  of,  797. 
INlfORMATION;   and  belief;   allegations  upon,  in  affidavit  for  arrest. 

p.  109  n. 
and  belief;  answer  upon,  1335. 

and  belief;  verification  on,  by  sole  party  (Wis.)  497. 
and  belief  (see  Knowledge). 

by  attorney  general  in  quo  warranto  in  supreme  court,  2444. 
in  quo  warranto  in  supreme  court;  application  by  attorney  general 

for  leave  to  file,  2440. 

;  order  to  show  cause,  2442. 

;  order  granting  leave,  2441. 

;  defendant's  plea,  2447. 

;  demurrer  to  plea,  2448. 

;  replication  to  plea,  2449. 

in  supreme  court,  for  writ  of  inandamus  in  action  publici  juris, 

2434. 
of  attorney  general;  complaint  in  action  by  state  on  (Wis.)  566. 
of  attorney  general;  action  of  quo  warranto  brought  on;  judgment 

of  ouster  of  individuals  from  exercise  of  usurped  corporate  powers 

(Wis.)  2209. 
or  knowledge  sufficient  to  form  belief;  denial  of,  1339. 

;  several  defendants  suing  together,  1341. 

INFORMER  joining  state  as  plaintiff,  and  entitled  to  portion  of  recovery 

of  forfeiture;  judgment,  2172. 
INFRINGEMENT;  of  sign;  allegation  for  injunction  against,  428. 

of  trademark;  allegation  for  injunction  against,  427. 
INHUMAN   treatment,   cruel   and;    complaint   for   limited   divorce   on 

ground  of,  1249. 
INFRINGEMENT    of    trademark    or    imitation    of    label;     injunction 

-     against;  complaint  for,  and  for  damages,  1231. 
INJUNCTION;  affidavit  for  modification  or  vacation  of,  449. 

against  erection  of  building  in  a  public  street;  complaint  in  equity 

by  city,  1078. 
against   waste   and   damages;    complaint  by  lessor  against   lessee 

(Wis.)  1086. 
bond  for  (Minn.)  441,  (Iowa)  445. 
bond  or  undertaking;  complaint  in  action  on,  746 
confirming  referee's  report  on  damages  in;  notice  of  motion  for,  454.^ 

;  order  for,  455. 

in  Minnesota;  bond  instead  of  undertaking,  p.  246  n. 

;  must  be  writ,  p.  246  n. 

notice  of  motion  for  reference  to  ascertain  damages,  452, 

notice  of  motion  to  vacate  or  modify,  450. 

of  judicial  sale  and  to  remove  cloud;  complaint  in  equity,  1178. 

of  nuisance  caused  by  polluting  waters  of  stream  by  refuse  of  a 

starch  factory,  1077  (complaint). 
of  nuisance  threatened  by  deposit  of  garbage  on  neighboring  lands; 

complaint  in  equity,  1079. 
of  use  of  trademark  and  label,  and  to  recover  damages;  complaint, 

129S. 
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INJUNCTION— cont. 

or  writ  of  attachment;  undertaking  on  appeal  from  order  vacating 
(N.  Dak.,  S.  Dak.  and  Wis.)  2368. 

;  order  continuing  attachment  or  injunction  on  same  (N.  Dak., 

S.  Dak.  and  Wis.)  2369. 

order  allowing,  indorsed  on  petition  (Iowa)  444. 

order  granting,  indorsed  in  petition,  447. 

order  of  (Nebr.)  448. 

order  of  reference  to  ascertain  damages  in,  453. 

order  vacating  or  modifying,  451. 

pending  litigation;  affidavit  on  motion  for  (N.  Dak.,  S.  Dak.  and 
Wis.)  391. 

prayer  of,  in  original  complaint,  alleging  intention  to  assign  with 
preferences,  in  violation  of  agreement  with  plaintiffs;  supple- 
mental complaint  seeking  to  set  aside  subsequent  assignment.  In 
'        creditor's  action,  1705. 

proof  of  service  by  affidavit  (N.  Dak.,  S.  Dak.  and  Wis.)  397. 

supporting  affidavit  on  motion  for  (N.  Dak.,  S.  Dak.  and  Wis.)  389, 
390. 

temporary,  p.  232  n. 

temporary,  notice  of  application  for  (Iowa)  443. 

temporary,  undertaking  on  (N.  Dak.,  S.  Dak.  and  Wis.)  394. 

writ  of  (lo-wa)  44G,  (Minn.)  442. 

writ  of;  order  granting  (Minn.)  440. 

(See  Oedeb  of  Injunction;  Peepetual  Injunction;  Statement  of 
Acts  Enjoined.) 

INJTJNCTIONAL  ORDER;  granted  on  motion  (N.  Dak.,  S.  Dak.  and 
Wis.)  395. 

;  granted  on  order  to  show  cause,  396. 

;  notice  of  motion  for  (N.  Dak.,  S.  Dak.  and  Wis.)  392. 

order  to  show  cause  for,  with  temporary  restraining  order  (N.  Dak., 
S.  Dak.  and  Wis.)  393. 

order  to  impound  and  conserve  corporate  assets;  in  sequestration 
action,  p.  741  n. 

violation  of;  affidavit  for  motion  for  order  to*  show  cause,  or  at- 
tachment, in  civil  contempt,  2012. 

INJURIES;  by  collision;  complaint  by  employee  against  railroad,  1021. 

by  reason  of  incompetent  fellow-servant;  complaint  by  employee 
against  employer,  1050. 

by  vicious  dog,  worrying  or  killing  animals,  985  (complaint  for). 

;  to  recover  double  damages  (Wis.)  986. 

;  to  recover  treble  damages  (Wis.)  987. 

defenses  in  action  for;  admitting  injury  and  alleging  due  care  and 
contributory  negligence,  1588. 

;  admitting  injury  but  denying  negligence,  1587. 

;  collision  in  highway,  alleging  plaintiff's  negligence,  1589. 

;  contract  relieving  defendant  from  liability  for  ordinary  negli- 
gence, 1591. 

;  denial  of  ownership  or  control  of  place  or  Instrument  of  in- 
jury, 1592. 

;  negligence  of  fellow  servant,  1590. 

from  being  run  over  by  street  car;  infant  against  street  railway 
company;  complaint,  1040. 

from  cattle  chute  dangerously  near  track;  complaint  by  conductor 
of  freight  train  against  railroad,  1024. 

from  collision  of  engine  with  street  car;  complaint  by  passenger  in 
street  car  against  railway  company,  1034. 
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INJURIES— cont. 

from  defect  in  station  platform;   complaint  by  passenger  against 

railway  company,  1015. 
from  defective  equipment  of  logging  road;  complaint  by  brakeman 

against  corporation,  1022. 
from  defective  insulation;   complaint  by  passenger  against  street 

car  company,  1037. 
from  defective  scaffold;  complaint  by  employee  against  employer, 

1048. 
from  derailing  of  train  by  collision  with  cattle  straying  on  track 
through  defective  fence;    complaint  by  passenger   ag3,inst  rail- 
road company,  1016. 
from  driving  dangerous  horse;  complaint  by  minor  servant  against 

employer,  IO5I. 
from  explosion  of  defective  boiler;  complaint  by  employee  against 

railroad  company,  1028. 
from  falling  through  open  hatchway  in  building,  988. 
from    falling    through    open    hatchway;     complaint    by    stevedore 

against  steamboat  company,  1029. 
from  kick  of  horse  allowed  to  run  at  large,  contrary  to  terms  of 

city  ordinance;  complaint,  1000. 
from  lack  of  guard  or  railing  on  culvert;  complaint,  1004. 
from  machinery;  complaint  by  servant  against  employer;  defective 
or  dangerous  machinery,  1045. 

;  infant  or  other  person  inexperienced  in  use  of  tools,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

;  obvious  defects  in  machinery  and  promise  to  repair,  1049. 

from    negligent    condition    of    roadbed;    complaint    by    brakeman 

against  railway  company,  1023. 
from  premature  starting  of  car;   complaint  by  passenger  against 

street  railway  company,  1035,  1036. 
in  collision  at  crossing;  complaint  against  railway  company,  1031. 
permanent;  claim  for,,  in  ejectment,  p.  630  n. 
personal,  and  to  property,  by  railroad  company;  notice  of   ("Wis.) 

p.  553  n. 
personal,  inflicted  by  vicious  dog;  complaint,  984. 
resulting  from  negligent  collision  of  trains;  complaint  by  passenger 
against  railway  company,  1013. 

;  where  passenger  jumped  from  train  to  avoid  injury,  1014. 

resulting  from  negligent  construction  and  inspection  of  track;  com- 
plaint by  elnployee  against  railroad  company,  1019. 
suffered  by  fall  of  materials  in  street  during  erection  of  building; 

complaint  against  owner  and  contractor,  999. 
suffered  from  defective  highway;  complaint  for,  1001. 
to  person  (see  Personal  Injubies). 

to  personal  property,  or  conversion;  defenses  in  action  for;  attor- 
ney's lien  for  services,  1599. 

■ ;  defendant's  lien  for  labor,  1598. 

;  defendant's  lien  on  goods  by  pledge,  1597. 

;  denial  of  assignment  of  cause  of  action  for  conversion,  1600. 

;  denial  of  bailment,  1594. 

I ;  denial  of  conversion,  1595. 

;  denial  of  detention,  1596. 

;  denial  of  plaintiff's  ownership,  1593. 

' ■;  goods    seized    under    attachment    and    plaintiff    fraudulent 

grantee,  1601. 

;  killing  dog  worrying  sheep,  1602. 

to  trees,  wilful,  treble  damages  for;  complaint  for  trespass  to  real 
property  (N.  Dak.,  S.  Dak.,  Minn.,  Iowa  and  Nebr.)  1097. 
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INJURIES— cont. 

to  wife  while  a  passenger;  complaint  by  husband  against  railroad 

company,  1018. 
to  personal  property  in  house,  defacing  house,  and  entering  Into; 
complaint  for  trespass  to  real  property,  1095. 
INJURY;  admission  of,  and  alleging  due  care  and  contributory  negli- 
gence; defense,  1588. 
admission  of,  but  denying  negligence;  defense,  1587. 
and  negligence;  denial  of,  as  defense,  1586. 
by  municipality;  filing  notice  of  claim,  p.  568  n. 
from  defective  blocking  of  track;  complaint  by  switchman  against 

railroad  company,  1025. 
from  defective  brakebeam;  complaint  by  brakeman  against  railway 

company,  1026. 
from  defective  brake  rod;   complaint  by  sectionman  against  rail- 
road company,  1027. 
from  defective  sidewalk;  complaint  against  city,  1002,  1003. 
from  defective  track;  complaint  by  employee  against  railroad  com- 
pany, 1020. 
from  leaving  dangerous  structure  in  the  street;  complaint  against 

city,  1011. 
■from  negligence  of  engineer  in  operating  freight  engine;  complaint 

by  brakeman  against  railway  company,  1030. 
Irreparable,    where    petitioner   may    suffer;    petition   for   writ   of 
habeas  corpus  (N.  Dak.  and  Wis.)  2382. 

;  warrant  on  petition,  2383. 

Irreparable,  where  petitioner  may  suffer  before  relief  by  habeas 

corpus;  preliminary  writ  (Iowa)  2385. 
-on  sidewalk;  allegation  of  rotten  planks  and  hole,  1007. 
on  sidewalk,  caused  by  loose  boards;  complaint,  1006. 
on  sidewalk,  from  lack  of  guard  or  railing;  complaint  for,  1005. 
on  sidewalk,  resulting  from  accumulation  of  snow  and  ice;   com- 
plaint for,  1008. 
on  sidewalk  (see  Sidewalk  Injuey). 

serious  to,  or  destruction  of  premises  and  surrender  thereof;   de- 
fense, in  action  on  lease,  1530. 
to  child  playing,  by  dangerous  and  attractive  nuisance  In  street; 

.complaint,  1053. 
to  goods,  by  neglect  to  obey  instructions;  complaint  against  ware- 
houseman, 929. 
to  horse,  street  left  in  insecure  state;  complaint  against  contractor, 

995. 
to  personal  property;  complaint  against  city  or  county,  for  damage 

done  by  mob  or  riot,  878. 
to  personal  property;  complaint  for  chasing  plaintiff's  cattle,  879. 
to  personal  property,  malicious;  complaint  for,  877. 
to  personal  property;  complaint  against  sheriff  for  selling  chattels 

on  execution  against  mortgagor,  876. 
to  personal  property;  complaint  for  shooting  dog,  880. 
to  personal  property;  complaint  for  unlawfully  taking  and  carry- 
ing away  plaintiff's  goods,  874. 

;  plaintiff  having  regained  possession  before  suit,  875. 

to  pledge;  complaint  against  pledgee,  927. 
to  premises  from  flowing  water  from  roof;  complaint,  990. 
to  private  person,  from  obstructing  street;  complaint  for,  1076. 
to  property;  notice  of,  p.  551  n. 
to  property,  malicious;  complaint  for,  877. 

to  sheep  from  diseased  sheep  purchased  with  note;  defense.  In  ac- 
tion on  bills  and  notes,  1470. 
•<See    Damage;    Irbepaeablb    Injuey;    Negliq.EKC  ;    Peesonax   In- 
jury). , 
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INN;  defense  of  possession  of;  defense,  in  action  for  assault  and  bat- 
tery, 1616. 
INNKEEPER;  complaint  against,  for  loss  of  trunk  or  contents,  923. 
complaint  against,  for  refusal  to  receive  traveler,  925. 
liability  of;  findings  In  action  on,  1975. 
(See  Propkibtoe  of  Bathing  House.) 
INNOCENT  purchaser,  real  estate  conveyed  to;  complaint  by  grantee  of 

unrecorded  deed  against  grantor,  1299. 
INQUIRY,  business,  privileged  communication  answering;   defense,  in 

action  for  libel  and  slander,  1639. 
INSANE;    defendant;   petition  by  relative  or  friend  for  guardian  ad 
litem,  104. 
person;  complaint  by  general  guardian  for  (Wis.)  560. 
person,  or  infant,  interested  in  land  condemned;   order  appointing 

guardian  ad,  litem  for  (Wis.)  2509. 
person  (see  Incompetent). 

plaintiff;  petition  for  appointment  of  guardian  ad  litem  for,  100. 
wife;  complaint  by  guardian  of,  against  mother-in-law  and  others 
for  conspiracy  to  alienate  affections  of  husband,  and  deprive  her 
of  support,  the  husband  being  joined  as  defendant,  1287. 
INSANITY  of  defendant;  defense,  invalidity  of  contract,  1387. 
INSOLVENCY  law;  defense  of  discharge  under,  1432. 
INSOLVENT;   bank  and  its  officers;   amended  complaint  in  creditors' 
action  against,  to  sequestrate  property  and  enforce  liabilities  of 
stockholders  and  officers,  1223. 
bank'  and  stockholders,  creditor  against;  complaint  to  enforce  addi^ 

tional  liability  of  stockholders  under  banking  law,  1225. 
banking   or   insurance   corporation;    sequestration    action   against,. 

p.  741  n. 
business  corporation,  creditor  of;  to  enforce  liability  of  stockhold- 
ers for  wages  due,  1224. 
carelessly  selling  to;  complaint  in  action  against  agent,  898. 
corporation  and  its  officers;  complaint  by  judgment  creditor  against^ 
to  reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 
corporation,  creditor  of;  complaint  by,  against  corporation  and  its 
officers  and  stockholders  to  sequestrate  assets  and  enforce  pay- 
ment of  stock  subscriptions,  1219.  , 
Insurance  company,  insured  against  officers  of;  complaint  for  false 

representations  inducing  plaintiff  to  insure,  866o. 
law  of  state;  complaint  by  assignee;   allegation  of  representative 

capacity,  534. 
partnership;   complaint  for  dissolution  of,  when  partners  cannot 

agree,  1218. 
state  bank;  complaint  by  creditor  or  stockholder  to  close  up  busi- 
ness and  sequestrate  property,  1221. 
INSTALMENT;  due  on  lease;  defense  of  eviction,  1525. 

of  subscriptions  to  stock  in  corporation;  notice  of  calling,  2574. 
price  of  stock,  fixtures  and  good  will;  complaint  for  recovery  of,  by 
assignee,  to  be  paid  In  instalments,  662. 
INSTITUTION;   state;   condemnation  of  lands  for;   petition  by  state 
board  (Wis.)  2520. 

;  notice  of,  2521. 

■ ;  oath  of  commissioners,  2523. 

;  order  appointing  commissioners,  2522. 

INSTRUCTIONS;  as  to  distribution  by  receiver;  notice  of  motion  for^ 
465. 
as  to  sale;  complaint  against  agent  for  breach  of,  900. 
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INSTRUCTIONS— cont. 

neglect  to  obey;    complaint  against  warehouseman  for  Injury  to 

goods,  929. 
to  receiver;  notice  of  motion  for,  4G3. 
INSTRUMENT;   alteration  of;   defense.  In  action  on  bills  and  notes, 
1456. 
fraudulently  represented  to  be  a  deed;  complaint  for  setting  aside, 

1208. 
or  place  of  injury,  denial  of  ownership  or  control;  defense  In  action 

for  injuries,  1592. 
(See  Bills  and  Notes;  General  Assignment;  Note;  Oedee;  Pbom- 
issoET  Note;  Weitten  Insteument). 
INSULATION,  Injuries  from  defective;  complaint  by  passenger  against 

street  railway  company,  1037. 
INSURANCE;  agreement,  policy  not  Issued;  complaint  on,  763. 

and  banking  corporation,  insolvent;  complaint  in  sequestration  ac- 
tion against,  p.  741  n. 
company;    complaint  by  insured  against  ofBcers  of  insolvent,  for 

false  representations  Inducing  plaintiff  to  insure,  866o. 
policy,  action  on;  allegation  of  waiver  of  condition,  775. 
policy;  answer  by  fraternal  benefit  order,  alleging  failure  to  con- 
form to  constitution  and  by-laws,  1518. 
policy;  defense,  building  unoccupied,  151G. 
policy;  defense,  action  not  within  limited  time,  1511. 
policy;  defense,  cancellation  of  policy  before  loss,  1512. 
policy;  defense,  death  during  violation  of  law,  1513. 
policy;  defense,  denial  of  certificate  of  notary,  1502. 
policy;  defense,  denial  of  interest,  1597. 
policy;  defense,  denial  of  loss  from  risk,  1498. 
policy;  defense,  denial  of  making  proof  of  loss,  1501. 
policy;  defense,  denial  of  policy,  1496. 
policy;  defense,  existence  of  liens,  1505. 
policy;  defense,  extrahazardous  risk,  1506. 

;  correcting  pleading  and  alleging  extrahazardous  use  of  prem- 
ises, 1507. 
policy;  defense,  fraudulent  account  of  loss,  1503. 
policy;  defense,  material  false  statements  in  application,  1515. 
policy;  defense,  misrepresentations,  1499. 

;  in  case  of  life  insurance,  1500. 

policy;  defense,  other  insurance  without  consent,  1510. 
policy;  defense,  sale  of  damaged  goods  and  deficiency  paid,  1509. 
policy;  defense,  transfer  without  consent,  1504. 
policy;  defense,  traveling  beyond  limited  territory,  1514. 
policy;  defense,  unseaworthiness  of  vessel,  1508. 
policy;  defense,  voluntary  assignment  or  mortgage,  1517. 
upon  freight;  complaint  in  action  on,  773. 

(See  Accident  Poltcy;  Policy;  Casualty;  Feateenal  Instjeance; 
Fire  Policy;  Life  Policy;  Maeine  Policy). 
INSURE;  covenant  to,  and  option  clause;  complaint  for  foreclosure  of 
mortgage,  1117. 
inducement   to,   by   false   representations;    complaint   by   insured 
against  officers  of  Insolvent  insurance  company,  866a. 
INSURED;  action  by,  on  accident  policy;  complaint,  769. 

against  officers  of  insolvent  insurance  company,  for  false  represen- 
tations Inducing  plaintiffs  to  Insure,  8660. 
INSURED  OWNER  (seeOwNEE). 
INTENT  (see  Deceit,  Essentials  or). 
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INTENTION  to  assign  with  preferences  in  violation  of  agreement  with 
plaintiffs,  original  complaint  alleging  and  praying  an  Injunction; 
supplemental  complaint  seeking  to  set  aside  assignment  made  sub- 
sequent to,  in  creditor's  action,  1705. 
INTENTIONAL  omission  of  property  from  tax  roll;  complaint  by  state 

against  member  of  board  of  review,  to  recover  forfeiture,  1285o. 
INTEREST;  denial  of;  defense,  in  action  on  insurance  policy,  1497. 

forfeited  and  tender  of  principal  necessary;  defense  of  usury,  in 
action  on  bills  and  notes,  1459. 

of  plaintiff;  application  by  defendant  for  purchase  of,  after  judg- 
ment in  ejectment,  where  defendant  has  erected  a  building  in 
part  on  the  land  recovered,  2145. 

;  bond,  2147. 

■ ;  order  fixing  bond  and  to  make  up  issue,  2146. 

;  order  making  up  issue,  2148. 

on  purchase  money,  claiming,  in  specific  performance;  complaint  by 
purchaser  against  vendor,  1140. 

only  forfeited;  defense  of  usury,  in  action  on  bills  and  notes,  1460. 

several  parties  united  in;  verification  by  one  (Minn.)  508. 

verification  by  one  of  several  united  in  (Iowa)  515  (N.  Dak.  and 
S.  Dak.)  519,  (Wis.)  501. 

usurious,  paid  on  loan  of  money;  complaint  for  recovery  of  treble 
amount  (Wis.)  1293. 

(See  DowEE  Inteeest;  Joint  Inteeest;  Speciai,  Inteeest). 
INTERLOCUTORY  judgment  for  accounting,  in  action  for  dissolution 
of  partnership  (Wis.)  2227. 

judgment  denying  specific  performance,  but  retaining  action  for 
recovery  of  damages,  2193. 

judgment  of  limited  divorce  from  bed  and  board  (Wis.)  2216. 
INTERPLEADER;  and  reference'in  equity;  order  of,  2183. 

garnishee's  answer  by  way  of  (Wis.)  300. 

In  equity;  complaint  to  obtain,  and  restrain  proceedings,  1239. 

notice  of  motion  for,  179g. 

of  third  person,  affidavit  by  defendant  for;  in  action  on  contract, 
1797. 

;  in  replevin,  1798. 

;  where  third  party  claims  part  only  of  the  property,  1799. 

order  of,  1800. 

;  delivery  of  specific  property,  and  appointing  receiver  there- 
for, 1801. 
INTERPLEADING;  claimant  in  garnishment;  order  for  (Wis.)  301. 

rival  claimants  and  their  creditors,  and  praying  for  determination 
of  their  rights;  complaint  by  trustee  of  title  of  real  estate,  1288. 
INTERROGATORIES;  and  cross  interrogatories,  for  deposition  (Minn.) 
1865. 

cross,  for  Issuance  of  commission  to  take  deposition,  with  proposal 
of  additional  commissioner  (Wis.)  1850. 

for  deposition;  notice  of  settlement  of  (Minn.)  1866. 

for  taking  deposition  (Iowa)  1872. 

for  issuance  of  commission  to  take  deposition  (Wis.)  1848. 

I ;  notice  of  issuing  commission  (Wis.)  1849. 

order  that  they  be  filed,  after  attachment,  in  contempt  proceedings 
(N.  Dak.  and  Wis.)  2017. 

;  interrogatories  (N.  Dak.  and  Wis.)  2018. 

;  answers  (N.  Dak.  and  Wis.)  20x9. 

(See  Ceoss  Intebeogatoeies.) 
INTBRURBAN  street  railway  company;    complaint  by  administrator 
against,  for  k;illlng  of  person  by  gross  negligence  of  motorman, 
1039. 

(See  Street  Railway.) 
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INTERVENING  CREDITOR;   petition  to  set  aside  prior  attachment. 
(Wis.)  233. 

;  order- of  liearlng,  234. 

;  order  vacating  attactiment,  235. 

' ;  order  awarding  issues,  236. 

supplemental  complaint  filed  by  leave  of  court,  In  action  brought 
by  stockholders  to  sequestrate  property  of  bank,  bringing  in  di- 
rectors and  oflScers,  and  litigating  claims  to  recover  corporate- 
property  lost  or  squandered  by  them,  1222. 
INTERVENOR;  undertaking  by,  after  judgment  to  stay  execution,  in 
log  lien  action  (Wis.)  2481. 
■who  seeks  to  defend  log  lien  action    affidavit  of  (Wis.)  2480. 
INTERVENTION;     and    amendment    in    replevin;     order    allowing- 
(N.  Dak.,  S.  Dak.  and  Wis.)  ,346. 
In  attachment;    petition  by  third  person  whose  property   is   at-- 

tached  (Wis.)  237. 
in  replevin;  petition  for  (Iowa)  1795. 
in  replevin;  petition  for,  by  third  person  (N.  Dak.,  S.  Dak.  and' 

Wis.)  344. 
notice  of  motion  for,  1792. 
order  granting  motion  for,  1794. 

order  to  show  cause  why  petition  should  not  be  granted,  1793. 
petition  by  landlord  for,  in  ejectment  against  tenant,  1789. 
petition  for,  by  owner  of  chattels,  in  replevin,  1790. 
proceedings  in  replevin;  order  to  show  cause  (N.  Dak.,  S.  Dak.  and 
Wis.)  345. 
INTESTATE,  fraudulent  conveyance  by;    complaint  for  recovery  ot 

property  by  administrator,  1204. 
INTIMIDATION   of  employees  or  picketing  by  labor  organizations; 

perpetual  injunction  against,  2182. 
INTOXICATION  (see  Deunkard). 
INVALIDITY;  of  award,  as  defense,  1490. 

of  contract  alleged  in  answer;  cover  for  wager,  1398. 

;  made  on  Sunday,  1403. 

;  made  to  compound  felony,  1400. 

;  coverture  of  defendant,  1384. 

;  debt  for  money  lost  at  play,  1399. 

•— -;  defendant  a  married  woman  and  signed  as  security  for  hus- 
band,. 1386. 
»        ;  duress  by  imprisonment,  1389.  ' 

;  duress  by  threats,  1390. 

;  foreign  contract  void  by  law  of  place,  1397. 

— — ;  fraud  in  procuring  contract,  1388. 

;  infancy  of  defendant,  1380. 

—^■,  insanity  of  defendant,  1387. 

;  note  for  liquor  sold  without  license,  1401. 

;  statute  of  frauds  as  to  agreement  in  consideration  of  marriage, 

1394. 

;  statute  of  frauds  as  to  agreement  not  to  be  performed  within 
a  year,  1392. 

;  statute  of  frauds  as  to  leasing  or  sale  of  lands,  1391. 

< ;  statute  of  frauds  as  to  sale  of  personal  property,  1395. 

« ;  statute  of  frauds  as  to  special  promise  to  answer  for  default 

of  another,  1393. 

;  ultra  vires  of  corporation,  1396. 
.    I     ;  usury  by  ante-dating  security,  1402. 

of  judgment;  defense  of  failure  to  obtain  jurisdiction  of  nonresi- 
dent, 1534. 
of  judgment;  for  failure  to  obtain  jurisdiction  of  the  person,  as  de- 
fense on  judgment,  1533. 
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INVENTORY;  and  appraisement  of  attached  property  (Nebr.)  291. 

of  attachment,  of  personal  property  (Wis.)  218. 
IRREGULAR  indorser  and  maker  of  non-negotiable  note;    complaint 

against,  604. 
IRREGULARITY;    in  replevin  proceedings;    notice  of  motion  setting 
aside  the  proceedings  (N.  Dak.,  S.  Dak.  and  Wis.)  340. 

in  respect  to  one  of  several  persons  pleading  together;  notice  of, 
1744. 

pleading  returned  for;  notice  indorsed  on,  1743. 
IRRELEVANT;    in   part,  and   in  part  frivolous;    orders   striking  out 
(Wis.)  1768. 

redundant  or  scandalous  matter;  notice  of  motion  to  strike  out,  1747. 

;  order  thereon,  1748. 

IRREPARABLE   INJURY;   where  petitioner  may  suffer;   petition  for 
writ  of  habeas  corpus  (N.  Dak.  and  Wis.)  2382. 

■ ;  warrant  on  petition,  '2383. 

where  would  be  suffered  before  relief  by  tiaieas  corpus;  prelimin- 
ary writ  (Iowa)  2385. 
IRONICAL  WORDS  (see  Slandee). 

ISSUES;  contested,  tried  by  court  without  reference;  judgment  of  fore- 
(jlosure  of  mortgage  (Wis.)  2070. 

in  equitable  action  before  jury;  order  for  trial  of,  1927. 

notice  of  trial  and  note  of  (Wis.)  1898,  (Minn.)  1899,  (N.  Dak.  and 
S.  Dak.)  1900.    ' 

of  execution;  notice  to  garnishee  to  show  cause  (Iowa)  320. 

of  fact  as  to  one  defendant,  tried  by  referee,  reference  on  default  of 
others,  and  exceptions  to  report;  judgment,  2171. 

of  fact  as  to  some  defendants,  others  having  made  default  and  refer- 
ence had  as  to  them;  judgment  on  verdict,  2163. 

of  fact  in  equitable  case,  or  Issues  not  made  by  the  pleadings;  notice 
of  motion  for  trial  by  jury,  1925. 

of  fact,  trial  of  by  court;  judgment  on,  2164. 

;  reference  had  after  trial  and  before  final  judgment,  2165. 

on  defendant's  claims  for  improvements  and  taxes  paid,  in  eject- 
ment; affidavit  stating,  in  order  that  issue  may  be  tried  before 
judgment  for  plaintiff  (Wis.)  2134. 

on  garnishee's  answer;  notice  of  election  to  take  (Wis.)  302. 

order  awarding,  on  petition  of  intervening  creditor  to  set  aside 
prior  attachment  (Wis.)  236. 

order  for  trial  of,  as  to  defendant's  improvements  and  taxes  paid, 
in  ejectment  (Wis.)  2136. 

not  made  by  the  pleadings,  or  issues  of  fact  in  equitable  case;  notice 
of  motion  for  trial  before  a  jury,  1925. 

order  making  up,  on  application  by  defendant  to  purchase  plaintiff's 
Interest  after  judgment  in  ejectment,  where  defendant  has  erected 
a  building  in  part  on  the  land  recovered  (Wis.)  2148. 

order  providing  for  making  up  and  fixing  bond;  on  application  by 
defendant  to  purchase  plaintiff's  interest  after  judgment  in  eject- 
ment, where  defendant  has  erected  a  building  in  part  on  the 
land  recovered  (Wis.)  2146. 

part  of  tried  with  jury  and  part  without,  questions  of  law  reserved; 
judgtnent  (Wis.)  2168. 
JOINDER;  of  guarantor  with  principal,  in  action,  p.  394  n. 

of  grounds  of  demurrer,  p.  899  n. 

of  husband  as  defendant  In  action  by  guardian  of  Insane  wife 
against  mother-in-law  and  others  for  conspiracy  to  alienate  affec- 
tions of  husband,  and  deprive  her  of  support,  1287. 

of  Informer  with  state  as  plaintiff,  and  where  he  is  entitled  to  a 
portion  of  recovery  of  forfeiture;  judgment,  2172. 
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JOINDER— cont 

of  subsequent  lienholders  or  incumbrancers.  In  foreclosure  of  me- 
chanic's  lien;    complaint  by  contractor  against  owner    (Nebr.) 

1159. 
of  transferee  as  defendant,  in  replevin;  complaint  by  seller  against 

fraudulent  buyer,  888. 
of  wife  where  she  had  no  interest,  as  ground  for  demurrer,  p.  897  n. 
JOINDER  (see  Nonjoindee;  Misjoindee)  . 
JOINT;  bond;  complaint  in  action  by  surviving  obligee,  715. 

complaint  by  riparian  owners,  to  restrain  upper  owners  from  wrong- 
fully diverting  water  from  plaintiff's  lands,  1294. 
debt;  execution  on  judgment  for,  some  defendants  not  served  (Wis.) 

2301. 
debtors;  judgment  in  form  against  several,  one  only  being  served 

(Wis.)  2224. 
debtor  not  originally  served;  judgment  against,  2269. 
debtor  not  served  in  original  action;  summons  against,  2266. 
debtor  refusing  to  apply  property  charged  to  the  payment  of  the 

judgment;  affidavit  for  attachment  against,  2270. 

;  order  to  show  cause,  2271. 

;  attachment,  2272. 

enterprise;  assignment  of  profits  of,  claim  for,  37. 

interest  of  plaintiff  and  third  person;  defense  in  abatement,  1358. 

maker  of  note  against  another  for  contribution,  638. 

liability,  claim  of;  affidavit  in  garnishment  before  judgment  (Wis.) 

294. 
stock  association,  unincorporated;   complaint  by  stockholder  suing 

on  behalf  of  other  stockholders,  525. 
stock  company;  acknowledgment  by  (Minn,  and  Mo.)  26. 
stock  company;    service  upon,  how  made,   p.   84   n. 
tenant,  or  tenant  in  common,  against  cotenant  for  waste   (Wis.) 

1083. 
JOURNEY;  complaint  for  driving  on  different  from  that  agreed  upon, 

912. 
JUNIOR  incumbrancer  not  party  to  original  foreclosure  action;   judg- 
ment of  strict  foreclosure  against,  2199. 
JUDGE,  county;   complaint  by,  against  heirs  of  deceased  surety  on 

probate   bond,   default  accruing  after   settlement   of   estate   of 

surety,  1263. 
minutes  of;  motion  for  new  trial  on,  1979. 
own  motion  of;  order  for  change  of  venue  on,  1817. 
prejudice  of;  affidavit  for  change  of  venue,  1812. 
within  state;  acknowledgment  by  (111.)  p.  17  n.,  (Mo.)  p.  14.  n., 

(N.  Dak.  and  S.  Dak.)  p.  16  n. 
prejudice  of;  order  changing  venue  for   (Wis.)  1816. 
without  state;  acknowledgment  by  (Iowa)  p.  12  n.,  (Minn.)  p.  14 

n.,  (N.  Dak.  and  S.  Dak.)  p.  16  n. 
(See  CoTTNTT  Judge). 
JUDCJMBNT;    abating  nuisance,   and  for  damages.  In  action  at  law 

(Wis.)  2180. 
abating  nuisance;  undertaking  on  appeal  from,  2365. 
adopting  advisory  verdict  of  jury  and  reversing  judgment  of  county 

court  refusing  probate  of  will,  2233. 
affidavit  for  leave  to  sue  on,  in  same  court,  78. 
affirming  judgment  of  county  court  probating  will    (Wis.)    2232. 
affirming  or  reversing  justice  judgment;   where  there  is  no  new 

trial   (Wis.)   2218. 
after  stipulation  reducing  verdict,  2160. 
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JUDGMENT— cont. 

/  after  trial  of  appeal  from  award  of  condemnation  commissioners^ 

(Minn.)  2532. 
after  verdict  on  issue  of  fact  as  to  some  defendants,  others  having 

made  default,  and  reference  had  as  to  them,  2163. 
against   corporation,   denial  of  recovery  of;    answer  of  officer  or 

stockholder,  1669. 
against    garnishee    (Wis.)    308. 
against  joint  debtor  not  originally  served,  2269. 
against  other   defendants;    formal  parts  of  complaint;    statement 

of  cause  of  action  against  one  defendant,  492. 
against  receiver  in  his  official  capacity,  2236. 

against  school  district,  fraudulent;   complaint  by  taxpayer  to  re- 
strain collection  of,  1246. 
allegation  of,  for  breach  of  sheriff's  bond,  723. 
allowing  plaintiff  to  redeem,  2195. 
;  apportioning'  redemption  moneys  between  several  defendants,. 

and  allowing  taxes  paid,  2196. 
alternative!,  for  plaintiff  in  replevin  (Wis.)  350. 
and  sale,  setting  aside;    complaint  against  judgment  debtor  antf 

one  to  whom  he  fraudulently  confessed  judgment,  1195. 
and  service  of  summons;   affidavit  to  set  aside,  because  of  insuffi- 
cient service,  2276. 

• ;  notice  of  special  appearance  and  motion,.  2277. 

and  service  of  summons;  order  setting  aside  for  lack  of  jurisdio 

tion,  2278. 
annulling  corporation  for  violation  of  charter  (Wis.)   2212. 
assigned;  complaint  on  warranty  of  amount  due  on,  848. 
assignee  of;  complaint  by,  against  judgment  debtor,  and  hia  mort 

gagee  of  personal  property,  and  an  assignee  under  a  fraudulent 

agreement  to  transfer  debtor's  property  including  the  mortgaged 

property,  1194. 
avoiding  sale  and  voluntary  assignment  and  directing  transfer  to- 

receiver,  2185. 

;  and  directing  sale  by  sheriff,  2186. 

before;  order  granting  new  trial,  on  terms,  1990. 

;  after  judgment  entered,  1992. 

;  without  terms,  1991. 

by  confession  in  open  court  (Nebr.)  2264. 

by  default;   affidavit  of  default  in  case  of  service  by  publication,. 

2051. 
by  default;  affidavit  of  no  reply,  2055. 

;  notice  of  motion  for  judgment,  2056. 

:  • ;  order  for  judgment,  2057. 

;  judgment,  2058. 

by  default  before  Clerk;  affidavit  of  no  answer,  2039. 

by  default  before  clerk,  after  personal  service,  2040. 

by  default  before  clerk;  complaint  served  with  summons,  2041. 

by  default  before  clerk;  notice  of  application  for  judgment,  part 

of  plaintiff's  claim  admitted  by  answer,  2042. 

;  judgment  thereon,  2043. 

;  order  requiring  payment  by  defendant,  2044. 

by  default  before  clerk  on  statement  of  admission  of  counterclaim^ 

2046. 
by  default  before  clerk;  statement  admitting  counterclaim,  2045. 
by  default;  notice  of  application  to  court  in  ordinary  case,  2047. 
by  default;  notice  of  assessment  of  amount  of  recovery,  2038. 
by  default,  on  service  by  publication,  2054. 
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JUDGMENT— cont. 

by  default;  order  for,  and  for  reference  or  assessment  of  damages 

by  jury,  2048. 
by  default;  order  of  reference  to  take  an  account,  2049. 

;  judgment  thereon,  2050. 

by  default;  order  of  reference  to  take  proofs,  service  by  publication, 

2053. 
by  default;  undertaking  for  restitution  in  case  of  substituted  serv- 
ice, 2052. 
claiming  adverse  possession  under,  under  ten  year  statute;  as  de- 
fense, in  ejectment   (Wis.)    1663. 

■ ;  part  only  occupied,  1664. 

compromised  and  settled  but  never  discharged;  complaint  for  in- 
junction against  sheriff  against  selling  land  on  execution,  1247. 
condemning  land  for  street  in  city  (Wis.)   2501. 
confession  of,  allegation  for  injunction  against  entering,  430. 
confession   of,  by   defendant   in  person;    statement  for;    account 
for  money,  goods  and  services,  2252. 

;  assuming  to  pay  defendant's  note,  2246. 

;  attorney's  services,  2251. 

— — ;  bond  for  balance  of  purchase  money,  2248. 
;  contingent  liability  to  an  accommodation  indorser  of  an  ac- 
ceptance, the  bill  having  been  negotiated,  2263. 

' ;  contingent  liability  to  an  accommodation  indorser  of  a  draft, 

2262. 

■ ;  contingent  liability  to  an  accommodation  indorser  of  a  note, 

2261. 

debt  not  yet  due,  2259. 
goods  sold,  2249. 

goods  sold,  deducting  payments,  2250. 
liability  of  indorsee  to  remote  indorsee,  2258. 
liability  of  indorser  to  indorsee,  2257. 
loan  to  corporation,  2243. 
loans  at  several  times,  2244,  2245. 
money  lent,  2242. 

note  and  costs  of  suit  thereon,  2256. 
promissory  notes  for  borrowed  money,  2254. 
promissory  note  for  goods  sold,  2255. 
promissory  note  or  bill  of  exchange,  2253. 
purchase  money  of  land,  2247. 
rent  not  yet  accrued,  2260. 
confession  of,  by  defendant  in  person;  statement  for  (Iowa,  Minn.,. 

N.  Dak.  and  S.  Dak.)  2239. 
- — ;  order  for  judgment  to  be  endorsed  thereon  (N.  Dak.  and  S. 

Dak.)   2241. 
construing  will,  2234. 
correcting  account  stated,  2230. 

correcting  mistakes  in  account  stated,  and  for;  complaint,  1214. 
declaring  gift  void,  2188. 
defendant's  bond  to  perform,  and  discharge  of  attachment  (Iowa) 

262. 
defense;  denial  of  judgment,  1532. 
defense;  fraud  in  obtaining,  1537. 
defense  of  payment,  1535. 
defense  of  subsequent  vacation,  1536. 

defense  on;  failure  to  obtain  jurisdiction  of  nonresident,  1534. 
defense  on;  invalidity  for  failure  to  obtain  jurisdiction  of  the  pei^ 
son,  1533. 
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JUDGMENT— cont. 

directing,  and  confirming  report  of  partition;  order  for  (Wis.) 
2122. 

directing  delivery  of  documents  or  personal  property;  undertaking 
on  appeal,  2362. 

directing  sale  or  delivery  of  real  property;  undertaking  on  appeal, 
2363. 

dismissing  appeal  from  Justice  court  for  failure  to  bring  action  to 
trial   (Wis.)   2217. 

domestic;  complaint  in  action  on,  794. 

;  by  an  assignee,  795. 

erroneously  entered;  petition  for  vacating  (Iowa)  2280. 

establlsbing  lost  will,  2235. 

estoppel  by  former;  pleading  in  answer,  1365. 

;  pleading  foreign  judgment  in  detail,  1366. 

final,  of  actual  partition  (Wis.)  2123. 

final;  of  dissolution  of  partnership,  and  closing  up  proceedings, 
2228. 

final,  after  sale  of  premises,  in  partition,  2127. 

for  alimony,  in  divorce;  complaint  on  foreign  judgment,  798. 

for  amount  admitted  by  answer  to  be  due;  notice  of  application  for 
(Wis.)  1762. 

for  costs  in  favor  of  garnishee  (Wis.)  306. 

for  damages,  and  awarding  peremptory  writ,  after  trial  of  alter- 
native writ  of  mandamus,  2429. 

for  defendant  after  order  sustaining  demurrer,  2153. 

for  deficiency  on  mechanic's  lien  judgment  (Wis.)   2226. 

for  joint  debt,  some  defendants  not  served;  execution  on  (Wis.) 
2301. 

for  partition  of  water  power  (Wis.)  2132. 

for  plaintiff,  after  order  overruling  demurrer,  2152. 

for  plaintiff,  in  action  by  tax  title  claimant,  to  bar  original  owners 
(Wis.)   2204. 

;  for  defendant,  2205. 

for  plaintiff  in  ejectment  (Wis.)   2133. 

;  affidavit   stating   defendant's   claims   for   improvements    and 

taxes  paid,  in  order  that  issue  thereon  may  be  tried  (Wis.)  2134. 

;  setting  off  value  of  defendant's  improvements  and  taxes  paid; 

order  on  foot  making  same  absolute  in  favor  of  defendant  (Wis.) 
2138. 

I ;  setting  off  value  of  improvements  and  taxes  paid  (Wis.)  2137. 

;  where  defendant  relies  on  defective  tax  deed,  and  amounts 

paid  by  him  for  deed  and  subsequent  taxes  are  set  off  (Wis.) 
2139. 

for  plaintiff  in  replevin,  for  value,  property  delivered  to  defendant 
(Wis.)  351. 

for  plaintiff  on  report  of  referee,  2169. 

;  for  defendant,  2170. 

for  specific  performance  of  land  contract  against  vendor,  2191,  2192. 

;  against  purchaser,  2194. 

for  treble  damages  (see  Treble  Damages). 

for  wife,  after;  complaint  in  action  in  name  of  state  on  saloon- 
keeper's bond,  for  sale  of  liquors  to  husband,  an  habitual  drunk- 
ard (Wis.)  1279. 

foreign;  petition  for  leave  to  sue  on  (N.  Y.)  81. 

garnishment  before;  affidavit  for  (Wis.)  293. 

;  claim  of  joint  liability,  294. 

general  form  of  execution  on  recovery  of  (Iowa)  2314,  (Nebr.) 
2315. 
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;  indemnifying  bond  (Iowa)  2316. 

higher  security  by;  defense  of,  1410. 

in  action  for  double  or  treble  damages,  2174. 

in  action  in  nature  of  scire  facias,  2175. 

in  action  to  enforce  lien  on  logs  or  timber,  after  jury  trial  (Wis.) 
2237. 

in  action  to  foreclose  tax  certificate  (Wis.)   2206. 

in  action  to  recover  forfeiture,  where  informer  joins  state  as  plain- 
tiff and  is  entitled  to  a  portion,  2172. 

in  attachment;  defendant's  undertaking  to  pay,  268. 

in  condemnation  action  (N.  Dak.)  2539. 

in  ejectment,  after;  application  by  defendant  to  purchase  plain- 
tiff's interest,  where  defendant  has  erected  a  building  in  part  on 
land  recovered  (Wis.)  2145. 

' ;  order  fixing  bond  and  to  make  up  issue  (Wis.)  2146. 

;  bond,  2147. 

;  order  making  up  issue,  2148. 

In  ejectment,  condition  of;  order  setting  off  sums  paid  by  defend- 
ant for  taxes  against  damages,  and  requiring  plaintiff  to  pay 
excess  (Wis.)   2143. 

in  ejectment,  plaintiff's  title  expired  before  trial,  2144. 

in  favor  of  all  plaintiffs,  against  part  of  defendants,  2157. 

in  favor  of  part  of  plaintiffs,  against  all  defendants,  2158. 

in  favor  of  part  of  plaintiffs,  against  part  of  defendants,  2159. 

in  form  against  several  joint  debtors,  one  only  being  served  (Wis.) 
2224. 

In  mortgage  foreclosure;  affidavit  of  default,  2059. 

;  amount  all  due,  on  default  after  reference   (Wis.)   2066. 

;  on  default  after  reference,  not  all  due  (Wis.)  2068. 

;  on  default,  proofs  taken  by  court  without  reference  (Wis.) 

2067. 

;  order  of  reference,  amount  all  due,  no  infant  or  absent  de- 
fendants, 2060. 

;  order  of  reference,   infant  and   absent   defendants,   amount 

not  all  due,  2061. 

;  referee's  report,  amount  all  due,  2062. 

;  referee's  report,  amount  not  all  due,  2065. 

;  schedule  A,  to  be  annexed  to  referee's  report,  2063. 

;  schedule  B,  to  be  annexed  to  referee's  report,  2064. 

in  partition;  report  of  sheriff  or  referee  of  his  proceedings  under, 
2128. 

' ;  order  confirming  report,  2129. 

in  trespass,  for  cutting  timber;  where  defendant  claims  cutting  "by 
mistake,  but  jury  negatives  the  claim  (Wis.)   2201. 

;  where  jury  finds  mistake  but  offer  of  judgment  was  insuffi- 
cient (Wis.)  2202. 

;  where  jury  finds  mistake,  and  offer  of  judgment  was  sufficient 

(Wis.)  2203. 

leave  of  court  to  sue  on,  p.  422  n. 

;  allegS-tions  of  complaint  on,  p.  412  n. 

leave  to  proceed  to,  and  injunction  against  proceedings;  allegation 
for,  438. 

lien  on  logs  and  timber;  execution  to  enforce  (Wis.)  2305. 

lien  on  undivided  share;  allegation  of,  in  partition,  1165. 

mechanic's  lien;  special  execution  on  (N.  Dak.  and  S.  Dak.)  2312. 

motion  for,  and  to  confirm  report  of  referee,  1968. 

mutual;  order  setting  off,  2464. 

mutual;   petition  for  setting  off,  2463. 
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JUDGMENT— cont. 

note  or  cognovit;  judgment  roll  on  (Minn,  and  Wis.)  2238. 

notice  of  application  for,  in  partition,  to  be  given  to  any  defendant 
■who  has  appeared,  2108.  ' 

notice  of  application  for,  part  of  plaintiff's  claim  admitted  by  an- 
swer; judgment  by  default  before  a  clerk,  2042. 

notice  of  motion  for  leave  to  sue  on  in  same  court,  79. 

notice  of  motion  for  leave  to  sue  on;  service,  p.  47  n. 

obtained  by  fraud  or  perjury;  complaint  for  setting  aside,  p.  804  n. 

of  absolute  divorce  in  favor  of  wife,  2213. 

of  affirmance  or  reversal  on  certiorari  to  justice  of  the  peace,  2411. 

of  condemnation  (S.  Dak.)   2546. 

of  contribution  between  sureties,  2231. 

of  conviction  in  civil  contempt  proceedings;  directing  payment  of 
fine  (Wis.)  2020. 

;  payment  of  indemnity  for  actual  loss   (N.  Dak.  and  Wis.) 

2021. 

;  ordering  imprisonment,  2022. 

of  county  court  probating  will;  judgment  affirming  (Wis.)   2232. 

of  county  court  refusing  probate  of  will;  judgment  reversing  and' 
adopting  advisory,  verdict  of  jury,  2233. 

of  dismissal  for  failure  to  serve  complaint,  2034. 

of  dismissal,  general  form,  2035. 

of  dismissal  of  appeal  from  justice  court,  for  failure  to  bring  to- 
trial  within  two  terms  (Wis.)  2037. 

of  dismissal  on  plaintiff's  own  motion,  2036. 

of  dismissal,  order  for,  2032. 

' ;  unless  plaintiff  serve  summons  within  specified  time,  2033. 

of  divorce  from  bed  and  board,  2215. 

of   divorce,  with  final   division   of  property  Instead   of   allmony- 
(Wis.)  2214. 

of  foreclosure  and  sale;  where  subsequent  mortgagee  Is  made  de- 
fendant and  his  rights  determined  (Nebr.)  2091. 

;  part  only  of  debt  due  and  premises  sold  in  parcels  (Nebr.)' 

2092. 

;  whole  property  to  be  sold  together  (Nebr.)  2093. 

of  foreclosure  and  sale  (N.  Dak.  and  S.  Dak.)  2082. 

of  foreclosure;  undertaking  on  appeal,  2364.  , 

of  foreclosure  and  sale  (Iowa)  2095. 

of  foreclosure  and  sale   (Nebr.)   2090. 

of  foreclosure  of  mechanic's  lien  (Wis.)  2225. 

of  foreign  court  of  general  jurisdiction;  complaint  on,  796. 

;  foreign  inferior  tribunal,  797. 

of  forfeiture  of  goods  (Wis.)  2173. 

of  justice  of  the  peace;  complaint  in  action  on,  799. 

of  mortgage  foreclosure  (Minn.)   2075. 

of  mortgage  foreclosure,  contested  issues  tried  by  the  court  with- 
out reference  (Wis.)  2070. 

of  nonsuit,  2154. 

of  ouster  from  office,  in  guo  warranto  action  brought  by  rival  claim- 
ant (Wis.)  2207. 

;  judgment  for  incumbent,  2208. 

of  ouster  of  public  officer,  and  forfeiting  his  office,  2210. 

of  ouster  of  public  officer  for  usurpation  of  office,  2211. 

of  perpetual  injunction,  2176. 

of  perpetual  Injunction   (se6  Pbbpetual  Ih-jtjncwon). 

of  reformation  of  deed,  on  ground  of  mistake,  2229. 

of  strict  foreclosure  against  junior  incumbrancer  not  party  to  orig- 
inal foreclosure  action,  2199. 
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JUDGMENT— cent. 

offer  to  allow,  1822. 

;  notice  of  acceptance,  1823. 

I ;  affidavit  to  enter  judgmeilt,  1824. 

;  judgment  thereon,  1825. 

offer  (see  Offeb  op  Judgment). 

on  appeal  from  county  court  (Wis.)  2221. 

on  appeal  from  award  of  commissioners,  in  condemnation  proceed- 
ings  (Wis.)   251Y. 

on  appeal  from  justice  court  after  trial  de  novo  (Wis.)  2219. 

on  application;  for  part  of  plaintiff's  claim  admitted  by  answer,  by 
default  before  clerk,  2043. 

on  failure  to  reply  to  counterclaim;  affidavit  of  no  reply,  2055. 

■ ;  notice  of  motion  for,  2056. 

■ ;  order  for  judgment,  2057. 

;  judgment  thereon,  2058. 

on  findings  upon  submission  of  controversy,  77. 

on  frivolous  pleading;  order  for,  1759. 

;  reserving  leave  to  amend,  1760. 

on  frivolous  pleading;  notice  of  motion  for  (Wis.)  1757. 

on  general  verdict,  2155. 

on  general  verdict,  where  offer  of  judgment  is  not  accepted  and 
plaintiff's  recovery  is  less  than  amount  offered,  2156. 

on  reference  to  take  an  account;  judgment  by  default,  2050. 

on  service  by  publication,  2054. 

on  special  verdict,  2162. 

on  the  pleadings;  notice  of  motion  by  plaintiff  for,  1761. 

on  trial  of  issues  of  fact  by  court,  2164. 

• ;  reference  had  after  trial  and  before  final  judgment,  2165. 

on  verdict,  subject  to  opinion  of  court,  2161. 

one  who  fraudulently  confessed,  and  judgment  debtor;  complaint 

against,  to  set  aside  judgment  and  sale,  1195. 
order  amending  mistake  in,  2492. 

order  directing  and  modifying  award  of,  71. 

order  granting  leave  to  sue  on  in  same  court,  80. 
•ousting  individuals  from  the  exercise  of  usurped  corporate  powers, 
in  action  of  quo  warranto  brought  on  information  of  attorney 
general  (Wis.)  2209. 
paid;  complaint  for  maliciously  issuing  execution  on,  981. 
perpetual  injunction  against  collection  of,  2181. 
petition  to  amend,  to  accord  with  findings  or  decision,  2491. 
procured  by  fraud  or  perjury;  complaint  to  set  aside  (Minn.)  2281. 
provision  setting  off  costs  of  defendant  against  plaintiff's  judgment, 

2187. 
pursuant  to  direction  of  supreme  court  after  reversal,  2223. 
quashing  writ  of  certiorari,  2410. 
quieting  title  to  lands  (Wis.)  2200. 
refusal  to  apply  property  charged  to  the  payment  of;  affidavit  for 

attachment  against  joint' debtor,  2270. 
— — ;  order  to  show  cause,  2271. 

;  attachment,  2272. 

rescinding  conveyance  by  parent  to  son  In  consideration  of  support, 

2189. 
reversed;  complaint  for  money  paid,  651. 
reversing  action  of  a  board,  on  certiorari,  2412. 
roll,  on  cognovit  or  judgment  note  (Minn,  and  Wis.)  2238. 
setting  aside  conveyance  as  fraudulent  and  giving  leave  to  proceed 

In  execution,  2184. 
setting  aside  deed  obtained  by  fraud,  2190. 
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JUDGMENT— cont. 

to  compel  levy  of  a  tax  to  pay;  petition  for  mandamus  against  ofB- 
cers  of  a  city,  2418. 

undertaking  by  defendant  to  perform,  in  attachment  (Nebr.)   292. 

undertaking  by  intervenor  after,  to  stay  execution,  in  log  lien  ac- 
tion (Wis.)   2481. 

undertaking  to  pay  and  to  release  garnisliment;  complaint  on, 
against  surety  company  (Wis.)  1296. 

upon  award,  72. 

upon  confession  by  defendant  in  person  (Minn,  and  Iowa)  2240. 

upon  one  defense  as  frivolous,  and  to  strike  out  the  other  as  sham; 
notice  of  motion,  1756. 

upon  submission  of  controversy,  74. 

upon  trial  as  to  one  defendant  and  default  as  to  another,  2166. 

upon  trial  as  to  one  defendant  and  default  as  to  another;  where 
there  are  defendants  not  answering  as  to  whom  proof  of  facts  is 
necessary  and  is  taken  by  the  court  without  reference,  2167. 

warrant  of  attorney  to  confess,  2265. 

where  issue  of  fact  as  to  one  defendant  is  tried  by  referee,  refer- 
ence on  default  of  others,  and  exceptions  to  report,  2171. 

where  part  of  issues  tried  with  jury  and  part  without,  question  of 
law  reserved,  2168. 

whole;  notice  of  appeal  to  supreme  court  from,  2357. 

■ ;  part  of  judgment,  2358. 

» ;  from  order  or  part  thereof,  2359. 

(See  Adjudging;  Default  Judgjient;  Final  Judgment;  Foeiegn 
Judgment;  Interlocutoet  Judgment;  Monet  Judgment;  Offeb 
OF  Judgment;  Oedeb;  Peefobmance  in  Attachment;  Peepetual 
Injunction  ;  Proceedings  ) . 
JUDGMENT  CREDITOR;  against  debtor  and  fraudulent  grantee,  to 
set  aside  fraudulent  transfer  of  personal  property;  complaint, 
1198. 

against  debtor,  wife,  fraudulent  grantees  of  personal  property,  and' 
banking  corporation;  to  reach  concealed  personal  property  and 
moneys;  complaint,  1199. 

against  delinquent  stockholders  and  officers  of  domestic  business 
corporation;  sequestration  of  property,  p.  741  n. 

against  insolvent  corporation  and  oflBcers;  complaint  to  reach  un- 
paid stock  subscriptions  and  corporate  assets  fraudulently  con- 
veyed by  the  officers  to  themselves,  1207. 

may  redeem  mortgaged  premises,  p.  650  n. 

petition  by,  to  be  made  co-plaintiff  in  creditor's  action,  1791. 

purchaser,  and  grantee  of  purchaser;  complaint  by  vendor  against, 
for  enforcement  of  vendor's  lien  on  real  property,  for  purchase 
money,  1147. 

to  reach  royalties  due  on  contract,  1202. 

to  set  aside  conveyance  made  prior  to  creation  of  Indebtedness; 
complaint,  1200. 

to  set  aside  fraudulent  conveyance  of  real  estate;  complaint,  1186. 
;  on  justice  judgment,  1188.  . 

;  on  behalf  of  self  and  other  judgment  creditors,  1187. 

JUDGMENT  DEBTOR;   aflSdavit  for  warrant  of  arrest  of,  2333,  2334. 

and  one  to  whom  he  fraudulently  confessed  judgment;  complaint 
to  set  aside  judgment  and  sale,  1195. 

assignee,  and  pretended  creditor  named  In  the  assignment;  com- 
plaint against,  to  set  aside  general  assignment  for  fraud  extrin- 
sic to  the  instrument,  1190. 

denial  of  possession  of  assets  belonging  to;  defense,  in  creditor's 
action,  1677. 
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JUDGMENT  DEBTORS— cont. 

falling  to  appear  in  supplementary  proceedings;    attachment'  for 

contempt,  2346. 
mortgagee  of  personal   property,   and   assignee  under  fraudulent 
agreement  to   transfer   debtor's   property,  Including  mortgaged 
property;  complaint  by  assignee  of  judgment  against,  1194. 
order  for  delivery  of  specific  property,  in  supplementary  proceed- 
ings, 2338. 
JUDICIAL;   proceedings,  publication  of  false  report  of;   affidavit  for 
order  to  show  cause  why  party  should  not  be  punished  criminally 
for  (N.  Dak.  and  Wis.)  2003. 

;  order  to  show  cause,  2004. 

sale;  complaint  for  injunction  of  and  to  remove  cloud.  In  equity, 
1178. 
JUNIOR  incumbrancers  and  an  agreement  to  pay  taxes;  complaint  fo; 
foreclosure  of  mortgage   (Nebr.)   1125. 
mortgagee  not  a  party  to  former  action;   complaint  against  pur- 
chaser under  foreclosure  of  senior  mortgage,  to  redeem,  1135. 
JURAT;  affiant  blind  or  illiterate,  10. 
affiant  a  foreigner,  11. 
by  commissioner  without  state,  13. 
JUROR;  misconduct  of;  affidavit  for  new  trial,  1987. 

oath  of,  on  trial  of  third  person's  claim  to  attached  property  (S. 
Dak.)  279. 
JURORS;    improper  communication  to  by  parties;    affidavit  for  new 

trial,  1989. 
JURISDICTION;  court  acting  without;  petition  for  writ  of  prohibition 
against,  2436. 
exclusive,  by  United  States  court;  defense  in  abatepient,  1345. 
lack  of;  order  setting  aside  service  of  summons  and  judgment,  2278. 
objection  to,  in  answer,  p.  905  n. 

of  defendant  not  obtained  by  attempted  service  by  publication;  sum- 
mons against  (Wis.)  2267.  ' 

;  answer  to  summons,  2268. 

of  nonresident,  failure  to  obtain;  defense  on  judgment,  1534. 
of  subject  or  person,  none;  defense  in  abatement,  1343. 

;  by  foreign  consul,  1344. 

of  the  person,  failure  to  obtain;   defense  In  action  on  judgment, 

1533. 
of  subject,  want  of;  demurrer  to  complaint  (Wis.)  1303. 
want  of,  of  person;  demurrer  to  complaint  (Wis.)  1302. 
want  of,  order  of  arrest  void  for;  complaint  for  fe^se  inprlsonment, 

958. 
(See  iNSTrFFicrENT  Seevicb;  Seevice;  Judgment). 
JURY;   advisory  verdict  of;   judgment  adopting,  and  reversing  judg- 
ment of  county  court  refusing  probate  of  will,  2233. 
assessment  of  damages  by,  or  reference;   order  for  judgment  by 

default  and,  2048. 
finding  mistake,   and  offer  of  judgment   sufficient;    judgment  in 

trespass  for  cutting  timber  (Wis.)   2203. 
finding  mistake  in  cutting  timber,  but  offer  of  judgment  not  suffi- 
cient; judgment  in  trespass  for  cutting  timber  (Wis.)  2202. 
general  verdict  of,  1911. 

general  verdict  for  plaintiff  In  ejectment  (Wis.)  1918. 
general  verdict  with  findings  on  particular  questions  (Wis.)  1923. 
members  of.  Improper  communication  to  by  party;  affidavit  for  new 

trial,  1989. 
misconduct  of;  affidavit  for  new  trial,  1988. 
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JURY— cont. 

negative  claim  of  mistake  in  cutting,  by  defendant;  judgment  in 

trespass  for  cutting  timber  (Wis.)  2201. 
part  of  issues  tried  with  and  part  without,  questions  of  law  re- 
served; judgment,  2168. 
questions  to  be  tried  by,  in  alternative  writ  of  mandamus;  notice 

of  motion  for  order  settling  (Wis.)  2428. 
separate  verdict  for  defendant  for  improvements  where  plaintiff 

recovers  (Wis.)  1919  (ejectment). 

' ;  part  of  premises,  1921. 

;  where  part  only  of  plaintiffs  recover  (Wis.)  1920. 

struclt;  demand  for  (Wis.)  1908. 

;  accompanying  affidavit  (Wis.)   1909. 

struck;  notice  by  clerk  striking  (Wis.)   1910. 

special  verdict  (Wis.)  1922. 

verdict  for  excess,  both  parties  proving  cause  of  action,  1913. 

verdict  for  plaintiff  in  replevin  (Iowa)  1917. 

verdict  in  action  for  cutting  timber,  where  defendant  claims  cutting 

by  mistake  (Wis.)  1926. 
verdict  of,  in  milldam  action  (Wis.)  1924. 
verdict  in  replevin  for  defendant,  1916. 
verdict  in  replevin  for  plaintiff,  1915. 
verdict  of,  against  garnishee  (Wis.)  304, 
verdict  of,  on  trial  of  third  person's  claims  to  attached  property 

(S.  Dak.)  281. 
verdict  on  plaintiff's  claim  and  on  counter-claim,  for  defendant. 

1912. 
verdict  subject  to  opinion  of  court  (Wis.)  1914. 
(See  GENEBAi  Veedict;  SHEEnr's  Juet;  Veedict). 
JURY  TRIAL;  judgment  after;   action  to  enforce  lien  on  logs  or  tim- 
ber (Wis.)  2237. 
notice  of  motion  for;  of  issues  of  fact  in  equitable  action,  or  Issues 

not  made  by  the  pleadings,  1925. 
of  issues  in  equitable  action  before;  order  for,  1927. 
proposed  bill  of  exceptions,  1994. 

;  notice  served  with,  1995. 

;  reporter's  certificate,  1996. 

written  stipulation  waiving,  1972. 
(See  Bill  of  Exceptions). 
JUSTICE;  affidavit  for  application  to,  for  taking  testimony  of  witness 

within  state  (Minn.)  1857. 
court;  appeal  from;  judgment  of  dismissal  for  failure  to  bring  to 

trial  within  two  terms  (Wis.)  2037. 
court;   case  appealed  from;  affidavit  for  change  of  venue   (Wis.) 

1811. 
court;  judgment  of  dismissal  of  appeal  from,  for  failure  to  bring 

action  to  trial  (Wis.)  2217. 
court;  judgment  on  appeal  from,  after  trial  de  novo  (Wis.)  2219. 
judgment;  complaint  by  creditor  to  set  aside  fraudulent  conveyance 

of  real  estate,  1188. 
judgment;  judgment  affirming  or  reversing,  where  there  Is  no  new 

trial  (Wis.)  2218. 
judgment  which  has  been  collected;  order  of  restitution  on  reversal 

of  (Wis.)  2220. 
order  by,  for  taking  deposition  within  state  (Minn.)  1858. 
JUSTICE  OP  THE  PEACE;  acknowledgment  of  arbitration  agreement 

by,  p.  34  n. 
action  before,  for  violation  of  game  law;  complaint  or  affidavit  by 

deputy  game  warden,  1276. 
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JUSTICE  OP  THE  PEACE— cont. 
action  on  judgment  of,  799. 
authentication  of  acknowledgment  by  (N.  Dak.  and  S.  Dak.)  p.  16 

n.,  31,   (III.)   p.  17  n. 
certiorari  to;  judgment  of  affirmance  or  reversal,  2411. 
return  of,  to  writ  of  certiorari,  general  form,  2407. 
petition  for  writ  of  certiorari  to,  2399. 
within  state;  acknowledgment  by  (111.)  p.  17  n.,  (Mo.)  p.  14  n.,  (N. 

Dak.  and  S.  Dak.)  p.  16  n. 
without  state,  acknowledgment  by  (Minn,  and  111.)  p.  14-17  n. 
writ  of  certiorari  to  (Wis.)  2404. 

;  undertaking  to  stay  execution  (Wis.)  2400. 

.JUSTIFICATION;   and  mitigation  and  denial;   defense.  In  action  for 
libel  and  slander,  1627,  1631. 
and  denial  of  malice  in  charge  of  larceny;  defense,  in  action  for 

libel  and  slander,  1632. 
by  bail,  in  civil  action,  191. 

by  officer;  defense,  in  action  for  false  imprisonment  and  malicious 
prosecution;  arrest  on  suspicion  of  felony,  1622. 

> ;  arrest  for  breach  of  the  peace,  1623. 

;  arrest  under  criminal  process,  1624. 

— ' — ;  arrest  and  imprisonment  under  civil  process,  1625. 

;  order  of  arrest,  1G26. 

by  reason  of  defective  fence;  defense,  tn  action  for  trespass,  1652. 
notice  that  matter  pleaded  in  justification  will  also  be  proved  in 

mitigation;  defense  in  action  for  libel  and  slander,  1628. 
of  arrest  on  suspicion  of  felony;  defense,  in  action  for  false  impris- 
onment and  malicious  prosecution,  1621. 
of  breaking  house  by  virtue  of  search  warrant;  defense.  In  action 

for  trespass,  1654. 
of  charge  of  perjury;  defense.  In  action  for  libel  and  slander,  1630. 
of  charging  corruption  and  extortion  in  public  office;   defense,  in 

action  for  libel  and  slander,  1629. 
of  rebuilding  fence;  defence,  in  action  for  trespass,  1653. 
of  removal  from  railroad  car  for  nonpayment  of  fare;  defense.  In 

action  for  assault  and  battery,  1618. 
of  retaking  property;  defense,  in  action  for  trespass,  1G55. 
-of  sureties  on  defendant's  undertaking  in  replevin   (N.  Dak.,  S. 
Dak.  and  Wis.)    339. 

;  notice  of,  338. 

of  taking  under  writ  of  replevin;  defense  by  sheriff,  1578 

on  account  of  impassable  highway;  defense,  in  action  for  trespass, 

1656. 
under  attachment;  defense  by  sheriff  in  replevin,  1608. 
under  attachment;  sheriff's  defense,  1580. 
under  execution  against  third  person;  defense  by  sheriff,  1579. 
KICK  of  horse,  injuries  from;  horse  allowed  to  run  at  large,  contrary 

to  terms  of  city  ordinance;  complaint,  1000. 
•KILLING  cattle;  complaint  against  railroad  company,  1041. 
'  — I — ;  road  not  fenced,  1042. 

;  Iowa  and  Nebraska,  1043.  \ 

.    dog  worrying  sheep;  defense,  in  action  for  conversion  or  Injury  to        ', 
personal  property,  1602. 
of  person  by  gross  negligence  of  interurban  street  car  motorman, 

1039  (complaint), 
of  person  by  collision  with  street  car;  .complaint  by  ieidministrator 

against  street  railway  company,  1038i 
■of  worrying  of  animals  by  vicious  dog;  complaint,  985. 
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KILLING— cont. 

;  to  recover  double  damages  (Wis.)  986. 

;  to  recover  treble  damages  (Wis.)  987. 

(See  Pbeson  Killed;  Stock  Killed). 
KINDLING  FIRE;   negligently;   complaint  against  railway  company, 
1044. 

on  defendant's  land,  whereby  plaintiff's  property  was  burned;  com- 
plaint, 991. 
KNOWLEDGE;  of  contents;  oatb  prima  facie  proof  of,  p.  7  n. 

of  facts  by  attorney  in  action  on  written  instrument;  veriflcatiott 
by  attorney  (Wis.)  499. 

of  facts;  verification  by  person  having   (Iowa)   513. 

or  information  sufficient  to  form  belief;  denial  of,  1339. 

;  several  defendants  answering  together,   1341. 

verification  on,  by  sole  party,  common  form   (Wis.)  496. 

(See  Infoemation  and  Belief;  Essentials  op  Deceit). 
LABEL  and  trademark;  complaint  to  enjoin  use  of,  and  for  damages, 
1298. 

Imitation  of,  or  infringement  of  trademark;  complaint  for  injunc- 
tion against,  and  for  damages,  1231. 
LABOR;   and  materials,  reasonable  value  of;   complaint  by  contractor 
against  owner  and  other  lien  claimants  for  foreclosure  of  mechan- 
ic's lien  (Wis.)   1149. 

lien  for,  by  defendant;  defense,  in  action  for  conversion  or  injury- 
to  personal  property,  1598. 

organization,  picketing  by,  or  intimidation  of  employees;   perpet- 
ual injunction  against,  2182. 
LABORER;  claim  for  mechanic's  lien  (Wis.)  373, 

lien;   notice  of   (Wis.)   374. 

(See  Workman). 
LACHES,  in  action  to  relieve  against  fraud  or  mistake,  p.  728  n. 
LACK  of  guard  or  railing  on  culvert;  complaint  for  injuries  resulting 
from,  1004. 

;  sidewalk  injury  resulting  from,  1005. 

of  jurisdiction;  order  setting  aside  service  of  summons  and  judg-- 
ment,  2278. 
LAND;  action  relative  to;  nonjoinder  of  other  owners,  as  defense  in 
abatement,  1354. 

allegation  for  injunction  against  undermining,  410. 

carelessly  kindling  fire  on,  whereby  plaintiff's  property  was  burned; 
complaint,  991. 

contract;  judgment  against  vendor  for  specific  performance,  2191, 
2192. 

;  against  purchaser,  2194. 

diverting  water  from;    joint  complaint  by   riparian  owners,   re- 
straining upper  owner,  1294. 

for  state  institution,  condemnation  of;  petition  by  state  board  for 
(Wis.)  2520. 

;  notice  of,  2521. 

;  order  appointing  commissioners,  2522. 

;  oath  of  commissioners,  2523. 

fraudulently  conveyed;  seizure  of,  in  creditor's  action,  p.  699  n. 

fraudulently  misrepresenting  the  area  of  a  tract  of;  complaint,  856. 

incumbrances  on;  complaint  for  breach  of  covenant  against,  800. 

;  one  incumbrance  excepted  in  deed,  801. 

judgment  quieting  title  to  (Wis.)  2200. 

leasing  or  sale  of;  defense  of  statute  of  frauds,  1391. 

neighboring,  threatened  nuisance  by  deposit  of  garbage  on;  com- 
plaint in  equity  to  enjoin,  1079. 
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LAND — cont. 

purchase  money  of;  statement  for  confession  of  judgment,  by  de- 
fendant in  person,  2247. 

purchased  by  debtor  but  conveyed  to  third  person  in  fraud  of 
creditors;  complaint  by  creditor  of  deceased  debtor,  1206. 

purchased  by  deceased  and  conveyed  to  another;  complaint  by  cred- 
itor of  deceased  person  to  reach  and  subject  them  to  trust  in 
favor  of  creditors  (Wis.)  1297. 

recovered  in  ejectment,  where  defendant  has  erected  a  building  in 

•  part  on;  application  by  defendant  to  purchase  plaintiffs  interest 
after  judgment  ("VJis.)  2145. 

;  order  fixing  bond  and  to  make  up  issue,  2146. 

;  bond,  2147. 

;  order  making  up  issue,  2148. 

recovery  of  (see  Ejectment). 

right  of  overflowing;  petition  of  log  driving  corporation  for  (Wis.) 
2518. 

Bale  of;  complaint  for  preventing  by  maliciously  filing  lis  pendens, 
1300. 

selling  on  execution  under  judgment  compromised  and  settled,  but 
never  discharged;  complaint  for  injunction  against  sheriff,  1247. 

Bold  in  foreclosure;  writ  of  assistance  for,  2328. 

sold  on  execution;  writ  of  assistance  for  (Wis.)  2327. 

sold  to  defendant  but  not  conveyed  in  deed;  defense,  in  ejectment, 
1660. 

taken  for  railway  purposes,  assessment  of  damages  for;  applica- 
tion by  railway  company  to  sheriff  for  appointment  of  commis- 
sioners for  (Iowa)  2533. 

;  order  appointing,  2534. 

;  notice  of  application,  2535. 

;  report  of  commissioners,  2536. 

;  notice  of  appeal,  2537. 

taking  possession  of  without  payment;  allegation  for  Injunction 
against,  403. 

tender  of  rent  upon;  defense,  in  action  on  lease,  1523. 

title  to,  action  erroneously  certified  to  circuit  court  as  Involving; 
order  of  dismissal   (Wis.)   2222. 

to  be  conveyed  to  corporation  to  be  formed;  contract  by  promoter^ 
2571. 

transferred;  complaint  against  erector  of  dam  which  is  nuisance, 
1072. 

undermining  plaintiff's;  complaint  for,  992. 

;  where  plaintiff  is  reversioner,  993. 

(See  Condemnation  Pboobedings;  Pbemises). 
LANDLORD;  action  against,  for  breach  of  covenant  to  keep  In  repair; 
complaint,  810. 

;  breach  of  covenant  of  quiet  possession,  811. 

— I — ;  breach  of  covenant  to  complete  building,  812. 

against  tenant,  to  recover  tax  paid;  coinplaint,  639. 

and  other  tenant;  tenant  against,  for  negligently  overloading  upper 
floors  of  building,  causing  collapse;  complaint,  1289. 

petition  by,  to  intervene  in  ejectment  against  tenant,  1789. 

tenant  against,  for  falsely  representing  a  wall  in  apartment  house 
to  be  fireproof;  complaint,  862. 

tenant  against,  for, leasing  infected  dwelling;  complaint,  1057. 

(See  Lease). 
LANDOWNER;  notice  to,  of  assessment  of  damages  by  appraisers  In 
condemnation  proceedings  (Nebr.)   2551. 

resident;  notice  to,  of  application  for  appointment  of  commissioners 
to  assess  damages  for  land  taken  for  railway  purposes  (Iowa) 
2535. 
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LANGUAGE  (see  Slandee). 

LARCENY,  charge  of;  justification  and  denial  of  malice;  defense,  In 

action  for  libel  and  slander,  1632. 
LEASE;  assignee  of  devisee  of  reversion  andi  rent  against  assignee  of 
part  of  premises;  complaint,  784. 

assignee  of  rent  against  lessee,  782. 

carrying    on    business   forbidden    by;    allegation    for    Injunction 
against,  418. 

defense  on;  assignee's  assignment  to  third  person,  1522. 

;  by  surety  alleging  eitension  of  time,  1528. 

;  by  surety,  showing  neglect  of  collection  from  principal  or 

notice  of  nonpayment,  1529. 

;  denial  by  assignee,  1521. 

;  denial  of  execution,  1520. 

— I — ;  denial  of  hiring,  1519. 

;  destruction  or  serious  injury  to  premises,  and  surrender  there- 
of, 1530. 

;  liilapidation  rendering  premises  unfit  for  occupancy,  1531. 

i ;  eviction,  1524. 

;  same,  as  defense  to  one  instalment,  1525. 

;  landlord  accepted  assignee  as  tenant,  1527. 

;  surrender  of  premises,  1526. 

;  tender  of  rent  upon  the  land,  1523. 

grantee  of  lessor  against  lessee;  complaint,  781. 

heir  of  reversioner  against  lessee;  complaint,  783. 

lessor  against  assignee  of  lease;  complaint,  779. 

lessor  against  executors  of  lessee;  complaint,  780. 

lessor  against  lessee;  complaint,  777. 

• ;  after  re-entry  for  covenant  broken,  778. 

real  estate,  agreement  for;   complaint  by  lessee  for  specific  per- 
formance, 1144. 

surety  on,  against  principal;  complaint  for  money  paid,  640. 

surrender  of;  complaint  on  promise  to  pay  money  for,  708. 

(See  Tenant;  Landlobd). 

LEASING;   infected  dwelling;   complaint  by  tenant  against  landlord, 
1057.     • 

or  sale  of  lands;  defense  of  statute  of  frauds,  1391. 
LEAVE;  by  attorney  general,  to  be  indorsed  on  petition  for  alternative 
writ  of  mandamus  in  suprenie  court  in  action  publici  juris,  2432. 

I        ;  order  granting  leave,  2433. 

to  correct  fictitious  name;  affidavit  to  obtain,  1730. 

■ ;  order  for,  1731. 

Of  court,  suing  without;  affidavit  for  motion  for  dismissal,  2028. 

■ ;  supplemental  complaint  filed  by,  by  intervening  creditor  in 

action  brought  by  stockholders  to  sequestrate  bank  property, 
bringing  in  directors  and  officers,  and  litigating  claims  to  recover 
corporate  property  lost  or  squandered  by  them,  1222. 

• ;  to  sufe  on  judgment,  p.  422  n. 

of  court  (see  Coubt). 

to  amend  formal  error  in  pleading;  order  giving,  1726. 

to  amend  pleading  not  served;  notice  of  motion  for,  1723. 

to  amend,  reserving,  in  order  for  judgment  on  frivolous  pleading, 
1760. 

to  answer;  affidavit  to  open  default  judgment  and  for,  2273. 

' ;  notice  of  motion,  2274. 

;  order  granting,  2275. 

to  continue  action  and  serve  supplemental  complaint;  notice  of  mo- 
tion for,  1769. 
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LEAVE>— cont. 

to  file  Information  In  quo  warranto  in  supreme  court;  appUcatlon. 

by  attorney  general,  2440. 
"        :  order  granting  leave,  2441. 

;  order  to  show  cause,  2442. 

to  file  supplemental  answer;  order  granting,  1737. 

to  file  supplemental  complaint;  pleading  affidavit  for,  1732. 

;  copy  served  with  motion,  1733. 

to  file  supplemental  complaint;  notice  of  njotion  for,  1734. 

to  issue  execution  after  five  years;  affidavit  for  (S.  Dak.  and  Wis.) 

2309. 

;  notice  of  motion,  2310. 

to  proceed  in  execution;  judgment  giving,  and  setting  aside  con 

veyance  as  fraudulent,  2184. 
to  proceed  to  judgment,  and  injunction  against  proceedings;  allega- 
tion for,  438. 
to  receiver  to  sue;  order  granting,  86. 
to  sell  real  estate;  receiver's  petition  for,  464. 
to  serve  amended  pleading;  notice  of  motion  for,  copy  with  plead 

Ing,  1722. 
to  sue;  attorney  general  against  street  railway  company,  to  forfeiv 

franchises  and  vacate  charter,  for  failure  to  perform  its  dutie&, 

p.  839  n. 
to  sue  for  breach  of  sheriff's  bond,  p.  378  n. 
to  sue  on  bond  of  executor,  administrator  or  testamentary  trustees . 

order  granting.  88.  , 

to  sue  on  bond  of  executor,  administrator  or  testamentary  trustee;. 

petition  for,  87. 
to  sue  on  foreign  judgment;  petition  for  (N.  T.)  81. 
to  sue  on  judgment;  affidavit  for,  78. 

to  sue  on  judgment  in  same  court;  notice  of  motion  for,  79. 
,     to  sue  on  judgment  in  same  court;  order  granting,  80. 
to  sue  on  judgment;  service  of  notice  of  motion,  p.  47  n. 
tp  sue  on  sheriff's  bond;  order  granting,  90. 
to  sue  on  sheriff's  bond ;  petition  for,  89. 
to  sue;  petition  of  receiver  for,  85. 
to  sue;  in  guo  toarranto  action,  p.  828  n. 
to  sue  receiver;  notice  of  motion  for,  83. 

;  order  granting,  84. 

;  petition  for,  82. 

to  sue  to  vacate  corporate  charter;  petition  by  attorney  general,  91. 
to  sue,  where  not  required;  complaint  by  heir  on  administration 

bond,  735. 

;  allegation  of  conversion  and  refusal  to  account,  736. 

LEGAL  EFFECT;  pleading,  in  complaint  by  payee  against  maker  of 

promissory  note,  572. 
(See  Pleading  Legal  Effect). 
LEGATEE;  complaint  in  action  by,  oh  executor's  bond  (Wis.)  733. 
LEGISLATIVE  authority  for  foreign  administrator  to  bring  action, 

p.  298  n. 
LEGATEES;  heirs  and  devisees;  claims  against,  p.  816  n. 

of  deceased  stockholder;    complaint  by  corporation  against,  upon 

call  made  after  settlement  of  estate  of  stockholder  for  payment 

of  testator's  subscription  for  stock,  1262. 
LESSEE;  against  lessor;  complaint,  777. 

T ;  after  re-entry  for  covenant  broken,  778. 

lessor  against,  for  damages  from  waste;  complaint,  1080. 
lessor  against,  for  damages  and  Injunction  against  waste;    com- 
plaint (Wis.)  1086. 
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LESSEE— cont 

assignee  of  rent  against;  complaint,  782. 

executors  of;  complaint  by  lessor  against,  780. 

goods  wrongfully  taken  from;  complaint  by  owner  against  wrong- 
doer, 883. 

grantee  of  lessor  against;  complaint,  781. 

of  mortgagor;  complaint  to  redeem,  1137. 

specific  performance  by,  on  agreement  to  lease  real  estate;  com- 
plaint for,  1144.   , 

heir  of  reversioner  against;  complaint,  783. 
LESSOR;  against  assignee  of  lease;  complaint,  779. 

immediate;    complaint  by  subtenant  against,  for  breach   of  cove- 
nant of  indemnity,  827. 
LETTER  (see  PtrBLisHiNO  Private  Letteb). 
LEVY;  neglect  of  sheriff  to  sell  after;  allegation  of  breach  of  bond,  726. 

;  allegation  of  judgment,  729. 

against  sheriff,  for  neglecting  to;  complaint,  934. 

and  execution  sale;  tangible  property  subject  to,  transferred  by 
debtor  in  fraud  of  creditors;  seizure  of  by  attachment  or  levy,  in 
creditor's  action,  p.  698  n. 

neglect  of  sheriff  to;  allegation  of  breach  of  bond,  725. 

of  a  tax;  petition  for  mandamus  against  officers  of  a  city  to  compel, 
in  order  to  pay  judgment,  2418. 

on  personal  property;  sheriff's  notice  of  (N.  Dak.  and  S.  Dak.)  2311. 

on  real  property;  sheriff's  return  (Wis.)  220. 

(See  Execution;  Second  Levy). 
LEX  LOCI  (see  Law  op  Place). 
LIABILITY;  as  bail;  action  by  sheriff  on,  941. 

contingent,  to  an  accommodation  indorser  of  an  acceptance,  the 
bill  having  been  negotiated;  statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2263. 

contingent,  to  an  accommodation  indorser  of  note;  statement  for 
confession  of  judgment,  by  defendant  in  person,  2261. 

;  of  draft,  2262. 

imposed  by  foreign  statute;  allegation  of  foreign  statute,  in  statu- 
tory action,  1277. 

for  ordinary  negligence;  contract  relieving  defendant;  defense,  in 
action  for  injuries,  1591. 

not  subject  to  garnishment;  garnishee's  answer  (Wis.)  299. 

of  garnishee;  answer  denying  (Wis.)  297. 

of  garnishee;  answer  submitting  (Wis.)  298. 

of  indorser  to  indorsee;  statement  for  confession  of  judgment,  by 
defendant  in  person,  2257. 

of  indorser  to  remote  indorsee;  statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2258. 

of  innkeeper;  findings  in  action  on,  1975. 

of  municipal  corporation  for  personal  injury,  p.  24  n. 

of  municipality  for  act  committed  by  its  officers,  p.  568  n. 

of  officers  and  stockholders  of  domestic  business  corporation;  com- 
plaint for  enforcing,  sequestrating  property,  and  winding  up  af- 
fairs, pp.  740-743  n. 

of  stockholders  and  olficers;  complaint  to  enforce,  and  to  sequestrate 
property;  amended  complaint  in  creditor's  action  against  in- 
solvent bank  and  its  officers,  1223. 

of  stockholders  for  wages  due;   complaint  by  creditor  of  Insolvent 

business  corporation,  to  enforce,  1224. 
of  stockholders,  additional;   complaint  for  enforcing,  under  bank- 
ing law,  by  creditor  against  insolvent  bank  and  stockholders,  1225. 
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LIABILITY— cont 

of  telegraph  company  for  negligence,  p.  513  n. 

(See  Amount  Due;    Negligence;    Sevebal  Liabilitt;    Statement 
FOB  Confession  or  Judgment). 
LIBEL  AND  SLANDER;  defense  in  action  for;  denial,  justification,  and 
mitigation,  1627. 

;  justification  and  mitigation,  1631. 

;  justification  of  charge  of  perjury,  1630. 

'  ;  justification  of  charging  plaintiff  with  corruption  and  extor- 
tion in  public  office,  1629. 

;  mitigation,  republication  of  news  from  other  papers,  1633. 

;  notice  that  matter  pleaded  in  justification  will  also  be  proved 

in  mitigation,  1628. 

;  privileged  communication,  1634,  1635. 

;  privileged  communication,  fair  report  of  public  official  pro- 
ceedings, 1637,  1638. 

;  privileged  communication  from  clerk  to  employer,  1636. 

< ;  privileged  communication  in  answer  to  business  inquiry,  1639. 

;  privileged  communication  in  petition  to  supervisors  to  revoke 

license  of  disorderly  house,  1640. 
LIBEL;  by  effigy;  complaint  for,  974. 

complaint  for,  against  editor  and  publisher  of  a  newspaper,  967. 

concerning  business;  complaint  in  action  by  partners,  970. 

concerning  one's  business,  with  allegation  of  special  damage;  com- 
plaint, 969. 

upon  a  professional  man;  complaint  for,  968. 

words  charging  official  dishonesty;  complaint  for,  973. 

words  libelous  per  se;  complaint  for,  966. 

words  not  libelous  on  their  face;  complaint  for,  971,  972. 

(See  Defamation;  Libel). 
LICENSE;  defense  in  action  for  trespass,  1650. 

liquor  sold  without;  defense,  invalidity  of  note  for,  1401. 

of  disorderly  house,  revocation  of;  petition  for  to  supervisors  a 
privileged  communication;  defense,  in  action  for  libel  and  slan- 
der, 1640. 

to  maintain  coal  hole  in  sidewalk;  defense,  in  action  for  nuisance, 
1646. 
LIEN;  action  on  log  lien;  affidavit  of  intervenor  who  seeks  to  defend 
(Wis.)  2480. 

;  undertaking  by  intervenor  after  judgment,  to  stay  execution 

(Wis.)  2481. 

and  chattel  mortgage;  foreclosure  of,  p.  648  n. 

claimants  and  owner;  complaint  by  contractor  against,  for  fore- 
closure of  mechanic's  lien,  1148. 

;  for  reasonable  value  of  materials  and  labor  (Wis.)  1149. 

existence  of;  defense,  in  action  on  insurance  policy;  1505. 

for  labor,  by  defendant;  defense.  In  action  for  conversion  or  Injury 
to  personal  property,  1598. 

for  services,  by  attorney;  defense,  in  action  for  conversion  or  In- 
jury to  personal  property,  1599. 

for  services;  defense,  in  replevin,  1607. 

for  storage  or  freight;  defense,  in  replevin,  1606. 

foreclosure;  affidavit  for  publication  of  summons  (Wis.)  145. 

;  order  of  publication,  155. 

judgment,  on  logs  and  timber;  execution  to  enforce  (Wis.)  2305. 

log;  affidavit  for  attachment  to  enforce  (Wis.)  2478. 

log;  complaint  in  action  to  enforce  (Wis.)  2477. 

log;  writ  of  attachment  to  enforce,  2479. 
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LIEN — cont. 

on  goods  by  pledge,  by  defendant;  defense,  in  action  for  conversion 

or  injury  to  personal  property,  1597. 
on  logs  or  timber,  action  to  enforce;    judgment  after  jury  trial 

(Wis.)  2237. 
on  specific  property;  execution  to  enforce  (Wis.)   2304. 
(See  Feauduxent  Lien;  Incumbrance;  Judgment  Lien;  Log  Lien; 
Mortgage;  Mechanic's  Lien;  Vendor's  Lien). 
LIENHOLDBRS  or  incumbrancers,  subsequent,  joined  in  foreclosure  of 
mechanic's  lien;  complaint  by  contractor  against  owner  (Nebr.) 
1159. 
LIFE  INSURANCE  (see  Insurance). 
LIFE  POLICY  (see  Insurance). 
LIFE  TENANT;   complaint  by  remainderman  under  will,  against,  for 

waste  (Wis.)  1081. 
LIGHTS;   allegation  for  injunction  against  obstructing,  409. 
LIMITATIONS  (see  Limited  Time;   Statute  of). 
LIMEKILN;  allegation  of  nuisance  from  operation  of,  1067. 
LIQUOR;  sale  of  to  husband,  an  habitual  drunkard;  complaint  by  wife 
against  saloonkeeper,  for  damages  (Iowa)  1280,  (Wis.)  1278. 

;  in  name  of  state,  on  saloonkeeper's  bond,  after  recovery  by 

wife  (Wis.)  1279. 
sold  without  license;  defense,  invalidity  of  note  for,  1401. 
LIS  PENDENS;  in  action  for  specific  performance,  127. 
in  action  to  establish  trust,  126. 
In  action  to  foreclose  mechanic's  lien,  125. 
in  action  to  quiet  title,  124. 

In  application  for  laying  out,  widening,  vacatng  or  extending  street, 
alley,  water  channel,  park,  highway,  or  other  public  place  (Wis.) 
129a. 
in  attachment  of  real  property  (S.  Dak.)  129. 
In  ejectment,  128. 
In  foreclosure,  122. 
In  partition  action,  123. 
maliciously  filing;  complaint  for,  982. 
maliciously  filing,  and  preventing  sale  of  plaintiff's  land;  complaint 

for,  1300. 
to  be  filed  with  register  of  deeds,  in  condemnation  proceedings- 

(Minn.)  2526,  (S.  Dak.)  2542. 
(See  Action.) 
LIVESTOCK  shipped  In  another's  name;  complaint  by  owner  of,  against 
commission  merchant  for  proceeds  of  sale,  1290. 
(See  Stock.) 
LOAN;  at  several  times;  statement  for  confession  of  judgment  by  de- 
fendant in  person,  2244,  2245. 
denial  of;  defense,  in  action  for  money  had  and  received,  1434. 
of  money;  complaint  for  recovery  of  treble  amount  of  usurious  in- 
terest (Wis.)  1293. 
to  corporation;   statement  for  confession  of  judgment,  by  defend- 
ant in  person,  2243. 
(See  Mon;ey  Lent.) 
LOANED  MONEY;  complaint  for  recovery  of,  631. 
LODGING;  board  and;  complaint  for,  683. 

rooms  and;  complaint  for  use  and  occupation,  695. 
LOGS;  and  timber,  judgment  lien  on;  execution  to  enforce  (Wis.)  2305. 
driving  corporation;  petition  of,  for  right  to  overflow  lands  (Wis.) 

251,8. 
lien  action;  affidavit  of  intervener  who  seeks  to  defend  (Wis.)  2480, 
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LOGS — cont 

lien  action;  undertaking  by  intervenor  after  judgment,  to  stay  exe- 
cution (Wis.)  2481. 
lien;  affidavit  for  attachment  to  enforce  (Wis.)  2478. 
lien;  complaint  in  action  to  enforce  (Wis.)  2477. 
lien;  petition  for  (Wis.)  378. 
lien;  writ  of  attachment,  to  enforce,  2479. 
lien  (see  Lien  on  Logs). 

or  timber,  action  to  enforce  lien  on;    judgment,  after  Jury  trial 
(Wis.)  2237. 
LiOGGING  ROAD;  complaint  by  brakeman  against  corporation  operat- 
ing, alleging  defective  equipment,  1022. 
(See  Railway  Company.) 
LOOSE  BOARDS;  sidewalk  injury  caused  by;  complaint  for,  1006. 
LOSS;  actual;  order  for  payment  of  indemnity  for,  in  judgment  of  con- 
viction in  civil  contempt  proceedings  (N.  Dak.  and'  Wis.)  2021. 
and  contribution  to  general  average;   complaint  on  marine  policy 

for,  776. 
by  collision;  allegation  of,  in  action  on  marine  policy,  774. 
cancellation  of  policy  before;  defense,  in  action  on  insurance  policy, 

1512. 
denial  of  making  proof  of;  defense,  in  action  on  Insurance  policy, 

1501. 
fraudulent  account  of;  defense,  in  action  on  insurance  policy,  1503. 
from  ri^;    denial  of,  as  defense,  in  action  on  insurance  policy, 

1498. 
of  baggage;  complaint  against  common  carrier  for,  917. 
of  goods;  complaint  on  contract  of  common  carrier,  914. 
of  goods;  complaint  against  warehouseman,  928. 
of  goods  by  risk  of  which  defendant  not  liable;  defense,  in  action 

on  bailment,  1573. 
of  goods;  denial  of,  in  action  on  bailment,  1570. 
of  pledge;  complaint  against  pledgee,  926. 

of  pocketbook;  complaint  against  proprietor  of  bathing  house,  924. 
of  profits  or  business;  special  allegation  in  libel,  p.  537  n. 
of  support,  recovery  for,  in  action  by  minor  on  saloonkeeper's  bond, 

pi  849  n. 
of  trunk  or  contents;  complaint  against  innkeeper,  923. 
(See  Paetiai.  Loss.) 
LOST;  draft,  accepted  negotiable;  defense  of  payment,  1406. 
goods,  ■value  agreed  on;  defense,- in  action  on  bailment,  1574. 
goods  (see  Loss.) 

or  squandered  corporate  property,  litigating  claims  to  recover,  and 
bringing  in  directors  and  officers;   supplemental  complaint  filed 
by  leave  of  court  by  Intervening  creditor  in  action  brought  by 
stockholder  to  sequestrate  bank  property,  1222. 
will;  judgment  establishing,  2235. 
(See  Money  Lost.) 
LUNACY;  complaint  for  annulment  of  marriage  on  account  of,  1257. 
LUNATIC;  commencement  of  answer  by,  1332. 
complaint  against  committee  of  (N.  Y.)  559. 
complaint  by  committee  of  (N.  Y.)  558. 

or  infant;  general  answer  of,  in  foreclosure  or  partition,  1689. 
(See  Incompetent;  Insane.) 
MACHINERY;  complaint  on  warranty  of  quality  of,  850. 

dangerous  or  defective;    complaint  by  servant  against  employer, 

1045. 
defective,  and  place  unsafe;  complaint  by  Infant  or  inexperienced 

person,  against  employer,  for  injuries,  1047. 
heavy,  noise  and  vibration  from;  allegation  of  nuisance  from,  1066^ 
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MAILING  summons;  affidavit  of  (Wis.)  159. 

MAKER;  complaint  against,  on  promissory  note  of  doubtful  validity,  600. 

and  indorser  of  note;  complaint  against,  seeking  to  reach  collateral 
securities  held  by  indorser  and  restraining  transfer,  1238. 

and  indorser  to  give  credit;  complaint  against,  by  payee  of  promis- 
sory note,  603. 

and   indorsing  payee;    complaint  by  indorser  of  promissory  note 
against,  601. 

and  irregular  indorser  of  non-negotiable  note;   complaint  against, 
604.  ■^ 

and  two  indorsers;  complaint  by  remote  indorsee  against,  on  prom- 
issory note,  602. 

extension  given  to;   allegation  of  by  accommodation  indorser;  de- 
fense, ii^  action  on  bills  and  notes,  1476. 

first  indorsee  against;  complaint  on  promissory  note,  588, 

;  pleading  note  by  copy,  589. 

note  payable  to;  complaint  on,  591. 

;  pleading  copy  of  note,  592. 

of  negotiable  unindorsed  note;   complaint  by  assignee  against,  on 
promissory  note,  605. 

of  note,  accommodation;  complaint  by,  for  money  paid,  635. 

of  note;  joinder  of  maker  with  guarantor,  p.  395  n. 

of  note,  joint;  complaint  against  another  for  contribution,  638. 

not  found;   allegation  of  excuse  for  nonpresentment,  597. 

payee  against,  pleading  legal  effect;  complaint,  572. 

— • — ;  setting  forth  copy,  573. 

payee  against,  complaint  on  promissory  note;  two  notes,  one  partly 
paid,  574. 

■ ;  note  signed  by  agent,  575. 

;  note  made  by  partners,  576. 

;  partnership  note,  alleging  fact  of  partnership,  577. 

subsequent  indorsee  against;  complaint  on  promissory  note,  590. 
MALADMINISTRATION;  allegation  of,  by  administrator  de  bonis  non 

against  former  administrator  (Wis.)  732. 
MALICE;  denial  of,  and  justification,  in  charge  of  larceny;  defense,  In 

action  for  libel  and  slander,  1632. 
MALICIOUS;  arrest  in  civil  action  complaint  for,  952,  953. 

injury  to  property^  complaint  for,  877. 

mutilation  of  corpse;  complaint  by  son  of  deceased  person,  1286. 

prosecution;  essentials  of,  p.  525  n. 

prosecution  and  false  imprisonment;    defense;    denial  of  want  of 
probable  cause,  1620. 

. ;  denial  that  defendant  caused  arrest,  1619. 

;  justification  by  officer,  arrest  and  imprisonment  under  civil 

process,  1625. 

;  justification  by  officer,  arrest  for  breach  of  the  peace,  1623. 

;  justification  by  officer,  arrest  on  suspicion  of  felony,  1622. 

;  justification  by  officer,  arrest  under  criminal  process,  1624. 

;  justification  by  officer,  under  order  of  arrest,  1626. 

I ;  justification  of  arrest  under  suspicion  of  felony,  1621. 

prosecution  on  criminal  charge,  plaintiff  discharged  on  preliminary 
examination;  complaint  for,  950. 

prosecution,  criminal;  plaintiff  tried  and  acquitted;  complaint  for, 
951. 
MALICIOUSLY;  filing  lis  pendens;  complaint  for,  982. 

filing  Us  pendens  and  preventing  sale  of  plaintiff's  land;  complaint 
for,  1300. 

Issuing  execution  on  paid  judgment;  complaint,  981. 
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MALICIOUSLY— cont. 

obtaining  appointment  of  receiver  in  action  for  closing  up  partner- 
ship; complaint,  955. 
suing  out  warrant  of  attachment;  complaint,  954. 
MALPRACTICE;  complaint  against  physician  for,  824. 
complaint  against  surgeon  for,  825. 
(See  Impkopeb  Treatment.) 
MANDAMUS;  notice  of  hearing  on  failure  of  relator  to  demur  or  plead 
to  alternative  writ  of  mandamus,  2427. 
petition  for,  against  officers  of  a  city,  to  compel  levy  of  a  tax  to  pay 

judgment,  2418. 
to  compel  inspector  of  corporate  election  to  give  certificate,  2422. 
(See  Wkit  of  Mandamus.) 
MARINE  POLICY;  action  on;  averment  of  loss  by  collision,  774. 
action  for  partial  loss  and  contribution  to  general  average,  776. 
on  freight;  complaint  on,  773. 
open;  complaint  on,  772. 
valued;  complaint  on,  771. 
MARRIAGE;    agreement   in    consideration   of;    defense   of   statute   of 
frauds,  1394. 
annulment  of,  on  account  of  lunacy;  complaint  for,  1257. 
annulment  of,  on  account  of  nonage;  complaint,  1256. 
annulment  of,  on  ground  of  fraud  by  husband;  complaint,  1258. 
annulment  of  on  account  of  fraud  by  wife;  complaint,  1259. 
annulment  on  account  of  prior  marriage;  complaint,  1260. 
separate  property   (see  Separate  Peopebtt  of  Wife). 
to  affirm  validity  of;  complaint,  12C1. 
with  another,  allegation  of;   complaint  for  breach  of  promise  to 

marry,  833. 
(See  Breach  of  Promise  of  Makriaqe;  Divorce.) 
MARRIED  WOMAN;  acknowledgment  by,  pp.  10-16  n. 
action  by,  relating  to  separate  estate;  complaint,  561. 

;  other  than  money  contract,  562. 

complaint  by,  on  saloonkeeper's  bond   (S.  Dak.)  1281. 

having  separate  estate;  suit  by  or  against,  p.  348  n. 

purchasing  for   benefit   of   separate   estate;    complaint   by   seller 

against,  for  goods  sold,  660. 
signing  as  surety  for  husband;  defense,  invalidity  of  contract,  1385. 
(See  Coverture;  Wife.) 
MARRY;  complaint  for  breach  of  promise  to,  831. 

;  allegation  of  special  damage,  832. 

;  alleging  marriage  with  another,  833. 

promise  to;  imprisonment  in  action  on,  p.  109  n. 
MARSHALING  of  assets  and  payment  of  debts  of  domestic  business 

corporation;  sequestration  action,  p.  741  n. 
MASTER;  against  father  of  apprentice;  complaint  on  contract  of  em- 
ployment, 816. 
apprentice  against  master;  complaint  on  contract  of  employment, 
815. 
MASTER   IN   CHANCERY  within   state;    acknowledgment   by    (111.) 

p.  17  n. 
MATERIALS;  and  labor,  reasonable  value  of;  complaint  by  contractor 
against  owner  and  other  lien  claimants,  for  foreclosure  of  me- 
chanic's lien  (Wis.)  1149. 
and  services  on  building  contract;  complaint  in  action  for,  692. 
and  work  furnished;  complaint  for,  680. 
;  on  account,  681. 
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MATERIALS— cont. 

.  fall  of  in  street,  during  erection  of  building;    complaint  against 

owner  and  contractor,  for  injuries  suffered,  999. 
furnished  to  owner;   complaint  for  foreclosure  of  mechanic's  lien 
(Minn.)    1155. 
MAYOR;    acknowledgment   by,   without   state    (Mo.)    p.    14   n.,    (III.) 

p.  17  n. 
or  sheriff,  notice  to,  of  danger  of  damage  by  mob  or  riot,  p.  485  n.. 
within  state;  acknowledgment  by  (N.  Dak.  and  S.  Dak.)  p.  16  n. 
MECHANIC'S  LIEN;   affidavit  extending  time  to  commence  action  on 
(Wis.)  375. 
affidavit  for  (Nebr.)  388. 
allegation  of  assignment  of;  complaint  for  foreclosure  of  lien  (Wis.) 

1152.' 
assignment  of  claim  for  (Wis.)  376. 

;  notice  of,  377. 

bond  to  dischai-^e  (Iowa)  383. 

claim  for  (Minn.)  379. 

claim  for  by  principal  contractor  (N.  Dak.  and  S.  Dak.)  384,  (Wis.> 

372. 
claim  for,  by  subcontractor  or  laborer   (Wis.)   373. 
foreclosure  of;  Us  pendens,  125. 

foreclosure  of;  complaint  (Iowa)  1156,  (N.  Dak.  and  S.  Dak.)  1157. 
foreclosure  of;  allegation  of  assignment  of  lien  (Wis.)  1152. 
foreclosure  of;  allegation  of  fraudulent  lien,  1161. 
foreclosure  of,  complaint  for;  by  employee  or  principal  contractor 
(Minn.)  1154. 

I ;  contractor  against  owner   (Minn.)   1153,   (Nebr.)   1158. 

;  for  materials  furnished  to  owner   (Minn.)   1155. 

— ' — ;  contractor  against  owner  and  other   lien  -claimants    (Wis.) 

1148. 

;  for  reasonable  value  of  materials  and  labor  (Wis.)  1149. 

;  contractor  against  owner,  subsequent  lienholders  or  incum- 
brancers joined  (Nebr.)  1159. 
• ;  employee  of  principal  contractor  against  owner  and  principal" 

contractor  (Wis.)  1150. 

• ;  samey  several  employees  (Wis.)  1151. 

;   subcontractor  against  principal  contractor  and  owner  (Nebr.)' 

1160.  - 
judgment  on;  judgment  for  deficiency  (Wis.)  2226. 
judgment  of  foreclosure  of  (Wis.)  2225. 

judgment;  special  execution  on  (N.  Dak.  and  S.  Dak.)  2312. 
notice  of  (Iowa)  382. 
notice  of,  by  subcontractor  (N.  Dak.)  385. 
notice  of^  by  subcontractor  or  laborer  (Wis.)  374, 
notice  of  claim  by  subcontractor  (Minn.)  380. 
statement  for,  by  subcontractor  (S.  Dak.)  386. 
statement  Of  account  for  (Iowa)  381."   •  '. 

subcontractor's;    complaint   in   action    on    bond   for   discharge   of 

(Iowa)  747.  ■       •  r-i.  .,- 

(See  Loo  Lien;  Subooftbactob's  Lien;  Theesheb's  Liew.) 
MEETING;  first,  of  stockholders  of  corporation;  noticeof'tWls.)  2565. 

;  minutes  of,  2568. 

of  arbitrators;  notice  of,  63. 

of  commissioners  in  condemnation  proceedings;   notice  of   (Wis.) 

2513. 
regular  annual,  of  stockholders  of  corporation;  notice  of,  2566. 
MEMBERSHIP  certificate  of  fraternal  insurance;  complaint  in  action, 

on,  768. 
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MENTAL  ANGUISH,  damages  for;  action  against  telegraph  company, 

p.  513  n. 
MESNE  PROFITS;    and  waste;    damages  for,  in  ejectment    (Minn.) 

1103,  (Nebr.)  1113,   (Iowa)  1110,  (Wis.)  1100. 
MESSAGE,  failure  to  deliver  according  to  contract;  complaint  against 

telegraph  company,  932. 
MILITARY  POST  COMMANDER;  acknowledgment  by  (Wis.)  p.  H  n. 
MILL;  complaint  for  diverting  water  from,  1069. 

subscription  to  bonus  fund  to  secure  building  of  (Wis.)  791. 
MILLDAM  action;  verdict  of  jury  in  (Wis.)  1924. 
MINE;  allegation  for  injunction  against  working,  401. 

tenant  of;  allegation  for  injunction  against,  402. 
MINOR;  action  by,  on  saloonkeeper's  bond;  recovery  for  loss  of  sup- 
port, p.  849  n. 
child;  comiplalnt  for  services  of,  682. 

complaint  by,  on  bonds  of  several  saloonkeepers  (Nebr.)  1282. 
servant  against  employer;  complaint  for  injuries  from  driving  dan- 
gerous horse,  1051. 
(See  Wabd;  Infant.) 
MINISTER;  acknowledgment  by,  without  state  (Mo.)  p.  14  n. 
MINUTES;,  of  first  meeting  of  stockholders  of  corporation,  2568. 

-   -of  judge;  motion  for  new  trial  on,  1979. 
MISCONDUCT;   discharge  for;   defense,  in  action  on  employment  con- 
tract, 1543. 
In  office  or  professional  employment;  imprisonment  in  civil  action 

for,  p.  109  n. 
of  juror;  affidavit  for  new  trial,  1987. 
of  jury;  affidavit  for  new  trial,  1988. 
MISDIRECTION;  order  superseding  writ  of  certiorari,  2409. 
MISJOINDER  of  causes  of  action;  demurrer  to  complaint  (Wis.)  1307. 
MISNOMER;  answer  in  abatement,  1351. 

~   (See  Name.) 
MISREPRESENTATIONS;  defense,  in  action  on  insurance  policy,  1499. 

;  same,  life  insurance,  1500. 

MISTAKE;   cutting  by;   verdict  in  action  for  cutting  timber   (Wis.) 
,   1926. 

In  account  stated;  complaint  to  have  corrected  and  for  judgment, 
.  1214.     . 

In  amount  of  note;  defense,  in  action  on  bills  and  notes,  1455. 
In  judgment;  order  amending,  2492. 

Inadvertence,  surprise  or  excusable  neglect;    relief  against  judg- 
ment obtained  by,  p.  985  n. 
of  fact;  complaint  for.  money  overpaid,  646. 
reformation  of  deed  on  ground  of;  judgment,  2229. 
MISTAKEN  description;   complaint  for  correcting  by  reformation  of 

deed,  1212,  1213.. .  . 
MISUSE  of  office  or  franchise,  forfeiture  by;  complaint  in  quo  warranto 

action,  p.  827  n. 
MITIGATION  and  justification  and  denial;  defense,  in  action  for  libel 
and  slander,  1627. 
and  justification;  defense,  in  action  for  libel  and  slander,  1631. 
notice  that  matter  pleaded  in  justification  will  also  be  proved  in 

mitigation;  defense,  in  action  for  libel  and  slander,  1628. 
republication  of  news  from  other  papers;  defense,  in  action  for  libel 
and  slander,  1633. 
MOB  or  riot;  complaint  against  city^r  county  for  damage  done  by,  878. 
MODIFICATION;  of  award;  notice  of  motion,  68. 
of  award,  and  directing  judgment;  order  for,  71. 
of  vacation  of  injunction;  notice  of  motion,  450. 
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MONEY;  agreement  to  pay,  In  consideration  of  withdrawal  of  pending 
action,  complaint  for,  705. 

borrowed,  promissory  note  for;  statement  for  confession  of  judg- 
ment, by  defendant  In  person,  2254. 

claimed  by  defendant  and  a  third  person,  defending  action  for; 
complaint  for  breach  of  promise  to  Indemnify  plaintiff,  830. 

collected  by  agent;  complaint  for,  644. 

collected  by  pledgee;  complaint  for  recovery  of  excess  by  pledgor 
of  collateral,  650. 

collected  (see  Monet  Received). 

corporation;  denial  of  validity  of  transfer  of  note  by;  defense,  In 
action  on  bills  and  notes,  1475. 

demand;  summons  on  (S.  Dak.)  117. 

demands  against  administrator  or  executor;  complaint  on  (Wis.) 
p.  297  n. 

embezzled  or  fraudulently  misapplied;  Imprisonment  for  In  civil 
action,  p.  109  n. 

goods,  and  services,  account  for;  statement  fof  confession  of  judg- 
ment, by  defendant  in  person,  2252. 

had  and  received;  allegation  of  payment  by  sale  of  collateral;  de- 
fense of,  1435. 

had  and  received;  defense  of  accounting  and  payment,  1439. 

had  and  received;  defense,  denial  of  request  to  pay  money  to  an- 
other, 1437. 

had  and  received;  defense  of  usury,  1438. 

had  and  received;  denial  of  loan, -1434. 

had  and  received;  denial  of  receipt  of  money,  as  defense,  1436. 

judgment  for;  undertaking  on  appeal,  to  stay  execution,  2361. 

lent;  statement  for  confession  of  judgment,  by  defendant  in  per- 
son, 2242. 

loan  of;  complaint  for  recovery  of  treble  amount  of  usurious  in- 
terest (Wis.)  1293. 

loaned;  complaint  for,  631. 

lost  at  play;  defense,  invalidity  of  debt,  1399. 

on  bond  for  payment  of;  complaint,  713. 

■ ;  setting  forth  copy,  714. 

or  property,  failure  to  deliver  in  supplementary  proceedings;  affida- 
vit of,  as  foundation  for  contempt  proceedings,  2345. 

order  for  payment  of;  afBdavit  in  civil  contempt  for  failure  to  com- 
ply Witt  (Wis.)  2009. 

;  warrant  of  commitment  (Wis.)  2010. 

other  than  for  payment  of;  action  on  bond  for,  pleading  copy,  718. 

• ;  pleading  legal  effect,  719. 

overpaid  on  erroneous  account;  complaint  for  recovery  of,  645. 

overpaid  under  mistake  of  fact;  complaint  for  recovery  of,  646. 

overpaid   (see  Monet  Paid). 

paid  by  acceptor  without  funds;  complaint  on  note,  636. 

paid  by  accommodation  maker  of  note;  complaint  for,  635. 

paid  by  indorser  of  note;  complaint  for,  637. 

paid  by  surety  for  goods  sold  another;  complaint  for,  642. 

paid  by  surety  on  appeal  bond  or  undertaking;  complaint  for,  641. 

paid  by  surety  on  lease;  complaint  against  principal,  640. 

paid  into  court,  and  service  of  certificate,  p.  936  n 

paid  on  contract  for  services  not  performed;  complaint  for  recovery 
of,  647. 

paid  on  contract  to  purchase  real  estate,  not  performed;  complaint 
for  recovery  of,  contract  void  by  statute  of  frauds,  649. 

paid,  on  judgment  reversed;  complaint  for  recovery  of,  651. 

paid;  recovery  of  tax  paid  by  landlord  from  tenant;  complaint  for, 
639. 
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MONEY^cont. 

paid  to  another  at  defendant's  request;  complaint,  632. 
paid  to  discharge  another's  debt;  complaint  for,  633. 

■ ;  amount  to  he  repaid  on  a  day  certain,  634. 

paid  (see  Contribution). 

promise  of  third  person  to  pay  money  to  plaintiff;  complaint  on 

707. 
promise  to  pay,  for  surrender  of  lease;  complaint,  708. 
receipt  of,  denial  of;   defense,  in  action  for  money  had  and  re- 
ceived, 1436. 
received;  complaint  against  factor  on  deX  credere  commission,  for 

money  had  and  received,  653. 
received  by  factor  for  goods  sold;  complaint  for  recovery  of,  652. 
received;  common  form  of  complaint  for,  643. 
received  on  note  discounted;  complaint  in  action  against  broker,  654. 
undertaking  by  garnishee  to  retain  (Nebr.)  327. 
(See  Payment;  PtracHASE  Monet;   StncT  Monet.) 
MONEYS;   and  personal  property,  concealed;   complaint  by  judgment 

creditor  against  debtor,  wife,  fraudulent  grantees,  and  banking 

corporation,  1199. 
appropriating;  complaint  to  restrain  corporate  officers  from,  and  to 

compel  accounting  by,  1244. 
collected  by  sheriff,  neglect  to  pay  over;  allegation  of  breach  of 

bond,  728. 

;  allegation  of  judgment,  729. 

neglectipg  to  pay  over  moneys  collected  on  execution;   complaint 

against  sheriff,  936. 
(See    StJEPLus    in    Poebclostibe;     Public    Monets;     Redemption' 

MONBTS.) 

MORTGAGE;  account  between  parties  to,  in  action  to  redeem;  order  of 

reference  of  cause  to  take,  1942. 
assumed  by  subsequent  purchaser  (see  Subsequent  Pubchaseb). 
assumed,  foreclosure  of;  complaint  by  assignee  against  mortgagor, 

mortgagee  who  guaranteed  payment,  and  purchaser  who  assumed, 

1118. 
by  plaintiff,  promise  to  apply  debt  upon;  novation  by  substitution 

of  new  creditor;  as  defense,  1416. 
debt;  guaranty  of;  complaint  to  recover  deficiency,  752. 
deed  absolute  declared,  and  foreclosed;  complaint,  1121. 
denial  of;  defense,  in  mortgage  foreclosure,  1683. 
given  to  secure  debt,  under  which  plaintiff  took  property;  defense, 

1414. 
lien  on  undivided  share;  allegation  of,  in  partition  action,  1166. 
obtained  by  duress,  cancellation  of;  complaint  by  owner,  to  quiet 

title,  1181. 
or  voluntary  assignment;   defense,  In  action  on  insurance  policy, 

1517. 
to  have  deed  declared,  and  to  redeem;  complaint  by  grantor,  1136. 
which  has  been  paid,  cancellation  of;  complaint  by  owner  to  quiet 

tiOe,  1180. 
which  is  cloud  on  title;   complaint  for  cancellation  of,  lu  equity, 

1179. 
(See  Chattel  Moetgage;  Incumbeancb.) 
MORTGAGE   FORECLOSURE;    affidavit  for   publication   of   summons 

(Wis.)  145. 

;  order  of  publication,  154. 

affidavit  for  taxation  of  stipulated  attorney's  fees  (Iowa)  ii096. 
affidavit  of  default,  2059. 
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MORTGAGE  FORECLOSIJRB— cont. 

affidavit  on  motion  to  compel  purchaser  to  complete  his  purchase, 

2102.  ,,  ,       .  ^ 

;  order  compelling,  2103. 

and  sale;  judgment  of  (Iowa)   2095,   (Nebr.)   2090,   (N.  Dak.  and 

S.  Dak.)  2082. 
;  part  only  of  debt  due  and  premises  to  be  sold  in  parcels 

(Nebr.)  2092.      ,,      „   , 

;  subsequent  mortgagee  made  defendant  and  his  rights  deter- 
mined (Nebr.):  20911       r  ,  .-, 

;  whdle  property  to  be  sold  together  (Nebr.)  2093. 

bond  given  as  condition  of  resale,  21Ql.r 

by  action;   sheriff's  certificate  of  sale   (Minn.)   2078. 

by  action;  sheriJE's  deed  (N.  Dak.  and  S.  Dak.)  -2089. 

certificate  of  redemption  in;  by  owner  of  certificate  of  sale  (Minn.) 

2081. 
complaint  for   (Minn.)   1122,  (N.  Dak.  and  S.  Dak.)   1123,   (Nebr.) 

1124. 

;  all  due,  general  form  (Wis.)  1115. 

;  amount  not  all  due  (Wis.)  1116. 

;  general  form  (Iowa)  1126. 

;  same,  amount  not  all  due  (Iowa)  1127. 
;  mortgage  containing  covenant  to  insure  and  option  clause, 

1117. 
■ ;  where  there  are  junior  Incumbrancers  and  an  agreement  to 

pay  taxes  (Nebr.)  1125. 
defense,  equity  of  redemption  In  part  of  premises  and  entitled  to 

have  residue  sold  first,  1686. 
defense,  nonjoinder  of, owner  of, equity  of  redemption,  1687. 
denial  of  having  assumed  mortgage;  defense,  1685. 
discharge  from  purchase;  affidavit  of  purchaser,  2104. 

;, order. discharging  and  ordering  resale,  2105. 

extension  of  time  of  payment;  defense,  1684. 

findings  in,  where  part  of  defendants  defend  and  others  make  de- 

.,  fg,ult  (Wris.)  ,2069. 

judgment  in  (Minn.)  2075. 

-. — ;  on  default  after  reference,  amount  all  due   (Wis.)  2066. 

;  on  default  after  reference,  amount  not  all  due  (Wis.)  2068. 

■ ;  on  default,  proofs  taken  by  court  without  reference   (Wis.) 

_    2067 ,  ,  • 

' ;  order  of  reference,  amount  all  due,  no  Infant  or  absent  defend- 

ants„2060,       . .  .,  .,  . 

;  order  of  reference.  Infant  and  absent  defendants,  2061. 

— I — ;  referee's  report,  amount  all  due,  2062. 

;  referee's  report,  amount  not  all  due,  2065. 

;  schedule  A,  to  be  annexed  to  report  of  referee,  2063. 

;  schedule  B,  to  be  annexed  to  report  of  referee,  2064. 

judgment  in;  contested  issues  tried  by' the  court  without  reference 

(Wis.)  2070. 
notice  of  redemption,  by  redemptioner  to  sheriff,   (Minn,,  N.  Dak. 

and  S.  Dak.)  2079. 
notice  of  sheriff's  or  referee's  sale,  2071. 
notice  of  sheriff's  sale  (Minn.)  2076. 
sale;  notice  of  (N.  Dak.  and  S.  Dak.)  2084. 
sale;  order  confirming  report  of  (Wis.)  2073. 
sale;  return  of,  and  order  of  confirmation  (Nebr.)  2094. 
sale;  sheriff's  deed  (Wis.)  2074. 

sale;  sheriff's  report  of  (Minn.)  2077,  (N.  Dak.  and  S.  Dak.)  2086. 
gale;  sheriff's  report  of;  order  confirming  (N.  Dak.  and  S.  Dak.) 

2087. 
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MORTGAGE  FORECLOSURE— cent. 

sheriff's  certificate  of  redemption  (N.  Dak.  and  S.  Dak.)  2088, 
(Minn.)  2080. 

sheriff's  certificate  of  sale  (lowa)  2098,  (N.  Dak.  and  S.  Dak.)  2085. 

sheriff's  report  of  sale  (Wis.)  2072, 

special  execution  in  (Iowa)  2097,  (N.  Dak.  and  S.  Dak.)  2083. 
(See  Foeeclosdbe) . 
MORTGAGE;  complaint  by,  under  provision  in  owner's  fire  policy,  760. 

complaint  by  .against  sheriff,  for  selling  chattels  on  execution 
against  the  mortgagor,  876. 

complaint  by,  to^uiet  title  (Wis.)  1172. 

in  possession;  complaint  against  parties  entitled  to  redeem,  seeking 
accounting  in  foreclosure,  1120.  .    -. 

junior,  not  party, to  former  action;  complaint  against  purchaser 
under  foreclosure  of  senior  mortgage,  to  redeem,  1120. 

Of  personal  property  of  judgment  debtor,  judgment  debtor,  and  as- 
signee under  fraudulent  agreement  to  transfer  debtor's  property, 
including  mortgaged  property;  complaint  by  assignee  of  judg- 
ment against,  1194. 

who  guaranteed  payment,  mortgagor,  and  subsequent  purchaser,  who 

assumed  mortgage;  complaint  by  assignee  against  in  foreclosure, 

1118. 

(See  Incumbrancee;   Juniob  Moktgaoee;   Subsequent  Mortgagee). 

MORTGAGOR;  affidavit  that  he  could  not  be  found,  in  foreclosure  by 

advertisement,  2457.  : 

against  mortgagee,  to  redeem  mortgaged  premises;  complaint,-1133. 

execution  against;  complaint  by  mortgagee  entitled  to  possession 
against  sheriff,  for  selling  chattels,  876, 

lessee  of;  complaint,  to  redeem,  US'?. 

(See  Incumbeanceb).  t 

MOTION;  and  affidavit  for  leave  to  file  supplemental  complaint,  1732. 

;  copy  served  with  motion,  1733,  1734. 

by  plaintiff  for  judgment  on  the  pleadings;  notice  of,  1761. 

for  bill  of  particulars;  affidavit  on  which  to  base,  1710. 

for  change  of  venue;  notice  of,  1807. 

for  continuance  of  trial,  1906. 

for  dismissal,  affidavit  for;  case  not  brought  to  trial  within  a  year 
after  reversal  (Wis.)  2029. 

• ;  failure  to  bring  to  trial  within  five  years,  2024, 

;  neglect  to  serve  complaint,  2026. 

;  failure  to  diligently  prosecute,  2025. 

;  suing  -without  leave  of  court,  2028. 

;  unreasonable  neglect  to  serve  other  defendants,  2027. 

for  dismissal;  notice  of,  2031. 

for  extension  of  time  to  answer;  notice  of,  1717. 

for  further  report,  in  reference,  19G9.  .. 

for  injunction  pending  litigation;  affidavit  on  (N.  Dak.,  S.  Dak.  and 
Wis.)  391. 

^or  injunction;  supporting  affidavit  (N.  Dak.,  S.  Dak.  and  Wis.) 
389,  390. 

for  injunctional  order;  notice  of  (N.  Dak.,  S.  Dak.  and  Wis.)  392. 

for  instructions  as  to  distribution  by  receiver;  notice  of,  465. 

for  interpleader;  notice  of,  1796. 

for  intervention;   notice  of,  1792. 

lor  intervention;  order  granting,  1794. 

for  judgment;  notice  of,  on  failure  to  reply  to  counterclaim,  2056. 

;  affidavit  of  no  reply,  2055. 

;  order  for  judgment,  2057. 

;  judgment,  2058. 
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MOTION— cont. 

for  judgment  on  frivolous  pleading;  notice  of  (Wis.)  1757. 
V  for  leave  to  amend  pleading  not  served;  notice  of,  1723. 

for  leave  to  continue  action  and  serve  supplemental  complaint;  no- 
tice of,  1769. 

for  leave  to  file  supplemental  complaint;  notice  of,  1734. 

for  leave  to  serve  amended  pleading;  copy  with,  notice  of  motion, 
1722. 

for  leave  to  sue  on  judgment  in  same  court;  notice  of,  79. 

for  leave  to  sue  on  judgment;  service  of  notice,  p.  47  n. 

for  leave  to  sue  receiver;  notice  of,  83. 

for  new  trial  on  ground  of  newly  discovered  evidence,  1980. 

;  affidavit  for,  1981. 

;  corroborating  affidavit,  1982. 

for  new  trial  on  ground  of  surprise;  affidavit  for,  1983,  1984,  1985. 

;  corroborating  affidavit,  1986. 

for  new  trial,  on  minutes  of  judge,  1979. 

for  new  trial  (see  Affidavit  fob  New  Tbial). 

for  order  to  show  cause,  or  attachment;   affidavit  for,  in  civil  con- 
tempt proceedings  (Minn,  and  Wis.)  2011. 

;  for  violation  of  injunctional  order,  2012. 

• ;  attachment  of  witness  for  not  obeying  subpoena,  2013. 

for  payment,  after  reference,  of  claim  to  surplus  in  foreclosure; 
notice  of  (Wis.)  1964. 

for  receiver;  notice  of,  456. 

for  reference;  affidavit  for  opposing,  denying  account,  1932. 

;  setting  up  fraud,  1933. 

difficult  questions  of  law,  1934. 

for  reference  of  action  involving  long  account;  affidavit  for  by  de- 
fendant, 1928,  1929. 

for  reference  of  cause;  order  on,  1936. 

;    order  for  reference,  in  absence  of  motion  for,  1937. 

for  reference  of  cause;  notice  of,  1930. 

for  reference  of  claim  to  surplus  in  foreclosure;  affidavit  for  (Wis.) 
1960. 

;  notice  of  (Wis.)  1961. 

for  reference  to  ascertain  damages,  in  injunction;  notice  of,  452. 

for  security  for  costs;  affidavit  for  (Iowa)  2287. 

;  motion  (Iowa)  2288.  , 

;  bond  (Iowa)  2289. 

for  trial  of  issues  of  fact  in  equitable  case,  or  issue  not  made  by  the 
pleadings,  before  a  jury;  notice  of,  1925. 

Injunctional  order  granted  on  (N.  Dak.,  S.  Dak.  and  Wis.)  395. 

notice  of  and  special  appearance  on  affidavit  to  set  aside  service 
of  summons  and  judgment,  because  of  insufficient  service,  2277. 

notice  of,  for  assessment  of  value  of  improvements  and  taxes  paid, 
in  ejectment;  by  defendant,  after  plaintiff's  recovery  (Wis.)  2135. 

notice  of,  for  leave  to  issue  execution  after  five  years  (S.  Dak.  and 
Wis.)  2310. 

notice  of,  for  order  settling  questions  to  be  tried  by  jury;  alterna- 
tive writ  of  mandamus  (Wis.)  2428. 

notice  of,  for  writ  of  assistance  after  execution  or  foreclosure  sale 
(Wis.)  2325. 

of  plaintiff;  judgment  of  dismissal  on,  2036. 

notice  of,  on  death  or  disability  of  plaintiff,  for  revival  or  continu- 
ance, 1765. 

of  court,  order  on,  bringing  in  necessary  parties,  1788. 

notice  of,  to  quash  alternative  writ  of  mandamus,  2423. 

notice  of,  to  set  aside  replevin  proceedings,  for  irregularity    (N. 
Dak..  S.  Dak.  and  Wis.)  340. 
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MOTION— cont. 

notice  of,  to  strike  out  one  defense  as  sbam,  and  for  judgment  on 
the  other  as  frivolous,  1756. 

of  judge;  order  on,  for  change  of  venue,  1817. 

on  affidavit  to  open  default  judgment,  and  for  leave  to  answer;  no- 
tice of,  2274. 

■ ;  order  granting,  2275.  „ 

on  special  appearance,  to  set  aside  service  of  summons  and  vacate 
proceedings,  20G. 

that  defendant  satisfy  part  of  claim  admitted  to  be  just;  notice  of 
(Wis.)   1763. 

;  order  thereon,  1764. 

to  amend  complaint;  notice  of;  adding  defendant,  1728. 

;  correcting  fictitious  name,  1729. 

;  strilfing  out  co-plaintiffs  and  making'  them  defendants,  1727. 

to  compel  plaintiff  to  elect  between  several  counts  setting  forth  the 
same  cause  of  action;  notice  of,  1749. 

;  affidavit  for,  1750. 

;  order  requiring  election,  1751. 

to  compel  purchaser  to  complete  his  purchase,  in  foreclosure;  affi- 
davit for,  2102. 

■ ;  order  compelling,  2103. 

to  compel  reply;  notice  of,  1738. 

to  confirm  award;  notice,  66. 

to  confirm  report  of  actual  partition;  notice  of  motion  (Wis.)  2121. 

to  confirm  report  of  referee  and  for  judgment,  1968. 

to  confirm  report  of  referee  on  damages  in  Injunction;  notice  of, 
454. 

to  consolidate  actions;  notice  of,  1820. 

to  declare  action  dismissed  unless  the  proper  parties  revive  It;  no- 
tice of  (Wis.)  1776. 

;  affidavit  for,  1777. 

;  order  thereon,  1778. 

to  discharge  receiver;  notice  of,  469. 

to  dismiss  for  failure  to  file  complaint  and  pay  state  tax;  affidavit 
on,  1740. 

to  instruct  receiver;  notice  of,  463. 

to  limit  examination  of  adverse  party;  notice  of,  1841. 

to  make  more  definite  and  certain,  in  action  for  negligence,  p.  558  n. 

to  make  pleading  more  definite  and  certain;  notice  of,  1720. 

to  modify  award;  notice  of,  68. 

to  preclude  party  from  giving  evidence  of  account  or  bill  of  particu- 
lars; notice  of,  1715. 

to  quash  proceedings  in  quo  warranto  in  supreme  court,  2446. 

to  require  attorney  to  receive  pleading;  notice  of,  1745. 

;  order  thereon,  1746. 

to  review  clerk's  taxation  of  costs;  notice  of  (Wis.)  2296. 

;  order  on  review  (Wis.)  2297. 

motion  to  revive  action  against  personal  representatives  of  deceased 
defendant;  notice  of,  1779. 

;  affidavit  therefor,  1780. 

;  order  thereon,  1781. 

to  revoke  appointment  of  receiver;  notice  of,  467. 

to  set  aside  report  of  referee  and  for  new  trial,  1970. 

to  strike  out  answer;  notice  of,  1752. 

■ ;  affidavit  as  to  falsity  of  answer,  1763. 

;  corroborative  affidavit,  1754. 

;  order  thereon,  1755. 

to  sti  ike  out  irrelevant,  redundant  or  scandalous  matter;  notice  of, 
1747. 
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JMOTION— cont. 

;  order  thereon,  1748. 

to  suppress  deposition;  notice  of  (Wis.)  1855. 
to  substitute  officer's  successor  and  revive;  notice  of,  1785,  (Minn.) 
1869.- 

■ ;  affidavit  therefor,  1786. 

;  order  thereon,  1787. 

to  vacate  arrest  in  civil  action;  affidavit  of,  196;  notice  of,  197. 

to  vaca,te  attachment;  notice  of  (Wis.)  229. 

to  vacate  award;  notice  of,  67. 

to  vacate  or  modify  injunction;  notice  of,  450. 

upon  order  to  show  cause;  order  absolute  for  Inspection  and  copies, 

after  decision  of,  1829.       ■ 
(See  AsPHCATioN-it Notice  op  Motion). 
MOTORMAN,.  gross  negligence  of,  interurban  street  car;  complaint  by 
administrator  against  street  railway  company,  for  killing  person, 
1039. 
MULTIPLICITY  OF  SUITS,  repeated  trespass  resulting  in;  complaint  to 

restrain,  1240.    ,  , 
MUNICIPAL  CORPORATIONf  action  against  for  personal  injury;  no- 
tice, p.  24  n. 
affidavit  of  service  on,  135. 
claim  against,  for  personal  Injuries,  42. 
claim  against,  for  sidewalk  injury,  43. 
complaint  by.  or  against,  541. 
MUNICIPAL  OFFICER,  defaulting;   affidavit  for  attachment  against 

(Wis:)  209. 
MUNICIPAL  ORDINANCE;   statutory  action  for  forefeiture  for  viola- 
tion of,  p.  ,843  n. 
MaNICIPAL  TREASURER;  allegation  of  breach  of  bond  of,  in  com- 
plaint, 724. 
MUNICIPALITY;  complaint  by,  on  official  bond  of  public  officer,  723. 
complaint  against,  for  building  street  so  as  to  dam  up  river  and  flow 

plaintiff's  premises,  1012. 
liability  of,  for  injuries,  and  acts  of  officers,  p.  568  n. 
negligent  construction  of  cistern  by;  complaint  by  administratrix 

for  death  of  husband  caused  by,  1009. 
(See  City;  Injubt). 
MUTUAL  judgments;  order  setting  off,  2464. 

petition  to  set  off,  2463. 
NAME;  affidavit  to  obtain  leave  to  correct  fictitious,  1730. 

;  order  thereon,  1731. 

continuance  of  action  in  own;  petition  by  receiver  or  assignee  of 

plaintiff's  title,  1766. 
correcting  fictitious;  notice  of  motion  to  amend  complaint,  1729. 
defendant  sued  by  wrong  name;  commencement  of  answer,  1330. 
fraudulent  imitation  of;  complaint  for  injunction  against  publica- 
tion of  periodical,  1232. 
notice  of  application  to  change  (Wis.)  2483. 

;  order  changing  (Wis.)  2484. 

;  petition  for  change  of  (Wis.)  2482. 

(See  MiSNOMisE). 
NE  EXEAT;  affidavit  for  writ,  482. 

affidavit  of  third  party  corroborating  plaintiff,  483. 

order  granting  writ,  484. 

writ  of,  p.  269  n.,  485. 

writ  of;  defendant's  bond  for  discharge  of,  487. 

vrlt  of;  direction  of  amount  of  bond  endorsed  on,  486. 

(See  Wbit). 


INDEX  1869» 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300, 
'■  Vol.  I;  1300-2576,  Vol.  II.] 

NECESSARY  defendant,  nonjoinder  of;  defense  in  abatement,  1359. 
NECESSARIES,  denial  of;  defense,  in  action  for  goods  sold,  1440. 

furnished  to  wife  or  children;  complaint  by  seller  against  buyer,. 
661. 
NECESSARY;parties;  order  on  court's  own  motion,  bringing  In,  1788. 
tender  of  principal,  and  Interest  only  forfeited;  defense  of  usury,  la. 
actlon  on  bills  and  notes,  1459. 
NEGATIVE  PREGNANT,  p.  906  n. 

NEGLECT  OP  DUTY  (See  Bkeach;  Gabbier;  Innkeepee)'. 
NEGLECT;  of  sheriff,  allegation  of  breach  of  bond;  to  levy,  725. 

;  to  sell  after  levy,  726. 

;  to  return,  727. 

— 1 — ;  to  pay  over  moneys  collected,  728. 

;  allegation  of  judgment,  729. 

or  misuse  of  franchise  or  office,  forfeiture  by;  In  guo  warranto,  p.- 

827  n. 
to  collect  from  principal  or  give  notice  of  nonpayment;  defense  by 

surety  on  lease,  1529. 
to  obey  instructions;  complaint  against  warehouseman  for  injury  to 

goods,  929. 
to  return  execution;  complaint  against  sheriff,  933. 
to  serve  complaint;  affidavit  for  motion  for  dismissal,  2026. 
unreasonable,  to  serve  other  defendants;  affidavit  for  motion  tot 

dismissal,  2027. 
(See  Excusable  Neglect;  Failube). 
NEGLECTING  to  levy;  complaint  against  sheriff  for,  934. 

to   pay  over   moneys   collected  on   execution;    complaint  against 

sheriff,  936. 
to  present  note  lodged  with  bank  for  collection;  complaint  against 
bank,  904. 
NEGLIGENCE;  and  injury,  denial  of;  as  defense,  1586. 

eouhterelaim  against  carrier  for;   defense,  in  action  for  services^ 

1448. 
denial  of,  admitting  injury;  defense,  1587. 
essentials  of  cause  of  action  for,  p.  550  n. 
in  action  to  relieve  against  fraud  or  mistake,  p.  728  n. 
In  loa<ilng  cargo;  complaint  for;  910. 
NEGLIGENCE,  complaint  for: 

-^-'^;'accumulatlon  of  snow  and  ice  on  sidewalk,  injury  resulting 

from,  1008. 
— — ;  administrator,  action  by,  for  death  of  person  killed  by  collision 

with  street  car,  1038,  1039. 
— — ;  administratrix,  action  oy,  for  death  of  husband  from  negligent 

construction  of  cistern  by  municipality,  1009. 
— — ;  allegation  of  purchase  af ■  ticket  or  payment  of  fare,  in  action 

for  ejection  from  train,  p.  574  n. 
•^— ;  animals,  killing  or  worrying,  by  vicious  dog,  985. 

;  double  damages  (Wis.)  986,  treble  damages,  987. 

;  blocking  of  track  defective;  action  by  switchman  against  rail- 
road company,  1025. 

;  boards  loose;  sidewalk  injury  caused  by,  1006. 

— ■ — ;  boiler  defective,  explosion  of;  employee  against  railroad  com- 
pany for  injury,  1028. 
;  brake  rod  defective,  injury  from;    sectionman  against  rail- 
road company,  1027. 
• ;  brakeman  against  corporation  operating  logging  road,  alleg- 
ing defective  equipment  and  track,  1022t.'K^ 

;  brakeman  against  railroad  company,  S«!^wj*iry  by  jiegligenca 

of  engineer  in  operating  freight  engine,  1030.  
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NEGLIGENCE}— cont. 

;  brakeman  against  railroad  company,  for  injuries  from  negli- 
gent condition  of  roadbed,  1023. 

;  building;  fall  of  materials  in  street  during  erection  of;  com- 
plaint against  owner  and  contractor  for  injuries  suffered,  999. 

;  building,  hatchway  in;  injuries  from  falling  through,  988. 

;  building  materials  (see  Materials). 

;  building  street  so  as  to  flow  premises;  against  municipality. 

1012. 

• ; buildings  undermined;  action  for,  994. 

;  burning  plaintiff's  property,  by  carelessly  kindling  flre  on  de- 
fendant's land,  991. 

;  car  starting  prematurely;  passenger  against  railway  company 

for  injuries,  1035,  1036. 

■ ;  car  (see  Railroad  Train h  Street  Cab). 

• ;  carelessly  kindling  fire  on  defendant's  land,  whereby  plain- 
tiff's property  was  burned,  991. 

;  carriage,  colliding  with,  in  the  highway,  997,  998. 

;  carriage,  thrown  out  of,  by  rubbish  laid  in  the  street,  996. 

;  cattle;  complaint  against  railroad  company  for  killing,  1041, 

road  not  fenced,  1042,  (Iowa  and  Nebr.)  1043. 

■ ;  cattle  straying  on  track  through  defective  fence,  collision  de- 
railing train;  passenger  against  railroad  company,  for  injuries, 
1016. 

;  cattle   chute   dangerously   near  track;    conductor  of  freight 

train  against  railroad  for  injuries,  1024. 

;  child,  injury  to  by  dangerous  and  attractive  nuisance  In  the 

street,  1053. 

;  cistern,  negligent  construction  of,  by  municipality;  action  by 

administratrix  for  death  of  husband  resultng  from,  1009. 

;  city,  against,  for  leaving  dangerous  structure  in  the  street, 

1011. 

;  city,  against,  for  sidewalk  injury,  1002,  1003. 

;  city,  complaint  by  in  equity,  to  enjoin  erection  of  building  in 

public  street,  1078. 

;  city  officers  committing  trespass  while  abating  public  nuis- 
ance, 1010. 

;  city  ordinance;  injuries  from  kick  of  horse  running  at  large 

contrary  to  terms  of,  1000. 

;  city  ordinance  (see  Ordinance). 

;  city  (see  Mdnicipalitt). 

;  claim  or  notice  of  injury  by  municipality,  p.  568  n. 

;  colliding  with  plaintiff's  carriage  in  highway,  997,  998. 

;  collision  at  crossing,  injuries  from;  against  railway  company, 

1031,  1032,  1033. 

• ;  collision,  injuries  by;    employee  against  railway  company, 

1021. 

;  collision  of  engine  with  street  car;  passenger  In  street  car 

against  railway  company,  1034. 

• ;  collision  of  trains,  negligent  injuries  resulting  from;  passen- 
ger against  railway  company,  1013. 

;  where  passenger  jumped  from  train  to  avoid  injury,  1014. 

;  collision  with  cattle  straying  on  track  through  defective  fence, 

derailing  train;  passenger  against  railroad  company,  for  Injuries, 

1016.      : 

" ;  collision  wlth^fitreet  car,   person  killed  by;    administrator 

agaj&st  street  rajfeway  company,  1038. 
——.•'common  law  liability  (see  Liability). 
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NEGLIGENCE— cont. 

;  condition    of    roadbed,    negligent;    complaint    by    brakeman 

against  railroad  for  injuries  resulting  from,  1023. 

;  condition  of  sidewalk  slippery;  no  action,  p.  567  n. 

;  conductor  of  freight  train  against  railroad,  for  injuries  from 

cattle  chute  dangerously  near  the  track,  1024. 

► ;  construction,  negligent,  of  cistern  by  municipality;  action  by 

administratrix  for  death  of  husband  from,  1009. 

;  construction,  negligent,  of  track,  and  negligent  inspection; 
employee  against  railroad  company  for  injuries  resulting  from, 
1019. 

;  contractor,  against,  for  leaving  street  in  Insecure  state,  where- 
by plaintiff's  horse  was  injured,  995. 

;  contractor  and  owner,  against,  for  Injuries  suffered  by  fall  of 

materials  in  street  during  erection  of  a  building,  999. 

;  corporation    operating    logging   road;    action    by    brakeman 

against,  alleging  defective  equipment,  1022. 

;  corporation  (see  Railway  Company). 

;  crossing,  collision  at;    against  railway  company  for,  1031, 

1032,  1033. 

— ' — ;  culvert;  Injuries  resulting  from  lack  of  guard  or  railing  on, 
1004. 

;  damages  (see  DotrsLE  Damages;  Treble  Damages). 

;  damming  up  river  and  flowing  premises  by  building  street; 
complaint  against  municipality,  1012. 

;  dangers  near  track  (see  Railway  Company). 

;  dangerous  and  attractive  nuisance  in  street.  Injuring  child, 

1053. 

;  dangerous  horse.  Injuries  from  driving;  minor  servant  against 
employer,  1051. 

;  dangerous  obstructions  on  sidewalk,  injury  by  snow  and  Ice, 
p.  567  n. 

.  I    ;  dangerous  or  defective  machinery;  servant  against  employer 
for  Injury,  1045. 

;  dangerous  structure  in  the  street,  leaving;  against  city,  1011. 
.  ; death  of  husband;  action  by  administratrix,  for  negligent 
construction  of  cistern  by  municipality,  1009. 

— — ;  death  of  person  killed  in  collision  with  street  car;  adminis- 
trator against  street  railway  company,  1038. 

;  death  (see  KnxiNo). 

;  defect  In  station  platform;  passenger  against  railroad  com- 
pany for  injuries  sustained  from,  1015. 

— — ;  defect,  obvious,  in  machinery,  and  promise  to  repair;  employee 
against  employer  for  injuries  resulting,  1049. 

— — ;  defect  (see  Loose  Boaeds). 

— — ;  defective  blocking  of  track;  switchman  against  railroad  com- 
pany, for  Injury,  1025. 

;  defective  boiler,  explosion  of;  employee  against  railroad  com- 
pany, for  Injury,  1028. 

;  defective  brakebeam,  Injury  from;  brakeman  against  railroad 

company,  1026. 

;  defective  brake  rod.  Injury  from;  sectlonman  against  railroad 

company,  1027. 

— ■ — ;  defective  equipment  of  logging  road;  brakeman  against  cor- 
poration, 1022. 

. ;  defective  fence,  cattle  straying  through,  collision  with  train 

deraUing  same;  passenger  against  railroad  company,  for  Injuries, 
lOlS, 


1872  INDEX. 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1309.. 
Vol.  I;  1300-2576,  Vol.  II.] 

NEGLIGENCE— cont. 

;  defective  Insulation,  injuries  from;  passenger  against  street 

railway  company,  1037.  "    " 

;  defective  highway,  injuries  suffered  from,  1001. 

■ ;  defective   or   dangerous   machinery,    injuries   from;    servant 

against  employer,  1045. 

■ ;  defective  machinery  and  place  unsafe;  infant  or  inexperienced' 

person  against  employer  for  injuries,  1047.  • 

;  defective  scaffold,  injuries  from;  employee  against  employer. 

1048. 

;  defective  sidewalk;  complaint  against  city  for  injuries  from,. 

1002,  1003.  '    '■ 

• ■;  defective  track,  injury  from;  employee  against  railroad  com- 
pany, 1020.  ,.   ., 

;  defective  (see  Gitaed  ok  Railing;  Lack  of  Guahd  ob  Rail- 
ing).' — 

■ ;  derailing  of  train  by  collision  with  cattle  straying  on  track 

through  defective  fence;  passenger  against  railroad  company,  for- 
Injuries,  1016. 

;  disease,  exposure  to  infectious;  servant  against  employer,  1052. 

;  dog,  vicious,  personal  injuries  inflicted  by,  984. 

;  domestic  animals  (see  Animals).      '    '    ' '■ 

;  double  damages  for  worrying  or  killing  of  animals  by  vicious^ 

dog  (Wis.)  986.  ■  ^  

;  double  damages,  recovery  of;  notice  by  owner  of  vicious  dog,. 

p.  550  n.  ' 

;  driving  dangerous  horse,  injuries  from;  minor  servant  against 

employer,  1051.  •      .    i;    .  .,  ~ 

;  drug  (see  Poisonous, Drug). 

;  druggist,  against,  for  negligently  putting  up  poisonous  drug,. 

1054. 

;  dwelling,  infected;  tenant  against  landlord  for  leasing,  1057. 

;  ejection  from  train;  passenger  against  railroad  company,  1017.. 

;  electric  street  car  (see  Street  Railway  Company). 

;  elements,  slippery  condition  of  sidewalk  caused  by;  no  recov- 
ery, p.  567  n.  ;     -  -  . 

■■;  employee  against  employer,  for  injuries  from  defective  scaf- 
fold, 1048.  •.    .^ 

;  employee  against  employer,  for  injuries  from  employment  of 

incompetent  fellow-servant,  1050:  ■'        .i..^       .  .,:■. 

;  employee  against  railroad,  for  injuries  by  collision,  1021. 

— ;  employee  against  railroad;  for  injuries  from  explosioirof  de- 
,  fective  boiler,  1028.  

— — ;  employee  against  railroad,  for  injuries  from  negligent  con- 
struction and  inspection  of  track,  1019.        '  ..1 

— — ;  employee  against  railroad"  company,  for  injury  from  defective 
track,  1020.  -  ' ,        ■ 

;  employee  (see  Servant). 

;  employer,  minor  servant  against;   for  injuries  from  driving^ 

dangerous  horse,  1051. 

■ ;  employer,   servant  against;    infant   or  other   person   inexpe- 
rienced in  use  of  tools,  1046. 

■ ;  injuries  from  defective  or  dangerous  machinery,  1045. 

;  machine  defective  and  place  unsafe,  1047. 

;  negligent  exposure  to  infectious  disease,  1052. 

;  obvious  defects  in  machinery  and  promise  to  repair,  1049. 

;  employment  of  Incompetent  fellow-servant;  employee  against 

employer,  1050. 
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NEGLIGENCU— cont. 

;  engine,  sparks  from,  setting  fire;  complaint  against  railroad 

company,  p.  596  n. 

;  engineer  of  freight  engine,  negligence  of;  brakeman  against 

railroad  company,  for  injury  resulting  from,  1030. 
;  erection  of  building,  and  falling  of  materials  in  street;  com- 
plaint against  owner  and  contractor  for  injuries  suffered  by,  999. 

;  essentials  of  cause  of  action  for  negligence,  p.  550  n. 

;  explosion  of  defective  boiler,  injury  from;  employee  against 

railroad  company,  102S. 
;  exposure,  negligent,  to  infectious  disease;  servant  against  em- 
ployer, 1052. 
;  falling  through  open  hatchway  in  building;  complaint  for  in- 
juries from,  988. 

;  falling  through  open  hatchway;   stevedore  against  steamboat 
company,  1029. 

;  fare,  payment  of;  allegation  of,  in  action  for  ejection  from 
train,  p.  574  n. 

;  fellow-servant,  incompetent;   employee  against  employer,  for 

Injuries  by  reason  of,  1050. 

;  fence;   against  railroad  company  for  killing  stock,  road  not 

fenced,  1042,  (Iowa  and  Nebr.)  1043. 

;  fence,  defective,  and  collision  with  cattle  straying  through, 

derailing  train ;  passenger  against  railroad  company,  for  injuries, 
1016. 

;  fencing  railroad;  statutes  as  to,  p.  594  n. 

;  filing  notice  of  claim  for  injury  by  municipality,  p.  568  n. 

;  fire,  negligently  setting;  against  railroad  company  for,  1044. 

;  fire  on  defendant's  land,  carelessly  kindling,  whereby  plain- 
tiff's property  was  burned,  991. 

;  flowing  plaintiff's  premises,  by  building  street  so  as  to  dam 

up  river;  complaint  against  municipality,  1012. 

;  flowing  water  from  roof  on  plaintiff's  premises,  990. 

;  forcible  ejection  from  train;  complaint  by  passenger  against 

railroad,  1017. 

;  freight  engine,  negligence  of  engineer  in  operating;  brakeman 

against  railway  company,  for  injuries  by,  1030. 

;  freight  train;  by  conductor  of,  for  injuries  from  cattle  chute 

dangerously  near  the  track,  1024. 

;  gross  negligence  and  negligence;  joining  causes  of  action  for, 

p.  592  n. 

;  gross  negligence  of  motorman  of  interurban  street  car;  action 

by  administrator  against  company  for  killing  of  person,  1039. 

;  guard  or  railing  on  culvert;  injuries  resulting  from  lack  of, 

1004. 

;  sidewalk  Injury,  1005. 

;  guarded  passageway  (see  Protected  Passageway). 

;  hatchway  in  building;    injuries  from  falling  through,  988. 

same  in  steamboat,  1029. 

;  highway;  colliding  in,  with  plaintiff's  carriage,  998,  998. 

;  highway;  injuries  suffered  from  defective,  1001. 

;  highway  (see  Street). 

;  hole  and  rotten  planks  in  sidewalk;  allegation  of,  1007. 

;  horse  allowed  to  run  at  large  contrary  to  terms  of  city  ordi- 
nance; injuries  from  kick  of,  1000. 
— — ;  horse,    dangerous,    injuries    from    driving;     minor    servant 
against  employer,  1051. 

;  horse   injured,  by  street  left  in   insecure  state;    complaint 

against  contractor,  995. 
118 
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NEGLIGENCE— cont. 

;  horse,  negligently  leaving  unhitched  in  street,  1055. 

;  hospital  superintendent;  against,  for  improper  treatment  of 

a  patient,  105C. 

— ■ — ;  husband;  action  by  against  railway  company,  for  injuries  to 
wife  while  a  passenger,  1018. 

— I — ;  husband,  death  of;  action  by  administratrix,  for  negligent 
construction  of  cistern  by  municipality,  1009. 

;  ice  and  snow,  accumulation  of  on  sidewalk;  injury  resulting 

from,  1008. 

;  improper  treatment  of  a  patient;  against  hospital  superin- 
tendent for,  1056. 

;  incompetent  fellow  servant,  injuries  by  reSson  of;   employee 

against  employer,  1050. 

;  inexperienced  person  in  use  of  tools  who  received  no  warn- 
ing; against  employer,  for  injuries  from  machinery,  1046. 

' ;  infant;  against  street  railway  company,  for  injuries  from  be- 
ing run  over  by  street  car,  1040; 

;  infected  dwelling;  tenant  against  la.ndlord  for  leasing,  1057. 

;  infectious    disease,   negligent   exposure    to;    servant   against 

employer,  1052. 

;  Injuries  by  collision;  employee  against  railroad,  1021. 

;  injuries  by  reason  of  incompetent  fellow  servant;   employee 

against  employer,  1050. 

;  injuries  by  vicious  dog,  worrying  or  killing  sheep,  985. 

' ;  to  recover  double  damages  (Wis.)  986,  treble  damages,  987. 

;  injuries  from  being  run  over  by  street  car;   infant  against 

street  railway  company,  1040. 

;  injuries  from  cattle  chute  dangerously  near  the  track;  con- 
ductor of  freight  train  against  railroad,  1024. 

;  injuries  from  collision  of  engine  with  street  car;  passenger  in 

street  car  against  railway  company,  1034. 

;  injuries  from  defect  in  station  platform;   passenger  against 

railway  company,  1015. 

;  Injuries  from  defective  equipment  of  logging  road;  hrakeman 

against  corporation,  1022. 

1 ;  injuries  from  defective  insulation;   passenger  against  street 

car  company,  1037.  » 

;  injuries  from  defective  scaffold;  employee  against  employer, 

1048. 

■ ;  injuries  from  derailing  of  train  by  collision  with  cattle  stray- 
ing on  track  through  defective  fence;  passenger  against  railroad 
company,  1016. 

;  injuries  from  driving  dangerous  horse;  minor  servant  against 

employer,  1051. 

;  injuries  from  explosion  of  defective  boiler;  employee  against 

railroad  company,  1028. 

;  injuries  from  falling  through  open  hatchway  in  building,  988. 

' ;  injuries    from    falling    through    open    hatchway;     stevedore 

against  steamboat  company,  1029. 

;  injuries  from  kick  of  horse  allowed  to  run  at  large;  contrary 

to  terras  of  city  ordinance,  1000. 

;  injuries  from  lack  of  guard  or  railing,  on  culvert,  1004. 

• ;  injuries  from  machinery,  servant  against  employer;  defective 

or  dangerous  machinery,  1045. 

;  infant  or  other  person  inexperienced  in  use  of  tools,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

. ;  obvious  defects  and  promise  to  repair,  1049. 

— — ;  Injuries  from  negligent  condition  of  roadbed;  brakeman 
against  railway  company,  1023. 
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NBGLIGENCB— cont. 

;  Injuries  from  premature  starting  of  car;  passenger  against 

street  railway  company,  1035,  1036. 

;  injuries  in  collision  at  crossing;   against  railway  company, 

1031. 
;  injuries,  personal  and  to  property,  by  railroad  company;  no- 
tice of  (Wis.)  p.  553  n. 

;  injuries,  personal.  Inflicted  by  vicious  dog,  984. 

• ;  injuries  resulting  from  negligent  collision  of  trains;  passen- 
ger against  railway  company,  1013. 

;  injuries  resulting  from  negligent  cdbstruction  and  Inspection 

of  track;  employee  against  railroad  company,  1019. 

;  injuries  suffered  by  fall  of  materials  in  street  during  erection 

of  building;  against  owner  and  contractor,  999. 

;  injuries  suffered  from  defective  highway,  1001. 

;  injuries  to  wife  while  a  passenger;  husband  against  railroad 

company,  1018. 

;  injury  by  municipality;  filing  notice  or  claim,  p.  568  n. 

;  injury  from  defective  blocking  of  track;   switchman  against 

railroad  company,  1025. 

> ;  injury  from  defective  brakebeam;  brakeman  against  railroad 

company,  102G. 

;  injury  from  defective  brake  rod;  sectionman  against  railroad 

company,  1027. 

;  injury  from  defective  sidewalk,  against  city,  1002,  1003. 

;  injury  from  defective  track;  employee  against  railroad  com- 
pany, 1020. 

;  injury  from  leaving  dangerous  structure  in  the  street;  against 

city,  1011. 

;  injury  from  negligence  of  engineer  operating  freight  engine; 

brakeman  against  railroad  company,  1030. 

;  injury  on  sidewalk;  allegation  of  rotten  planks  and  hole,  1007. 

;  injury  on  sidewalk,  caused  by  loose  boards,  1006. 

;  injury  on  sidewalk,  from  lack  of  guard  or  railing,  1005. 

;  injury  on  sidewalk  resulting  from  accumulation  of  snow  and 

ice,  lOOS. 

;  Injury  to  child  playing,  by  dangerous  and  attractive  nuisance 

in  street,  1053. 
;  injury  to  horse,  street  left  in  insecure  state;   against  con- 
tractor, 995. 

■ ;  injury  to  premises  from  flowing  water  from  roof,  990. 

;  injury  to  private  person  from  obstructing  street,  1076. 

;  injury  to  property;  notice,  p.  551  n. 

;  injury  (see  Personal  Injubt). 

;  inspection   and  construction  of  trafck,  negligent;    employee 
against  railroad  company,  for  resulting  injuries,  1019. 

. ;  insulation,  injuries  from  defective;  passenger  against  street 

railway  company,  1037. 

:  interurban  street  railway  company,  administrator  against; 

for  person  killed  by  gross  negligence  of  motorman,  1039. 
;  interurban  (see  Stbeet  Railway). 

1 ;  kick  of  horse,  injuries  from;  horse  allowed  to  run  at  large, 

contrary  to  terms  of  city  ordinance,  1000. 

;  killing  cattle;  action  against  railroad  company,  1041. 

;  road  not  fenced,  1042. 

;  Iowa  and  Nebraska,  1043. 

;  killing  of  person  by  gross  negligence  of  interurban  street  car 

motorman,  1039. 

;  killing  of  person  by  collision  with  street  car;  administrator 

against  street  railway  company,  1038. , 
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;  killing  or  worrying  animals  by  vicious  dog,  985. 

;  to  recover  double  damages  (Wis.)  986. 

;  to  recover  treble  damages  (Wis.)  987. 

;  killed  (see  Pebson  Killed). 

;  kindling  fire,   negligently;    complaint   against   railway   com- 
pany, 1044. 

;  kindling  fire  on  defendant's  land,  whereby  plaintiff's  property 

was  burned,  991. 

;  lack  of  guard  or  railing  on  culvert;  injuries  resulting  from, 

1004. 

■ ;  lack  of  guard  or  railing;  sidewalk  injury  resulting  from,  1005. 

;  land;  carelessly  kindling  fire  on,  whereby  plaintiff's  property 

was  burned,  991. 

;  land;  undermining  plaintiff's,  992. 

;  where  plaintiff  is  reversioner,  993. 

;  land  (see  Pbemises). 

;  landlord;   tenant  against,  for  leasing  infected  dwelling,  1057. 

;  laying  rubbish  in  street,  whereby  plaintiff  was  thrown  out  of 

his  carriage,  996. 

— — ;  leaving  dangerous  structure  in  street;  against  city,  1011. 

;  leaving  horses  unhitched  in  street,  1055. 

;  leaving  street  in  insecure  state,  whereby  plaintiff's  horse  was 

Injured;  complaint  against  contractor,  995. 

;  liability  of  municipality  for  act  committed  by  its  officers,  p. 

568  n. 

;  liability  (see  Negligence). 

;  logging  road;  brakeman  against  corporation  operating,  alleg- 
ing defective  equipment,  1022. 

;  loose  boards;  sidewalk  injury  caused  by,  1006. 

;  machinery,  dangerous  or  defective;  servant  against  employer, 

1045. 

;' machinery  defective  and  place  unsafe;  infant  or  inexperi- 
enced person  against  employer,  for  injuries,  1047. 

;  materials,  fall  in  street,  during  erection  of  building;  against 

owner  and  contractor  for  injuries  suffered,  999. 

;  minor  servant  against  employer,  for  injuries  from  driving- 
dangerous  horse,  1051. 

;  motorman  of  Interurban  street  car,  gross  negligence  of;  ad- 
ministrator against  street  railway  company,  for  killing  person, 
^1039. 

;  municipality,  against,  for  building  street  so  as  to  dam  up- 
river  and  flow  plaintiff's  premises,  1012. 

;  municipality,  injury  by;  filing  notice  of  claim  of,  p.  568  n. 

;  municipality,  negligent  construction  of  cistern  by;  action  by 

administratrix  for  death  of  husband  caused  by,  1009. 

;  municipality  (see  City). 

— ^ — ;  negligence,  essentials  of  cause  of  action,  p.  550  n. 

;  negligence  (see  Contbibutory  Negligence). 

1 ;  notice  by  owner  of  vicious  dog,  p.  550  n. 

;  notice  of  personal  injury,  or  injury  to  property,  by  railroad 

company  (Wis.)  p.  553  n. 

;  notice  of  claim  for  injury  by  municipality,  filing  of,  p.  568  n. 

;  nuisance,  dangerous  and  attractive,  in  street,  injuring  child, 

1053. 

;  nuisance,  public;  trespass  by  city  officers  while  abating,  1010. 

;  obstruction  on  sidewalk,  snow  and  ice,  injury  by,  p.  567  n. 

p ;  obvious  defects  in  machinery  and  promise  to  repair;  em- 
ployee against  employer,  for  injuries,  1049. 
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;  officers  of  city;  trespass  by,  ■while  abating  public  nuisance, 

1010. 
;  officers  of  municipality;  liability  of  municipality  for  acts  of, 

p.  668  n. 
;  open  hatchway  in  building;   injuries  from  falling  through, 

988. 
;  open   hatchway,   injuries   from   falling   through;    steyedore 

against  steamboat  company,  1029. 
— — ;  operating  logging  road;    brakeman  against  corporation   al- 
leging defective  equipment,  1022. 
* ;  ordinance  providing  for  protected  passageway,  in  erection  of 

building;  reasonableness  of,  p.  558  n. 
;  ordinance  (see  Cut  Ordinance). 
— — ;  owner  and  contractor;   against,  for  injuries  suffered  by  fall 

of  building  materials  in  street  during  erection  of  building,  999. 

• ;  owner  of  vicious  dog;  notice  by,  p'.  550  n. 

;  passenger  against  railroad  company,  for  forcible  ejection  from 

train,  1017. 
;  passenger  against  railroad  company,  for  injuries  from  defect 

in  sta;tion  platform,  1015. 
•— ;  passenger  against  railroad  company,  for  injuries  from  derail- 
ing of  train  by  collision  with  cattle  straying  on  track  through 

defective  fence,  1016. 
— — ;  passenger   against   railway   company,   for   injuries   resulting 

from  negligent  collision  of  trains,  1013. 
— — ;  where  passenger  jumped  from  train  to  avoid  injuries,  1014. 
;  passenger  against  street  railway  company,  for  injuries  from 

premature  starting  of  car,  1035,  1036. 

■  passenger  against  street  railway  company,  for  injuries  from 
defective  insulation,  1037. 

;  passenger  in  street  car  against  railway  company  whose  en- 
gine collided  with  street  car,  1034. 

>i  ;  passenger;  injuries  to  wife  while;  husband  against  railroad 
company,  1018. 

■  ;  passageway,  protected;  reasonableness  of  ordinance  provid- 
ing for,  in  erection  of  building,  p.  558  n. 

■  ;  patient,  improper  treatment  of;  against  hospital  superin- 
tendent, 1056. 

;  patient  (see  Malpractice). 

;  person   killed   by   collision   with   street   car;    administrator 
against  street  railway  company,  1038. 

;  person  killed  by  gross  negligence  of  motorman  of  Interurban 
street  car,  1039. 

I        ;  person  (see  Inexperienced  Person). 

;  personal  injuries,  and  injuries  to  property  by  railroad  com- 
pany; notice  of  (Wis.)  p.  553  n. 

— — ;  personal  injuries  inflicted  by  vicious  dog,  984. 

;  personal  injury  (see  Injury). 

;  place  unsafe,  and  defective!  machinery;  infant  or  inexperi- 
enced person  against  employer  for  injuries,  1047. 

— ;  platform  (see  Station  Platform).         , 

. ;  playing  (see  Child). 

. ;  pleading  gross  negligence  and  negligence  in  one  cause  of  ac- 
tion, p.  592  n. 

;  pleadings,  essentials  of,  In  negligence,  p.  550  n. 

. ;  poisonous   drug,   negligently   putting   up;    against   druggist, 

1054. 

• ;  powers,  scope  of  (see  Officers). 
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;  premature  starting  of  car,  injuries  from;  passenger  against 

railway  company,  1035,  1036. 

;  premises  overflowing,  by  building  street  so  as  to  dam  up 
river;  complaint  against  municipality,  1012. 

- — -;  premises,  flowing  water  on,  from  roof,  990. 

;  premises  (see  Pbopeety). 

;  promise  to  repair  obvious  defects  in  machinery;   employee 

against  employer,  for  injuries,  1049. 

■ ;  property,  injuries  to  by  railroad  company;  notice  of  (Wis.) 

p.  553  n. 

■ ;  property  of  plaintiff  burned  by  carelessly  kindling  fire  on  de- 
fendant's land,  991. 

;  protected  passageway,  reasonableness  of  ordinance  providing 

for,  in  erection  of  building,  p.  558  n. 

;  public  nuisance;  trespass  by  city  officers  while  abating,  1010. 

;  railing  or  guard,  lack  of;    sidewalk  injury  resulting  from, 

1005. 

;  railing  or  guard  on  culvert;  injuries  resulting  from  lack  of, 

1004. 

;  railroad  company;   against,  for  collision  at  crossing,  1031. 

;  against,  for  negligently  killing  cattle,  1041;  road  not  fenced, 

1042,  (Iowa  and  Nebr.)  1043. 

;  against,  for  negligently  setting  fire,  1044. 

;  brakeman  against,  for  injury  from  defective  brakebeam,  1026. 

;  brakeman  against,  for  injury  from  negligence  of  engineer  in 

operating  freight,  engine,  1030. 

;  brakeman  against,  for  injuries  from  negligent  condition  of 

roadbed,  1023. 

;  conductor  of  freight  train  against,  for  injuries  from  cattle 

chute  dangerously  near  the  track,,  1024. 

— — ;  employee  against,  for  injuries  by  collision,  1021. 

;  employee  against;  for  injury  from  defective  track,  1020. 

;  employee  against,   for  injuries   from   explosion   of   defective 

boiler,  1028. 

;  employee  against,  for  injuries  resulting  from  negligent  con- 
struction and  inspection  of  track,  1019. 

;  husband,  against,  for  injuries  to  wife  while  a  passenger,  1018. 

;  injuries  to  property  by;  notice  of  (Wis.)  p.  553  n. 

;  passenger  against,  for  forcible  ejection  from  train,  1017. 

;  passenger  against;   for  injuries  from  defect  in  station  plat- 
form, 1015.     , 

;  passenger  against,  for  injuries  from  derailing  of  train  by  col- 
lision with  cattle  straying  on  track  through  defective  fence,  1016. 

;  passenger  against,  for  injuries  resulting  from  negligent  col- 
lision of  trains,  1013. 

;  same,  where  passenger  jumped  from  train  to  avoid  injury, 

1014. 

;  sectionman  against,  for  injury  from  defective  brake  rod,  1027. 

;  switchnian   against,   for   injury   from   defective   blocking   of 

track,  1025. 

;  whose  engine  collided  with  street  car;  passenger  in  street  car 

against  railroad  company,  1034. 

;  (See  Logging  Road.) 

;  reasonableness  of  ordinance  providing  for  protected  passage- 
way, in  erection  of  building,  p.  558  n. 

;  repair,  promise  to,  obvious  defects  in  machinery;   employee 

against  employer  for  injuries,  1049. 

;  reversioner;  action  by  for  undermining  land,  993. 
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NEGLIGENCE}— cont. 

;  right  of  way,  fencing;  statutes  as  to,  p.  594  n. 

;  river,  damming  up  so  as  to  flow  premises,  by  building  street; 

against  municipality  for,  1012. 

;  roadbed,  negligent  condition  of;  brakeman  against  railroad 

for  injuries  resulting,  1023.  ' 

' ;  roof,  flowing  water  from,  on  plaintiff's  premises,  990. 

;  rotten  and  bole  in  sidewalk;  allegation  of,  1007. 

;  rubbish,  in  street,  ■  whereby  plaiatiff  was  thrown  out  of  car- 
riage, 996. 

■ ;  scaffold,  defective.  Injuries  from;  employee  against  employer, 

I         1048. 

■ ;  scope  of  powers  (see  Oitickes). 

■ ;  sectionman,  for  injuries  resulting  from  defective  brake  rod, 

1027. 

;  servant  against  employer  for  injuries  from  defective  or  dan- 
gerous machinery,  1045. 

> ;  infant  or  other  person  inexperienced  in  use  of  tools,  1046. 

;  obvious  defects  in  machinery,  defendant  promising  to  repair, 

1049. 

■ ;  machine  defective  and  place  unsafe,  1047. 

;  servant  against  employer  for  negligent  exposure  to  infectious 

disease,  1052. 

;  servant   (see  Employee). 

• ;  setting  fire,  negligently;  against  railroad  company,  1044. 

;  sidewalk  injury;  against  city  for,  1002,  1003. 

■ ;  sidewalk  injury;  allegation  of  rotten  planks  and  hole,  1007. 

;  sidewalk  injury  caused  by  loose  boards,  1006. 

;  sidewalk  injury  resulting  from  accumulation  of  snow  and  ice, 

•1008. 

■ ;  sidewalk  injury,  resulting  from  lack  of  guard  or  railing,  1005. 

• ;  sidewalk,  slippery  condition  of;  no  liability,  p.  567  n. 

■ ;  sparks  from  engine  setting  fire;   against  railroad  company, 

p.  596  n. 

•— ;  starting  car  prematurely,  injuries  from  passenger  against 
street  railroad  company,  1035,  1036. 

— ;  station  platfrom,  defect  in;  passenger  against  railroad  com- 
pany for  injuries  sustained,  1015. 

;  statutes  as  to  fencing  railroad,  p.  594  n. 

;  statute  of  limitations;  -notice  of  injuries  to  person  or  prop- 
erty (Wis.)  p.  553  n. 

;  statutory  liability  (see  Liabilitt).  , 

;  steamboat  company;  stevedore  against,  for  injuries  from  fall- 
ing through  open  hatchway,  1029. 

« ;  stock;  against  railroad  company  for  killing,  1041;  road  not 

fenced,  1042,  (Iowa  and  Nebr.)  1043. 

;  straying  cattle   (see  Cattle). 

;  street,  building  so  as  to  dam  up  river  and  flow  premises; 

against  municipality,  1012. 

;  street,  contractor  leaving  in  insecure  state,  whereby  plaintiff's 

horse  was  injured,  995. 

;  street,  dangerous  and  attractive  nuisance  in,  injuring  child, 

1053. 

;  street,   fall   of   materials   In,    during   erection   of   building; 

against  owner  and  contractor  for  injuries  suffered,  999. 

' ;  street,   leaving   dangerous   structure   in;    complaint   against 

city,  1011. 

;  street,  negligently  leaving  horses  unhitched  in,  1055. 

;  street,  rubbish  in,  whereby  plaintiff  was  thrown  out  of  car- 
riage, 996. 
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;  street  (see  Highway). 

;  street  car,  collision  with;  action  by  administrator  for  death 

of  person  killed,  1038. 

;  street  car,  infant  run  over  by;  infant  against  street  railway 

company  for  injuries,  1040. 

> ;  street  car,  interurban;  gross  negligence  of  motorman  result- 
ing in  death  of  person;  administrator  against  street  car  company, 
1039. 

;  street  car;  passenger  in  against  railway  company  whose  en- 
gine collided  with  street  car,  1034. 

;  street  railway  company;  action  against  by  administrator  for 

death  of  person  killed  in  collision  with  street  car,  1038. 

■ ;  street   railway   company,   administrator  against,   for   person 

killed  by  gross  negligence  of  motorman  of  interurban  street  car, 
1039. 

;  street  railway  company,  infant  against,  for  injuries  from  be- 
ing run  over  by  street  car,  1040. 

;  street  railway  company;  passenger  against,  for  Injuries  from 

defective  insulation,   1037. 

■ ;  street  railway  company;    passenger  against,  for  premature 

starting  of  the  car,  1035,  1036. 

;  street  railway  company  (see  Street  Cak). 

;  structure,  dangerous,  left  in  street;  complaint  against  city  for 

injuries,  1011. 

' ;  superintendent  of  hospital;  against,  for  improper  treatment 

of  a  patient,  1056. 

;  switchman  against  railroad  company,  for  injury  by  defective 

blocking  of  track,  1025. 

;  tenant  against  landlord,  for  leasing  infected  dwelling,  1057. 

;  terms  of  ordinance  (see  Oedinance). 

;  thrown  out  of  carriage,  by  rubbish  in  street,  996. 

r;  ticket,  purchase  of;  allegation  of  in  action  for  ejection  from 

train,  p.  574  n. 

■ ;  tools,  use  of,  person  inexperienced  in;   against  employer  for 

injuries  received,  1046;  machine  defective  and  place  unsafe,  1047. 

;  track  (see  Railboad  Company). 

;  treatment,  improper;  against  hospital  superintendent  for  im- 
proper treatment  of  a  patient,  1056.- 

;  treble  damages,  for  injuries  by  vicious  dog  (Wis.)  987. 

;  treble  damages,  recovery  of;  notice  by  owner  of  vicious  dog, 

p.  550  n. 

;  trespass  by  city  officers  while  abating  nuisance,  1010. 

I ;  undermining  plaintiff's  buildings,  994. 

;  undermining  plaintfE's  land,  992;  where  plantifE  is  reversioner, 

993. 

;  undermining  (see  Pabty  Wall). 

;  unsafe  place  and  defective  machinery;  infant  or  inexperienced 

person  against  employer,  1047. 

;  use  of  tools  (see  Tools). 

;  vicious  dog;  personal  injuries  inflicted  by,  984. 

' ;  vicious  dog,  worrying  or  killing  animals,  985. 

;  to  recover  double  damages  (Wis.)  986;  treble  damages  (Wis.) 

987. 

;  warning.  Infant  or  inexperienced  person  not  receiving;  action 

against  employer  for  injuries  from  machinery,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

;  water  flowing  from  roof  on  plaintiff's  premises,  990. 

;  wife,  injuries  to  while  a  passenger;  husband  against  railroad 

company,  lOls. 
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NEGLIGENCE— cont. 

;  worrying  or  killing  of  animals  by  vicious  dog,  985. 

;  to  recover  double  damages  (Wis.)  986. 

;  treble  damages,  987. 

;  motion  to  make  complaint  more  definite  and  certain,  p.  558  n. 

;  of  agent.  In  giving  credit;  denial  of,  1563. 

;  of  agent.  In  sale;  special  denial  of,  1562. 

'        ;  of  agent,  In  services;  denial  of,  1564. 

;  of  attorney,  complaint  for;  negligent  prosecution  of  action, 

821. 

;  negligent  defense,  822. 

;  negligent  examination  of  title,  823 

• ;  of  fellow  servant;  defense,  1590. 

;  ordinary;   contract  relieving  defendant  from  liability,  as  de- 
fense In  action  for  injuries,  1591. 
■  personal  injuries  from,  and  to  set  aside  release  obtained  by 

fraud;  complaint,  1291. 
• — — ;  of  plaintiff,  allegation  of;  defense.  In  action  for  collision  la 
highway,  1589. 

;  responsibility  of  telegraph  company  for  p.  513  n. 

;  (See  Agent;  Bailee;  Beeach  of  Duty;  Caee;  CoNTErB0TOBY 

Negmgbnce;  Injubt.) 
"NEGLIGENT  construction  of  cistern  by  municipality;  complaint  In  ac- 
tion by  administratrix  for  death  of  husband  resulting  from,  1009. 
(See  DEFECirvE.) 
NEGLIGENTLY  overloading  upper  floors  of  building,  causing  collapse; 

complaint  by  tenant  against  landlord  and  another  tenant,  1289. 
NEGOTIABLE  bond  (see  Bond). 
NEGOTIABLE;  corporate  bond;  complaint  on,  716. 

draft,  accepted,  lost  by  plaintiff;  defense  of  payment,  1406. 
draft,  accepted,  negotiated  by  plaintiff;  defense  of  payment,  1407. 
note,  indorsed;  complaint  by  assignee  against  maker,  G05. 
paper;  allegation  for  injunction  against  transferring,  419. 
(See  Non-negotiable, 
^NEGOTIATION  of  bill  or  note;  complaint  to  restrain,  1236,  1237.  ■ 
NEW  CORPORATION;   stipulation  to  continue  action  in  name  of,  on 

expiration  of  charter,  1784. 
NEW  MATTER;  In  defense,  replied  to  as  well  as  counterclaim;  reply, 
1901. 

;  where  answer  contains  both  denials  and  new  matter,  1702, 

1703. 
and  denials,  both  interposed  In  reply  (Wis.)  1699. 
NEW  PARTIES;  order  bringing  In,  on  filing  of  cross-complaint  (Wis.) 

2490. 
NEW  PROMISE  (see  Peomise). 
NEW  TRIAL;  affidavit  for,  for  misconduct  of  jury,  1988 

affidavit  for;  improper  communication  by  party  to  member  of  jury, 

1989. 
affidavit  for;  misconduct  of  juror,  1987. 
for  excessive  damages;  order  for,  1993. 

in  ejectment;  undertaking  required  as  condition  for  (Wis.)  2142. 
motion  for,  on  ground  of  newly-discovered  evidence,  1980. 

;  affidavit  for,  1981. 

;  corroborating  affidavit,  1982. 
motion  for  on  ground  of  surprise;  affidavit  for,  1983,  1984,  1985. 

;  corroborating  affidavit,  1986. 

motion  for,  on  minutes  of  judge,  1979. 

motion  to  set  aside  report  of  referee,  and  for,  1970. 

order  granting,  before  judgment,  on  terms,  1990. 
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NEW  TRIAL— cont. 

;  without  terms,  1991. 

;  after  judgment  entered,  1992. 

statutory,  in  ejectment;  affidavit  for  (Wis.)  2140. 

statutory,  in  ejectment;  order  granting  (Wis.)  2141. 

where  there  is  none;    judgment  affirming  or  reversing  justice's 

judgment  (Wis.)  2218. 
(See  Tkiai,  de  Novo.) 
NEWLY-DISCOVERED  EVIDENCE;  motion  for  new  trial  on  ground  of, 
1980. 

;  affidavit  for,  1981. 

■;  corroborating  affidavit,  1982. 

NEWS;  republication  of  froni  other  papers,  mitigation;  defense,  in  ac- 
tion for  libel  and  slander,  1633. 
NEWSPAPER;  complaint  against  editor  or  publisher,,  for  libel,  967. 

complaint  for  services  in  editing,  672. 
NEXT  OF  KIN;  claims  against,  in  administration  proceedings,  p.  816  n. 
NOISE  AND  VIBRATION  of  heavy  machinery;  allegation  of  nuisance 

from,  1066. 
NOISY  BELLS;  allegation  for  injunction  against,  408. 
NOMINAL  DAMAGES;  complaint  in  ejectment  (Wis.)  1099. 

In  petition  for  ejectment  (Iowa)  1108. 
NONAGE;  complaint  for  annulling  marriage  on  account  of,  1256. 
NONACCBPTANCE;   complaint  by  payee  against  drawer  for,  614. 

;  pleading  copy  of  bill,  615. 

;  corporation  drawer,  616. 

NONATTENDANCE,    in   supplementary   proceedings;    affidavit   of,    as 

foundation  for  contempt  proceedings,  2344. 
NONDELIVERY;  of  part  of  goods;   complaint  in  action  against  seller 
on  contract  of  sale,  836. 
complaint  against  seller  on  contract  of  sale  for,  834. 

;  oral  contract  alleging  part  payment,  835. 

;  allegation  of  damage,  p.  452  n. 

of  stock  on  contract  of  sale;  complaint  in  action  against  seller,  839. 
(See  Deliveby.) 
NONJOINDER;  of  coadministrator;  defense  In  abatement,  1355. 
of  co-executor;  defense  in  abatement,  1356. 
of  necessary  defendant;  defense  in  abatement,  1359. 
of  other  owners  of  land;  defense  in  abatement,  1354. 
of  owner  of  equity  of  redemption;  defense,  in  mortgage  foreclosure, 

1687. 
of  party  to  contract;  defense  In  abatement,  1352. 

;  in  case  of  indorsement,  1353 

of  tenant  in  common  as  to  part  of  goods;  defense  in  abatement, 

1357. 
(See  Misjoinder.) 
NONLEVIABLE  ASSETS  (see  Ceemtob's  AcTipw). 
NON-NEGOTIABLE  NOTE;  complaint  against  maker  and  irregular  In- 
dorser  of,  604. 
note  or  instrument  (see  Note;  Obdee). 
NONPAYMENT,  notice  of;   complaint  by  payee  against  drawer,  alleg- 
ing excuse,  625. 
notice  of,  or  collection  from  principal,  neglect  of;  defense  by  surety 

on  lease,  1529. 
of  fare,  justification  of  removal  from  railroad  car;  defense,  in  ac- 
tion for  assault  and  battery,  1618. 
of  redemption  moneys;  final  order  of  dismissal  for,  2198. 
of  redemption  money;  affidavit  by  defendant  of,  2197. 
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NONPAYMENT— cont. 

payee  against  drawer  for;    complaint;   on  bill  of  exchange;   de- 
mand and  notice  waiyed,  620. 

;  payable  at  sight  or  certain  time,  617. 

■ ;  nonpresentment  because  countermanded,  618. 

;  nonpresentment  because  drawee  not  found,  619. 

(See  Payment.) 
NONPERFORMANCE  of  contract  of  sale  of  real  estate;   allegation  of 

rescission  by  defendant,  excusing  nonperformance  by  plaintiff, 

895. 
NONPRESENTMENT;    allegation  of  excuse  for;    complaint  by  payee 

against  drawer,  on  check,  626. 
because  countermanded;   complaint  by  payee  against  drawer,  on 

bill  of  exchange,  618. 
because  drawee  not  found;  complaint  by  payee  against  drawer,  on 

bill  of  exchange,  619. 
demand  and  notice  waived;  complaint  by  payee  against  drawer,  on 

bill  of  exchange,  620. 
denial  of  excuse  for;  defense,  in  action  on  bills  and  notes,  1481. 
maker  not  found;  allegation  of  excuse,  in  complaint  on  promissory 

note,  597. 

(See   PEESENTJfEKT.) 

NONRESIDENT;  defendant;  imprisonment  in  action  against,  p.  109  n. 
defendant;  affidavit  for  arrest  in  civil  action,  183. 
defendant;  affidavit  for  publication  of  summons  (Minn.)  162,  (Wis.) 

142. 

;  order  of  publication,  151. 

failure  to  obtain  jurisdiction  of;  defense,  in  action  on  judgment, 

1534. 
Infant   defendant;    affidavit  and   petition   for   guardian   ad   litem 

(Wis.)  106. 
Infant  defendant;  application  for  guardian  ad  litem  (Minn.)  108, 

(N.  Dak.  and  S.  Dak.)  109. 
Infant  defendant;  order  appointing  guardian  ad  litem  (N.  Dak.  and 

S.  Dak.)  110,  (Wis.)  107. 
Infa,nt   defendant;    notice   of   application   for   guardian   ad   litem, 

(Wis.)  107o. 
or  unknown  defendants;  order  of  publication  against,  In  condemna- 
tion proceedings  (S.  Dak.)  2545. 
or  unknown   owners,   in   condemnation   proceedings;    affidavit  for 

publication  of  summon^  (S.  Dak.)  2544. 
plaintiff  or  sureties  becoming,  after  action  brought;   affidavit  for 

security  for  costs  (Minn.,  N.  Dak.  and  S.  Dak.)  2290. 
NONSUIT;  judgment  of,  2154. 
NOTARY  PUBLIC;  acknowledgment  by,  p.  10  n.,  p.  13  n. 

denial  of  certificate  of;  defense,  in  action  on  insurance  policy,  1502. 
effect  of  seal,  p.  8  n. 
seal  on  acknowledgment,  pp.  10,  11  n. 
within  state;  acknowledgment -by,  pp.  14-17  n. 
without  state;  acknowledgment  by,  pp.  11-14  n. 
NOTE;  accommodation  maker  of;  complaint  by,  for  money  paid,  635. 
against  maker  and  indorser;  complaint  seeking  to  reach  collateral 

securities  held  by  indorser  and  enjoining  transfer,  1238. 
and  costs  of  suit  thereon ;  statement  for  confession  of  judgment,  by 

defendant  in  person,  2256. 
assuming  to  pay  defendant's;  statement  for  confession  of  judgment, 

by  defendant  in  person,  2246. 
contingent  liability  to  an  accommodation  indorser  of;   statement 

for  confession  of  judgment,  by  defendant  in  .person,  2261. 
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NOTE — cont 

;  of  draft,  2262. 

discounted;  complaint  against  broker  for  proceeds,  654. 

for  accommodation  and  misapplied;  defense,  in  action  on  bills  and 
notes,  1464. 

for  liquor  sold  without  license;  defense  of  invalidity,  1401. 

given  for  goods  sold  by  deceit;  defense,  in  action  on  bills  and  notes, 
1467. 

given  for  goods  sold  with  false  warranty;  defense,  in  action  on  bills 
and  notes,  1468. 

given  for  purchase  money  and  failure  to  convey;  defense,  in  action 
on  bills  and  notes,  1466. 

given  on  purchase  of  diseased  sheep,  Injuring  other  sheep;  defense, 
in  action  on  bills  and  notes,  1470. 

given  to  compound  felony;  defense,  in  action  on  bills  and  notes, 
1485. 

guarantor;  joinder  of  with  maker,  p.  395  n. 

in  part  payment,  agreement  to  take;  defense.  In  action  for  goods 
sold,  1443. 

Induced  by  fraud;  defense.  In  action  on  bills  and  notes,  1471. 

joint  maker  of;  complaint  against  another  for  contribution,  638. 

lodged  with  bank  for  collection;  complaint  against  bank  for  neg- 
lecting to  present,  904. 

mistake  in  amount  of;  defense,  in  action  on  bills  and  notes,  1455. 

money  paid  by  acceptor  without  funds;  complaint  for,  636. 

money  paid  by  indorser;  complaint  for,  637. 

of  issue,  notice  of  trial  and  (Minn.)  1899,  (N.  Dak.  and  S.  Dak.) 
1900,  (Wis.)  1898. 

of  third  person,  assets  of  debtors  transferred  for,  and  note  assigned 
for  benefit  of  creditors;  complaint  against  debtors,  seeking  to  set 
aside  transaction  as  fraudulent,  and  for  a  receiver,  1192. 

or  bill;  complaint  to  restrain  negotiation  of,  1236,  1237. 

or  draft  not  due;  defense,  suspension  of  remedy,  1408. 

payable  in  chattels  on  demand;  complaint  for,  786. 

;  chattels  to  be  delivered  at  certain  time  and  place,  787. 

payable  on  condition;  complaint  on,  788. 

;  only  in  case  maker's  business  exceeds  certain  sum,  785. 

promissory;  complaint  for  conversion  of,  872. 

or  acceptance  given  for  goods  sold  but  not  delivered;  defense,  In 
action  on  bills  and  notes,  1465. 

signed  by  married  woman  as  surety  for  husband;  defense,  in  an- 
swer, invalidity  of  contract,  1385. 

refusal  to  execute;  complaint  by  seller  against  buyer,  on  contract  of 
sale,  842. 

transfer  of  by  moneyed  corporation,  denial  of  validity  of;  defense, 
In  action  on  bills  and  notes,  1475. 

usury  in  making;  defense  In  action  on  bills  and  notes,  1457,  1458. 

• ;  where  tender  of  principal  necessary  and  interest  only  for- 
feited, 1459. 

warranty  of  genuineness  of;  complaint  on,  847. 

(See  Deajt;  Judgment  Note;  Pbomissoey  Note;   Secueity.) 
NOTICE;  actual,  defendant  served  by  publication  not  receiving;  affida- 
vit to  open  default  and  defend  (Wis.)  2279. 

affidavit  of  service  of,  on  party  in  possession  of  mortgaged  prop- 
erty; in  foreclosure  by  advertisement,  2458. 

and  demand  waived;  complaint  by  payee  against  drawer,  620. 

and  presentment,  breach  of  special  agreement  as  to;  defense,  in  ac- 
tion on  bills  and  notes,  1482. 

by  clerk,  of  filing  of  deposition  (Iowa)  1880. 
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NOTICE— cont. 

by  clerk,  of  strikiag  struck  jury  (Wis.)  1910. 

by  commissioner,  of  perpetuation  of  testimony  against  all  persona 
(Wis.)  1892. 

;  return  and  certificate  (Wis.)  1893. 

by  owner  of  vicious  dog,  p.  550  n. 

by  sheriff  to  party  to  appoint  appraisers  of  personal  property,  on 

execution  (Iowa)  2319. 
demand  and;  allegation  of  waiver  of,  598. 

;  after  maturity,  599. 

denial  of;  defense,  in  action  on  bills  and  notes,  1479. 
deposition  taken  on;  notice  of  filing  (Wis.)  1853. 
deposition  taken  upon;  form  of  (Wis.)  1846. 

;  certificate  to  be  attached  to  (Wis.)  1847. 

Indorsed  on  pleading  returned  for  irregularity,  1743. 
of  acceptance  of  offer  to  allow  judgment,  1823. 

;  affidavit  to  enter  judgment,  1824. 

;  judgment  thereon,  1825. 

of  acceptance  of  offer  to  liquidate  damages,  1826o. 

of  attachment  of  real  estate  or  bulky  personal  property,  to  be  re- 

corded  in  office  of  register  of  deeds  (N.  Dak.)  270. 
— — ;  copy  to  be  served  on  person  in  possession,  271. 
of  amended  pleading,  when  copy  not  served,  1725 
of  appeal  from  assessment  of  damages  for  land  taken  for  railway- 
purposes  (Iowa)  2537. 
of  appeal  from  award  of  commissioners,  in  condemnation  proceed- 
ings (Wis.)  2516,  (Minn.)  2531. 

• ;  judgment  after  trial  (Minn.)  2532. 

of  appeal  to  supreme  court  from  whole  judgment,  2357. 

• ;  from  part  of  judgment,  2358. 

;  from  order  or  part  thereof,  2359. 
of  application  for  additional  security  in  attachment  (Wis.)  226. 
of  application  for  appraisal  of  stock  killed  by  railroad,  or  injured 

(S.  Dak.)  51. 
of  application  for  appraisal  of  stock  killed;  how  served  (S.  Dak,) 

p.  39  n. 
of  application  for  commission  to  take  deposition  (Minn.)  1863. 
of  application  for  guardian  ad  Item,  p.  65  n. 

of  application  for  guardian  ad  litem  for  nonresident  infant  defend- 
ant (Wis.)  107a. 
of  application  for  guardian  ad  litem,  nonresident  infant  defendant 

(Minn.)  p.  108  n. 
of  application  for  judgment  for  amount  admitted  by  answer  to  be- 
due  (Wis.)  1762. 
of  application  for  judgment  In  partition,  to  be  given  to  afiy  de- 
fendant who  has  appeared,  2108. 
of  application  for  judgment,  part  of  plaintiff's  claim  admitted  by 

answer;  judgment  by  default  before  clerk,  2042. 
of  application  for  receiver  (Iowa)  471,  (Nebr.)  478. 
of  application  for  temporary  Injunction  (Iowa)  443. 
of  application  for  writ  of  certiorari,  2403. 
of  application  to  change  name  (Wis.)  2483. 
of  application  to  court  for  judgment  by  default,  in  ordinary  case, 

2047. 
of  assessment  of  amount  of  recovery  on  judgment  by  default  before- 

clerk,  2038. 
of  assignment  of  claim  for  mechanic's  lien  (Wis.)  377. 
of  calling  instalment  of  subscriptions  to  stock  in  corporation,  2574^ 
of  chattel  mortgage  sale;  in  foreclosure  by  advertisement,  2455. 
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NOTICE— cont. 

of  claim  against  city,  44,  p.  26  n. 

of  claim  against  railroad  for  stock  killed,  46. 

of  claim  to  surplus,  in  foreclosure  (Wis.)  1959. 

of  danger  of  damage  by  mob  or  riot,  p.  485  n. 

of  election  to  take  issue  on  garnishee's  answer  (Wis.)  302. 

of  examination  of  adverse  party,  1S39. 

;  affidavit  to  accompany,  when  examination  is  required  before 

issue  is  joined,  1840. 

of  exception  to  bail,  in  civil  action,  190. 

of  filing  condemnation  commissioners'  report  (Minn.)  2530. 

of  filing  decision,  1978. 

of  filing  of  deposition  taken  on  notice  (Wis.)  1853. 

of  filing  report  of  referee,  in  reference,  1966. 

of  filing  security  for  costs  (Wis.)  2285. 

of  first  meeting  of  stockholders  of  corporation  (Wis.)  2565, 

of  foreclosure  sale  (N.  Dak.  and  S.  Dak.)  2084. 

of  garnishment,  to  defendant  (Iowa)  317,  (Minn.)  311. 

lOf  hearing,  in  mandamtis,  on  failure  of  relator  to  demur  or  plead; 
alternative  writ  of  mandamus,  2427. 

of  hearing  of  trial  before  referee,  by  party,  1954. 

of  hearing  petition  for  condemnation  by  railway  company;   order 
requiring  (Wis.)  2507. 

;  notice  of  hearing  (Wis.)  2508. 

of   incumbrance;    answer   that   defendant   is    iona  fide   purchaser 
without,  1692. 

of  irregularity  in  respect  to  one  of  several  persons  pleading  to- 
gether, 1744. 

of  issuance  of  commission  to  take  deposition  (Iowa)  1871. 

— -;  interrogatories  (Iowa)  1872. 

;  cross  interrogatories  (Iowa)  1873. 

of  issuing  commission  to  take  deposition  (Wis.)  1849. 

of  justification  of  sureties  on  defendant's  undertaking  in  replevin 
(N.  Dak.,  S.  Dak.  and  Wis.)  338. 

of  killing  of  stock  by  railroad  company  (Iowa  and  Nebr.)  50. 

of  killing  stock  by  railroad  company;  how  served  (Iowa  and  Nebr.) 
p.  29  n. 

of  mechanic's  lien,  by  subcontractor  (N.  Dak.)  385. 

of  meeting  of  arbitrators,  63. 

of  meeting  of  commissioners  in  condemnation  proceedings   (Wis.) 
2513. 

of  no  personal  claim,  with  original  notice  (Iowa)  114. 

of  nonpayment,  alleging  excuse  for  failure  to  give;  complaint  by 
payee  against  drawer,  625. 

of  nonpayment  or  collection  from  principal,  neglect  of;  defense,  by 
surety  on  lease,  1529. 

of  object  of  action,  p.  78  n. 

of  object  of  action,  in  foreclosure,  120. 

of  object  of  action,  in  partition,  121. 

of  ownership  in  attached  property  by  third  person  (Iowa)  260. 

of  personal  injury  (Wis.)  50a. 

of  personal  Injury  (see  Claim). 

of  personal  injury,  or  injury  to  property  by  railroad  company  (Wis.) 
p.  553  n. 

of  petition  by  state  board  for  condemnation  of  lands  for  state  insti- 
tution (Wis.)  2521. 

of  petition  for  guardian  ad  litem  for  infant  plaintiff,  96. 

of  presentation  of  petition  for  condemnation  (Minn.)  2525. 

of  receiver's  appointment,  in  supplementary  proceedings,  2341. 


INDEX.  1887 

IReferences  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300, 
Vol.  I;  1300-2576,  Vol.  II.] 

NOTICE— cont 

of  receiver's  motion  for  instructions  as  to  aistribution,  465. 

of  redemption,  by  redemptioner  to  sheriff,  in  mortgage  foreclosure 

(Minn.,  N.  Dak.  and  S.  Dak.)  2079. 
of  regular  annual  meeting  of  stockholders  of  corporation,  2566. 
of  retainer,  and  demand  by  attorney  for  change  of  venue  because 

action  not  brought  in  county  -where  defendant  resides,  1803. 

;  for  other  reason  than  residence,  1804. 

of  return  and  filing  of  commission  to  take  deposition  (Wis.)  1854. 
of  sale,  affidavit  of  posting,  in  foreclosure  by  advertisement,  2459. 
of  sale;  affidavit  of  service  on  mortgagor,  in  foreclosure  by  adver- 
tisement (Minn.)  2456. 
of  sale,  in  foreclosure  by  advertisement,  2450. 
of  sale,  in  foreclosure  by  advertisement;  affidavit  of  publication, 

2451. 
of  sale,  in  partition,  2125. 
of  sale  on  execution,  general  form,  2349. 
of  second  levy  of  property  previously  attached  (Wis.)  221. 
of  settlement  of  bill  of  exceptions,  1998. 

of  settlement  of  interrogatories  for  deposition   (Minn.)    1866. 
of  sheriff's  or  referee's  sale  in  mortgage  foreclosure,  2071. 
of  sheriff's  sale,  in  mortgage  foreclosure  (Minn.)  2076. 
of  special  appearance,  205. 
of  special  appearance,  -with  motion  to  set  aside  service  of  summons 

and  vacate  proceedings,  206. 
of  special  appearance  and  motion  on  affidavit  to  set  aside  service  of 

summons  and  judgment  for  want  of  sufficient  service,  2277. 
of  subcontractor's  lien  (Iowa)  382,  (Minn.)  380,  (Wis.)  374. 
of  subsequent  proceedings;  waiver  of,  on  general  appearance,  204. 
of  summons,  defendant  not  found  (Nebr.)  173. 

;  unknown  heirs,  176. 

of  taking  deposition  (Iowa)  1870. 

of  taking  deposition  within  state  (Wis.)  1843,  (Minn.)  1860. 

of  taking  deposition  without  state  (Minn.)  18^9,  (Wis.)  1844. 

of  taxation  of  costs,  accompanying  bill  of  costs,  2294. 

of  taxation  of  costs,  in  supreme  court,  2299. 

of  thresher's  lien  (S.  Dak.)  387. 

of  trial  (Iowa)  1901. 

of  trial  and  note  of  issue  (Minn.)  1899,  (N.  Dak.  and  S.  Dak.)  1900, 

(Wis.)  1898. 
on  application  for  perpetuation  of  testimony  of  witness  within  state 

(Minn,  and  Wis.)  1885. 
or  agreement;  caption  and  certificate  to  deposition  taken  on  (Nebr.) 

1882. 
or  claim  for  Injury  by  mimicipality;  filing,  p.  568  n. 
order  or  commission;  certificate  to  deposition  taken  under  (Minn.) 

1861. 
payment  to  assignor  without;  allegation  of  in  answer,  1373. 
protest  and  dishonor,  allegation  of;    by  indorser  to  give  credit, 

p.  320  n. 
requesting  admission  of  genuineness  of  documentary  evidence,  1833. 

;  admission  thereunder,  1834. 

sheriff's,  of  levy  on  personal  property  (N.  Dak.  and  S.  Dak.)  2311. 
stipulation  for  taking  deposition  without  (Wis.)  1845.  ' 

termination  of  service  by;  defense  in  action  on  employment  con- 
tract, 1545. 
that  matter  pleaded  in  justification  will  also  be  proved  in  mitigSr 

tion;  defense,  in  action  for  libel  and  slander,  1628. 
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NOTICE — cont. 

to  county  attorney,  of  issuance  of  writ  of  habeas  corpus  (Iowa)' 
2384. 

to  defendant  to  choose  appraiser  in  replevin  (Iowa)  364. 

to  district  attorney,  where  the  party  is  detained  on  a  criminal  ac- 
cusation; habeas  corpus,  2389. 

to  garnishee  (Iowa)  316. 

to  garnishee  in  attachment  (Nebr.)  325. 

to  garnishee,  to  show  cause  why  execution  should  not  issue  (Iowa) 
320. 

to  garnishee  upon  execution  (Iowa)  318. 

to  guarantor,  of  default,  on  action  against,  p.  393  n. 

to  keep  dry;  complaint  against  carrier  for  not  regarding,  920. 

to  landowner  of  assessment  of  damages  by  appraisers,  in  condemna- 
tion proceedings  (Nebr.)  2551. 

to  party  interested,  of  time  and  place  of  return  of  writ  of  habeas 
corpus  (N.  Dak.  and  Wis.)  2388. 

to  plaintiff,  of  third  person's  claim  to  attached  property  (S.  Dak.) 
278. 

to  produce  documentary  evidence,  at  trial,  1838. 

to  resident  land  owner,  of  application  for ,  appointment  of  commis- 
sioners to  assess  damages  for  land  taken  for  railway  purposes 
(Iowa)  2535. 

to  take  deposition  (Nebr.)  1881. 

(See  Claim;  Due  Notice;  Guaedian  ad  Litem;  Service.) 
NOTICE  OP  MOTION;  by  plaintiff,  for  judgment  on  the  pleadings,  1761. 

for  assessment  of  value  of  improvements  and  taxes  paid,  by  de- 
fendant, in  ejectment,  after  plaintifE's  recovery  (Wis.)   2135. 

for  change  of  venue,  1807. 

for  dismissal,  2031. 

for  extension  of  time  to  answer,  1717. 

for  injunctional  order  (N.  Dak.,  S.  Dak.  and  Wis.)  392. 

for  interpleader,  1796. 

for  intervention,  1792. 

for  judgment  on  failure  to  reply  to  counterclaim,  2056. 

;  affidavit  of  no  reply,  2055. 

;  order  for  judgment,  2057. 

;  judgment,  2058. 

for  leave  to  amend  pleading  not  served,  1723. 

for  leave  to  continue  action  and  serve  supplemental  complaint,  1769. 

for  leave  to  file  supplemental  complaint,  1734. 

for  leave  to  issue  execution  after  five  years  (S.  Dak.  and  Wis.)  2310. 

for  leave  to  serve  amended  pleading,  copy  with  motion,  1722. 

for  leave  to  sue  on  judgment,  in  same  court,  79. 

for  leave  to  sue  on  judgment,  service  of,  p.  47  n. 

for  leave  to  sue  receiver,  83. 

for  order  settling  questions  to  be  tried  by  jury;  alternative  writ  of 
mandamus  (Wis.)  2428. 

for  payment,  after  reference,  of  claim  to  surplus  in  foreclosure 
(Wis.)  1964. 

for  receiver,  456. 

for  reference  of  cause,  1930. 

for  reference  of  claim  to  surplus  in  foreclosure  (Wis.)  1961. 

for  reference  to"  ascertain  damages,  in  injunction,  452. 

for  trial  of  issues  of  fact  in  equitable  action,  or  issues  not  made 
by  the  pleadings,  before  a  jury,  1925. 

for  writ  of  assistance  after  execution,  or  foreclosure  sale  (Wis  ) 
2325. 

on  affidavit  to  open  default  judgment  and  for  leave  to  answer,  2274. 
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NOTICE  OP  MOTION— cont. 

;  order  granting,  2275. 

on  affidavit  (see  Affidavit). 

on  death  or  disability  of  plaintiff,  for  revival  or  continuance,  17G5. 

that  defendant  satisfy  that  part  of  claim  admitted  to  be  just  (Wis.) 
1763,  1764. 

to  amend  complaint;  adding  defendant,  1728. 

;  correcting  fictitious  name,  1729. 

;  striking  out  coplaintiffs  and  making  them  defendants,  1727. 

to  compel  plaintiff  to  elect  between  several  counts  setting  forth  the 
same  cause  of  action,  1749. 

' ;  affidavit  for  same,  1750. 

;  order  requiring  election,  1751. 

to  compel  reply,  1738. 

to  confirm  award,  66. 

to  confirm  report  of  actual  partition  (Wis.)  2121. 

to  confirm  report  of  referee,  on  damages  in  injunction,  454. 

to  consolidate  actions,  1820. 

to   declare  action  dismissed  unless  the  proper  parties  revive  It 
(Wis.)  1776. 

;  affidavit  for,  1777. 

;  order  thereon,  1778. 

to  discharge  receiver,  469. 

to  Instruct  receiver,  463. 

to  limit  examination  of  adverse  party,  1841. 

to  make  pleading  more  definite  and  certain,  1720. 

to  modify  award,  68. 

to  modify  or  vacate  injunction,  450. 

to  preclude  party  from  giving  evidence  of  account  or  hill  of  par- 
ticulars, 1715. 

to  quash  alternative  writ  of  'mandamus,  2423. 

to  require  attorney  to  receive  pleading,  1745. 

;  order  thereon,  1746. 

to  review  clerk's  taxation  of  costs  (Wis.)  2296. 

to  revoke  appointment  of  receiver,  467. 

to  set  aside  replevin  proceedings  for  irregularity  (N.  Dak.,  S.  Dak. 
and  Wis.)   340. 

to  strike  out  answer,  1752. 

;  affidavit  as  to  falsity,  1753. 

• ;  corroborative  affidavit,  1754. 

;  order  thereon,  1755. 

to  strike  out  irrelevant,  redundant  or  scandalous  matter,  1747. 

;  order  thereon,  1748. 

to  strike  out  on  defense  as  sham,  and  for  judgment  on  the  other  as 

frivolous,  1756. 
to  substitute  officer's  successor,  on  revival,  1785. 

;  affidavit  therefor,  1786. 

\ ;  order  thereon,  1787. 

to  suppress  deposition  (Wis.)  1855. 
to  suppress  deposition,  and  order  thereon  (Minn.)  1869 
to  vacate  arrest  or  reduce  bail,  197. 
to  vacate  attachment  (Wis.)  229. 
to  vacate  award,  67. 

to  revive  action  against  personal  representatives  of  deceased  de- 
fendant, 1779. 

;  affidavit  therefor,  1780. 

p ;  order  thereon,  1781. 

(See  Motion). 
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NOVATION  by  substitution  of  new  creditor;  defense  of,  1415. 

;  in  case  of  promise  to  apply  indebtedness  upon  mortgage  by 

plaintiff,  1416. 

NUISANCE;  breach  of  covenant  against;  complaint  for,  807. 

burning  brick;  allegation  for  injunction  against;  406. 
NUISANCE;  complaint  for: 

;  abatement  of  brickyard,  1064,  gas  ■works,  1063,  soap  factory, 

1061. 

;  abatement,  against  continuer  of  nuisance,  1062. 

;  abatement,  negligence  in;  trespass  by  city  officers,  1010. 

;  backwater  caused  by  erection  of  dam,  1070. 

;  brickyard,  abatement  of,  1064. 

;  building  in  public  street;  complaint  in  equity  by  city  to  en- 
join erection  of,  1078. 

;  bursting  of  reservoir;  complaint  for  damage  from,  1075. 

;  city,  complaint  by  in  equity,  to  enjoin  erection  of  a  building 

in  public  street,  1078. 

;  continuer  of  nuisance,  against,  for  abatement,  1062. 

;  damage  from  bursting  of  reservoir,  1075. 

;  damages,  recovery  of  and  abatement  of  nuisance  from  ofCensire 

trade,  1058,  1059,  injunction  for,  1060. 
■ ;  deposit  of  garbage  on  neighboring  lands;  complaint  In  equity 

to  enjoin  threatened  nuisance,  1079. 

;  diverting  water  from  plaintiff's  mill,  1069. 

;  equity;  complaint  by  city  to  enjoin  erection  of  a  building  In 

a  public  street,  l07S. 
;  equity,  complaint  in,  to  enjoin  nuisance  caused  by  polluting 

■syatprs  of  a  stream  by  refuse  of  a  starch  factory,  1077., 
;  equity;   complaiiit  to  enjoin  threatened  nuisance  by  deposit 

of  garbage  on  neighboring  lands,  1079. 

;  erecting  dam  causing  backwater,  1070. 

;  erecting  dam  which  is  a  nuisance,  1071. 

;  against  erector,  land  transferred,  1072. 

;  damage  to  land,  1073. 

;  erection  of  bpilding  in  a  public  street;  complaint  by  city,  In 

equity,  to  enjoin,  1078. 

;  establishment  (see  Rbndeking  Establishment). 

;  factory  (see  Soap  Factory;  Starch  Factoet). 

;  garbage  on  neighboring  lands,  deposit  of;  complaint  in  equity 

to  enjoin  threatened  nuisance  by,  1079. 

;  gas  Typrks,  abatement  of,  1063. 

;  heavy  machinery,  noise  and  vibration  from;  allegation  of  nui- 
sance from,  1066. 

;  injunction  against  erection  of  building  in  public  street;  com- 

;  house  of  prqstitution;  allegation  of  nuisance  by,  1068. 

plaint  in  equity  by  city,  1078. 
' ;  injunction  of  nuisance  caused  by  polluting  waters  of  stream 

by  refuse  of  starch  factory,  1077. 
;  injunction  of  nuisanpe  threatened  by  deposit  of  garbage  on 

neighboring  lands;  complaint  in  equity,  1079. 
;  injury  to  child  playing,  by  dangerous  and  attractive  nuisance 

in  street,  1053. 

• ;  injury  to  private  person  from  obstructing  street,  1076. 

;  lands,  neighboring,  threatened  nuisance  by  deposit  of  garbage 

on;  complaint  in  equity  to  enjoin,  1079. 
;  land  transferred;  complaint  against  erector  of  dam  ■which  is  a 

nuisance,  1072. 
■ ;  limekiln;  allegation  of  nuisance  from  operating  of,  1067. 
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NUISANCE— cont. 

-r — ;  machinery,  heg,yy,  noise  an^  vibration  from;   allegation  of 
nuisance  from,  1066. 

;  mill;  diverting  water  from,  1069. 

—— ;  neighboring  lands,  tiireatened  nuisance  by  deposit  of  garbage 

on;  complaint  in  equity  to  enjoin,  1079. 
;  noise  and  vibration  of  heavy  machinery;  allegation  of  nui- 
sance from,  1066.  > 

• ;  nuisance,  dangerous  and  attractive.  In  street,  injuring  child, 

1053. 

;  nuisance  public;  trespass  by  city  officers  while  abating,  1010. 

;  nuisancei  (see  Abatement). 

;  obstructing  private  way,  1074. 

;  obstructing  street,  causing  injury  to  private  person,  1076. 

■ ;  offensive  trade;  abatement  of  nuisance  from  and  to  recover 

damages,  1058,  105&. 

• ;  yrith  prayer  for  injunction,  1060. 

;  operation  of  limekiln;  allegation  of  nuisance  from,  1067. 

;  person,  injury  to,  from  obstructing  street,  1076 

;  pqlluting  waters  of  a  stream  by  refuse  of  a  starch  factory; 

complaint  in  equity  to  enjoin  nuisance,  1077. 

;  private  person,  injury  to,  from  obstructing  street,  1076. 

;  private  way,  obstructing,  1074. 

;  prostitution,  house  of;  allegation  of  nuisance  by,  1068. 

■ ;  public  street  (see  Stbeet). 

■ ;  recpvery  of  damages  and  abatement  of  nuisance  from  offiensive 

trade,  1058,  1059. 

;  prayer  for  Injunction,  1060. 

;  refuse  of  starch  factory  polluting  waters  of  a  stream;   com- 
plaint in  eq^ity  to  enjoin  nuisance,  1077. 

• ;  rendering  establishment;  allegation  of  nuisance  from,  1065. 

;  reservoir,  damage  fropi  bursting  of,  1075. 

;  soap  factory,  abatement  of,  1061. 

• ;  special  damage  to  land,  allegation  of,  in  action  against  erector 

of  dam  which  is  a  nuisance,  1073. 

;  starch  factory,  refuse  polluting  waters  of  a  stream;  complaint 

in  equity  to  enjoin  nuisance,  1077. 

;  stream,  polluting  waters  of,  by  refuse  from  starch  factory; 

complaint  in  equity  to  enjoin  nuisance,  1077. 

; street,  erection  of  building  in;  complaint  in  equity  by  city,  to 

enjoin,  1078. 

;  street,  obstructing,  causing  injury  to  private  person,  1076. 

;  threatened  nuisance  by  deposit  of  garbage  on  neighboring 

lands;  complaint  in  equity  to  enjoi^i,  i079. 
threatened  nuisance  (see  Nuisance). 

;  trade,  offensive;   abatement  of  nuisance  from,  anfl  recovery 

of  damages,  1058,  1059. 

;  prayer  for  injunction,  1060. 

;  transferred  land;    against  erector  of  dam  which  is  a  nui- 
sance, 1072. 
;  vibration  and  noise  from  heavy  machinery;  allegation  of  nui- 
sance from,  1066. 

;  water,  diverting  from  plaintiff's  mill,  1069. 

;  waters  of  a  stream,  polluting  by  refuse  from  starch  factory; 

complaint  in  equity  to  enjoin  nuisance,  1077. 

;  wa,y  (see  Private  Way). 

- — ;  judgment  abating,  and  for  damages  in  action  at  law  (Wis.) 

2180. 
;  judgiuaat  abating;  undertaking  on  appeal,  2365, 
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NUISANCE— cont. 

;  public;  complaint  for  trespass  by  city  officers  while  abating^ 

1010. 

;  remedy  for,  in  law  and  equity,  p.  606  n. 

;  (See  Abatement  of  Nthsance;  Threatened  Nuisance). 

continuance  of  slaughter  house;  allegation  for  injunction  against, 

1053. 
dangerous  and  attractive,  in  street;  complaint  for  injuring  child, 

407. 
defense;  admission  of  conducting  business  but  denial  that  it  is  nuis- 
ance, 1644. 
defense;  denial  of  building  or  maintaining  dam,  1643 
defense;  denial  of  plaintiff's  title,  1641. 
defense;  license  to  maintain  coal  hole  in  sidewalk,  1646. 
defense;  prescriptive  right  to  use  water,  1645. 
denial  of;  as  against,  1642. 
NUMEROUS  plaintiffs;  complaint  by  one  on  behalf  of  all;  allegation  Of 

representative  capacity,  522. 
OATH;  and  appraisal  in  replevin  (Nebr.)  371. 

of  appraisers,  in  condemnation  proceedings  (Nebr.)  2550. 

of  appraisers  of  attached  personal  property  (Wis.)  219. 

of  appraisers  of  stock  killed  or  crippled  (S.  Dak.)  53. 

of  arbitrator,  62,  p.  37  n. 

of  commissioners,  in  condemnation  of  lands  for  state  institution 

(Wis.)  2523. 
of  commissioners,  in  condemnation  proceedings  (Wis.)  2511. 
of  commissioners,  in  partition  (Wis,)  2115. 
of  condemnation  commissioners   (Minn.)  2528. 
of  receiver  (Iowa)  474,  (N.  Dak.  and  S.  Dak.)  476. 
of  referee   (Minn.)   1949,   (Iowa  and  Nebr.)   1950,   (N.  Dak.)   1951,. 

(S.  Dak.)  1952. 
on  affidavit,  pri'ma  facie  proof  of  knowledge  of  contents,  p.  7  n. 
to  jurors,  on  trial  of  third  person's  claim  to  attached  property  (S- 

Dak.)  279. 
to  witness,  on  trial  of  third  person's  claim  to  attached  property  (S. 

Dak.)  280. 
OBJECT  OP  ACTION,  notice  of,  p.  78  n. 

notice  of,  in  foreclosure,  120,  in  partition,  121. 
OFFENSIVE  TRADE;  complaint  for  abatement  of  nuisance  from,  and 

to  recover  damages,  1058,  1059,  1060. 
OFFER;  to  allow  judgment,  1822,  notice  of  acceptance,  1823. 

;  affidavit  to  enter  judgment,  1824,  judgment  thereon,  1825. 

to  liquidate  damages,  served  with  answer,  1826. 

;    notice  of  acceptance,  1826o. 

to  receive  and  pay  for  goods,  excusing  failure  to,  and  allegation  of 

refusal  to  perform  contract  of  sale,  838. 
OFFICER;  justification  by,  as  defense  in  action  for  false  imprisonment 

and  malicious  prosecution;  arrest  on  suspicion  of  feloAy,  1622. 

• ;  arrest  for  breach  of  the  peace,  1623. 

;  arrest  under  criminal  process,  1624,  und'Sr  civil  process,  1625. 

under  order  of  arrest,  1626. 
of  corporation;  acknowledgment  by  (Iowa)  22. 
of  corporation;  complaint  for  salary,  689. 
of  corporation;  resolution  of  directors  ratifying  unauthorized  act 

2575. 
of  corporation  verification  by,  on  complaint,  503,   (lows'*   bl34,  (N- 

Dak.  and  S.  Dak.)  520. 
of  joint  stock  company  (see  Joint  Stock  Company). 
of  court,  as  guardian  ai  litem  for  infant  defendant,  p.  65  n. 
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•OFFICER— cont. 

of  unincorporated  association;  complaint  by  (N.  Y.)  538. 
of  auctioneer,  by  affidavit,  of  fact  of  sale;  in  foreclosure  by  adver- 
tisement, 2452. 
or  stockholder,  answer  of;  denial  of  recovery  of  judgment  against 

corporation,  1669. 
or  stockholder  of  corporation;  denial  that  defendant  was,  1668. 
successor  of;  notice  of  motion  to  substitute,  on  revival  of  action, 
1785. 

;  affidavit  therefor,  1786,  order  thereon,  1787. 

taking  deposition;  authentication  of  (Iowa)  1879. 
without  state;  acknowledgment  by,  p.  17  n. 
without  state;  authentication  of  official  character,  12,  p.  8  n. 
■writ  of  certiorari  to  review  removal  of,  2406. 
(See  Corporation;  Muisticipal  Officer;  Public  Officer). 
OFFICERS;  and  corporation;  complaint  by  creditor  against,  to  seques- 
trate assets,  enforce  stock  subscription,  and  set  aside  fraudulent 
assignment  for  benefit  of  creditors,  1220. 
and  directors,  bringing  in  and  litigating  claims  to  recover  corpor- 
ate property  lost  or  squandered  by  them;  supplemental  complaint 
filed  by  leave  of  court  by  intervening  creditor  in  action  brought 
by  stockholder  to  sequestrate  bank  property,  1222. 
and  insolvent  bank;  amended  complaint  in  creditor's  action,  against, 
to  sequestrate  property  and  enforce  liabilities  of  stockholders  and 
officers,  1223. 
and  insolvent  corporation;  complaint  by  judgment  creditor  against, 
to  reach  unpaid  stock  subscriptions  and  corporate  assets  fraudu- 
lently conveyed  by  the  officers  to  themselves,  1207. 
and  stockholders  of  domestic  business  corporation;  enforcing  liabil- 
ities of,  sequestrating  property,  and  winding  up  affairs,  p.  740  n. 
corporate;  complaint  to  compel  accounting  by,  and  restrain  them 

from  appropriating  corporate  moneys,  1244. 
county;  complaint  by  taxpayer  to  restrain  from  paying  an  illegal 

claim,  1245. 
of  a  city;  petition  for  mandamus  against,  to  compel  levy  of  a  tax 

to  pay  judgment,  2418. 
of  city;  complaint  for  trespass  by,  while  abating  public  nuisance, 

1010. 
of  corporation;  acknowledgment  by,  15. 

of  corporation;  complaint  against,  for  issuing  false  prospectus  In- 
ducing purcliase  of  stock,  866c. 
of  corporation  refusing  to  sue;  complaint  by  stockholders  in  equit- 
able action  against  fraudulent  promoters,  1229. 
of  insolvent  insurance  company;  complaint  by  insured  against,  for 

false  representations  inducing  plaintiff  to  insure,  866a. 
of  municipality;  liability  of  municipality  for  acts  of,  p.  568  n. 
of  village  illegally  incorporated;  complaint  by  taxpayer,  challenging 

corporate  existence,  and  to  oust  officers,  1271. 
or  promoters  of  corporation;  fraudulent  representations  as  to  solv- 
ency or  condition,  p.  473  n. 
town;  complaint  against,  to  restrain  them  from  opening  highway 
defectively  laid  out,  1241. 
■OPEN  HATCHWAY;  in  building;  complaint  for  injuries  from  falling 

through,  988,  the  same  in  steamboat,  1029. 
OPEN  MARINE  POLICY;  complaint  in  action  on,  772. 
ORDER;  absolute,  for  inspection  and  copies,  after  decision  of  motion 
upon  order  to  show  cause,  1829. 
absolute,  on  petition  by  defendant  to  have  action  continued,  plain- 
tiff having  died  and-action  not  having  been  revived,  1774. 
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allowing  amended  pleading,  1724. 

allowing  appeal  from  county  court  after  expiration  of  time,  2462. 

allowing  injunction,  endorsed  on  petition  (Iowa)  444. 

allowing  intervention  and  amendnient,  in  replevin  (N.  Dak,,  S.  Dak. 
and  Wis.)  346. 

allowing  supplemental  complaint,  173'5. 

amending  mistake  in  Judgment,  2492. 

amending  order  without  prejudice  to  proceedings  already  had,  2493. 

appeal  from,  to  supreme  court;  notice 'of ,  2359. 

appointing  apipraisers  on  petition  by  railway  company  to  condemn 
land  for  right  of  way  (Nebr.)  2548. 

appointing  commissioners  in  condemnation  proceedings  (Wis.)  2510, 
(Minn.)  2527. 

appointing  commissioners  to  condemn  land  for  state  institution 
(Wis.)  2522. 

appointing  commissioners  to  partition  water  power  (Wis.)  2130. 

appointing  guardian  ad  litem  for  Infant  defendant,  103. 

appointing  guardian  ad  litem  for  infant  or  Insane  person  Interested 
in  land  condemned  (Wis.)  2509. 

appointing  guardian  ad  litem  for  Infant  plaintiff,  97. 

appointing  guardian  ad  litem,  nonresident  infant  defendant  (N. 
Dak.  and  B.  Dak.)  110,  (Wis.)  107. 

appointing  receiver  (Iowa)  472,  (Nebr.)  479,  458. 

■ ;  for  partnership,  459,  In  creditor's  action  (Wis.)  2465,  In  fore- 
closure, 460,  2496,  in  supplementary  proceedings,  2339. 

approving  plat,  in  partition,  and  directing  recording  of  same  (Wis.) 
2117. 

awarding  issues  on  petition  of  Intervening  creditor  to  set  aside  prior 
attachment  (Wis.)  233. 

bringing  in  new  parties,  on  filing  of  cross-complaint  (Wis.)   2490. 

by  consent,  substituting  executors,  without  prejudice  to  proceed- 
ings already  had,  1770. 

by  justice,  for  taking  deposition  within  state  (Minn.)  1858. 

by  sheriff,  appointing  commissoners  to  assess  damages  for  lands 
taken  for  railway  purposes  (Iowa)  2534. 

changing  name  (Wis.)   2484. 

changing  venue,  1813,  on  judges  own  motion,  1817,  on  stipulation, 
1815. 

changing  venue,  for  alleged  prejudice  of  judge  (Wis.)  1816. 

compelling  purchaser  to  complete  his  purchase,  in  foreclosure,  2103. 

compelling  reply,  1739. 

consolidating  actions,  1821. 

confirming^  award,  69. 

confirming'  referee's  report  on  damages  in  action  for  Injunction,  455. 

confirming  report  in  foreclosure  sale  (Wis.)  2073. 

confirming  report  of  partition  and  directing  judgment  (Wis.)  2122. 

confirming  report  of  sheriff  or  referee  of  his  proceedings  under  judg- 
ment in  partition,  2129. 

confirming,  setting  aside,  or  amending  report  of  referee,  1971. 

confirming  sheriff's  report  on  foreclosure  (N.  Dak.  and  S.  Dak.) 
2087. 

continuing  attachment  or  injunction  on  giving  undertaking  on  ap- 
peal from  order  vacating  (N.  Dak.,  S.  Dak.  and  Wis.)  2369. 

continuing  or  postponing  trial,  1907. 

determining  rights  of  parties,  in  partition  (Wis.)  2111. 

— — ;  report  of  referee  (Wis.)  2112. 

discharging  garnishment,  endorsed  on  bond  (Minn.)  314. 

discharging  purchaser,  In  foreclosure,  and  ordering  resale,  2105. 
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extending  time  to  plead,  1719. 

extending  time  to  plead,  pending  service  of  copy  of  account;  de- 
fense, 1708. 

final,  of  condemnation   (N.  Dak.)   2540. 

fixing  bond  and  providing  for  making  up  issue;  on  application  by 
defendant  to  purchase  plaintiff's  Interest  after  judgment  in  eject- 
ment, where  defendant  has  erected  a  building  in  part  on  the  land 
recovered  (Wis.)  2146.  . 

fixing  conditions  and  terms  of  undertaking  on  appeal  from  an  in- 
termediate order,  2367. 

for  additional  security  In  attachment  (Wis.)  227. 

for  arrest  in  civil  action;  undertaking  for,  186. 

;  plaintiff's  affidavit  to  undertaking,  187. 

for  distribution  of  surplus  in  foreclosure,  after  reference  (Wis.) 
1965. 

for  examination  of  third  person  claiming  attached  property,  refusing 
to  furnish  certificate  (Minn.)  250. 

for  ftirther  bill  of  particulars,  1713. 

for  inspection  and  copies,  or  to  show  cause,  1828. 

for  Issuance  of  commission  to  take  deposition  (Minn.)  1864. 

for  judgment  by  default  and  for  reference  or  assessment  of  dam- 
ages by  jury,  2048. 

for  judgment  for  want  of  reply,  2057. 

for  judgment  of  dismissal,  2032. 

;  unless  plaintifE  serve  summons  within  specified  time,  2033. 

for  judgment  on  frivolous  pleading,  1759,  reserving  leave  to  amend, 
1760. 

for  judgment  upon  confession  by  defendant  in  person,  to  be  en- 
dorsed on  statement  for  (N.  Dak  and  S.  Dak.)   2241. 

for  new  trial  for  excessive  damages,  1993. 

for  partition,  and  appointing  commissioners  (Wis.)  2113. 

;  directing  commissioners  to  plat  the  premises  (Wis.)  2114. 

for  payment  of  money,  failure  to  comply  with;  affidavit  In  civil  con- 
tempt (Wis.)  2009. 

;  warrant  of  commitment  (Wis.)  2010. 

for  perpetuation  of  testimony  (Iowa,  S.  Dak.  and  Nebr.)  1895,  (N, 
Dak.)  1897. 

for  revivor  or  continuance,  1768. 

for  sale  of  premises  where  partition  cannot  be  made,  In  partition 
action  (Wis.)  2124. 

(or  suit  money,  temporary  alimony,  etc..  In  divorce  action  2473. 

for  summary  conviction  of  witness;  for  criminal  contempt  in  re- 
fusing to  answer  question  in  immediate  presence  of  court  (Wis.) 
1999.  I 

— • — ;  for  breach  of  peace  or  disturbance  In  open  court,  2000. 

for  trial  of  issue  as  to  defendant's  improvements  and  taxes  paid,  in 
ejectment  (Wis.)  2136. 

for  trial  of  issues  In  equitable  action,  before  jury,  1927. 

giving  leave  to  amend  former  error  in  pleading,  1726. 

granting  attachment  on  debt  not  due  (Nebr.)  288. 

granting  injunction,  endorsed  on  petition  (Nebr.)  447. 

granting  leave  to  correct  fictitious  name,  1731. 

granting  leave  to  file  information  In  quo  warranto  In  supreme  court, 
2441. 

granting  leave  to  file  supplemental  answer,  1737. 

granting  leave  to  receiver,  to  sue,  86. 

granting  leave  to  sue  on  bond  of  executor,  administrator  or  testa- 
mentary trustee,  88. 
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granting  leave  to  sue  on  judgment  In  same  court,  80. 

granting  leave  to  sue  on  sheriff's  bond,  90. 

granting  leave  to  sue  receiver,  84. 

granting  motion  for  intervention,  1794. 

granting  motion  to  open  default  judgment,  2275. 

;  notice  of  motion,  2274. 

granting  new  trial  before  judgment,  on  terms,  1990,  without  terms, 
1991,  after  entry  of  judgment,  1992. 

granting  statutory  new  trial  in  ejectment  (Wis.)  2141. 

granting  writ  of  assistance  after  execution  or  foreclosure  sale 
(Wis.)  2326. 

granting  writ  of  Injunction  (Minn.)  440. 

granting  writ  of  ne  exeat,  484. 

in  the  alternative,  on  petition  by  defendant  to  have  action  continued, 
plaintiff  having  died  and  action  not  having  been  revived,  1775. 

In  civil  action,  vacating  arrest,  198,  reducing  bail,  199. 

injunctional,   (see  Injunction). 

in  supplementary  proceedings,  adjudging  debtor  guilty  of  civil  con- 
tempt, 2347. 

;  commitment,  2348. 

interpleading  claimant  In  garnishment  (Wis.)  301. 

limiting  subjects  of  examination  of  adverse  party,  1842. 

making  up  issues  on  application  of  defendant  to  purchase  plalntlfTa 
interest  after  judgment  In  ejectment,  where  defendant  has  erected 
a  building  in  part  on  the  land  recovered  (Wis.)  2148. 

modifying  award  and  directing  judgment,  71. 

notice,  or  commission;  certificate  to  deposition  taken  under  (Minn.) 
1861. 

of  arrest;  complaint  against  sheriff,  for  escape  from  custody,  940. 

of  arrest  In  civil  action,  188. 

of  arrest,  In  quo  warranto  in  supreme  court  (Wis.)  2445. 

of  arrest,  justification  of  arrest  by  officers;  defense,  in  action  for 
false  imprisonment  and  malicious  prosecution,  1626. 

of  arrest  void  for  want  of  jurisdiction;  complaint  for  false  Imprison- 
ment, 958. 

of  attachment  (Nebr.)  290. 

of  confirmation  of  foreclosure  sale,  and  return  (Minn.)  2094. 

of  conviction  for  criminal  contempt  not  committed  in  presence  of 
the  court  (N.  Dak.  and  Wis.)  2006. 

of  court;  caption  for,  7. 

of  discharge  from  Imprisonment  on  writ  of  haieas  corpus,  2391. 

of  dismissal  of  action  erroneously  certified  to  circuit  court  as  In- 
volving title  to  land  (Wis.)  2222. 

of  hearing,  on  petition  of  intervening  creditor  to  set  aside  prior  at- 
tachment  (Wis.)   234. 

of  injunction  (Nebr.)  448. 

of  Interpleader,  1800. 

;  delivery  of  specific  property  and  appointing  receiver  therefor, 

1801. 

of  Interpleader  and  reference.  In  equity,  2183. 

,  of  publication,  against  unknown  or  nonresident  defendants,  In  con- 
demnation proceedings  (S.  Dak.)  2545. 

of  publication  of  summons  against  unknown  heirs  (Nebr.)  175. 

of  publication  of  summons  (S.  Dak.)  169. 

— I — ;  against  unknown  defendants,  in  foreclosure,  171. 

;  defendant  foreign  corporation  (Wis.)  150. 

;  defendant  nonresident,  or  residence  unknown   (Wis.)  161. 

;  same,  in  foreclosure  (Wis.)  154. 
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—t — ;  same,  in  foreclosure  of  Hen  (Wis.)  155. 

;  corporation  without  officers  (Wis.)  157. 

;  unknown  defendants,  158. 

;  defendant  absconded  or  concealed,  152. 

;  defendant  claiming  interest  in  property,  153. 

of  removal  of  action  from  state  court  to  United  States  court,  2476. 
of  reference,  in  mortgage  foreclosure;   amount  all  due,  no  infant 

or  absent  defendants  (Wis.)  2060. 
— ' — ;  infant  and  absent  defendants,  amount  not  all  due    (Wis.) 

2061. 
of  reference  of  cause  (Iowa)  1939. 
of  reference  of  cause;  for  accounting  in  partnership,  1943. 

;  to  determine  priority  among  creditors,  1944. 

;  to  take  account  as  to  damages,  1941. 

;  to  take  testimony  as  to  value  of  use  and  occupation,  in  action 

for  specific  performance,  1940. 
• ;  to  take  account  between  parties  to  mortgage,  in  action  to  re- 
deem, 1942. 

;  to  take  all  testimony  and  report  to  court,  1945. 

;  upon  written  stipulation,  li»38. 

of  reference  of  claim  to  surplus  in  foreclosure   (Wis.)  1962. 
of  reference  to  ascertain  damages  in  injunction,  453.       , 
of  reference  to  take  an  account;  judgment  by  default,  2049. 

;  judgment  thereon,  2050. 

•of  reference  to  take  proof  of  title,  in  partition  (Wis.)  2109. 

;  report  of  referee,  2110. 

■of  reference  to  take  proofs,  service  of  publication;  judgment  of  de- 
fault, 2053. 
of  reference  (see  Retekencje). 
of  replevin  (Nebr.)   369. 

.of  restitution,  on  reversal  of  justice  judgment  which  has  been  col- 
lected (Wis.)  2220. 
of  sale  of  attached  perishable  property;  affidavit  for  (Wis.)   222. 
of  sale  of  perishable  property,  attached  (Wis.)  223. 
of  summary  conviction  of  witness,  in  civil  contempt,  for  refusing 

to  answer  proper  question  in  presence  of  the  court  (Wis.)  2008. 
of  supreme  court  granting  leave  to  file  petition  for  alternative  writ 

of  mandamus,  in  action  publici  juris,  2433. 
on  affidavit  of  attachment  Issued,  and  death  of  defendant  before  pub- 
lication of  summons  completed,  1783. 
•on  application  to  perpetuate  testimony  of  witness  without  the  state 

(Minn,  and  Wis.)   1888. 
on  certificate  that  summons  is  not  filed  nor  tax  paid  (Wis.)  1742. 
on  court's  own  motion,  bringing  in  necessary  parties,  1788. 
.    on  foot  of  judgment  for  plaintiff  in  ejectment,  setting  off  value  of 
defendant's  improvements  and  taxes  paid,  making  same  absolute 
in  favor  of  defendant  (Wis.)  2138. 
on  motion  to .  declare  action  dismissed  unless  the  proper  parties 

revive  it,  1778. 
on  motion  to  revive  action  jagainst  personal  representatives  of  de- 
ceased defendant,  1781. 
on  review  of  clerk's  taxation  of  costs  (Wis.)  2297. 
overruling  demurrer,  2150. 

overruling  demurrer;  judgment  for  plaintiff  after,  2152. 
payable  on  condition,  out  of  particular  fund,  and  accepted;   com- 
plaint in  action  on,  789. 
^payment  of  indemnity  for  actual  loss,  in  judgment  of  conviction  In 
civil  contempt  proceedings  (N.  Dak.  and  Wis.)  2021. 
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precluding  party  from  giving  evidence  of  account  or  bill  of  particu- 
lars, 1716. 

referring  cause,  on  motion,  1936,  without  motion,  1937. 

remanding  prisoner,  on  writ  of  habeas  corpus,  2392. 

requiring  attorney  to  receive  pleading,  1746. 

requiring  discovery  as  to  specific  property,  in  aid  of  execution,  2332.. 

requiring  notice  of  hearing  petition  for  condemnation  by  railway 
corapany  (Wis.)  2507. 

;  notice  of  hearing  (Wis.)  2508. 

requiring  payment  by  defendant  of  part  of  claim  of  plaintiff  ad- 
mitted by  answer;  on  application  for  judgment  by  default  bef ore- 
clerk,  2044. 

requiring  plaintiff  to  elect  between  several  counts  setting  forth  the 
same  cause  of  action,  1751. 

requiring  security  for  costs  (Wis.)  2283. 

requiring  sheriff  to  take  property  and  deliver  to  receiver  (Wis.)' 
2468. 

resale,  on  discharge  of  purchaser,  in  foreclosure,  2105. 

restraining  (see  Resteaininq  Obdeb). 

revoking  and  appointing  new  receiver,  468. 

setting  aside  foreclosure  sale  and  ordering  resale,  2100. 

setting  aside  service  of  summons  and  judgment,  for  lack  of  jurisdic- 
tion, 2278.  > 

setting  off  mutual  judgments,  2464. 

setting  off  sums  paid  by  defendant  for  taxes  against  damages,  and' 
requiring  plaintiff  to  pay  excess,  as  condition  of  judgment,  in 
ejectment  (Wis.)  2143.' 

settling  questions  to  be  tried  by  jury,  notice  of  motion  for;  alter- 
naitve  writ  of  mandamus  (Wis.)  2428. 

staying  proceedings  (Iowa)  2374. 

staying  proceedings  until  the  costs  of  former  action  have  been  paid, 
2488. 

staying  proceedings  until  determination  of  another  action,  2487. 

striking  out  answer  in  part  as  frivolous  and  in  part  as  irrelevant 
(Wis.)   1758. 

striking  out  Irrelevant,  redundant  or  Scandalous  matter,  1748. 

substituting  officer's  successor,  on  revival,  1787. 

suppressing  deposition  (Wis.)  1856. 

superseding  writ  of  certiorari  for  misdirection,  2409. 

sustaining  demurrer,  2149,  sustaining  in  part  and  overruling  Inr 
part,  2151. 

sustaining  demurrer;  judgment  for  defendant  after,  2153. 

that  alternative  writ  of  mandamus  issue,  2419. 

that  books  and  papers  be  deposited  with  referee  before  accounting, 
1947. 

that  debtor  give  undertaking,  in  supplementary  proceedings,  2342. 

— • — ;  undertaking,  2343. 

that  defendant  satisfy  part  of  claim  admitted  to  be  just,  1764. 

that  interrogatories  be  filed,  after  attachment,  in  contempt  pro- 
ceedings (N.  Dak.  and  Wis.)  2017.  * 
;  interrogatories,  2018,  answers,  2019. 

that  judgment  debtor  deliver  specific  property,  in  supplementary 

proceedings,  2338. 
that  prisoner  be  admitted  to  bail,  on  writ  of  Uaieas  corpus,  2393. 
to  appear  and  answer,  on  affidavit  for  general  discovery  after  exe- 
cution returned  unsatisfied,  2330. 
to  furnish  bill  of  particulars,  1711. 

to  make  pleading  more  definite  and  certain,  1721. 
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to  show  cause,  decision  of  motion  upon;  order  absolute  for  Inspec- 
tion and  copies,  after,  1829. 

to  show  cause  for  change  of  venue,  with  stay  of  proceeidings,  1808. 

to  show  cause  in  foreclosure,  why  receiver  should  Hot  be  appointed, 
2495. 

to  show  cause  In  intervention  proceedings,  in  replevin  (N.  Dak.,  S. 
Dak.  and  Wis.)  345. 

to  show  cause;  injunctlonal  order  granted  ou  (N.  Dak.,  S.  Dak. 
and  Wis.)  396. 

to  show  cause,  on  affidavit  by  wife  as  plaintiff  in  divorce  action,  for 
suit  money,  temporary  alimony,  etc.,  2471. 

to  show  cause  on  affidavit  for  attachment  against  joint  debtor  to 
apply  property  charged  to  the  payment  of  the  judgment,  2271. 

;  affidavit,  2270,  attachment,  2272. 

to  show  cause  on  petition  by  defendant  to  have  action  continued, 
plaintiff  having  died  and  action  not  having  been  revived,  1773. 

to  show  cause,  or  attachment;  affidavit  for  motion  for,  In  civil  con- 
tempt proceedings  (Minn,  and  Wis.)  2011. 

;  for  violation  of  injunctional  order,  2012. 

;  attachment  of  witness  for  not  obeying  subpoena,  2013. 

to  show  cause,  or  for  inspection  and  Copies,  1828. 

to  show  cause  why  injuBctioiial  brder  shoilld  Hot  be  grafted,  with 
temporary  restraining  order  (N.  Dak.,  S.  Dak.  and  Wis.)  393. 

to  show  cause  why  leave  should  not  be  granted  to  file  information  in 
quo  warranto  in  supreme  court,  2442. 

to  show  cause  why  party  should  not  be  punished  criminally;  affi- 
davit for;  contempt  not  committed  in  presence  of  court  (Wis.) 
2002. 

;  publishing  false  report  of  judicial  proceedings  (N.  Dak.  and 

Wis.)  2003. 

;  order  to  show  cause,  2004. 

to  show  cause  why  petition  for  Intervenlon  should  not  be  granted, 
1793. 

to  show  cause  why  receiver  should  not  be  appointed,  457. 

to  show  cause  why  reference  should  not  be  granted,  1931. 

vacating  attachment  (Wis.)   230. 

vacating  or  modifying  injunction,  451. 

vacating  attachment,  on  petition  of  intervening  creditor  to  set  aside 
prior  attachment  (Wis.)  235. 

vacating  award,  70. 

vacating  writ  of  attachment  or  Injunction;  undertaking  on  appeal 
(N.  Dali.,  S.  Dak.  and  Wis.)  2368. 

;  order  continuing  attachment  or  injunction  on  same  (N.  Dak., 

S.  Dak.  and  Wis.)  2369. 
ORDINANCE ;  •  providing  for  protected  passageway.  In  erection  of  build- 
ing; reasonableness  of,  p.  558  n. 

violation  of;  complaint  for  recovery  of  forfeiture  for,  1284. 

void;  complaint  to  restrain  prosecution  for  violation  of,  1242. 

(See  City  Ordinance). 
ORDINARY  NEGLIGENCE,  contract  relieving  defendant  from  liability; 

defense,  in  action  for  injuries,  1591. 
ORIGINAL,;  notice  (Iowa)  113. 

notice;  affidavit  for  service  by  publication  (Iowa)  166. 

notice;  affidavit  for  service  on  Sunday  (Iowa)  139. 

notice;  affidavit  of  service  (Iowa)  138. 

notice;  how  and  by  whom  served,  p.  84  n. 

notice;  no  personal  claim  (Iowa)  114. 

notice;  return  of  service  (Iowa)  137,  same  on  member  of  family,  140. 
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ORIGINAL— cont. 

notice;  to  unknown  defendants  (Iowa)  115. 

owners,  action  by  tax  title  claimant  to  bar;  judgment  for  plaintiff 
(Wis.)  2204,  for  defendant,  2205. 

owner  against  tax  title  claimant;  defense  of  special  statute  of  limi- 
tations, in  ejectment  (Wis.)  1667. 

owners;  complaint  by  tax  title  claimant  against,  to  quiet  title  (Wis.) 
1185. 

possession,  not  wrongful,  but  wrongful  detention;  complaint  in  re- 
plevin action,  by  owner,  885,  886. 

promiser,  default  of;  notice  to  guarantor  not  necessary,  p.  393  n. 
-OUSTER;  from  office;  judgment  of,  in  quo  warranto  action  brought -by 
rival  claimant  (Wis.)  2207,  judgment  for  Incumbent,  2208. 

judgment  of,  of  public  officer,  and  forfeiting  his  office,  2210. 

of  individuals  from  exercise  of  usurped  corporate  powers.  In  action 
of  QUO  warranto  brought  on  information  of  attorney  general; 
judgment  of  (Wis.)  2209. 

of  officers  of  village  Illegally  incorporated,  and  challenging  corpor- 
ate existence;  complaint  in  quo  warranto,  by  taxpayer,  1271. 

of  public  officer;  judgment  of,  for  usurpation  of  office,  2211. 

or  eviction  by  paramount  title;   allegation  of,  in  complaint  for 
breach  of  covenant  for  quiet  enjoyment,  p.  428  n. 
OVERFLOWING-  lands,  right  of;  petition  of  log  driving  corporation,  for 

(Wis.)  2518. 
PAPERS  AND  BOOKS;  order  for  deposit  with  referee  before  account- 
ing, 1947. 
PARAMOUNT  TITLE;  eviction  or  possession  denied  by  one  holding; 
breach  of  covenant  of  warranty  for  failure  of  title;   allegation 
of,  p.  429  n. 

ouster  or  eviction  by;  allegation  of,  in  complaint  for  breach  of  cove- 
nant for  quiet  enjoyment,  p.  428  n. 
PARTIAL;  defense,  allegation  of,  In  answer,  1334. 

performance,  of  entire  contract  of  service,  by  servant;  complaint, 
690. 

;  servant  wrongfully  discharged,  691. 

(See  CoNTEACT  OP  Sebvicb;  Pebfobmance;  Seevices). 
PARTIES;  demurrer  for  defect  of,  p.  903  n. 

demurrer  to  complaint  for  defect  of  (Wis.)  1306. 

excess  of,  not  ground  for  demurrer,  p.  897  n. 

in  partition  action,  p.  678  n. 

entitled  to  redeem;  complaint  by  mortgagee  in  possession  against, 
seeking  accounting,  In  foreclosure,  1120. 

numerous,  one  suing  on  behalf  of;  allegation  of  representative  ca- 
pacity, 522. 

one  of  several  united  in  Interest;  verification  by  (Wis.)  501. 
PARTITION  ACTION;  allegation  of  dower  interest,  In  complaint,  1164. 

allegation  of  judgment  lien  on  undivided  share,  In  complaint,  1165. 

allegation  of  mortgage  lien  on  undivided  share,  in  complaint,  1166. 

allegation  of  receipt  of  rents  and  profits  by  co-tenants,  in  complaint, 
1167. 

allegation  of  unknown  owners,  in  complaint,  1163. 

amendment  of  complaint  in,  p.  679  n. 

bond  of  guardian  ad  litem,  99. 

general  answer  of  infant  or  lunatic,  1689. 

general  form  of  complaint,  1162. 

guardian  ad  litem  in  (N.  Dak.  and  S.  Dak.)  p.  79  n. 

lis  pendens  in,  123. 

nature  of  action,  p.  678  n. 

notice  of  object  of  action,  121. 
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PARTITION  ACTION— cont. 

of  water  power  (Wis.)  1169o,  judgment  In,  2132. 
proceedings  on  default  in  (see  Default  in  Paktetion). 
setting  forth  sources  of  title,  in  complaint,  1168. 
suit;  pendency  of  partnership  cause,  as  answer  in  abatement,  1350. 
PARTNER;  deceased,  administrator  of;  complaint  against  survivor  for 
dissolution  of  partnership,  1217. 
injunction  against,  for  continuing  business  after  dissolution,  1234. 
surviving;  complaint  in  action  by,  564. 
surviving;  complaint  by  administrator  of  deceased  partner  against,. 

'  for  dissolution  of  partnership,  1217. 
wife,  or  creditor  Insured ;  complaint  by,  on  life  policy,  765. 
wrongful  transfer  by;  defense,  in  action  on  bills  and  notes,  1474. 
(See  SuEviviNQ  Partnek). 
PARTNERS;  account  stated  between;  complaint  on,  701. 
action  by,  for  libel  concerning  business,  970. 
action  by  or  against;  complaint,  563. 
disagreement  of;  complaint  for  dissolution  of  insolvent  partnership^ 

1218. 
note  made  by;    complaint  by  payee  against  maker  on  promissory 

note,  576. 
retiring  partner  against,  on  promise  to  pay  debts  of  firm,  complaint, 

828. 
on  note  payable  to  firm;  complaint,  578. 
(See  Co-PAETNEKs;  Partnership). 
PARTNERSHIP  accounting  in;  order  of  reference  of  cause,  1943. 

action  for  dissolution  of;   interlocutory  judgment  for  accounting- 

("Wls.)  2227. 
assets;  assignment  of  to  receiver,  462. 
cause;  report  of  referee  on  accounting  in,  1957. 
cause;  allegation  for  injunction  in,  431. 

cause;  pendency  of;  answer  in  abatement,  in  partition,  1350. 
cause;  report  of  referee  in,  1956.  • 

causes  where  dissolution  is  not  sought;  allegation  for  injunction 

in,  432. 
closing  up;  complaint  for  maliciously  obtaining  appointment  of  re- 
ceiver, 955. 
denial  of,  in  answer,  1375. 
dissolution  of;    complaint  by  administrator  of   deceased   partner 

against  the  survivor,  1217. 
dissolution  of  alleging  misappropriation  of  funds,  1216. 
dissolution  of;  defense,  term  not  expired,  1694. 
dissolution  of;  defense,  that  overdrawing  was  done  with  plaintifC's 

assent,  1695. 
dissolution  of;  complaint  for  various  causes,  1215. 
dissolution  of  insolvent;   complaint  when  partners  cannot  agree, 

1218. 
final  judgment  of  dissolution,  and  closing  up  proceedings,  2228. 
partnership  note;  alleging  fact  of  partnership;  complaint  by  payee 

against  maker,  577. 
note  payable  to;  complaint  by  surviving  partner,  579. 
order  appointing  receiver  for,  459. 
proi)erty,  discharge  of.  In  attachment;  affidavit  for  (S.  Dak.)  284. 

;  undertaking  for,  285. 

PASSENGER;  against  railway  company;   complaint  for  forcible  ejec- 
tion from  train,  1017. 

;  for  injuries  from  defect  in  station  platform,  1015. 

— — ;  for  injuries  from  derailing  of  train  by  collision  with  cattle- 
straying  on  track  through  defective  fence.  1016. 
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PASSENGER— cont. 

;  for  injuries  resulting  from  negligent  collision  of  trains,  1013. 

;  same,  where  passenger  jumped  from  train  to  avoid  injury, 

1014. 

against  street  railway  company;  for  injuries  from  defective  insula- 
tion, 1037. 

;  for  injuries  from  premature  starting  of  car,  1035,  1036. 

in  street  car,  against  railway  company  whose  engine  collided  with 
street  car;  complaint,  1034. 

injuries  to  wife  while  a;   complaint  by  husband  against  railroad 
company,  1018. 
PASSAG:^1WAY  protected;   reasonableness  of  ordinance  providing  for, 

in  erection  of  building,  p.  558  n. 
PATENT;  assignment  of;   complaint  on  promise  to  pay  share  of  net 
profits,  712. 

(  See  Malpbactice). 
PAYEE  complafnt  by;  against  acceptor,  on  bill  of  exchange,  607. 

;  acceptance  not  according  to  terms  of  the  bill,  609. 

;  against  acceptor  for  honor,  610. 

;  bill  drawn  and  accepted  by  same  person,  611. 

;  payable  from  particular  fund,  612. 

;  pleading  copy  of  bill,  60S. 

;  written  promise  to  accept  bill,  613. 

against  drawer  of  check;  pleading  legal  effect,  623,  pleading  copy, 
624. 

;  alleging  excuse  for  failure  to  give  notice  of  nonpayment,  625^ 

for  nonpresentment,  626. 

;  alleging  excuse  for  nonpresentment,  626. 

against  drawer  of  bill  of  exchange;  for  nonacceptance,  614,  plead- 
ing copy,  615,  corporation  drawer,  616. 

;  for  nonpayment;  payable  at  sight  or  certain  time,  617. 

;  same,  nonpresentment  because  countermanded,  618,  because 

drawee  not  found,  619.     \ 

— ' — ;  same,  demand  and  notice  waived,  620. 

against  drawer  and  acceptor  of  bill  of  exchange,  621. 

;  acceptor  for  honor,  622. 

against  executor  or  administrator  of  maker  of  promissory  note,  581. 

against  maker  and  indorser  to  give  credit,  on  promissory  note,  603. 

against  m-iker  of  promissory  note,  pleading  legal  effect,  572,  plead- 
ing copy,  573. 

;  on  two  notes  partly  paid,  574. 

;  note  signed  by  agent,  575,  by  partners,  576,  577. 

against  surviving  partner,  on  promissory  note,  580. 

endorsing;  first  Indorsee  against,  593,  pleading  copy,  594. 

executor  or  administrator  of  payee;  complaint  by,  582. 

indorsing,  and  maker;  indorsee  against,  601. 

remote  indorsee  against  indorsing  payee,  595. 
P&ilP'ORMANCE;  by  defendant;  defense,  in  action  on  employment  con- 
tract, 1541. 

by  plaintiff,  denial  of;  defense,  In  action  on  employment  contract, 
1540. 

by  plaintiff,  denial  of;  defense,  on  guaranty,  1494. 

by  plaintiff,  denial  of;  defense,  in  action  on  sale,  1557. 

;  sale  of  real  property,  1558. 

by  plaintiff,  of  award;   defense,  denial  of,  1489. 

failure  of  by  plaintiff,  preventing  defendant's  performance;  defense, 
in  action  on  employment  contract,  1542. 

not  within  year;  defense  of  statute  of  frauds,  1392. 

of  award;  allegation  of,  p.  916  n. 
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PERPORMIANCE— cont. 

of  award  by  defendant;  defense,  1488. 

of  conditions  precedent;  pleading,  p.  397  n. 

of  conditions  precedent,  under  statute;  defense  of,  1418. 

of  contract  of  sale  (see  Conteact  or  Sjvle). 

of  contract  of  service;  complaint  by  servant,  690. 
;  wrongful  discharge,  691. 

of  duties  (see  Failuee). 

of  judgment,  and  discharge  of  attachment  ;  defendant's  bond  for 
(Iowa)  262. 

of  written  contract;  allegation  of,  in  complaint  by  seller  against 
buyer^  665. 

pleading  performance,  and  effect  of  general  denial  in  action  for 
services  under  contract,  p.  950  n. 

traverse  of  general  allegation  of;  defense,  1426. 

(See  Bbeach  ov  Contbact  op  Employment;  Conteact  ros  Sebvicbs; 
Conteact    op    Puechase;    Seevice;    Nonpbbfoemance;    SpEcrpio 
Peetoemanoe;  Wbitten  Conteact  op  Sale). 
PERISHABLE  PROPERTY  attached;  affidavit  for  order  of  sale  (Wis.) 
222. 

order  of  sale  (Wis.)  223. 
PERJURY;  charge  of;  complaint  for  slander,  961. 

Justification  of  charge  of;  defense,  in  action  for  libel  or  slander, 
1630.1 

or  fraud,  judgment  procured  by;  complaint  to  set  aside  (Minn.) 
2281. 

setting  aside  judgment  obtained  by,  p.  804  n. 
PERPETUAL  INJUNCTION;  against  collection  of  Judgment,  2181. 

against  construction  of  street  railroad,  2177. 

against  intimidation  of  employees  or  picketing,  by  labor  organiza- 
tions, 2182. 

against  shows  on  Sunday,  2178. 

against  use  of  premises  as  a  slaughter  house,  2179. 

and  damages;  complaint  against  purchaser,  on  breach  of  covenant 
to  disclose  secret  process  of  manufacture,  1235. 

by  purchaser  of  physician's  good  will;  complaint  to  enjoin  continu- 
ing practice,  1233. 

by  taxpayei:;   comprint  to  restrain  collection  of  fraudulent  judg- 
ment against  school  district,  1246. 

by  taxpayer;  complaint  to  restrain  county  officers  from  paying  an 
illegal  claim,  1245. 

judgment  of,  2176. 

on  note;  complaint  against  maker  and  indorser,  seeking  to  reach 
collateral  securtities  held  by  indorser,  1238. 

to  compel  accounting  by  corporate  officers,  and  restrain  them  from 
appropriating  corporate  moneys;  complaint,  1244. 

to  enjoin  partner  from  continuing  business  after  dissolution;  com- 
plaint tor,  1234. 

to  restrain  erection  and  maintenance  of  unauthorized  telephone 
pole  in  front  of  store;  complaint  for,  1243. 

to  restrain  negotiation  of  bill  or  note;  complaint  for,  1236,  1237. 

to  restrain  proceedings  and  obtain  interpleader  in  equity;  complaint 
for,  1239. 

to  restrain  prosecutions  at  law  for  violation  of  void  city  ordinance; 
complaint  for,  1242. 

to  restrain  publication  of  periodical  under  fraudulent  imitation  of 
name;  coihplaint  for,  1232. 

to  restrain  repeated  trespass,  resulting  in  a  multiplicity  of  suits; 
complaint  for,  1240. 
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PERPETUAl,  INJUNCTION— cont. 

to  restrain  sheriff  from  selling  land  on  execution  under  judgment 
compromised  and  settled,  but  never  discharged;   complaint  for, 
1247. 
to  restrain  town  officers  from  opening  highway  defectively  laid  out; 

complaint  for,  1241. 
to  restrain  unfair  competition  in  trade  by  imitation  of  label  or  in- 
fringement of  trademark,  and  for  damages;  complaint  for,  1231. 
(See  Injunction.) 
PERPETUATION  OF  TESTIMONY;  against  all  persons;  application  for 
deposition  (Wis.)  1890. 

;  commission  thereon  (Wis.)  1891. 

;  notice  by  commissioner  (Wis.)  1892. 

;  return  and  certificate  (Wis.)   1893. 

of  witness  within  state;  application  for  (Minn,  and  Wis.)  1884. 

;  certificate  to  same   (Minn,  and  Wis.)  1886. 

;  notice  thereon  (Minn,  and  Wis.)  1885. 

of  witness  without  state;   application  for  commission   (Minn,  and 
Wis.)  1887. 

;  order  thereon  (Minn,  and  Wis.)  1888. 

peition  for  (Iowa,  S.  Dak.  and  Nebr.)  1894,   (N.  Dak.)  1896. 

;  order  thereon  (Iowa,  S.  Dak.  and  Nebr.)  1895,  (N.  Dak.)  1897. 

return,  commission,  and  certificate  (Minn,  and  Wis.)  1889. 
PERSONAL  PROPERTY;  appraisal  of  on  execution  (Iowa)  2320. 
assignment  of  claim  for  conversion  of,  37. 
assignment  of  claim  for  fraud  affecting,  37. 
attached;  inventory  and  appraisal  of  (Wis.)   218. 
attached;  oath  of  appraisers  (Wis.)  219. 
concealed,  and  moneys;    complaint  by  Judgment  creditor  against 

debtor,  wife,  fraudulent  grantee  and  banking  corporation,  1199. 
entering  house,'  defacing  same,  and  injuring  property;    complaint 

for  trespass  to  real  property,  1095. 
execution  and  sale  of;  sheriff's  return  on  (N.  Dak.  and  S.  Dak.> 

2354. 
exemption  of  from  execution;  affidavit  for  (Nebr.)  2322.      ' 
for  hire  of;  complaint,  696,  with  damages  for  ill  use,  698 
— I — ;  and  damages  for  failure  to  return,  697. 
imprisonment  for  conversion  of,  p.  109  n. 

injury  to  or  conversion  of;   defenses;   attorney's  lien  for  services,. 
1599. 

;  defendant's  lien  for  labor,  1598. 

;  defendant's  lien  on  goods  by  pledge,  1597. 

;  denial  of  bailment,  1594. 

— I — ;  denial  of  assignment  of  cause  of  action  for  conversion,  1600. 

;  denial  of  conversion,  1596. 

;  denial  for  detention,  1596. 

;  denial  of  plaintiff's  ownership,  1593. 

;  goods   seized   under  attachment  and   plaintiff  a  fraudulent 

grantee,  1601. 

■ ;  killing  dog  worrying  sheep,  1602. 

mortgagee   of,   judgment  debtor,   r.nd   assignee  under  fraudulent 
agreement   to   transfer   debtor's   property,   including   mortgaged 
property;  complaint  by  assignee  of  judgment  against,  1194. 
notice  by  sheriff  to  party  to  appoint  appraisers  of,  in  execution 

(Iowa)  2319. 
or  documents,  judgment  directing  delivery  of;  undertaking  on  ap- 
peal, 2362. 
return  of  sheriff  on  attachment  (Wis.)  217. 
sale  of;  defense  of  statute  of  frauds,  1395. 
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PERSONAl,  PROPERTY— cont. 

setting  aside  fraudulent  transfer  of;  complaint  by  judgment  credi- 
tor against  debtor  and  fraudulent  grantee,  1198. 

sheriff's  notice  of  levy  on  (N.  Dak.  and  S.  Dak.)  2311. 

subject  to  levy  and  execution  sale,  transferred  by  debtor  in  fraud 
of  creditors;  seizure  of  by  attacliment  or  levy,  in  creditor's  ac- 
tion, p.  698  n. 

(See  BtTLKY  Peesonal  Propektt;  Chattels;  Chattel  Mobtgage; 
Contract  or  Sale;  Conversion;  Horse,  Note,  Jtjdg'mbnt,  Ma- 
chine, ETC.;    iNJtTRY  to  PERSONAL  PROPERTY.) 

PERSONAL  OR  REAL  PROPERTY,  specific;  execution  for  delivery  of 

(Iowa,  Minn.,  N.  Dak.;  S.  Dak.  and  Wis.)  2307. 
PERSONAL  REPRESENTATIVES;   property  in  the  hands  of;   execu- 
tion against  (Iowa,  Minn.,  N:  Dak.,  S.  Dak.  and  Wis.)  2306. 
action  by,  on  accident  policy; complaint  in,  770. 
of  mortgagor  may  redeem,  p.  650  n. 
(See  Administrator;  Executor.) 
PETITION;   by  drainage  corporation  to  condemn  land  for  ditches  or 
canals  (Wis.)  2519. 
by  defendant  to  have  action  continued,  plaintiff  having  died  and  ac- 
tion not  having  been  revived,  1772. 

;  order  to  show  cause  thereon,  1773,  order  absolute  thereon, 

1774,  the  same  in  the  alternative,  1775. 
by  executor,  administrator,  or  heir  of  deceased  plaintiff,  for  re- 
vival or  continuance,  1767. 
by  Infant  defendant  for  guardian  ad  litem,  101. 
by  judgment  creditor  to  be  made  co-plaintiff,  in  creditors'  actions, 

1791. 
by  landlord  to  intervene  in  ejectment  against  tenant,  1789. 
by  owner  of  chattels  to  intervene  in  ejectment,  1790. 
by  party  for  guardian  ad  litem  for  infant  defendant,  105. 
by  property  owner  for  condemnation  of  land  occupied  by  railroad 

company  but  not  condemned   (Wis.)  2506. 
by  public  prosecutor  for  leave  to  sue  to  vacate  corporate  charter,  91. 
by  railw'ay  company  in  operation,  to  condemn  station  grounds  or 

yards  (Wis.)  2503. 
by  railroad  company  to  condemn  Interests  of  adjoining  property 

owners  in  a  street  (Wis.)  2505. 
by  railroad  company  to  condemn  lands  for  proposed  railway  (Wis.y 

2502. 
by  railroad  company  to  condemn  lands  for  right  of  way  (Nebr.) 
2547. 

;  order  appointing  appraisers  (Nebr.)  2548. 

by  railway  company  to  perfect  title  to  land  over  which  track  Is 

operated  (Wis.)  2504. 
by  receiver  or  assignee  of  plaintiff's  title,  to  continue  action  in  his. 

own  name,  1766. 
by  receiver  to  be  substituted  as  a  party  to  pending  action,  2467. 
by  relative  or  friend,  for  guardian  ad  litem  for  infant  defendant,, 

102. 
by  relative  or  friend'  for  guardian  ad  litem  for  Insane  defendant, 

104. 
by  state  board   for  condemnation  of  lands  for  state  institution, 
(Wis.)  2520. 

;  notice  of,  2521. 

— '■ — ;  order  appointing  commissioners,  2522. 
.  I     ;  oath  of  commissioners,  2523. 

by  isurviving   plaintiff   to   compel   representative  of  deceased  co-- 
plaintiff  to  continue,  1771. 
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PETITION— cont. 

demurrer.to  (Iowa)  1317,  (Netr.)  1324. 

for  aljpmative  writ  of  mandamus  from  supreme  court.  In  action 

pup^giJUris  (Wis.)  2431. 

;  leave  by  attorney  general,  2432. 

;  order  granting. le.aye,  2433. 

;  Information,  2434. 

;  writ,  2435'.       .-,    ,     '• 

for  certiorari  In  aid  of  writ  of  error,  alleging  diminution  of  the 

record,  2413.  ,  .     ., 
;  writ,  2414,  indorsement  of  allowance  thereon,  2415,  return, 

2416. 
for  change  of  name  (Wis.)  2482. 

for  condemnation  by  raUroad  company  (S.  Dak.)  2541. 
for  condemnation;  notice  "of  (Minn.)  2525. 
for  condemnation  of  land  (Minn.)  25^4. 
for  guardian  ad  litem  for  Insane  plaiintiff,  100. 

for  guardian  ad  litem  tor  nonresidenJ  .infant  defendant  (Wis.)  106. 
for  injunction;  order  endorsed  on,  granting  same  (Nebr.)   447. 
for  inspection  and  copies,  1827,      '..;  ' . 
for  intervention  by  third  ,  person  whose  property  Is  attached,  In 

attachment  (Wis.)  237.  .    _  ■ 

for  intervention,  in  replevin  (Iowa)  1795. 

for  intervention  in  replevin,  by  third  person  (N.  Dak.,  S.  Dak.  and 
'   Wis.)  344. 
for  intervention;  order  to  show  cause  why  It  should  not  be  granted, 

1793.   ■  ;   .  . 

for  Intervention  (see  Motion  foe  Intervention). 
for  leave  tp,.sug  on  bond  of  executor,  administrator  of  testament- 
ary trustee.'St,. 
for  leave  to,  sue  on  foreign  judgment  (N.  Y.)  81,  on  sheriffs  bond, 

89.        ;■/■,    •  ,.  .-    , 

for  leave  to  sue  receiver,  82,  notice  of  motion  for,  83. 

for  log  lien  (Wls.),3X8..     , 

for  mandamus,  against,  officers  of  a  city,  to  compel  levy  of  a  tax  to 

pay  judgment,  2418.  .-..,,.. 
for  production  and.  Inspection    (Iowa,   Nebr.)    1831,  rule  thereon, 

1832.  ■.,,.■,(- 

for  partition  (Iowa)  ll69l" 
for  removal  of  action. to  United  States  circuit  court  on  ground  of 

diverse  citizenship,  24T4..     ...  ,  .,         . 

;  bond,  2475,  order  of  removal,  2476. 

for  writ  of  assistance'  after  execution  sale   (Wis.)   2323,  notice  of 

motion  therefor  (Wis.),  2325,  order  granting  virrit  (Wis.)  2326. 
for  writ  of  assistance  after  foreclosure  sale,  2324,  notice  of  motion 

therefor  (Wis.)  2325,  order,  gran  ting  .writ  ,(Wis.),  2326. 
for  writ  of  attachment  (Iowa)  253,  on  debt  not  due,  254. 
for  writ  of  certiorari  reviewing  action  of  common  council  of  city  In 

laying  out  a  street,  2401. . 

for  writ  of  certiorari  to  justice  of  the  peace,  general  form,  2399. 
for  writ  of  certiorari  to  village,  clerk  to  review  proceedings  of  vil- 
lage board  of  equalization,  2402. 
for  writ  of  habeas  corpus,  2378.  .    . 

for  writ  of  habeas  corpus,  third  person  on  behalf  of  prisoner,  2379. 
for  writ  of  mandamus,  outline  form,  2417. 
for  writ  of  prohibition  "against  court  acting  without  Jurisdiction, 

2436. 
in  action  to  vacate  judgment  erroneously  entered  (Iowa)  2280. 
In  error;  supersedeas  bond  on  (Nebr.)  2376. 
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PETITION— cont. 

in  ejectment;  by  tenant  in  common  against  cotenant  (Nebr.)  1114. 

in  ejectment;  against  cotenant  (Iowa)  1109. 

;  general  form,  nominal  damages  (Iowa)  1108. 

;  with  claim  for  mesne  profits  (Iowa  and  Nebr.)  1110,  lllS. 

;  without  damages  (Nebr.)  1112. 

In  equity;  demurrer  to   (Iowa)  1318. 

in  replevin,  by  qualified  owner  (Iowa)  359. 

in  replevin,  by  unqualified  owner  (Iowa)  357. 

■ ;  to  recover  property  seized  on  execution,  358. 

of  freeholders  to  open  street  in  city  under  general  charter,  2497. 

;  report  of  board  of  public  works  (Wis.)  2498. 

;  resolution  of  common  council,  ordering  condemnation  (Wis.) 

2499:  •  ■ 

;  petition  to  circuit  for  condemnation  (Wis.)  2500. 

;  judgment  of  condemnation  (Wis.)   2501. 

of  general  guardian,  relative  or  friend,  for  appointment  of  guard- 
ian ad!  litem;  for  infant  platatifC,  95. 

;  notice  of,  96.    ' 

of  infant  plaintiff  for  guardian  ad  litem,  93. 

of  intervening  creditors  to  set  aside  attachment  (Wis.)  233. 

;  order,  of   hearing   thereon,    234,   order   vacating,    235,    order 

awarding  issues,  23G.     ... 

of  log  driving  corporation  for  right  to  overfiow  lands  (Wis.)  2518. 

of  perpetuation  of  testimony  (Iowa  S.  Dak.  and  Nebr.)  1894,  (N. 
Dak.)  1896,  order  thereo.n,  1895,  1897. 

of  receiver  for  leave  to  sue,  85. 

preliminary;  caption  for,  1,  2. 

to  amend  judgment  to  accord  with  findings  or  decision,  2491. 

to  circuit  court  for  allowance  of  appeal  from  county  court,  after 
expiration  of  time  (Wis.)  2461,  order  thereon  allowing  appeal, 
2462. 

to  circuit  court  for  condemnation  of  land  for  street  In  city  (Wis.) 
2500. 

to  establish  heirship  (Wis.)  2485. 

to  sell  real  estate,  by  receiver,  464. 

to  set  off  mutual  judgments,  2463. 

to  supervisors  to  revoke  license  of  disorderly  house,  a  privileged 
communica,tion;  defense,  in  action  for  libel  and  slander,  1640. 

where  petitioner  may  be  carried  out  of  state  or  suffer  irreparable 
injury  before  writ  can  issue,  in  habeas  corpus  (N.  Dak.  and 
Wis.)  2382. 

;  warrant  on  petition,  2383. 

(See  Application;  Complaint;  Infobmation.) 
PHYSICAL  INCAPACITY  or  impotency;    allegation  of.  In  complaint 

for  divorce,  1255. 
PHYSICIAN;  complaint  against,  for  malpractice,  824. 

complaint  by,  for  services,  675. 
PICKETING  by  labor  organizations,  or  intimidation  of  employees;  per- 
petual injunction  against,  2182. 
PLAT,  in  partition;  order  approving  and  directing  recording  of  same 

'(Wis.)  2117. 
PLATTING  of  premises;  direction  for,  in  order  for  partition,  and  ap- 
pointing commissioners  (Wis.)   2114. 

preliminary  report  of  commissioners  in  partition,  showing  platting, 
2116. 
PLAY;  debt  for  money  lost  at;  defense  of  invalidity  of  contract,  1399. 
PLAYING  (see  Child). 
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PLEA  to  information  in  quo  warranto  in  supreme  court,  2447. 

;  demurrer  to  plea,  2448. 

;  replication  to  plea,  2449. 

PLEDGE;  bailment  held  as;  defense,  1566. 

foreclosure  of,  complaint  for  (Iowa)  1132. 

lien  on  goods  by,  by  defendant;   defense,  in  action  for  conversion 
or  injury  to  personal  property,  1597. 

loss  of;  complaint  against  pledgee,  926. 

;  injury  to  pledge,  927. 

(See  Incumbrance.) 
PLEDGOR  of  collateral  securities;   complaint  by,  against  pledgee,  to 

recover  excess  of  money  collected,  650. 
POISONOUS  DRUG;    complaint  against  druggist  for  negligently  put- 
ting up,  1054. 
POSSESSION;  and  title;  denial  of,  as  defense  in  action  for  trespass, 
1647. 

;  as  to  part,  1648. 

by  mortgagee;  complaint  by  mortgagor,  to  redeem  premises,  1134. 

In  one,  title  in  another;  defense,  in  ejectment,  1658. 

mortgagee  entitled  to;   complaint  against  sheriff  for  selling  chat- 
tels on  execution  against  mortgagor,  876. 

mortgagee  in;   complaint  against  parties  entitled  to  redeem,  seek- 
ing accounting,  in  foreclosure,  1120. 

of  assets  belonging  to  judgment  debtor,  denial  of;  defense  in  credi- 
tor's action,  1677. 

of  dwelling,  defense  of;  defense,  in  action  for  assault  and  battery,, 
1615. 

of  inn,  defending;  defense,  in  action  for  assault  and  battery,  1616.. 

of  lands  without  payment;   allegation  for  Injunction  against  tak- 
ing, 403. 

of  premises  sought,  in  action  by  owner  to  quiet  title;   complaint 
(N.  Dak.  and  S.  Dak.)  1177. 

of  written  instrument,  by  attorney;  verification  by  attorney,  498. 

one  in;  complaint  in  action  by,  to  quiet  title  (Minn.)  1173. 

party  in,  of  mortgaged  property;   affidavit  of  service  of  notice  on; 
in  foreclosure  by  advertisement,  2458. 

regained  before  suit;  complaint  in  action  for  unlawful  taking  and 
carrying  away,  875. 

rightfully  obtained;  complaint  In  action  by  owner  for  conversion, 
868. 

taken  upon  exchange  of  property;  complaint  for  specific  perform- 
ance, 1141. 

wrongful,  by  defendant;  complaint  In  action  by  owner  for  conver- 
sion, 867. 

(See  Adverse  Possession;  Okioinal  Possession;  Eviction;  Oustek; 
Paramount  Title;  Quiet  Possession;  Taking.) 
POSTING  notice  of  sale,  affidavit  of;  in  foreclosure  by  advertisement, 

2459. 
POSTPONEMENT  of  trial;  order  for,  1907. 

(See  Continuance.) 
PRECEPT,  further,  to  bring  up  person  confined,  on  Tiabeas  corpus,  2396a. 
PREFERENCES;  original  complaint  alleging  intention  to  assign  with, 
in  violation  of  agreement  with  plaintiff,  and  praying  injunction; 
supplemental  complaint  seeking  to  set  aside  subsequent  assign- 
ment, in  creditor's  action,  1705. 

unlawful,  or  value  of;  complaint  by  assignee  in  bankruptcy  to  re- 
cover, 1203. 
PREJUDICE;  of  judge;  affidavit  for  change  of  venue,  1812. 

;  order  changing  venue  (Wis.)  1816. 

to  proceedings  already  had,  without;   order  amending  order,  2493. 
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PRELIMINARY;   examination,  discharge  on;   complaint  for  malicious 
prosecution,  950. 
petition,  caption  for,  1,  2. 
report  of  commissioners' in  partition,  showing  platting  of  premises, 

2116. 
writ,  where  irreparable  injury  would  be  suffered  before  relief  by 
Tuiieas  corpus  (Iowa)  2385. 
PREROGATIVE  WRIT  (see  Quo  Waebanto). 
PRESCRIPTIVE  RIGHT;  defense,  in  action  for  trespass,  1651. 

to  use  water;  defense,  in  action  against  nuisance,  1645. 
PRINCIPAL;  and  guarantor;  joinder  of  in  complaint,  p.  394  n. 

and  sureties;  indorsement  on  execution  in  replevin  against  (Wis.) 

2308. 
and  sureties  on  guaranty  of  contract  for  services;   complaint  In 

action  against,  749. 
collection  from,  or  notice  of  nonpayment,  neglect  of;   defense  by 

surety  on  lease,  1529. 
contractor  and  owner,  subcontractor  against;   complaint  for  fore- 
closure of  mechanic's  lien  (Nebr.)  1160. 
contractor;  claim  by  for  mechanic's  lien  (Wis.)  372,  (N.  Dak.  and 

S.  Dak.)  384. 
contractor;  complaint  against  by  employee,  and  against  owner,  for 

foreclosure  of  mechanic's  lien  (Wis.)  1150. 
»— — ;  several  employees   (Wis.)   1151,   (Minn.)   1154. 
contractor  (see  Claim  foe  Lien). 

surety  against;  complaint  for  breach  of  contract  of  indemnity,  826. 
surety  on  lease  against;  complaint  for  money  paid,  640. 
tender  of  necessary,  and  interest  only  forfeited;  defense  of  usury, 

in  action  on  bills  and  notes,  1459. 
{Se«  Oeiginal  Peomisoe.) 
PRIORITY  of  creditors;  order  of  reference  of  cause  for  determining, 
1944. 

;  report  of  referee  as  to,  1958. 

PRIVATE  CARRIER;  complaint  against,  for  breach  of  special  contract 

of  carriage,  916. 
PRIVATE  PERSON;  complaint  In  action  by  state  on  the  relation  of, 
567. 
complaint  by,  for  usurpation  of  elective  local  office,  1265,  12661, 

;  office  not  elective,  1267. 

Injury  to,  from  obstructing  street;  complaint,  1076. 
quo  warranto  for  usurpation  of  appointive  sfkte  office  by  one  not  a 
citizen,  1268. 
PRIVATE  WAY;  complaint  for  obstructing,  1074. 

PRIVATE  WRITINGS   (see  Inspection;  Admission  op  Genuineness). 
PRIVILEGED  COMMUNICATION;    defense,   in  action  for  libel   and 
slander,  1634,  1635. 
from  clerk  to  employer;  defense.  In  action  for  libel  and  slander, 

1636. 
In  answer  to  business  inquiry;   defense,  in  action  for  libel  and 

slander,  1639. 
In  petition  to  revoke  license  of  disorderly  house;   defense,  in  ac- 
tion for  libel  and  slander,  1640. 
PROBATE  BOND;  complaint  by  county  judge  against  heirs  of  surety, 
default  accruing  after  settlement  of  estate  of  deceased  surety, 
1263. 
PROBATE  COURT;  presentation  of  claims  against  heirs,  legatees,  and 
devisees,  p.  816  n. 
summary  proceedings  for  admeasurement  of  dower,  p.  684  n. 
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PROCESS;  alleging  custody  under.  In  return  to  writ  of  habeas  corpus^ 

2387. 
civil,  justification  of  arrest  under,  by  officer;  defense,  In  action  for 

false  Imprisonment  and  malicious  prosecution^  1625. 
criminal,  justification  of  arrest  by  officer;    defense.  In  action  for 

false  imprisonment,  1624.      ' 
of  manufacture,  secret;   breach  of  covenant  not  to  disclose;   com- 
plaint for  damages  and  perpetual  injunction  against  purchaser,. 

1235.  ■       ■  .         .        .         - 

PRODUCTION  and  inspection;  petition  for  (Iowa  and  Nebr.)  1831. 

of  documentary  evidence  at  trial;  notice  for,  1838. 
PROFESSIONAL  MAN;  complaint  for  libel  upon,  968. 
PROFITS;  and  rents,  allegation  of  receipt  of  by  cotenants;  complaint 

in  partition,  1167. 
for  assignment  of  patent;   complaint  on  promise  to  pay  share  of,^ 

712. 
mesne,  and  waste;  complaint  for  damages  for,  in  ejectment  (Minn.) 

1103. 
mesne,  claim  for,  in  ejectment  (Iowa)  1110,  (Nebr.)  1113. 
of  joint  enterprise;  assignment  of  claim  for,  37., 
or  business,  loss  of;  special  allegation  in  libel,  p.  537  n. 
rents  and;  allegation  for  injunction  against  taking,  404. 
secret,  on  real  estate  so),d  to  corporation;  complaint  by  corporation 

against  promoters  for  recovery  of,  1226. 

;  to  rescind  sale  and  recover  purchase  price,  1227. 

secret,  on  real  estate  sold  to  corporation;  complaint  by  corporation. 

against  promoters  and  third  persons,  1228. 
(See  Mesne  Pbofits.)  . 
PROHIBITION  (see  Writ  of  Pbohibition) . 
PROMISSORY  NOTE,  complaint  on: 

administirator  of  maker;  payee  against,  581. 

administrator  of  payee,  action  by,  582. 

agent,  note  signed  by;   payee  against  maker,  575. 

assignee  against  maker  of  unindorsed  note,  ,605. 

bank  state;  note  of,  606. 

bearer,  note  payable  to,  or  to  order  of  maker,  or  fictitious  person, 

591,  pleading  copy,  592. 
copy  of  note  or  instrument,  in  Nebraska  and  Iowa,  p.  311  n. 
copy  of,  set  forth;  complaint  by  payee  against  maker,  573. 
corporation  agaiijst  corporation,  on,  583. 
credit,  indorser  to  give;  allegation  of  dishonor,  protest  and  notice, 

p.  320  n.       . 
credit,  indorser  to  giye,  and  maker;  payee  against,  603. 
date;  promissory  note  wrong  dated,  587. 

default  on  one  of  several  promissory  notes;  action  on  all,  584. 
demand  and  notice;  allegation  of  waiver  of,  598. 

■;  after  maturity,  599. 

dishonor,  protest  and  notice,  allegation  of;  indorser  to  give  credit, 

p.  320  n. 
doubtful  validity  as  against  maker,  600. 
effect  (see  Legal  Effect). 
endorsee  (see  Indorsee). 

excuse  for  nonpresentment,  maker  not  found;  allegation  of,  B97. 
executor  of  maker,  payee  against,  581. 
executor  or  administrator  of  payee;  action  by,  582. 
fictitious  person,  note  payable  to,  591;  pleading  copy,  592. 
inimediate  indorser;  remote  indorsee  against,  596. 
indorsee  against  maker  and  indorsing  payee,  601. 
Indorsee,  first,  against  maker,  588;  pleading  by  copy,  599. 
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PROMISSORY  NOTE— cont. 

indorsee,  first,  against  indorsing  payee,  593;  pleading  copy,  594. 

indorsee,  remote,  against  indorsing  payee,  595. 

indorsee,  remote,  against  maker  and  two  indorsers,  602. 

indorsee,  subsequent,  against  maker,  590. 

indorsee  (see  First  Indoesee;  Remote  Indobsee). 

Indorser,  immediate;  remote  indorsee  against,  596. 

indorser,   irregular,  and  maker,  of  non-negotiable  note;    against, 

604. 
indorser  to  give  credit;  allegation  of  dishonor,  protest  and  notice, 

p.  320  n. 
Indorser  to  give  credit  and  maker;  payee  against,  603. 
Indorser  (see  Immediate  Indobseb;  Iebegtjlab  Indoesee). 
Indorsers,  two,  and  maker;  complaint  by  remote  indorsee  against, 

602. 
Indorsing  payee  and  maker;  complaint  by  indorsee  against,  601. 
indorsing  payee;  remote  indorsee  against,  595. 
Indorsing  payee;  first  indorsee  against,  593;   pleading  copy,  694. 
Irregular  indorser  and  maker  of  non-negotiable  promissory  note; 

complaint  against,  604. 
legal  effect;  pleading.'payee  against  maker,  572. 
maker;  against,  on  note  of  doubtful  validity,  600. 
maker  and  indorser  to  give  credit;  payee  against,  603. 
maker  and  indorsing  payee;  indorser  against,  601. 
maker  and  irregular  indorser  of  non-negotiable  note;    complaint 

against,  604. 
maker  and  two  indorsers;  remote  indorsee  against,  602. 
maMer;  first  indorsee  against,  5S8,  pleading  copy,  589. 
.   majcer;  note  payable  to;  complaint  on,  591;  pleading  copy,  592. 
maker  of  negotiable  unindorsed  note;  assignee  against,  605. 
maker  not  found;  allegation  of  excuse  for  nonpresentment,  597. 
maker,  payee  against;  pleading  legal  effect,  572;  pleading  copy,  573. 

signed  by  agent,  575;  by  partners,  576. 

;  partnership  note,  alleging  fact  of  partnership,  B77. 

;  two  notes,  one  partly  paid,  574. 

maker;  subsequent  indorsee  against,  590. 

maturity;  allegation  of  waiver  of  demand  and  notice  at,  598;  after 

maturity,  599. 
negotiable  note,  not  indorsed;  assignee  against  maker,  605. 
non-negotiable  note;  against 'makef  and  irregular  indorser,  604. 
nonpresentment,  maker  not  found;  allegation  of  excuse,  597. 
nonpresentment  (see  Peesentment). 
notice,  demand  and;  allegation  of  waiver  of,  598;  after  maturity, 

599. 
notice,  protest  and  dishonor,  allegation  of;   by  Indorser  to  give 

credit,  p.  320  n. 
partner  (see  SuEvrviNQ  Paetneb). 
partners;  payee  against  maker,  on  note  made  by,  576. 
partners;  complaint  by,  on  note  made  by  firm,  578. 
partnership  note;  payee  against  maker,  alleging  fact  of  partnership, 

577. 
partnership,  note  payable  to;  action  by. surviving  partner,  579. 
payee  against  executor  or  administrator  of  maker,  581. 
payee  against  maker  and-indorser  to' give  credit,  603. 
payee  against  maker,  pleading  legar  effect,  572;  pleading  copy,  5,73. 
payee  against  maker;  on  two  notes,  one  "partly  paid,  574, 

;  note  signed  by  agent,  575;  by  partners,  576,  577. 

payee  against  surviving  partner,  580. 
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PROMISSORY  NOTE— cont. 

payee,  indorsing;  first  indorsee  against,  593;  pleading  copy,  594. 

payee;  action  by  executor  or  administrator  of,  582. 

payee,  indorsing,  and  maker;  indorsee  against,  601. 

payee;  remote  Indorsee  against  indorsing,  595. 

presentment;  allegation  of  dishonor,  protest  and  notice;  Indorser 
to  give  credit,  p.  320  n. 

presentment  (see  Nonpeesentment). 

protest,  dishonor  and  notice,  allegation  of;  indorser  to  give  credit, 
p.  320  n. 

remote  indorsee  against  immediate  indorser,  596. 

remote  indorsee  against  indorsing  payee,  595. 

remote  indorsee  against  maker  and  two  indorsers,  602. 

setting  forth  copy;  payee  against  maker,  573. 

several  notes;  agreement  to  pay  all  on  default  of  one,  584. 

state  bank;  note  of,  606. 

subscription,  voluntary;  note  for,  payable  on  conditions,  586, 

subsequent  indorsee  against  maker  of  promissory  note,  590. 

surviving  partner;  on  promissory  note  payable  to  firm,  579. 

surviving  partner;  payee  against,  on  promissory  note,  580. 

unindorsed  negotiable  note;  assignee  against  maker,  605. 

validity  doubtful  as  against  maker,  600. 

voluntary  subscription  payable  on  conditions;  note  for,  588. 

waiver  of  demand  and  notice;  allegation  of,  598. 

;  after  maturity,  599. 

PROMISSORY  NOTE;  conversion  of;  complaint  for,  872. 

findings  in  action  on,  1974. 

for  borrowed  money;  statement  for  confession  of  judgment,  by  de- 
fendant in  person,  2254. 

for  goods  sold;  statement  for  confession  of  judgment,  by  defendant 
in  person,  2255. 

or  bill  of  exchange;  statement  for  confession  of  judgment,  by  de- 
fendant in  person,  2253. 

payable  certain  time  after  sight;  complaint  on,  585. 

wrongly  dated;  complaint  on,  587. 

(See  Note;  Bill  oe  Exchange;  Check;  Cebtipicate  of  Deposit.) 
PROMOTERS;  and  third  persons;  complaint  by  corporation  against,  to 
recover  secret  profits  on  real  estate  sold  to  corporation,  1228. 

contract  by,  to  convey  land  to  corporation  to  be  formed,  2571. 

complaint  by  corporation  against,- to  recover  secret  profits  on  real 
estate  sold  to  corporation,  1226. 

— ' — •;  to  rescind  sale  and  recover  purchase  price,  1227. 

fiduciary  relation  of,  p.  768  n. 

fraud  of;  complaint  by  stockholder  to  recover  individual  damages, 
1230. 

fraudulent;  complaint  in  equitable  action  against,  by  stockholders, 
where  officers  of  corporation  refuse  to  sue,  1229. 

or  officers  of  corporation;  fraudulent  representations  as  to  solvency 
or  condition,  p.  473  n. 
PROPERTY;  attached;  notice  of  ownership  by  third  person  (Iowa)  260. 

attached;  receipt  of  receiptor  (Wis.)  224. 

attached  (see  Attached  Propbett). 

charged,  refusal  to  apply  to  the  payment  of  judgment;  affi^davlt  for 
attachment  against  joint  debtor,  2270. 

;  order  to  show  cause,  2271. 

;  attachment,  2272. 

claimed  (see  Third  Pekson  Claiming). 

concealed;  affidavit  for  arrest  in  replevin,  184,  (Iowa)  362. 
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PROPERTY— cont 

corporate,   lost  or  squandered,  litigating  claims  to   recover,   and 
bringing  in  directors  and  officers;   supplemental  complaint  filed 
by  leave  of  court  by  intervening  creditor  in  action  brought  by 
stockholder  to  sequestrate  bank  property,  1222. 
deceit  in  exchange  of;  complaint  for,  861. 
delivery  of  in  payment;  defense  of,  1433. 
disposed  of  with  intent  to  defraud  creditors;  affidavit  for  arrest  in 

civil  action,  182. 
distrained,- doing  damage;  defense,  in  replevin,  1609. 
embezzled  or  fraudulently  misapplied;  imprisonment  for,  in  civil 
•     action,  p.  109  n. 
execution  against,  2300. 
exchange  of,  possession  taken;  complaint  for  specific  performance, 

1141. 
final  division  of,  instead  of  alimony,  in  judgment  of  divorce  (Wis.) 

2214. 
fraudulently  conveyed  (see  Ceeditob's  Action). 
fraudulent  disposition  of;  complaint  to  set  aside,  and  for  specific 

performance  of  agreement  to  execute  chattel  mortgage,  1145. 
fraudulently  conveyed  by  intestate;  complaint  for  recovery,  by  ad- 
ministrator, 1204. 
garnished;  bond  for  release  of  (Minn.)  313. 
in  hands  of  personal  representatives;  execution  against,  2306. 
injuries  to,  by  railroad  company;  notice  of  (Wis.)  p.  553  n. 
intentionally  omitted  from  tax  roll;    complaint  by   state  against 

member  of  board  of  review  to  recover  forfeiture,  1285a. 
interference  with  (see  Malicious  Prosecution). 
justification  of  retaking;  defense,  in  action  for  trespass,  1655. 
lien  on  specific;  execution  to  enforce  (Wis.)  2304. 
malicious  injury  to;  complaint  for,  877. 
mortgaged;  affidavit  of  service  of  notice  on  party  in  possession  of; 

in  foreclosure  by  advertisement,  2458. 
obtained  by  false  pretenses;  affidavit  for  arrest,  in  action  to  recover, 

178. 
of  domestic  business  corporation;  sequestration  of,  and  to  wind  up 
affairs  and  enforce  liability  of  officers  and  stockholders,  p.  740  n. 
of  plaintiff  burned  by  carelessly  kindling  fire  on  defendant's  land, 

991. 
of  third  person,  attached;  petition  for  intervention  (Wis.)  237. 
or  money;  affidavit  for  failure  to  deliver,  in  supplementary  proceed- 
ings, as  foundation  for  contempt  proceedings,  2345. 
order  Tequiring  sheriff  to  take  and  deliver  to  receiver  (Wis.)  2468. 
owners,  adjoining;  petition  by  railroad  company  to  condemn  inter- 
ests of  (Wis.)  2505. 
owner  against  railroad  company;    complaint  challenging  right  to 
exercise  franchise  to  build  elevated  road  granted  by  city  without 
authority  of  law,  1270. 
owner;  petition  by,  for  condemnation  of  land  occupied  by  railroad 

company  but  not  condemned  (Wis.)  2506. 
owner,  receipt  for  award  by,  in  condemnation  proceedings  (Wis.) 

2515. 
part  only  of,  claimed  by  third  person;  affidavit  by  defendant  for  in- 
terpleader of  third  person,  1799. 
perishable,  attached;  affidavit  for  order  of  sale  (Wis.)  222. 
perishable,  attached;  order  of  sale  (Wis.)  223. 
previously  attached;  notice  of  second  levy  (Wis.)  221. 
resolution  accepting,  in  payment  for  stock  in  corporation,  2572. 
sale  of  personal;  defense  of  statute  of  frauds,  1395. 


1914  INDEX. 

[References  are  to  Forms  unless  otherwise  Indicated.     Forms  1-1300. 
Vol.  I;  1300-2576,  Vol.  11.] 

PROPERTY — cont 

seized  on  execution,  recovery  by  unqualified  owner;  petition  in  re- 
plevin (Iowa)  358. 
separate  (see  Sepabate  Pbopeett). 

sequestrate,  and  close  up  business  of  insolvent"  state  bank;  com- 
plaint by  creditor  or  stockholder,  1221. 
sequestrate,   and   enforce   liabilities   of   stockholders   and   officers; 
amended  complaint,  in  creditor's  action,  against  insolvent  bank 
and  officers,  1223. 
speciflCj  delivery  of,  and  appointing  receiver  therefor;  order  of  in- 
terpleader, 1801. 
specific;  affidavit  for  attachment  (Iowa)  256. 

taken  by  plaintiff  under  mortgage  given  as  security  for  debt;  de- 
fense, 1414. 
the  whole  to  be  sold  together;  judgment  of  foreclosure  and  sale, 

part  only  of  debt  due  (Nebr.)  2093. 
transferred  under  fraudulent  agreement,  including  mortgaged  prop- 
erty; complaint  by  assignee  of  judgment  against  judgment  debtor, 
his  mortgagee  of  personal  property  and  assignee  of  latter,  1194. 
undertaking  by  garnishee  to  restrain  (Nebr.)  327. 
(See  Conveyance;    DsLryEET  in  Attachment;    Exempt  Pkopeett; 
Paetneeship  Peopeety;    Pebsonal  Pbopeety;    Pubchaseb;    Real 
Peopeety;  Rettjen  or  Peopeety;  RroHT  to  Convey;  Seisin;  Spe- 
ciAi,  Peopeety.) 
PROSECUTING  OFFICER;  request  to,  to  bring  suit,  92. 

(See  Attobwey  Genebal;  Ptjblic  Pbosectjtoe.) 
PROSTITUTION,  house  of;  allegation  of  nuisance  by,  1068. 
PROTEST,  acceptance,  presentment  and;   denial  of,  as  defense  In  ac- 
tion on  bills  and  notes,  1478. 
dishonor  and  notice,  allegation  of;  indorser  to  give  credit,  p.  320  n- 
PROXY  of  stockholder  of  corporation,  general  form,  2567. 
PUBLIC  MONEYS;   complaint  by  taxpayer  to  prevent  illegal  expendi- 
ture of;  allegation  of  representative  capacity,  524. 
PUBLIC   OFFICE   justification   of   charging  corruption   and   extortion 

in;  defense,  in  action  for  libel  and  slander,  1629. 
PUBLIC  OFFICER;  a  party  to  action;  verification  by  (Wis.)  505. 
action  by  municipality  on  official  bond  of;  complaint,  723. 
action  by  or  against;  allegation  of  representative  capacity,  565.    . 
civil  action  against;  imprisonment  for  embezzlement,  p.  109  n. 
judgment  of  ouster  of,  and  forfeiting  his  office,  2210. 
judgment  of  ouster  of,  for  usurpation  of  office,  2211. 
PUBLIC  NUISANCE;  complaint  for  trespass  by  city  officers  while  abat- 
ing, 1010. 
PUBLIC  PROSECUTOR;  petition  by,  for  leave  to  sue  to  vacate  corpor- 
ate charter,  91. 
(See  Peoseoutinq  Officee.) 
PUBLIC  WORKS,  report  of  board  of,  on  petition  of  freeholders  for  open- 
ing street  in  city  (Wis.)  2498. 
PUBLICATION;  against  unknown  or  nonresident  defendants;  order  of, 
in  condemnation  proceedings  (S.  Dak.)  2545. 
of  false  report  of  judicial  proceedings;  affidavit  for  order  to  show 
cause  why  party  should  not  be  punished  criminally  for  (N.  Dak. 
and  Wis.)  2003. 

;  order  to  show  cause,  2004. 

of  notice  of  application  for  guardian  ad  litem,  nonresident  infant 

defendant  (Minn.)  p.  108  n. 
of  notice  of  sale;  affidavit  of,  in  foreclosure  by  advertisement,  2451. 
of  notice  of  summons,  defendant  not  found  (Nebr.)  173^ 
;  unknown  heirs,  17G. 
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PUBLICATION— ccmt. 

Of  periodical  under  fraudulent  imitation  of  name;   complaint  for 

perpetual  Injunction  against,  1232. 
of  summons;  affidavit  for  (Nebr.)  172,  (S.  Dak.)  167. 
of  summons;    afladavit  for;    against  corporation   without  officers 

(Wis.)  147. 

;  allegation  of  due  diligence,  p.  101  n. 

;  as  against  unknown  or  nonresident  owners,  in  condemnation 

proceedings  (S.  Dak.)  2544. 

;  content^  of,  p.  105  n. 

;'  defendant  absconded  or  concealed  (Minn.)  165,  (Wis.)  143. 

;  defendant  nonresident  (Minn.)  162. 

;  defendant  nonresident  or  residence  unknown,  or  a  foreign 

corporation,  142. 

;  defendant  claiming  interest  in  property,  144. 

;  defendant  unknown  (Wis.)  148. 

;  defendant  unknown,  in  foreclosure  (S.  Dak.)  170,  (Wis.)  145. 

;  foreign  corporation  (Minn.)  164. 

;  in  divorce  (Wis.)  146. 

;  residence  unknown  (Minn.)  163. 

;  supporting  affidavit  by  sheriff  (S.  Dak.)  168. 

;  unknown  heirs  (Nebr.)  174. 

of  summons;  affidavit  of  (Wis.)  160. 

of  summons;  death  of  defendant  before  completion  of;  affidavit  of 

attachment  issued  and,  1782. 
of  summons,  on  unknown  heirs;  order  of  (Nebr.)  175. 
of  summons,  order  of  (S.  Dak.)  169. 

;  against  unknown  defendants,  in  foreclosure,  171. 

of  summons,  order  of;  corporation  without  officers  (Wis.)  157. 

;  defendant  absconded  or  concealed,  152. 

;  defendant  claiming  interest  in  the  property,  153. 

;  defendant  nonresident,  151,  foreign  corporation,  150,  In  fore- 
closure of  mortgage,  154,  of  lien,  155,  in  divorce,  156. 

;  unknown  defendants,  158. 

service  by;  affidavit  for  (Iowa)  166. 
service  by,  affidavit  of  default,  2051. 
service  by,  defendant  receiving  no  actual  notice;  affidavit  to  open 

default  and  (Jefend  (Wis.)  2279. 
service  by;  judgment  by  delEault,  2054. 
service  by;  order  of  reference  to  take  proofs;  judgment  by  default, 

2053. 
service  on  defendant  by  attempted,  but  Jurisdiction  not  obtained; 

summons  against  (Wis.)  2267. 

;  answer  to  summons,  2268. 

(See  Republication.) 
PUBLICI  JURIS,  action  in  supreme  court;  petition  for  alternative  writ 

of  mandamus  (Wis.)  2431. 
— ' — ;  information,  2434. 

;  leave  by  attorney  general,  2432. 

;  order  granting  leave,  2433,  writ,  2435. 

PUBLISHER  and  editor  of  newspaper;  comtilaint  against,  for  libel,  967. 
royalties  due  from  on  contract;  complaint  by  judgment  creditor  to 

reach,  1202. 
PUBLISHING;  book;  allegation  for  Injunction  against,  422. 
private  letter;  allegation  for  injunction  against,  423. 
(See  Commitment.) 
PURCHASER;   action  against;  complaint  for  breach  of  agreement  to 

purchase  real  estate,  893. 
aiHdavit  on  motion  to  compel,  to  complete  purchase,  in  foreclosure, 

2102. 
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PURCHASER— cont. 

;  order  compelling,  2103. 

against  vendor;  complaint  on  breach  of  contract  of  sale  of  real 
estate,  891. 

;  coupled  with  claim  for  redelivery  of  securities  for  purchase 

money,  892. 

against  vendor;  complaint  for  specific  performance,  claiming  inter- 
est on  purchase  money,  and  deduction  for  deficiency  and  outstand- 
ing incumbrance,  1140. 

and  his  grantee  and  judgment  creditors;  complaint  by  vendor 
against,  for  enforcement  of  vendor's  lien  on  real  property  for 
purchase  money,  1147. 

at  auction;  complaint  against  for  deficiency  on  resale,  on  breach 
of  contract,  894. 

at  sheriff's  sale;  complaint  by  for  waste  committed  before  convey- 
ance (Wis.)  1085. 

judgment  against,  for  specific  performance  of  land  contract,  2194. 

of  horse;  complaint  by,  fraudulent  means  used  to  conceal  disease, 
864. 

of  physician's  good  will;  complaint  by,  for  injunction  against  con- 
tinuance of  practice,  1233. 

of  property;  complaint  by,  on  assigned  fire  policy,  762. 

seeking  to  be  discharged  from  purchase,  in  foreclosure;  affidavit  of, 
2104. 

;  order  discharging  and  ordering  resale,  2105. 

under  foreclosure  of  senior  mortgage;  complaint  by  junior  mort- 
gagee against,  to  redeem,  not  being  a  party  to  former  action,  1135. 

vendor  against;  complaint  for  specific  performance,  1138. 

;  time  extended  by  agreement,  1139. 

without  notice  of  incumbrance;  answer  that  defendant  is  a  iona  fide 
purchaser,  1692. 

who  assumed  mortgage,  mortgagee  who  guaranteed  payment,  and 
mortgagor;  complaint  by  assignee  against.  In  foreclosure,  1118. 

(See  Buyee;    Peaudulent  Buyeb;    Innocent  Puechaseb;    Subse- 
quent PUECHASEE.) 
•QUALIFICATION  of  sureties  on  bonds  (Minn.)  p.  140  n. 
QUALITY;  breach  of  contract  as  to;  defense,  in  action  on  sales,  1553. 

of  goods,  fraudulent  representations  as  to;  complaint,  860. 

of  a  machine;  complaint  on  warranty  of,  850. 
<aUANTITY;of  chattels  delivered,  fraud  in;  complaint,  858. 

(See  DEFicrENCT  op  Quantity.) 
QUANTUM  MERUIT  (see  Beeach  of  Contract  of  Employment), 
QUASHING; alternative  writ  of  mandamus;  notice  of  motion  for,  2423. 

proceedings  in  quo  warranto  in  supreme  court;  motion  for,  2446. 

writ  of  certiorari;  judgment  for,  2410. 
QUIET  ENJOYMENT;  complaint  on  breach  of  covenant  for,  802. 
QUIET  POSSESSION,  breach  of  covenant  of;   complaint  against  land- 
lord, 811. 
QUIET  TITLE;  action  by  owner  to;  vacant  or  unoccupied  land  (Minn.) 
1174. 

action  to;  Us  pendens,  124. 

allegation  of  diverse  interest,  p.  690  n. 

by  owner;  complaint  to  cancel  deed,  1182. 

by  owner;  complaint  to  cancel  mortgage  obtained  by  duress,  1181. 

by  owner;  complaint  to  cancel  mortgage  which  has  been  paid,  1180. 

by  owner;  complaint  to  set  aside  tax  claims,  1184. 

complaint  by  mortgagee  (Wis.)  1172. 

by  tax  title  claimant  to  bar  original  owners  (Wis.)  1185. 

•complaint  by  one  in  possession  (Minn,)  1173. 
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QUIET  TITLE— cont. 

complaint  by  owner   (Iowa)   1175,    (N.  Dak.  and  S.  Dak.)    1176,. 

(Wis.)  1171. 
;  possession  of  premises  also  sought   (N.  Dak.  and  S.  Dak.) 

1177. 
In  equity;   complaint  to  cancel  mortgage  which  is  cloud  on  title, 

1179. 
in  equity;  complaint  by  owner  to  set  aside  illegal  tax  assessment^ 

1183. 
nature  and  essentials  of  action,  p.  687  n. 
to  lands;  judgment  (Wis.)  2200. 
QUO  WARRANTO;    action  brought  by   rival   claimant;    Judgment   of 

ouster  from  office  (Wis.)  2207. 

;  judgment  for  incumbent,  2208. 

action  of,  brought  on  information  of  attorney  general;  judgment  of 

ouster  of  individuals  from  exercise  of  usurped  corporate  powers. 

(Wis.)  2209. 
allegation  of  application  to  attorney  general  to  commence  action, 

and  his  refusal,  1274. 
by  attorney  general  or  state's  attorney,  to  vacate  corporate  charter 

for  violation  of  law,  1273. 
by  attorney  general  to  forfeit  franchise  and  vacate  charter  of  street- 
railroad  company,  because  of  failure  to  perform  its  duties,  1272. 
by  private  person,  for  usurpation  of  appointive  state  office  by  one- 

not  a  citizen,  1268. 
by  private  person  for  usurpation  of  elective  local  office,  1265,  1266. 

;  office  not  elective,  1267. 

by  property  owner  against  commercial  railroad  company,  challen- 
ging right  to  exercise  franchise  to  build  elevated  road,  granted  by- 

clty  without  authority  of  law,  1270. 
by  taxpayer  against  village  Illegally  incorporated  and  its  officers,, 

challenging  corporate  existence,  and  to  oust  officers,  1271. 
by  taxpayer  for  usurpation  of  county  office  by  person  elected  but 

not  eligible,  1269. 
In  supreme  court;  application  by  attorney  general  for  leave  to  file- 
Information,  2440. 
— •— ;  order  granting  leave,  2441. 

;  order  to  show  cause,  2442. 

In  supreme  court;  defendant's  plea  to  information,  2447. 

;  demurrer  to  plea,  2448,  replication,  2449. 

in  supreme  court;  information  by  attorney  general,  2444. 
in  supreme  court;  order  for  arrest  in  (Wis.)  2445. 
In  supreme  court;  relation,  2443. 
in  supreme  court;  motion  to  quash  proceedings,  2446. 
use  of  writ,  p.  827  n. 
RAILING  or  g;uard,  lack  of;  complaint  for  sidewalk  injury  resulting,. 

1005. 
on  culvert;  complaint  for  injuries  resulting  from  lack  of,  1004. 
RAILROAD;  car,  removal  from  for  nonpayment  of  fare,  justification  of; 

defense,  in  action  for  assault  and  battery,  1618. 
In  city  street;  allegation  for  injunction  against  authorizing  laying 

of,  413. 

;  against  laying,  414. 

proposed;    petition   by   railroad   company   to   condemn   lands  for 

(Wis.)  2502. 
train,  forcible  ejection  from;  complaint  for  assault  and  battery,  949. 
RAILROAD  COMPANY;  action  against  for  stock  killed;  notice  of  claim,, 
p.  27  n. 
against  consignor,  for  freight;  complaint,  670. 
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RAILROAD  COMPANY— cont. 

agreement  by,  to  construct  farm  crossing;  complaint  for  specific 
performance,  114  G. 

claim  against,  for  fire  set  by  locomotive  (Wis.)  48,  49. 

claim  against  for  stock  killed,  46. 

claim  against,  stock  killed,  defective  fencing  ("Wis.)  47. 

against,  for  collision  at  crossing;  complaint,  1031. 

against,  for  negligently  killing  cattle;  complaint,  1041. 

• ;  road  not  fenced,  1042,  (Iowa  and  Nebr.)  1043. 

against,  for  negligently  setting  fire;  complaint,  1044. 

application  by,  to  sheriff,  for  appointment  of  commissioners  to  as- 
sess damages  for  lands, taken  for  railway  purposes  (Iowa)  2533; 
notice  of  appeal,  2537;  order  appointing,  2534;  notice  of  applica- 
tion, 2535;  report,  2536. 

brakeman  against;  complaint  for  injury  from  defective  brakebeam, 
1026. 

brakeman  against;  complaint  for  injury  from  negligence  of  engineer 
in  operating  freight  engine,  1030. 

brakeman  against;  complaint  for  injuries  from  negligent  condition 
of  roadbed,  1023. 

conductor  of  freight  train  against,  for  Injuries  from  cattle  chute 
dangerously  near  the  track;  complaint,  1024. 

condemnation  by;  order  requiring  notice  of  hearing  petition  (Wis.) 
2507. 

— — ;  notice  of  hearing  (Wis.)  2508. 

employee  against;  complaint  for  Injuries  by  collision,  1021. 

employee  against;  complaint  for  Injury  from  defective  track,  1020. 

employee  against;  complaint  for  Injuries  from  explosion  of  defect- 
ive boiler,  1028. 

employee  against;  complaint  for  Injuries  resulting  frpm  negligent 
construction  and  inspection  of  track,  1019. 

husband  against,  for  injuries  to  wife  while  a  passenger;  complaint, 
1018. 

Injuries  to  property  by;  notice  of  (Wis.)  p.  553  n. 

Interfering  with  construction  of  cross-road;  allegation  for  injunc- 
tion against,  434. 

land  occupied  by  but  not  condemned;  petition  by  property  owner 
for  condemnation  of  (Wis.)  2506. 

passenger  against;  complaint  for  forcible  ejection  from  train,  101 1. 

passenger  against;  complaint  for  injuries  from  defect  In  station 
platform,  1015. 

passeifger  against;  complaint  for  Injuries  frbm  derailing  of  train 
by  collision  with  cattle  straying  on  track  through  defective  fence, 
1016. 

passenger  against;  complaint  for  injuries  resulting  from  negligent 
collision  of  trains,  1013. 

;  where  passenger  jumped  from  train  to  avoid  Injury,  1014. 

petition  by  railroad  company  already  In  operation,  to  condemn  sta- 
tion grounds  or  yards  (Wis.)  2503. 

petition  by,  to  condemn  Interests  of  adjoining  property  owners  In 
street  (Wis.)  2505. 

petition  by  to  condemn  lands  for  proposed  railway  (Wis.)  2502. 

petition  by,  to  condemn  lands  for  right  of  way  (Nebr.)  2547. 

petition  by,  to  perfect  title  to  land  over  which  track  Is  operated 
(Wis.)  2504. 

petition  for  condemnation  by  (S.  Dak.)  2541. 

property  owner  against;  complaint  challenging  right  to  exercise 
franchise  to  build  elevated  road,  granted  by  city  without  author- 
ity of  law,  1270. 
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RAILROAD  COMPANY— cont. 

,  sectionman  against;  complaint  for  injury  from  defective  brakerod, 

1027. 
switchman  against;   complaint  for  injury  from  defective  blocking 

of  track,  1025. 
whose  engine  collided  with  street  car;  complaint  by  passenger  in 

street  car  against  railroad  company,  1034. 
(See  Logging  Road.) 

complaint  against,  for  exacting  illegal  rate  of  fare  (Wis.)  1285. 
notice  and  affidavit  of  killing  stock  (Iowa  and  Nebr.)  50. 
notice  of  application  for  appraisal  of  stock  killed,  or  Injured  (S. 

Dak.)  51. 
stock  killed  or  crippled  by;   appointment  of  appraisers  to  assess 

damages  (S.  Dak.)  52. 
stock  killed  or  crippled  by;  oath  of  appraisers  (S.  Dak.)  53. 

;  report  of  appraisers,  54. 

(See  Caekibb;  Common  Caeeieb;  Street  Raileoad.) 
RATIFICATION  by  infant  after  coming  of  age;  defense,  1688. 

of  unauthorized  act  of  officer  of  corporation;  resolution  of  directors, 

2575. 
REAL  PROPERTY;  actions  affecting  title;  guardian  ad  litem,  p.  70  n. 
.  appraisal  of,  by  sheriff  and.  appraisers,  on  execution  (Nebr.)   2321. 
attached  in  action;  execution  directing  sale  of  (Minn,  and  Wis.) 

2303. 
attachment  of  in  action;  lis  pendens  (S.  Dak.)  129. 
execution  sale  of;  sheriff's  certificate  of  (N.  Dak.  and  S.  Dak.)  2353. 
execution  sale  of;  sheriff's  return  on  (N.  Dak.  and  S.  Dak.)  2355. 
for  agreed  rent  for  use  and  occupation;  complaint,  694. 
— — ;  rooms  and  lodgings,  695. 

for  reasonable  value  of  use  and  occupation  of,  complaint,  693. 
sale  of;  defense,  denial  of  plaintiff's  performance,  1558. 
sale  or  delivery  of,  judgment  directing;   undertaking  on  appeal, 

2363. 
sheriff's  return  or  levy  (Wis.)  220. 
single  act  of  trespass  on;  complaint  for,  1091. 
trespass  to;  complaint  for  cutting  and  converting  timber,  1092. 
trespass  to;  complaint  for  cutting  and  removing  timber  (Wis.)  1096. 
trespass  to;  complaint  for  entering  plaintiff's  house,  defacing  same, 

and  Injuring  personal  property,  1095. 
trespass  to;  complaint  for  removing  fence,  1093. 
trespass  to;  complaint  for  treble  damages  for  forcible  entry  and 

detainer  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
trespass  to;   complaint  for  treble  damages  for  willful  Injuries  to 

trees,  1097. 
various  repeated  acts  of  trespass;  complaint,  1094. 
vendor's  lien  on  for  purchase  money;  complaint  for  enforcement  of, 

by  vendor  against  purchaser  and  his  grantee  and  judgment  credi- 
tors, 1147. 
RECEIPT;  for  award  by  property  owner,  in  condemnation  proceedings 

(Wis.)  2515. 
of  money,  denial  of;  defense,  in  action  for  money  had  and  received, 

1436. 
of  receiptor  of  attached  property  (Wis.)  224. 
of  rents  and  profits  by  cotenants;  allegation  of,  in  partition,  1167. 
RECEIPTOR;  complaint  by  sheriff  against,  for  breach  of  duty,  906. 

of  attached  property;  receipt  of  (Wis.)  224. 
RECEIVER;  account  of;  aifldavit  to,  470. 

action  against;  discretion  of  court,  p.  48  n. 

action  by  to  seize  property  on  behalf  of  creditors,  which  has  been 
fraudulently  conveyed  (Iowa)  p.  699  n. 
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RECBI-VnER— cont. 

and  setting  aside  transaction  as  fraudulent  (transfer  of  assets  to 
third  person  for  note  and  assignment  of  note  for  benefit  of  credi- 
tors) ;  complaint  against  debtors,  1192. 

application  of,  to  pay  dividend,  466. 

appointed  in  action;  allegation  of  representative  capacity,  569. 

appointing,  and  for  specific  delivery  of  property;  order  of  inter- 
pleader, 1801. 

appointment  of;  order  to  show  cause  for,  457. 

assignment  by  debtor,  2466. 

assignment  of  partnership  assets  to,  462. 

bond  of,  461,  (Iowa)  473,  (Nebr.)  481. 

bond  of  applicant  for  (Nebr.)  480. 

bond  of,  in  supplementary  proceedings  (Minn,  and  Wis.)  2340. 

discharge  of;  notice  of  motion  for,  469. 

ex  parte  application  for  appointment  of;  plaintiff's  undertaking  (N. 
Dak.  and  S.  Dak.)  475. 

In  action;  account  of,  2469. 

in  creditor's  action;  order  appointing  (Wis.)  2465. 

in  foreclosure  action;  affidavit  for,  2494. 

In  foreclosure;  order  appointing,  2496.. 

In  foreclosure  action;  order  to  show  cause  why  should  not  be  ap- 
pointed, 2495. 

In  foreclosure;  allegation  of  inadequacy  of  security,  1119. 

judgment  against,  in  his  official  capacity,  2236. 

leave  to  sue;  notice  of  motion  for,  83. 

maliciously  obtaining  appointment  of,  in  action  for  closing  up  part- 
nership; complaint  for,  955. 

motion  of,  for  instructions  as  to  distribution;  notice  of,  465. 

notice  of  application  for  (Iowa)  471,  (Nebr.)  478. 

notice  of  appointment  of,  in  supplementary  proceedings,  2341. 

notice  of  motion  for,  456. 

notice  of  motion  to  instruct,  463. 

oath  of  (Iowa)  474,  (N.  Dak.  and  S.  Dak.)  476. 

of  corporation  in  sequestration  action;  complaint  by;  allegation  of 
representative  capacity,  570. 

or  assignee  of  plaintiff's  title;  petition  to  continue  action  In  his 
own  name,  1766.  > 

order  appointing,  458,  (Iowa)  472,  (Nebr.)  479. 

order  appointing;  for  partnership,  459;  in  foreclosure,  460;  In  sup- 
plementary proceedings,  2339. 

order  granting  leave  to  sue,  84. 

order  granting  leave  to  receiver,  to  sue,  86. 

order  requiring  sheriff  to  take  property  and  deliver  to  (Wis.)  2468. 

order  revoking  appointment  and  appointing  new  receiver,  468. 

petition  for  leave  to  sue,  82. 

petition  of  receiver,  for  leave  to  sue,  85. 

petition  by,  to  be  substituted  as  a  party  to  pending  action,  2467. 

petition  to  sell  real  estate,  464. 

revocation  of  appointment;  notice  of  motion,  467. 

to  collect  and  distribute  assets  of  domestic  business  corporation, 
in  sequestration  action  by  judgment  creditor,  p.  741  n. 

transfer  to;  judgment  avoiding  sale  and  voluntary  assignment,  and 
directing,  2185. 

undertaking  of  (N.  Dak.  and  S.  Dak.)  477. 

RECOGNIZANCE  or  bail  bond,  on  writ  of  haieas  corpus,  2394. 

RECONVEYANCE;   complaint  for,  on  setting  aside  deed  obtained  by 
fraud,  1209,  1210. 
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REDEEM;  action  to;  order  of  reference  of  cause,  to  take  account  be- 
tween parties  to  mortgage,  1942. 
'complaint  by  lessee  of  mortgagor,  1137. 

grantor,  complaint  by,  to  have  deed  declared  mortgage  and  to  re- 
deem, 1136. 
parties  entitled  to;  complaint  by  mortgagee  In  possession  against, 

seeking  accounting,  in  foreclosure,  1120. 
(See  Redemption.) 
REDEEMING;  mortgage;  complaint  by  junior  mortgagee  against  pur- 
chaser under  foreclosure  of  senior  mortgage,  1135. 
mortgaged  premises;    complaint  by  mortgagor  against  mortgagee, 
1133. 

;  mortgagee  in  possession,  1134. 

REDEMPTION;  equity  of,  in  part  of  premises,  and  entitled  to  have  resi- 
due sold  first;  defense,  in  mortgage  foreclosure,  1686. 
from  execution  sale;  sheriff's  certificate  of  (Wis.)  2351. 
in  foreclosure,  certificate  of;  by  owner  of  certificate  of  sale  (Minn.) 

2081. 
judgment  allowing  by  plaintiff,  2195. 

;  apportioning  redemption  moneys  between  several  defendants 

and  allowing  taxes  paid,  2196. 
money;  affidavit  by  defendant  of  nonpayment,  2197. 
moneys;  final  order  of  dismissal  for  nonpayment,  2198. 
nonjoinder  of  owner  of  equity  of;  defense,  in  mortgage  foreclosure, 

1687. 
notice  of,  by  redemptioner  to  sheriff,  in  mortgage  foreclosure  (Minn. 

N.  Dak.  and  S.  Dak.)  2079. 
sheriff's  certificate  of,  in  foreclosure  (N.  Dak.  and  S.  Dak.)  2088. 
sherifTs  certificate  of,  on  foreclosure  (Minn.)  2080. 
(See  Redeem.) 
REDUNDANT,  irrelevant  or  scandalous  matter;   notice  of  motion  to 
strike  out,  1747. 

;  order  thereon,  1748. 

R&ENTRY  for  covenant  broken;  complaint  by  lessor  against  lessee,  778. 
REFEREE;  appointment  of  first  meeting  by,  1953. 

examination  of  debtor  and  witnesses  before,  in  supplementary  pro- 
ceedings, 2357. 
exceptions  to  report  of,  1967. 

motion  to  confirm  report  of,  and  for  judgment,  1968. 
notice  of  filing  report  of,  1966. 
notice  of  hearing  of  trial  before,  by  party,  1954. 
oath  of,  1948,  (Minn.)  1949,  (Iowa  and  Nebr.)  1950,  (N.  Dak.)  1951, 

(S.  Dak.)  1952. 
or  sheriff;  report  of  proceedings  under  judgment  in  partition  2128. 

;  order  confirming  report,  2129. 

or  sheriff;  notice  of  sale  in  mortgage  foreclosure,  2071. 

order  that  books  and  papers  be  deposited  with,  before  accounting, 

1947. 
report  in  mortgage  foreclosure,  amount  all  due,  2062. 

;  schedule  A,  2063,  schedule  B,  2064. 

report  of;  on  order  determining  rights  of  parties  (Wis.)  2112. 
report  of,  as  to  priority  of  creditors,  1958. 
report  of;  general  form,  1955,  in  partnership  action,  1956. 
report  of;  judgment  for  plaintiff  on,  2169,  for  defendant,  2170. 
.  report  of;  motion  to  set  aside,  and  for  new  trial,  1970. 
report  of,  on  accounting  in  partnership  cause,  1957. 
report  of,  on  claim  to  surplus  in  foreclosure  (Wis.)  1963. 
report  on  damages  in  injunction,  confirming;  notice  of  motion,  464; 
order,  455. 
121 
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REFEREE — cont. 

report  of,  on  proof  of  title,  In  partition  (Wis.)  2110. 

report  of;  order  confirming,  setting  aside,  or  amending,  1971. 

trial  by,  of  issue  of  fact  as  to  one  defendant,  reference  on  default  of 
other,  and  exceptions  to  report;  judgment,  2171. 
REFERENCE;  affidavit  to  oppose  motion  for,  denying  account,  1932. 

;  setting  up  fraud,  1933. 

•;  difficult  questions  of  law,  1934. 

appointment  of  first  meeting  by  referee,  1953. 

exceptions  to  report  of  referee,  1967. 

had  after  trial  and  before  final  judgment;  judgment  on  trial  of  is- 
sues of  fact  by  court,  2165. 

had  on  default  of  some  defendants,  and  verdict  on  issue  of  fact  an 
to  others;  judgment  after,  2163. 

interpleader  and,  in  equity;  order  of,  2183. 

motion  for  further  report,  1969. 

motion  to  confirm  report  of  referee  and  for  judgment,  1968. 

motion  to  set  aside  report  and  for  new  trial,  1970. 

notice  of  filing  report  of  referee,  19G6. 

notice  of  hearing  or  trial  before  referee,  by  party,  1954. 

to  ascertain  damages  in  injunction;  notice  of  motion,  452. 

of  action  involving  long  account;   affidavit  for  motion,  1928;  the 
same  by  defenSant,  1829. 

of  action;  stipulation  for,  1935. 

of  cause;  notice  of  motion  for,  1930. 

of  cause  on  motion;  order  for,  1936,  without  motion,  1937. 

of  cause;  order  of  (Iowa)  1939. 

of  cause,  order  of;  for  accounting  in  partnership  cause,  1943. 

;  to  determine  priority  among  creditors,  1944. 

;  to  take  account  as  to  damages,  1941. 

;  to  take  account  between  parties  to  mortgage,  in  action  to  re- 
deem, 1942. 

;  to  take  all  testimony  and  report  to  court,  1945." 

;  to  take  testimony  as  to  value  of  use  and  occupation,  In  action 

for  specific  performance,  1940. 

of  cause  upon  written  stipulation;  order  for,  1938. 

of  claim  to  surplus  in  foreclosure;  affidavit  for  motion  for  (Wis.) 
1960. 

— I — ;  notice  of  motion  for  (Wis.)  1961. 

;  notice  of  motion  for  payment  (Wis.)  1964. 

;  order  for  (Wis.)  1962,  referee's  report,  1963,  order  for  distri- 
bution, 1965. 

plaintiff's  account,  to  be  presented,  1946. 

on  default  of  some  defendants,  trial  by  issue  of  fact  by  referee  as 
to  one  defendant,  and  exceptions  to  report;  judgment,  2171. 

or  assessment  of  damages  by  jury;  order  for  judgment  by  default 
and  for,  2048. 

order  confirming,  setting  aside,  or  amending  report  of  referee,  1971. 

order  determining  rights  of  parties;  in  partition  (Wis.)  2111. 

;  report  of  referee  (Wis.)  2112. 

order  for,  to  take  an  account;  judgment  by  default,  2049,  judgment 
thereon,  2050. 

order  of,  to  ascertain  damages  in  injunction,  453. 

order  to  show  cause  why  it  should  not  be  ordered,  1931. 

order  of,  in  mortgage  foreclosure;  amount  all  ^ue,  no  defendant  or 
absent  defendants  (Wis.)  2060. 

;  infant  and  absentee  defendants,  amount  not  all  due  (Wis.) 

2061. 
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REIPERENCB— cont. 

order  that  books  and  papers  be  deposited  -with  referee  before  ac- 
counting, 1947. 
proofs  taken  by  court  •without,  as  to  defendants  not  answering; 
judgment  on  trial  as  to  some  defendants  and  default  as  to  others, 
2167. 
report  of  referee  as  to  priority  of  creditors,  1958. 
report  of  referee;  general  form,  1955. 
report  of  referee,  in  partnership  cause,  1956. 
report  of  referee  on  accounting  in  partnership  cause,  1957. 
second  cause  of  action  stated  by  reference;  formal  parts  of  com- 
plaint, 490. 
to  take  proof  of  title,  order  of;  in  partition  (Wis.)  2109;  report  of 

referee,  2110. 
to  take  proofs,  order  of,  service  by  publication;  judgment  by  de- 
fault, 2053. 
reference  (see  Refebee). 
REFORMATION;  judgment  of,  of  deed,  on  ground  of  mistake,  2229. 

of  deed  by  correcting  mistaken  description;  complaint,  1212,  1213. 
REFUSE  of  a  starch  factory  polluting  waters  of  a  stream;  complaint 

in  equity  to  enjoin  nuisance,  1077. 
RELATION;  in  quo  warranto  in  supreme  court,  12443. 
of  private  person;  action  by  state  on  (Wis.)  567. 
RELATOR;  answer  of,  to  return  to  alternative  writ  of  mandamus,  2426. 
failure  of  to  demur  or  plead  to  alternative  writ  of  m,andam,us;  no- 
tice of  hearing,  2427. 
RELEASE;  obtained  by  fraud,  setting  aside,  and  for  personal  injuries 
from  defendant's  negligence;  complaint,  1291. 
of  attachment;  bond  by  defendant  (Minn.)  251. 
of  attachment  (see  Vacating). 
of  garnishee;  undertaking  for  (Wis.)  303. 
of  garnishment  and  payment  of  judgment;  undertaking  given  for; 

complaint  against  surety  company  (Wis.)  1296. 
of  partnership  property,  in  attachment;  undertaking  for  (N.  Dak.) 

273. 
of  property  ganished;  bond  for  (Minn.)  313. 
pleading  release,  in  answer,  1370. 
REMANDING  PRISONER;  order,  on  writ  of  habeas  corpus,  2392. 
REMOVAL;  from  railroad  car  for  nonpayment  of  fare,  justification  of; 
defense,  in  action  for  assault  and  battery,  1618. 
from  state;  affidavit  for  arrest  of  defendant  in  civil  action,  183. 
of  action  to  United  States  court,  on  ground  of  diverse  citizenship; 
petition  for,  2474. 

;  bond,  2475;  order  of  removal,  2476. 

of  buildings;  allegation  for  injunction  to  compel,  412. 
of  cloud  and  injunction  of  judicial  sale;  complaint  in  equity,  1178. 
of  officer;  writ  of  certiorari  to  review,  2406. 
RENDERING  ESTABLISHMENT;  allegation  of  nuisance  from,  1065. 
RENT;  action  against  sureties  on  guaranty;  complaint,  748. 

agreed;  complaint  for  recovery  for  use  and  occupation  of  real  prop- 
erty, 694. 
and  profits';  allegation  for  injunction  against  taking,  404_ 
and  profits;  allegation  of  receipt  of,  by  cotenants;  complaint  in  par- 
tition, 1167. 
and  reversion;  complaint  by  assignee  of  devisee  of,  against  assignee 

of  part  of  premises,  784. 
assignee  of;  complaint  by,  against  lessee,  782. 
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RENT — cont. 

not  yet  accrued;  statement  for  confession  of  judgment,  by  defend- 
ant in  person,  2260. 
tender  of,  upon  the  land;  defense,  In  action  on  lease,  1523. 
REORGANIZATION    of    corporation;     allegation    for    injunction 

against,  433. 
REPAIR;  breach  of  covenant  to  keep  in;  complaint  against  tenant,  809; 

against  landlord,  810. 
promise  to,  obvious  defects  in  machinery;  complaint  by  employee 

against  employer,  for  injuries,  1049. 
REPAIRING; complaint  against  watchmaker  for  not  using  due  care  and 

skill,  908. 

;  and  not  returning  watch,  909. 

REPLEVIN;  action  of;  imprisonment  in,  p.  109  n. 

action  on  defendant's  undertaking  to  secure  return  of  property; 

complaint,  744. 
action  on  plaintiff's  undertaking  bond;  complaint,  743. 
affidavit  by  defendant  for  interpleader  of  third  person,  1798. 
affidavit  by  lessee  (N.  Dak.,  S.  Dak.  and  Wis.)  333. 
affidavit  by  one  having  special  property  as  bailee  (N.  Dak.,  S.  Dak» 

and  Wis.)  331. 
affidavit  by  pledgee  (N.  Dak.,  S.  Dak.  and  Wis.)  332. 
affidavit  for,  by  general  owner  (Minn.)  352. 
affidavit  In  (Nebr.)  367,  (N.  Dak.,  S.  Dak.  and  Wis.)  328. 
affidavit  in,  by  special  owner  (Minn.)  353. 
affidavit  In,  exempt  property  seized  on  execution  (Nebr.)  368. 
affidavit  in,  possession  obtained  by  fraud    (N.  Dak.,  S.  Dak.  and- 

Wis.)  329. 
affidavit  in,  to  recover  exempt  property  (N.  Dak.,  S.  Dak.  and  Wis.) 

330. 
affidavit  of  concealment  of  property  (Iowa)  362. 
against  principal  and  sureties;    indorsement  on  execution   (Wis.) 

2308. 
against  sheriff  for  exempt  property  seized  on  execution;  complaint,. 

890. 
alternative  judgment  for  plaintiff  (Wis.)  350. 
appraisement  (Iowa)  365. 
bond  In  (Nebr.)  370. 

by  one  having  special  property  in  goods,  889. 
by  owner  for  wrongful  detention,  original  possession  not  wrongful; 

complaint,  885,  886. 
defendant's  bond  in  (Minn.)  356. 
defendant's  delivery  bond  (Iowa)  363. 

defendant's  undertaking  in  (N.  Dak.,  S.  Dak.  and  Wis.)  337. 
;  notice  of  justification  of  sureties,  338;  justification  of  sure- 
ties, 339. 
defense  by  sheriff,  justification  under  attachment,  1608. 
defense,  defendant  part  owner,  1604;   lien  for  services,  1607;  lien 

for  storage  or  freight,  1606;  property  distrained,  doing  damage, 

1609;  title  in  defendant  or  In  stranger,  1605. 
execution  in  (Iowa)  366. 
general  denial,  1603. 
judgment  for  plaintiff  for  value,  property  delivered  to  defendant 

(Wis.)  351. 
nature  of  action,  p.  195  n.,  p.  487  n. 
notice  to  defendant  to  choose  appraiser  (Iowa)  364. 
oath  and  appraisal  in  (Nebr.)  371;  order  of  (Nebr.)  369. 
owner  against  wrongdoer,  complaint;  wrongfully  taking,  clalmine 

special  damages,  882.  ^' 
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REPLEVIN— cont. 

;  goods  taken  from  plaintiff's  lessee  or  bailee.  883. 

;  goods  taken  from  plaintiff's  assignor,  884. 

owner  against  wrongdoer  for  goods  wrongfully  taken;  complaint, 

881. 
petition  by  owner  of  chattels,  to  intervene  in,  1790. 
petition   by   qualified   owner    (Iowa)    359;    by   unqualified   owner 

(Iowa)  357. 

■ ;  to  recover  property  seized  on  execution,  358. 

petition  for  intervention  in  (Iowa)  1795. 

plaintiff's  bond  (Iowa)   360,   (Minn.)   354,   (N.  Dak.,  S.  Dak.  and 

Wis.)  335. 

;  exception  to  sufficiency  of  sureties  (Minn.)  355,  (N.  Dak.,  S. 

Dak.  and  Wis.)  336. 
pleading  demand  and  refusal,  p.  489  n. 
I  proceedings;  setting  aside;  notice  of  motion  for,  (N.  Dak.,  S.  Dak. 

and  Wis.)  340. 
property  concealed;  affidavit  for  arrest,  184. 
requisition  to  be  endorsed  on  affidavit  (N.  Dak.,  S.  Dak.  and  Wis.) 

334. 
seller  against  fraudulent  buyer  of  goods;  complaint,  887. 

;  joining  transferee  as  defendant,  888. 

third  person  claiming  property;  affidavit  of  third  person  (N.  Dak., 

S.  Dak.  and  Wis.)  341. 

;  order  allowing  intervention  and  amendment,  346. 
;  order  to  show  cause  in  intervention,  345. 
— — ;  petition  for  intervention  by  third  person,  344. 
• ;  sheriff's  demand  for  indemnity,  342;   undertaking  to  Indem- 
nify sheriff,  343. 
undertaking  to  obtain  discharge  from  arrest,  192, 
verdict  in,  for  defendant,  1916. 
verdict  for  defendant  where  property  delivered  to  plaintiff  (S.  Dak. 

and  Wis.)  349. 
verdict  for  plaintiff  in  (S.  Dak.  and  Wis.)  347,  (Iowa)  1915,  1917. 

;  where  his  interest  is  special,  348. 

writ  of  (Iowa)  361. 

writ  of;  justification  of  taking  under;  defense  by  sheriff,  1578. 
REIPLICATION  to  defendant's  plea  to  information  in  quo  warranto  In 

supreme  court,  2449. 
REPLY;  affidavit  of  no;  judgment  by  default,  2055. 

;  notice  of  motion  for  judgment,   2056;    order  for  judgment, 

2057;  judgment,  2058. 
and  answer;  demurrer  to  (N.  Dak.  and  S.  Dak.)  1323. 
demurrer  to  (Iowa)  1321,  (Minn.)  1316,  (Wis.)  1311. 
general  form  of  (Wis.)  169'8. 

;  interposing  both  denial  and  new  matter  (Wis.)  1699. 

In  states  where  new  defensive  matter  must  be  replied  to  as  well  aa 

counterclaims;  where  answer  contains  both  defense  and  counter- 
claim, 1703. 
in  states  where  new  defensive  matter  must  be  replied  to  as  well  as 

counterclaims,  1701. 

;  where  answer  contains  both  denial  and  new  matter,  1702, 

notice  of  motion  to  compel,  1738. 
of  statute  of  limitations  (Wis.)  1700. 
order  compelling,  1739. 
(See  Defenses.) 
REPORT;   false,  of  judicial  proceedings,  publication  of;   affidavit  for 
order  to  show  cause  why  party  should  not  be  punished  criminally 
for  (N.  Dak.  and  Wis.)  2003. 
;  order  to  show  cause,  2004. 
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final,  of  commissioners  in  partition  (Wis.)  2118. 

' ;  unknown  owners,  2119. 

;  compensation  to  secure  equality,  2120. 

further,  on  reference;  motion  for,  19G9. 

of  actual  partition;  notice  of  motion  to  confirm  (Wis.)  2121. 

of  appraisers,  in  condemnation  proceedings  (Nebr.)  2552. 

of  appraisers,  stock  killed  or  crippled  (S.  Dak.)  54. 

of  board  of  public  works,  on  petition  of  freeholders  under  general 

charter,  for  opening  street  in  city  (Wis.)  2498. 
of  chattel  mortgage  sale;  in  foreclosure  by  advertisement  (Minn.) 

2460. 
of  commissioners  appointed  to  assess  damages  for  land  taken  for 

railway  purposes  (Iowa)  2536. 
of  commissioners  in  condemnation  proceedings  (Wis.)  2514. 
of  commissioners  in  partition,  preliminary,  showing  platting  of  the 

premises,  2116. 
of  commissioners  to  partition  of  water  power  (Wis.)  2529. 
of  condemnation  commissioners;  notice  of  filing  (Minn.)  2530. 
of  foreclosure  sale  by  sheriff   (N.  Dak.  and  S.  Dak.)   2086;   order 

confirming,  2087. 
of  foreclosure  sale;  order  confirming  (Wis.)  2073. 
of  partition;  order  confirming  and  directing  judgment  (Wis.)  2122, 
of  referee  appointed  in  order  determining  rights  of  parties  (Wis.) 

2112. 
of  referee,  as  to  priority  of  creditors,  1958. 
of  referee,  exceptions  to;  trial  by  referee  of  issue  of  fact  as  to  one 

defendant,  and  reference  on  default  as  to  others;  judgment,  2171^ 
of  referee;  general  form,  1955. 
of  referee  in  mortgage  foreclosure,  amount  all  due,  2062. 

;  schedule  A,  2063;  schedule  B,  2064. 

of  referee,  in  partnership  cause,  1956. 

of  referee,  exceptions  to,  1967. 

of  referee;  judgment  for  plaintiff  on,  2169;  for  defendant,  2170. 

of' referee;  motion  to  confirm  report  and  for  judgment,  1968, 

of  referee;  motion  to  set  aside  and  for  new  trial,  1970. 

of  referee;  notice  of  filing,  19C6. 

of  referee,  on  account  in  partnership  cause,  1957. 

of  referee  on  claim  to  surplus  in  foreclosure  (Wis.)  1963. 

of  referee,  on  proof  of  title,  on  default  in  partition  (Wis.)  2110. 

of  referee;  order  confirming,  setting  aside,  or  amending,  1971. 

of  referee  (see  Rbfebbb). 

of  sale  in  foreclosure;  sheriff's  (Wis.)  2072;  in  partition  2126. 

of  sheriff,  of  foreclosure  sale  (Minn.)  2077. 

of  sheriff  or  referee,  of  his  proceedings  under  judgment  in  partition,. 

2128;  order  confirming  report,  2129. 
to  court,  to  take  all  testimony  and;  order  of  reference  of  cause,  1945. 
(See  Paib  Repoet.) 
(See  False  Repbesentations;   Feat7dtji.ent  Rbpeesentations;   Db- 

OBIT.) 

REPRESENTATIVE  CAPACITY,  allegation  of: 

action  against  defendant  as  representative  of  others,  526. 
action  by  one  on  behalf  of  numerous  parties,  522. 
administrator,  complaint  against,  543;  complaint  by,  542. 
administrator  de  bonis  non,  complaint  by,  546. 
administrator,  foreign ;  complaint  by,  549.' 
administrator  with  will  annexed;  complaint  against,  545. 
assignee  for  benefit  of  creditors,  532. 
;  substituted  assignee,  533. 
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REa'RESENTATIVlI  CAPACITY— cont 

assignee,  foreign  official,  535. 

assignee  of  claim,  527;  assignment  in  writing,  529. 

;  alleging  defendant's  consent  to  the  assignment,  528. 

assignee  under  state  insolvent  law,  534. 

assignment;  action  in  U.  S.  court  on  ground  of  different  citizenship, 
530. 

assignment  of  part  of  fund  to  become  due,  equitable,  531. 

assignment  (see  "Wbittbn  Assignment)  . 

association,  unincorporated;  by  officer  of  (N.  Y.)  538. 

association  (see  Joint  Stock  Association). 

attorney  general;  action  by  state  on  information  of  (Wis.)  566;  on 
relation  of  private  person  (Wis.)  567. 

benefit  of  creditors;  assignee  for,  532;  substituted  assignee,  533. 

citizenship,  different,  action  on  ground  of,  in  United  States  court; 
allegation  of  assignment,  530. 

claims,  action  by  assignee  of,  527. 

;  alleging  assignment  in  writing,  529. 

;  alleging  defendant's  consent  to  the  assignment,  628. 

claim  (see  PVnd;  Monet  Demand). 

committee  of  lunatic,  by  or  against  (N.  Y.)  558,  559. 

company  (see  Joint  Stock  Association). 

corporation;  action  by  or  against,  539,  540,  541. 

corporation;  for  receiver  of,  in  sequestration  action,  570. 

corporation;  stockholder  for,  directors  refusing  to  sue,  571. 

court  (see  United  States  Couet). 

creditors;  complaint  for  benefit  of  by  assignee;  allegation  of  repre- 
sentative capacity,  532;  by  substituted  assignee,  533. 

■ ;  substituted  assignee,  533. 

de  bonis  non  (see  Administratob). 

debt  (see  Fund). 

defendant,  consent  of,  to  assignment;  allegation  of,  In  action  by 
assignee  of  claim,  528. 

defendant  sued  as  representative  of  others,  526. 

de  son  tort  (see  Execxjtoe). 

devisee;  complaint  by,  536. 

different  citizenship  (see  Citizenship). 

directors  of  corporation  refusing  to  sue;  action  by  stockholder,  571. 

domestic  corporation;  by  or  against,  539. 

equitable  assignment  (see  Assignment). 

estate  (see  Sepaeatb  Estate). 

executor;  complaint  by,  544. 

executor  de  son  tort;  complaint  against,  548. 

executor  refusing  to  join  in  action;  allegation,  547. 

expenditure  of  public  moneys,  taxpayer  suing  to  prevent  Illegal,  524. 

foreign  administrator,  complaint  by,  549. 

foreign  corporation;  by  or  against,  540. 

foreign  official  assignee,  535. 

fund  to  becoms  due,  equitable  assignment  of  i>art;  allegation  of,  581. 

fund  (see  Debt;  Claim). 

general  guardian  of  insane  or  incompetent  person;  action  by  (Wis.) 
560. 

guardian  ad  litem  suing  for  Infant,  554. 

heir  at  law;  complaint  by,  537. 

husband  and  wife;  complaint  against  on  wife's  debt,  551. 

;  husband  having  acquired  wife's  property,  552. 

;  property  acquired  after  marriage,  553. 

husband  and  wife  suing  together,  550. 

idiot;  complaint  by  committee  of  (N.  Y.)  558. 
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illegal  expenditure  of  public  moneys,  taxpayer  suing,  524. 

incompetent  person;  action  by  general  guardian  of  (Wis.)  560. 

incompetent  (see  Infant). 

infant  plaintiff,  suing  by  guardian  ad  litem,  554. 

information  of  attorney  general;  action  by  state  on  (Wis.)  566. 

insane  person,  action  by  general  guardian  (Wis.)  560. 

insolvent  law  of  state;  complaint  by  assignee,  534. 

joining  in  action;  allegation  of  refusal  of  executor  to  join,  547.  ■ 

joint  stock  association,  unincorporated;  stockholder  suing  on  behalf 

of  other  stockholders,  525. 
lunatic;  complaint  against  committee  of  (N.  Y.)  559. 
lunatic;  complaint  by  committee  of  (N.  Y.)  558. 
lunatic  (see  Insane). 
marriage  (see  Sep  abate  Peopeett). 

married  woman;  action  by  relating  to  separate  estate,  561. 
— — ;  other  than  money  contract,  562. 
moneys    (see  Public  Moneys). 

municipal  corporation;  complaint  by  or  against,  541. 
numerous  plaintiffs;  complaint  by  one  on  behalf  of,  522_ 
officer  of  unincorporated  association;  complaint  by  (N.  Y.)  538. 
official  assignee,  foreign;  complaint  by,  535. 
part  of  fund  to  become  due,  equitable  assignment  of;  allegation,  In 

complaint,  531. 
parties,  numerous,  one  suing  on  behalf  of,  522. 
partner,  surviving;  action  by,  564. 
partners;  action  by  or  against,  563. 
plaintiff  suing  on  behalf  of  himself  and  many  others;  allegation  of 

representative  capacity,  522. 
plaintiff  (see  Ceeditob  Suing;   Infant  Plaintiff;   Insuebd). 
private  person;  action  by  state,  on  the  relation  of,  567. 
public  moneys;   taxpayer  suing  to  prevent  illegal  expenditure  of, 

524. 
public  officer;  action  by  or  against,  565. 
receiver  appointed  in  action,  569. 
receiver  of  corporation,  in  sequestration,  570. 
refusal  of  directors  to  sue;  action  by  stockholder  for  corporation, 

571. 
refusal  of  executor  to  join  in  action;  allegation  of,  547. 
relation  of  private  person;  action  by  state  on  (Wis.)  567. 
separate  estate;  action  by  married  woman  relating  to,  561. 
separate  property  of  wife  acquired  by  husband;  complaint  against 

husband  and  wife,  on  wife's  debt,  552. 

;  separate  property  acquired  after  marriage,  553. 

sequestration  action,  by  receiver  of  corporation,  570. 

state,  action  by,  on  information  of  attorney  general  (Wis.)  566. 

;  by  attorney  general  on  relation  of  private  person  (Wis.)  567. 

state  insolvent  law;  by  assignee  under,  534. 

stockholder  for  corporation,  directors  refusing  to  sue,  571. 

stockholder  of  unincoroprated  stock  association,  on  behalf  of  others, 

525. 
substituted  assignee,  for  benefit  of  creditors,  533. 
surviving  partner;  action  by,  564. 

taxpayer  suing  to  prevent  illegal  expenditure  of  pubic  money,  524. 
unincorporated  association,  officer  of  (N.  Y.)  538. 
unincorporated  stock  association;   stockholder  suing  on  behalf  of 

others,  525. 
United  States  court;  action  in  on  ground  of  different  citizenship; 
allegation  of  assignment,  530. 
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wife's  debt;  complaint  against  husband  and  wife,  551. 

;  husband  having  acquired  wife's  property,  552. 

;  property  acquired  after  marriage,  553. 

wife's  separate  property  (see  Sepabatb  Pbopeett). 
wife  (see  Husband  and  Wife), 

written  assignment;  allegation  of  in  action  by  assignee  of  claim, 
529. 
REPRESENTATIVE  CAPACITY;  denial  of,  In  answer,  1376. 

(See  Allegation  of  Revpbesentative  Capacitt.) 
REPRESENTATIVE  (See  Personal  Repeesentativb). 
REPUBLICATION  of  news  from  other  papers,  mitigation;   defense,  in 

action  for  libel  and  slander,  1633. 
REQUISITION  indorsed  on  affidavit  in  replevin  (N.  Dak.,  S.  Dak.  and 

Wis.)  334. 
RESCISSION;  by  defendant;  allegation  of,  excusing  plaintiff's  nonper- 
formance of  contract  of  sale  of  real  estate,  895. 
of  contract  and  repayment  of  advances,  on  ground  of  fraud;  com- 
plaint for,  1211. 
of  contract;  defense  of,  1424. 

of  conveyance  by  parent  to  son  in  consideration  of  support;  judg- 
ment for,  2189. 
of  sale  of  real  estate  to  corporation,  and  recovery  of  purchase  price; 
complaint  by  corporation  against  promoters,  1227. 
RESERVOIR;  complaint  for  damage  from  bursting  of,  1075. 
RESOLUTION;  accepting  property  in  payment  for  stock  in  corporation, 
2572. 
by  directors  of  corporation,  calling  in  subscriptions,  to  stock  (Wis.) 

2573. 
to  common  council  ordering  condemnation  of  land  for  city  street 

(Wis.)  2499. 
of  directors  declaring  dividend  on  stock  of  corporation,  2576. 
of  directors  of  corporation  ratifying  unauthorized  act  of  officer,  2575. 
of  dissolution  of  corporation  by  stockholders,  2577. 
RESTITUTION;  order  of,  on  reversal  of  justice  judgment  which  has 
been  collected  (Wis.)  2220. 
undertaking  for,  on  judgment  by  default,  in  case  of  substituted 
service,  2052. 
RETAINER;   notice  of,  and  demand  by  attorney  for  change  of  venue 
because  action  not  brought  in  county  where  defendant  resides, 
1803. 

;  for  other  reasons  than  residence,  1804. 

RETAKING  property;  justification  of;  defense,  in  action  for  trespass, 

1655. 
RETENTION  of  goods  sold  on  trial;  complaint  by  seller  against  buyer, 

666. 
RETURN;  and  certificate  of  commissioner,  upon  taking  of  deposition 
(Minn.)  1868. 
and  certificate  of  perpetuation  of  testimony  against  all  persons 

(Wis.)  1893. 
and  certificate,  on  attachment  (Minn.)  242. 

and  filing  of  commission  to  take  deposition;  notice  of  (Wis.)  1854. 
by  city  clerk,  to  writ  of  certiorari,  2408. 
commission,  and  certificate  for  perpetuation  of  testimony   (Minn. 

and  (Wis.)  1889. 
false;  complaint  against  sheriff  for,  938. 
false;  assignment  of  claim  for,  37. 

neglect  of  sheriff  to ;  allegation  of  breach  of  bond,  in  complaint,  727. 
;  allegation  of  judgment,  729. 
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of  arrest  in  civil  action,  193. 

of  commissioners,  and  deposition  on  commission  (Wis.)  1852. 

of  debtor,  after  escape;  defense  by  sheriff,  1582. 

of  execution;  complaint  against  sheriff  for  neglect  to  return,  933. 

of  execution  unsatisfied;  affidavit  for  general  discovery  after,  2329. 

;  order  to  appear  and  ansvrer,  2330. 

of  foreclosure  sale  and  order  of  confirmation  (Nebr.)  2094. 

of  justice  to  -writ  of  certiorari;  general  form,  2407. 

of  personal  service  of  original  notice  (Iowa)  137. 

of  property  in  replevin;  complaint  on  defendant's  undertaking,  744. 

of  service  of  garnishee  summons  (Minn.)  312. 

of  service  of  original  notice  on  member  of  family  (Iowa)  140. 

of  sheriff,  of  levy  on  real  property  (Wis.)  220. 

of  sheriff  on  attachment  of  personal  property  (Wis.)  217. 

of  writ  of  attachment  (Iowa)  259. 

of  writ  of  Tiaieas  corpus;  notice  to  party  interested,  of  time  and 

place  (N.  Dak.  and  Wis.)  2388. 
sheriff's,  on  execution  sale  of  personal  property   (N.  Dak.  and  S. 

Dak.)  2354. 
sheriff's,  on  execution  sale  of  real  property  (N.  Dak.  and  S.  Dak.> 

2355. 
to  alternative  writ  of  mandamus,  2424. 
to  alternative  writ  of  mandamus;  demurrer  to  (Wis.)  2425. 
to  alternative  writ  of  mandamus;  relator's  answer,  2426. 
to  alternative  writ  of  prohibition,  2438. 
to  writ  of  certiorari  in  aid  of  writ  of  error,  alleging  diminution  of 

the  record,  2416. 
to  writ  of  habeas  corpus,  alleging  custody  under  process,  2387 
to  writ  of  habeas  corpus,  denying  custody,  2386. 
to  writ  of  habeas  corpus;  traverse  of,  2390. 
(See  Failuke  to  Retuen;  Pleading  Retuened;  Retention  of  GtOOds- 

Sold.) 
REVERSAL;  after;  judgment  pursuant  to  direction  of  supreme  court, 

2223. 
or  affirmance;  judgment  of,  on  certiorari  to  justice  of  the  peace^ 

2411. 
in  supreme  court,  case  not  brought  to  trial  within  one  year  after; 

affidavit  for  motion  for  dismissal  (Wis.)  2029. 
of  justice  judgment  which  has  been  collected;  order  of  restitution 

(Wis.)  2220. 
REVERSIOlN  and  rent,  assignee  of  devisee  of;  complaint  by,  against  as- 
signee of  part  of  the  premises,  784. 
REVERSIONER;  complaint  in  action  by,  for  undermining  land,  993. 

complaint  by  heir  of,  against  lessee,  783. 
REVIEWING;  action  of  board  of  review  which  has  dissolved;  writ  of 

certiorari  to  city  clerk,  2405. 
action  of  common  council  of  city  in  laying  out  a  street;  petition  for 

writ  of  certiorari  for,  2401. 
clerk's  taxation  of  costs;  notice  of  motion  for  (Wis.)  2296. 

;  order  on  review  (Wis.)  2297. 

proceedings  of  village  board  of  equalization;   petition  for  writ  of 

certiorari  to  village  clerk,  2402. 
removal  of  officer;  writ  of  certiorari  for,  2406. 
REVIVAL  OR  CONTINUANCfE;  affidavit  of  attachment  issued,  and  death- 

of  defendant  before  publication  of  summons  completed,  1782. 

;  order  thereon,  1783. 

notice  of  motion  for  leave  to  continue  action  and  serve  supplemental 

complaint,  1769. 
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REVIVAL  OR  CONTINXJANCE^cont. 

notice  of  motion  on  death  or  disability  of  plaintiff,  1765. 
notice  of  motion  to  declare  action  dismissed  unless  the  proper  par- 
ties revive  it  (Wis.)  1776. 

;-;  affidavit  for,  1777;  order  thereon  1778. 

notice  of  motion  to  revive  action  against  personal  representatives 
of  deceased  defendant,  1779. 

;  affidavit  therefor,  1780;  order  thereon,  1781. 

notice  of  motion  to  substitute  officer's  successor,  1785. 

;  affidavit  therefor,  178G;  order  thereon,  1787. 

order,  by  consent,  substituting  executors  without  prejudice  to  pro- 
ceedings already  had,  1770. 
petition  by  defendant  to  have  action  continued,  plaintiff  having  died 
and  action  not  having  been  revived,  1772. 

;  order  to  show  cause  thereon,  1773;  order  absolute  thereon, 

1774;  order,  in  the  alternative,  1775. 
petition  by  executor,  administrator,  or  heir  of  deceased  plaintiff, 

1767. 
petition  by  surviving  plaintiff  to  compel  representative  of  deceased 

co-plaintiff  to  continue,  1771. 
stipulation  in  action  against  corporation,  on  expiration  of  charter, 

to  continue  in  name  of  new  corporation,  1784. 
(See  Continuance.) 
REVIVOR  AND  CONTINUANCE;  order  for,  1768. 

REVOCATION;  of  appointment,  and  appointing  new  receiver;  order  for, 
468. 
of  appointment  of  receiver;  notice  of  motion,  467. 
of  arbitration  agreement,  p.  38  n.  64. 
of  license  of  disorderly  house,  petition  to  supervisors;  privileged 

communication;  defense,  in  action  for  libel  and  slander,  1640. 
(See  Vacation.) 
RIGHT  OF  WAY;  condemnation  of  lands  for;  petition  by  railway  com- 
pany (Nebr.)  2547. 

;  order  appointing  appraisers  (Nebr.)  2548. 

fencing;  statutes  as  to,  p.  594  n. 
(See  Condemnation;  Railroad.) 
RIGHT;  prescriptive;  defense,  in  action  for  trespass,  1651. 
to  convey;  complaint  on  breach  of  covenant,  803. 
to  exercise  franchise  (see  Feanchisb). 
to  overflow  lands;  petition  of  log  driving  corporation  for  (Wls.y 

2518. 
to  use  water,  prescriptive;  defense,  in  action  for  nuisance,  1645. 
RIOT  or  mob,  damage  done  by;  complaint  against  city  or  county  878. 
RIPARIAN  OWNERS;   joint  complaint  by,  to  restrain  upper  owner 

from  wrongfully  diverting  water  from  plaintiff's  lands,  1294. 
RIVER;  damming  up  so  as  to  flow  premises,  by  building  street;  com- 
plaint against  municipality,  1012. 
ROADBED,  negligent  condition  of;    complaint  by  brakeman  against 

railroad  for  injuries  resulting,  1023. 
ROOF,  flowing  water  from  on  plaintiff's  premises;  complaint,  990. 
ROOMS  and  lodgings;  complaint  for  use  and  occupation,  695. 
ROTTEN  PLANKS  and  hole  in  sidewalk;  allegation  of  in  complaint, 

1007. 
ROYALTIES  due  on  contract;  complaint  by  judgment  creditor,  to  reach,- 

1202. 
RUBBISH  in  street,  whereby  plaintiff  was  thrown  out  of  carriage;  com- 
plaint, 996. 
|IULE  for  production  and  Inspection  (Iowa  and  Nebr.)  1832. 
See  Oedee;  Decision.) 
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SALARY;  due  debtor;  complaint  for,  by  creditor,  1201. 

of  officer  of  corporation;  complaint  for,  689. 

public  school  teacher;  complaint  by,  for  (Wis.)  688,  p.  385  n. 
SALE;  afadavit  by  auctioneer  or  officer  of  fact  of;  in  foreclosure  by  ad- 
vertisement, 2452. 

affidavit  of  posting  notice  of;  in  foreclosure  by  advertisement,  2459. 
'  and  foreclosure;  judgment  of  (N.  Dak.  and  S.  Dak.)  2082. 

and  judgment,  setting  aside;   complaint  against  judgment  debtor 
and  one  to  whom  he  fraudulently  confessed  judgment,  1195. 

and  voluntary  assignment;  judgment  avoiding,  and  directing  trans- 
fer to  receiver,  2185. 

;  and  directing  sale  by  sheriff,  2186. 

bill  of,  of  chattels;  complaint  for  foreclosure  of,  1131. 

by  sample;  complaint  on  warranty,  851. 

chattel  mortgage,  report  of;  in  foreclo^re  by  advertisement 
(Minn.)  2460. 

complaint  against  agent,  for  breach  of  instruction  as  to,  900. 

foreclosure  and;  judgment  of  (Iowa)  2095,  (Nebr.)  2090. 
ant  and  His  rights  determined  (Nebr.)  2091. 

;  part  only  of  a  debt  due  and  premises  sold  in  parcels  (Nebr.) 

2092. 

;  whole  property  to  be  sold  together   (Nebr.)  2093. 

foreclosure  and;  judgment  of  (Iowa)  2095,  (Nebr.)  2090. 

foreclosure,  return  of,  and  order  of  confirmation  (Nebr.)  2094. 

in  foreclosure  by  advertisement;  affidavit  of  publication  of  notlca 
of,  2451. 

;  of  chattel  mortgage,  notice  of,  2455. 

in  foreclosure;  notice  of  (N.  Dak.  and  S.  Dak.)  2084. 

— ' — ;  order  setting  aside,  and  ordering  resale,  2100. 

in  foreclosure;  sheriff's  certificate  of  (N.  Dak.  and  S.  Dak.)  2085. 

in  foreclosure  (see  Notice  of  Sale;  Fobeclosube). 

In  mortgage  foreclosure;  order  confirming  report  (Wis.)  2073. 

;  sheriff's  deed  (Wis.)  2074. 

;  notice  of  (Minn.)  2076,  2071. 

;  sheriff's  report  of  (Minn.)  2077,  (N.  Dak.  and  S.  Dak.)  2086, 

(Wis.)  2072. 

• ;  same,  order  confirming  (N.  Dak.  and  S.  Dak.)  2087. 

in  partition;  notice  of,  2125;  report  of,  2126. 

neglect  of,  after  levy;  allegation  of  breach  of  sheriff's  bond,  726; 
allegation  of  judgment,  729. 

negligence  of  agent  in;  special  denial  of,  1562. 

notice  of;  affidavit  of  service  of  on  mortgagor;  in  foreclosure  by  ad- 
vertisement (Minn.)  2456. 

notice  of,  in  foreclosure  by  advertisement,  2450. 

of  attached  perishable  property;  order  of  (Wis.)  223;  affidavit  for 
order  (Wis.)  222. 

of  collateral,  payment  by;  allegation  of  as  defense  In  action  for 
money  had  and  received,  1435. 

of  damaged  goods  and  deficiency  paid;  defense,  in  action  on  In- 
surance policy,  1509. 

of  good  will  of  business,  fraudulent;   complaint,  859. 

of  goods,  denial  of;  defense,  in  action  for  deceit,  1583. 

of  lands,  preventing,  by  maliciously  filing  lis  pendens;  complaint, 
1300. 

of  liquors  to  husband,  an  habitual  drunkard;  complaint  by  wife 
against  saloonkeeper,  for  damages  resulting  from  (Iowa)  1280, 
(Wis.)  1278. 

—t — ;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 
wife  (Wis.)  1279. 
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SALE — cent. 

of  liquor  without  license;  defense,  invalidity  of  note,  1401. 

of  livestock  shipped  in  another's  name;  complaint  by  owner  against 

commission  merchant,  for  proceeds,  1290. 
of  personal  property;  defense  of  statute  of  frauds,  13'95. 
of  premises  in  parcels,  and  part  only  of  debt  due;  judgment  of  fore- 
closure and  sale  (Nebr.)  2092. 
of  premises,  in  partition;  final  judgment  after,  2127. 
of  premises,  order  for,  where  partition  cannot  be  made,  In  partition 

(Wis.)  2124. 
of  real  estate  on  execution;  sheriff's  certificate  of  (Wis.)  2350. 
of  real  estate;  receiver's  petition  for  leave,  464. 
of  real  estate  to  corporation;  complaint  by  corporation  against  pro- 
moters to  rescind  and  recover  purchase  price,  1227. 

;  to  recover  secret  profits,  1226. 

of  real  estate  to  corporation;  complaint  for  recovery  of  secret  prof- 
its, by  corporation  against  promoters  and  third  person,  1228. 
of  real  estate  (see  Contract  of  Sale). 
of  real  property  attached  in  action;  execution  directing  (Minn,  and 

Wis.)  2303. 
of  whole  property  together;  judgment  of  foreclosure  and  sale,  part 

only  of  debt  due  (Nebr.)  2093. 
on  execution,  notice  of;  general  form,  2349. 
on  foreclosure  by  action;  sheriff's  certificate  of  (Minn.)  2078. 
or  delivery  of  real  property,  judgment  directing;   undertaking  on- 

appeal,  2363. 
or  leasing  of  lands;  defense  of  statute  of  frauds,  1391. 
oral  contract  of,  enforcement  of  when  so  far  performed  as  to  take- 
it  out  of  the  statute  of  frauds;  complaint  by  vendee  against  ven- 
dor, in  specific  performance,  1142. 
owner  of  certificate  of;  certificate  by,  of  redemption.  In  foreclosure 

(Minn.)  2081. 
sheriff's  certificate  of;  in  foreclosure  by  advertisement,  2453. 
sheriff's  certificate  of;  in  foreclosure  (Iowa)  2098. 
(See  Agent;    Execution   Sale;    Fobeclosube   Sale;    Goods   Sold; 
Land  Sold;  Resale;  Sheeipf's  Sale;  Teansfeb.) 
SALES;   defense  in  action  on;   abandonment  of  contract  by  plaintiff, 
1559. 
— i — ;' alleging  breach  of  contract  as  to  delivery,  1552;  same  as  to 
quality,  1553. 

;  breach  of  warranty,  1554;   denial  of  plaintiff's  performance,. 
1557. 

;  same,  in  case  of  sale  of  real  property,  1558. 

•  I    ;  goods  not  corresponding  to  contract,  1555;  goods  not  corres- 
ponding with  sample,  1556. 
SALOONKEEPER;  bond  of;  complaint  on  by  married  woman  (S.  Dak.) 
1281. 
bond  of;  complaint  on  by  minors  (Nebr.)  1282. 
wife  against,  for  damages  resulting  from  sale  of  liquors  to  husband, 
an  habitual  drunkard  (Iowa)  1280,  (Wis.)  1278. 

;  in  name  of  state  on  saloonkeeper's  bond,  after  recovery  by 
wife  (Wis.)  1279. 
SAMPLE;  goods  hot  corresponding  to;  defense.  In  action  on  sale,  1556. 

warranty  on  sale  by;  complaint  on,  851. 
SCAFFOLD;  defective,  injuries  from;  complaint  by  employee  against 

employer,  1048. 
SCANDALOUS,  irrelevant  or  redundant  matter;  notice  of  motion  to- 
strike  out,  1747. 
— -;  order  thereon,  1748. 


1934:  INDEX. 

[References  kre  to  Forms  unless  otherwise  Indicated.     Fofmi  1-lSOO, 
Vol.  I;  1300-2576,  Vol.  II.] 

SCIENTER,  allegation  of.  In  action  for  forfeiture  for  violation  of  law, 

p.  844  n. 
SCIRE  FACIAS,  action  in  nature  of;  judgment;  2175. 
SCHOOL  TEACHER;  complaint  by  for  salary  (Wis.)  688,  p.  358  n. 
SCHOOL  DISTRICT,  fraudulent  judgment  against;  complaint  by  tax- 
payer to  restrain  collection  of,  1246. 
SEAL;  authentication  without  state  (Iowa)  p.  12  n. 
of  notary  public,  on  acknowledgment,  p.  8-13  n_ 
officer  not  having;  authentication  of  officer  taking  deposition  (Iowa) 

1879. 
on  assignment  of  contract,  p.  20  n. 
on  acknowledgment,  p.  17  n. 
SEARCH  WARRANT;  justification  of  breaking  house  by  virtue  of;  da- 

'     fense.  In  action  for  trespass,  1654. 
SBCTIONMAN;  complaint  by,  for  injury  resulting  from  defective  brake 

rod,  1027. 
SECURITIES,  collateral;   held  by  indorser;   complaint  against  maker 
and  indorser,  seeking  to  reach,  and  to  enjoin  transfer  of  note, 
1238. 
held  by  plaintiff,  defendant  surety  asking  to  be  subrogated;  defense, 

in  action  on  bills  and  notes,  1477. 
for  purchase  money,  claim  for  redelivery,  on  breach  of  contract  of 
sale  of  real  estate; complaint,892. 
SECURITY;  additional  in  attachment;  affidavit  by  defendant  for  (Wis.) 
225;  notice  of  application,  226;  order  for,  227. 
ante-dating,  usury  by;  defense,  invalidity  of  contract,  1402. 
for  costs;  affidavit  for  motion  for  (Iowa)  2287;  motion  for  (Iowa) 
2288. 

;  affidavit  to  obtain  (Wis.)  2282. 

;  bond  as  (Minn.)  2286. 

;  In  action  for  breach  of  sheriff's  bond,  p.  378  n. 

;  notice  of  filing  (Wis.)  2285;  order  requiring  (Wis.)  2283;  un- 
dertaking for  (Wis.)  2284. 

;  when  plaintiff  or  sureties  become  nonresident  after  action 

brought;  affidavit  for  (Minn.,  N.  Dak.  and  S.  Dak.)  2290. 
higher,  by  bond  or  judgment;  defense  of,  1409. 
inadequacy  of;  allegation  of,  where  receiver  is  desired  In  foreclos- 
ure of  mortgage,  1119. 
of  debt,  mortgage  given  as,  under  which  plaintiff  took  property; 

defense,  1414. 
(See  Bills  and  Notes;  Hiqheb  Seotjbitt.) 
SEDUCING (  see  Alienating  Affections;  Enticing). 
SEDUCTION;  imprisonment  in  action  for,  p.  109  n. 

of  plaintiff's  daughter  or  servant;  complaint,  975. 
SEISIN,  or  right  to  convey;  complaint  for  breach  of  covenant  of,  803. 
SELLER;  complaint  against,  on  contract  of  sale;  for  nondelivery  of 
part  of  the  goods,  836. 

;  for  not  delivering,  834. 

— — ;  same,  oral  contract,  alleging  part  payment,  835. 
——;  same;  allegation  of  damage,  p.  452  n. 

complaint  by,  against  buyer  for  goods  sold;  alleging  partial  per^ 
<Drmance  and  acceptance,  665. 

« ;  alleging  written  contract,  664. 

;  avoiding  defense  of  payment,  658. 

;  avoiding  defense  of  unexpired  credit,  659. 

;  delivery  to  third  person,  657. 

;  married  woman  purchasing  for  benefit  of  separate  estate,  660. 

;  necessaries  furnished  to  wife  or  children,  661. 

;  recovery  of  agreed  price,  656. 
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SELLER — cent. 

;  sold  on  trial  and  not  returned,  666.        ' 

complaint  by,  against  buyer,  for  refusal  to  receive  goods  on  con- 
tract of  sale,  840. 

;  contract  iuade  by  broker,  841. 

complaint  against  fraudulent  buyer  of  goods,  In  replevin,  887. 

— I — ;  joining  transferee  as  defendant,  888. 

complaint  against  buyer  on  contract  of  sale,  for  refusal  to  execute 
note,  842. 

— ' — ;  after  resale  by  auction,  843. 

complaint  against  buyer,  to  recftver  reasonable  value  of  goods  sold, 
655. 

complaint  against,  on  contract  of  sale;  allegation  of  refusal  to  per- 
form, and  excusing  failure  to  ofter  to  receive  and  pay  for  goods, 
838. 

of  stock;  complaint  against,  on  contract  of  sale,  for  failure  to  de- 
liver, 839. 
SEPARATE  ESTATE;  complaint  by  married  woman,  relating  to,  661. 

;  other  than  money  contract,  562. 

of  married  ■woman,  purchase  for  benefit  of;  complaint  by  seller 
against  married  woman,  for  goods  sold,  660. 

suit  by  or  against  married  woman  relating  to,  p.  348  n. 
SEPARATE    PROPERTY   of   wife   acquired    by    husband;    pomplalnt 
against  husband  and  wife,  on  wife's  debt,  552. 

;  separate  property  acquired  after  marriage,  553. 

SEPARATE  VERDICT  for  defendant  for  improvements  in  ejectment 
where  plaintiff  recovers  the  land  (Wis.)  1919;  part  of  premises, 
1921;  part  of  plaintiffs  only  recovering,  1920. 
SEQUESTRATION;  action  by  receiver  of  corporation;  allegation  of  rep- 
resentative capacity,  570. 

action  by  stockholders  against  bank;  supplementary  complaint  filed 
by  leave  of  court  by  intervening  creditor  to  bring  in  directors 
and  oflScers,  and  to  liquidate  claims  for  recovery  of  corporate 
property  lost  or  squandered  by  them,  1222. 

of  assets,  and  to  enforce  stock  subscription  and  set  aside  fraudulent 
assignment  for  benefit  of  creditors;  complaint  by  creditor  against 
oflBcers  and  corporation,  1220. 

of  property  and  to  enforce  liabilities  of  stockholders  and  officers; 
amended  complaint  in  creditor's  action  against  Insolvent  bank 
and  officers,  1223. 

of  property  of  domestic  corporation,  to  wind  up  aftairs,  and  enforce 
liabilities  of  officers  and  stockholders,  p.  740  n. 

of  property  and  to  close  up  business  of  insolvent  state  bank;  com- 
plaint by  creditor  or  stockholder,  1221. 

of  assets  and  to  enforce  payment  of  stock  subscriptions;  complaint 
by  creditor  of  insolvent  corporation  against  corporation  and  stock- 
holders, 1219. 
SERVANT;  complaint  by,  against  employer  for  Injuries  from  defective 
or  dangerous  machinery,  1045. 

;  infant  or  other  person  inexperienced  in  use  of  tools,  1046. 

;  obvious  defects  in  machinery,  which  defendant  promised  to 

repair,  1049. 

;  machine  defective  and  place  unsafe,  1047. 

complaint  against  employer  for  negligent  exposure  to  Infectious  dis- 
ease, 1052. 

complaint  for  assault  on,  947. 

or  daughter,  seduction  of;  complaint  for,  975. 

partial  performance  of  entire  contract;  complaint  by,  690. 

;  plaintiff  wrongfully  discharged,  691. 

(See  Employee;  Fellow  Sebvamt;  Mihob  Sebvant;  Wokkmaw.) 
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SERVICE;  admission  of,  34,  35. 

admission  of  by  defendant,  141. 

after  personal;  judgment  by  default  before  clerk,  2040. 

attempted   on  defendant  by  publication,   but  jurisdiction   not   ob- 
tained; summons  against  (Wis.)  2267. 

;  answer  to  summons,  2268. 

by  publication;  afiadavit  for  (Iowa)   166. 

;  affidavit  of  default,  2051. 

— — ;  defendant  receiving  no  actual  notice;  afSdavit  to  open  default 
and  defend  ^Wis.)  2279. 

• ^;  judgment,  by  default,  2054. 

;  order  of  reference  to  take  proofs;  judgment  by  default,  2053. 

by  sheriff;  certificate  of,  130. 

by  whom  and  how  made,  p.  84  n. 

contract  for  not  performed;  complaint  for  recovery  of  money  paid, 
647. 

contract  of;  action  on,  p.  359  n. 

lefense,  work  not  finished,  and  architect's  certificate  not  obtained,. 
1449. 

failure  of;  proceedings  to  bind  joint  debtors  (see  Joint  Debtobs).. 

not  obtained  originally  on  joint  debtor;  judgment  against,  2269. 

of  accounts  and  bills  of  particulars  (see  Defenses). 

of  amended  pleading,  notice  of  motion  for  leave,  copy  with  motion, 
1722. 

of  amended  pleading  (see  Amended  Pleading). 

of  certificate  of  payment  into  court,  p.  936  n. 

of  complaint,  failure  of;  judgment  of  dismissal,  2034.( 

of  complaint  with  summons;  judgment  by  default  before  clerk,  2041. 

of  garnishee  summons;  judgment  by  default  before  clerk,  2041. 

of  garnishee  summons;  return  of  (Minn.)  312. 

of  injunction;  proof  of,  by  affidavit  (N.  Dak.,  S.  Dak.  and  Wis.)  397. 

of  notice  of  application  for  appraisal  of  stock  killed   (S.  Dak.)   p. 
30  n. 

of  notice  of  attachment  of  real  estate  or  bulky  personal  property  on 
person  in  possession  (N.  Dak.)  271. 

of  notice  of  killing  stock  by  railroad  (Iowa  and  Nebr.)  p.  29  n. 

of  notice  of  motion  for  leave  to  sue  on  judgment,  p.  47  n. 

of  notice  of  sale  on  mortgagor;  affidavit  of  in  foreclosure  by  adver- 
tisement (Minn.)  2456. 

of  notice  on  party  in  possession  of  mortgaged  property,  affidavit  of; 
foreclosure  by  advertisement,  2458. 

of  original  notice;  affidavit  of  (Iowa)  138. 

of  original  notice  on  member  of  family;  return  of  (Iowa)  140, 

of  original  notice  on  Sunday;  affidavit  for  (Iowa)  139. 

of  original  notice;  sheriff's  return  of  (Iowa)  137. 

of  other  defendants,  unreasonable  neglect;  affidavit  for  motion  for 
dismissal,  2027. 

of  sumons;  affidavit  of,  131. 

of  summons  and  judgment;  order  setting  aside,  for  lack  of  jurisdic- 
tion, 2278. 

of  summons  and  judgment;  setting  aside  because  of  insufficient  serv- 
ice; affidavit  for,  2276. 

;  notice  of  special  appearance  and  motion,  2277. 

of  summons  within  specified  time,  unless;   order  for  judgment  of 
dismissal,  2033. 

of  supplemental  complaint;  notice  of  motion  for  leave  to  continue 
action,  and,  1769. 

of  writ  of  habeas  corpus,  before  completed;  bond  to  be  given  when 
required  by  officer  (Wis.)  2381. 
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SERVICE— cont. 

on  corporation;  afladavlt  of  (Wis.)  136. 

on  incompetent  defendant;  affidavit  of,  133. 

on  infant  defendant;  affidavit  of,  132. 

on  joint  debtor  omitted  in  original  action;  summons  against  Joint 
debtors,  2266. 

on  member  of  family;  affidavit  of,  134. 

on  municipal  corporation;  affidavit  of,  135. 

on  one  defendant,  others  not  served;  statement  of  cause  of  action; 
formal  parts  of  complaint,  491. 

on  only  one  of  several  Joint  debtors;  judgment  against  all,  2224. 

on  some  defendants  omitted;  execution  on  judgment  for  joint  debt 
(Wis.)  2301. 

payment  in  service;  defense  of,  1413. 

personal,  on  all  defendants,  no  Infants  or  absentees;  affidavit  of  no 
answer,  in  default  in  partition,  2106. 

substituted;  undertaking  for  restitution,  on  judgment  by  default, 
2052. 

termination  of  by  notice;  defense,  on  employment  contract,  1545. 

without  state;  affidavit  of  (Wis.)  161. 

(S^e   Delivery;   Employment;    Instjeeicient  Service;    Jueisdic- 
tion;  Publication  op  Summons.) 
SERVICES;   attorney's;   statement  for  confession  of  judgment,  by  de- 
fendant in  person,  2251. 

by  architect;  complaint  for,  674. 

by  auctioneer;  complaint  for,  677. 

complaint  for;  general  form,  667. 

;  by  advertising  agent,  685;  attorney's  services  and  disburse- 
ments, 684;  board  and  lodging,  683;  minor  child,  682;  officer  of 
corporation,  689. 

;  partial  performance  of  entire  contract,  690. 

;  partial  performance,  plaintiff  wrongfully  discharged,  691. 

;  school  teacher,  688. 

;  services  and  materials  on  building  contract,  692. 

;  special  contract,  686,  687;  stabling  horses,  679;  tuition,  678. 

;  work  and  materials  furnished,  680. 

;  work  and  materials  furnished  on  account,  681. 

;  by  physician,  675;  by  undertaker,  676;  upon  an  account,  668. 

counterclaim  against  carrier  for  negligence,  1448. 

defense  of  accounting  and  payment  for,  1447. 

editing  book;  complaint  for,  673. 

editing  newspaper;  complaint  for,  672. 

fraudulent- representation  of  value  of  stock  in  corporation  taken  in 
payment  for,  863. 

lien  for  by  attorney;  defense,  in  action  for  conversion  or  injury  to. 
personal  property,  1599. 

lien  for;  defense,  in  replevin  action,  1607. 

money,  and  goods,  account  for;  statement  for  confession  of  judg- 
ment, by  defendant  in  person,  2252. 

negligence  of  agent  in;  denial  of,  1564. 

of  broker,  agent,  factor,  etc.  (see  Beokeb;  Agent;  Factob;  Cabbieb; 
Bbeach  Op  Conteact;  Contbaot  foe). 
SETTING  FIRE,  negligently;  complaint  against  railroad  company,  1044. 
SETTING  OFF;  amounts  paid  by  defendant  for  deed  and  subsequent 
taxes;  judgment  for  plaintiff  in  ejectment,  defendant  relying  on 
defective  tax  deed  (Wis.)  2139. 
costs  of  defendant  against  plaintiff's  judgment;  provision  for,  2187. 
mutual  judgments;  order  for,  2464;  mutual  judgments;  petition  for, 
2463. 
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SETTING  OFF— cont 

Bum  paid  by  defendant  for  taxes  against  damages;   and  requiring 

plaintiff  to  pay  excess,  as  condition  of  judgment  in  ejectment: 

order  for  (Wis.)  2143. 

value  of  improvements  and  taxes  paid  by  defendant;  judgment  for 

plaintiff,  in  ejectment  (Wis.)  2137. 

SETTLED  JUDGMENT,  but  not  disoliarged;   complaint  for  Injunction 

against  sheriff  against  selling  land  on  execution,  1247. 
SET-OFF;  counterclaim  by  way  of,  against  plaintiff's  factor;  in  action 
for  goods  sold,  1445. 
defense  of,  1427;   in  action  by  executors,  1429,  1428. 
or  counterclaim;  demurrer  to  (Nebr.)  1326. 
(See  Counterclaim.) 
SHAM  DEFENSE;   notice  of  motion  to  strike  out  one,  and  for  Judg- 
ment on  tlie  other  as  frivolous,  1756. 
SHEEP;  diseased,  injuring  other  sheep,  note  given  for  purchase  of;  de- 
fense, in  action  on  bills  and  notes,  1470. 
killing  dog  worrying;  defense  in  action  for  conversion  or  injury  to 
personal  property,  1G02. 
SHERIFF;  action  on  bond  to  indemnify;  complaint,  745. 

affidavit  of,  to  accompany  affidavit  for  arrest  in  civil  action,  185. 
affidavit  of,  to  accompany  affidavit  for  publication  of  summons 

(Wis.)  149. 
and  appraisers;   appraisal  of  real  property,  on  execution   (Nebr.) 

2321. 
answer  of;  allegation  of  fraudulent  assignment,  1581. 

;  denial  of  plaintiff's  title,  1576. 

— I — ;  denial  of  taking,  1577. 

;  justification  of  taking  under  writ  of  replevin,  1578;  justifica- 
tion under  attachment,  1580;  justification  under  attachment.  In 
replevin,  1608;  justification  under  execution  against  third  person, 
1579. 

;  return  of  debtor  after  escape,  1582. 

application  to,  by  railroad  company,  for  appointment  of  commission- 
ers to  assess  damages  for  lands  taken  for  railroad  purposes 
(Iowa)  2533. 

;    order  appointing,  2534;   notice  of  application,  2535;   report, 

2536;  notice  of  appeal,  2537. 
bond  of,  allegation  of  breach;  for  neglect  to  levy,  725. 

;  neglect  to  sell  after  levy,  726;  neglect  to  return,  727;  neglect 

to  pay  over  moneys  collected,  728. 

' ;  allegation  of  judgment,  729. 

bond  of;  order  granting  leave  to  sue  on,  90. 

bond  of;  petition  for  leave  to  sue  on,  89. 

certificate  of  deposit  in  lieu  of  bail,  in  civil  action,  194. 

certificate  of  foreclosure  sale  (Iowa)  2098. 

certificate  of  redemption  from  execution  sale  (Wis.)  2351. 

certificate  of  redemption  in  foreclosure  (N.  Dak.  and  S.  Dak.)  2088, 

(Minn.)  2080. 
certificate  of  service  by,  130. 
certificate   of   sale   in   foreclosure    (N.    Dak.   and    S.   Dak.)    2085, 

(Minn.)  2078. 
certificate  of  sale,  in  foreclosure  by  advertisement,  2453. 
certificate  of  sale  of  real  estate  on  execution   (Wis.)   2350. 
certificate  on  execution  sale  of  real  property  (N.  Dak.  and  S.  Dak.) 

2353. 
complaint  against;  for  an  escape,  939. 
;  for  escape  from  custody  on  order  of  arrest,  940. 
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SHERIFF— cont. 

;  for  failure  to  arrest  on  execution  against  the  body,  935. 

;  for  false  return,  938;  for  neglecting  to  levy,  934;  for  neglecfr 

ing  to  pay  over  moneys  collected  on  execution,  936;  for  neglecting 
to  return  execution,  933;  for  seizing  exempt  property,  937. 

complaint  by,  against  receiptor,  for  breach  of  duty,  906. 

demand  by,  for  certificate  of  third  person  claiming  title  to  attached 
property  (Minn.)  245. 

;  shares  of  stock  attached,  246. 

demand  by,  for  indemnity,  third  person  claiming  property,  in  re- 
plevin (N.  Dak.,  S.  Dak.  and  Wis.)  342. 

deed  on  execution  sale  (N.  Dak.  and  S.  Dak.)  2356,  (Wis.)  2352. 

deed  on  foreclosure  by  action  (N.  Dak.  and  S.  Dak.)  2089. 

deed  on  foreclosure  by  advertisement',  2454. 

deed  on  foreclosure  sale.  (Wis.)  2074. 

direction  to,  by  plaintiff,  to  take  answer  of  garnishee,  indorsed  on 
writ  of  attachment  (Iowa)  315. 

direction  to,  to  summon  appraisers,  in  condemnation  proceedings 
(Nebr.)  2549. 

indemnifying  bond  by  plaintiff  to,  in  attachment,  third  person  claim- 
ing title  (Minn.)  244. 

indemnity  bond  to,  on  attachment  Wis.)  216. 

jury,  adverse  verdict  by,  on  trial  of  third  person's  claim  to  attached 
property;  indemnifying  undertaking  by  plaintiff  (S.  Dak.)  282. 

liability  of,  as  bail;  complaint  on,  941. 

mortgage   against,   for   selling   chattels   on  execution   against   the 
mortgagor;  complaint  on,  876. 

notice  by,  to  party,  to  appoint  appraisers  of  personal  property,  on 
execution  (Iowa)  2319. 

notice  of  levy  on  personal  property  (N.  Dak.  and  S.  Dak.)  2311. 

notice-  to,  by  redemptioner,  of  redemption;  in  foreclosure  (Minn., 
N.  Dak.  and  S.  Dak.)  2079. 

notice  to  plaintiff,  of  third  person's  claim  to  attached  property  (S. 
Dak.)  278. 

or  mayor;  notice  of  danger  of  damage  by  mob  or  riot,  p.  485  n. 

or  referee;  report  of  proceedings  under  judgment,  in  partition,  2128. 

;  order  confirming  report,  2129. 

or  referee;  notice  of  sale  in  mortgage  foreclosure,  2071. 

order  requiring  to  take  property  and  deliver  to  receiver  (Wis.)  2468. 

questions  to  be  propounded  to  garnishee  (Iowa)  319. 

replevin  against,  for  exempt  property  seized  on  execution;    com- 
plaint, 890. 

report  (see  Retukn). 

report  of  foreclosure  sale  (Minn.)  2077,  (N.  Dak.  and  S.  Dak.)  2086. 

— — ;  order  confirming  (N.  Dak.  and  S.  Dak.)  2087. 

report  of  sale  in  foreclosure  (Wis.)  2072. 

return  and  certificate  on  attachment  (Minn.)  242. 

return  on  execution  sale  of  real  property  (N.  Dak.  and  S.  Dak.) 
2355. 

return  of  arrest  in  civil  action,  193. 

return  of  levy  on  real  property  (Wis.)  220. 

return  of  personal  service  of  original  notice  (Iowa)  137. 

return  of  writ  of  attachment  (Iowa)  259. 

return,  on  attachment  of  personal  property  (Wis.)  217. 

return  on  execution  sale  of  personal  property  (N.  Dak.  and  S.  Dak.) 
2354. 

sale,  purchaser  at;  complaint  for  waste  committed  before  convey- 
ance (Wis.)  1085. 
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SHERIFF — cont. 

sale  by;   judgment  avoiding  sale  and  voluntary  assignment,  and 

directing,  2186. 
sale  in  mortgage  foreclosure;  notice  of  (Minn.)  2076. 
supporting  affidavit  for  affidavit  of  publication  (S.  Dak.)  168. 
to  restrain,  from  selling  land  on  execution  under  judgment  compro- 
mised and  settled  but  never  discbarged;  complaint  for,  1247. 
SHIPOWNER;  complaint  by  against  charterer  for  not  loading,  756. 
— — ;  for  demurrage,  757. 

complaint  against  charterer  for  abandoning  voyage,  758. 
SHOOTING  DOG;  complaint  for,  880. 
SHOWS  on  Sunday;  perpetual  injunction  against,  2178. 
SIDEWALK  INJURY;   claim  against  municipal  corporation  for,  43. 
complaint  against  city  for,  1002,  1003. 
complaint;  allegation  of  rotten  planks  and  hole,  1007. 
complaint  for  injury  caused  by  loose  boards,  1006. 
resulting  from  accumulation  of  snow  and  ice;  complaint  for,  1008. 
resulting  from  lack  of  guard  or  railing;  complaint,  1005. 
SIDEWALK;   license  to  maintain  coal  hole  in;   defense,  in  action  for 
nuisance,  1646. 
slippery  condition  of;  no  liability,  p.  567  n. 
SIGN;  infringement  of;  allegation  for  injunction  against,  428. 
SIGNATURE;  denial  of  genuineness  of;  defense,  in  action  on  bills  and 
notes,  1451. 
of  plaintifiE  not  necessary  in  undertaking  for  attachment,  p.  162  n. 
specific  denial  of,  by  affidavit  or  verified  pleading,  p.  952  n. 
(See  Authentication.) 
SLANDER,  complaint  for;  charge  of  perjury,  961. 

;  of  an  attorney,  963;  of  title,  965. 

;  slanderous  words  in  foreign  language,  960 

;  words  actionable  in  themselves,  959;  words  spoken  ironically,. 

964;  words  imputing  dishonesty  in  business,  962. 
(See  Defamation.) 
SLANDER  AND  LIBEL;  defense  in  action  for;  denial,  justification  and 
mitigation,  1627. 

;  justification  and  denial  of  malice  in  charge  of  larceny,  1632. 

• ;  justification  and  mitigation,  1631. 

;  justification  of  charge  of  perjury,  1630. 

;  justification  of  charging  plaintiff  with  corruption  and  extor- 
tion in  public  office,  1629. 

;  mitigation,  republication  of  news  from  other  papers,  1633. 

>-^ — ;  notice  that  matter  pleaded  in  justification  will  also  be  proved 
in  mitigation,  1628. 

"         ;  privileged  communication,  1634,  1635. 

> ;  privileged  communication,  fair  report  of  official  proceedings,. 

1637,  1638. 

;  privileged  communication  from  clerk  to  employer,  1636. 

;  privileged  communication  in  answer  to  business  inquiry,  1639. 

;  privileged  communication  in  petition  to  supervisors  to  revoke 

license  of  disorderly  house,  1640. 
SLAUGHTER    HOUSE;     continuance    of;     allegation    for    injunction 
against,  407. 
use  of  premises  as;  perpetual  injunction  against,  2179. 
SLIPPERY  CONDITION  of  sidewalk;   no  action  for,  p.  567  n. 
SNOW  and  ice,  accumulation  of  on  sidewalk;  complaint  for  injury  re- 
sulting from,  1008. 
SOAP  FACTORY;  complaint  for  abatement  of,  1061. 
SON  ASSAULT  DEMESNE;  defense,  in  action  for  assault  and  battery 
1612,  1613. 
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SON;  conveyance  by  parent  to,  in  consideration  of  support;  judgment 

rescinding,  2189. 
of  deceased   person;    complaint  by,   for  malicious   mutilation   of 

corpse,  1286. 
SOUNDNESS  of  a  horse;  complaint  on  warranty  of,  846. 
SPARKS  from  engine  setting  fire;  complaint  against  railroad  company, 

p.  596  n. 

SPECIFIC  PERFORMANCE;  agreement   to  lease  real  estate;  complaint 
by  lessee,  1144. 
by  creditor;  complaint  on  agreement  to  give  chattel  mortgage,  1143. 
denial  of  readiness  to  convey;  defense,  1681. 
denial  of  title;  as  defense,  1682. 
denial  of  payment  or  tender;  as  defense,  1680. 
equitable  counterclaim  for;  as  defense  in  ejectment,  1659. 
interlocutory  judgment  denying,  but  retaining  action  for  recovery 

of  damages,  2193. 
lis  pendens  in  action  for,  127. 
of  agreement  by  railroad  to  construct  farm  crossing;   complaint, 

1146. 
of  agreement  to  execute  chattel  mortgage,  and  to  set  aside  fraudu- 
lent disposition  of  property;  complaint,  1145. 
of  land  contract;  judgment  against  vendor  for,  2191,  2192;  against 

purchaser,  2194. 
purchaser  against  vendor;  complaint  claiming  interest  on  purchase 
money,    and    deduction   for   deficiency    and    outstanding   incum- 
brance, 1140. 
upon  an  exchange  of  property,  possession  taken;  complaint,  1141. 
value  of  use  and  occupation;  in  action  for;  order  of  reference  .of 

cause  to  take  testimony  as  to,  1940. 
vendee  against  vendor;  complaint  to  enforce  oral  contract  of  sale, 

so  far  performed  as  to  take  it  out  of  the  statute  of  frauds,  1142. 
vendor  against  purchaser;  complaint,  1138. 
when  may  be  had,  p.  655  n. 
STABLING  OF  HORSES;  complaint  for  services,  679. 
STARCH  FACTORY,  refuse  polluting  waters  of  a  stream;  complaint  in 

equity  to  enjoin  nuisance,  1077. 
•STATE;    action  by,   on   information  of  attorney  general;    complaint 
(Wis.)  566;  on  relation  of  private  person  (Wis.)  567. 
against  member  of  board  of  review,  to  recover  forfeiture  for  inten- 
tional omission  of  property  from  tax  roll  complaint,  1285o. 
bank,  articles  of  incorporation  of  (Wis.)  2558. 

bank,  insolvent;  claim  by  creditor  or  stockholder  to  close  up  busi- 
ness and  sequestrate  property,  1221. 
bank;  complaint  on  promissory  note  of,  606. 

board;  petition  by,  for  condemnation  of  lands  for  state  institution 
(Wis.)    2520;   notice  of,  2521;    order  appointing  commissioners, 
2522;  oath  of  commissioners,  2523. 
debt  due  to;  affidavit  for  attachment  (Iowa)  255. 
In  name  of;  complaint  upon  saloonkeeper's  bond,  after  recovery  by 
wife,  sale  of  liquor  to  husband,  an  habitual  drunkard  (Wis.)  1279. 
Insolvency  law,  discharge  under;  as  defense,  1432. 
Insolvency  law;  complaint  by  assignee  under;  allegation  of  repre- 
sentative capacity,  534. 
Institution,  condemnation  of  lands  for;  petition  by  state  board  for 
(Wis.)   2520;   notice  of,  2521;    order  appointing  commissioners, 
2522;  oath  of  commissioners,  2523. 
Joinder  of  informer  with  as  plaintiff,  where  latter  Is  entitled  to 
portion  of  recovery  of  forfeiture;  judgment,  2172. 
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STATE — cont. 

office,  appointive  usurpation  of  by  one  not  a  citizen;  quo  warranto- 

action  by  private  citizen,  1268. 
party  to  action";  verification  by  (Wis.)  505. 
tax,  failure  to  file  complaint  and  pay;  affidavit  on  motion  to  dismiss,. 

1740. 
tax  not  paid  nor  summons  filed;   certificate    (Wis.)    1741;    order 
thereon,  1742. 
STATEMENT;    admitting  counterclaim;    judgment  by  default  before 
clerk,  2045. 

;  judgment  tbereon,  2046. 

by  subcontractor  for  mechanic's  lien   (S.  Dak.), 
for  confession  of  judgment,  by  defendant  in  person;  account  lor 
money,  goods  and  services,  2252. 

;  assuming  to  pay  defendant's  note,  2246. 

;  attorney's  services,  2251. 

;  bond  for  balance  of  purchase  money,  2248. 

;  contingent  liability  to  an  accommodation  indorser  of  an  ac- 
ceptance, the  bill  having  been  negotiated,  2263. 

;  contingent  liability  to  an  accommodation  indorser  of  note,. 

2261. 

;  contingent  liability  to  an  accommodation  indosrer  of  drafts 

2262.- 

;  debt  not  yet  due,  2257. 

;  goods  sold,  2249. 

;  goods  sold,  deducting  payments,  2250. 

;  liability  of  indorser  to  indorsee,  2257. 

;  liability  of  indorser  to  remote  Indorsee,  2258. 

;  loans  at  several  times,  2244,  2245. 

;  loan  to  corporation,  2243. 

;  money  lent,  2242. 

;  note  and  costs  of  suit  thereon,  2256. 

;  notes  for  borrowed  money,  2254. 

;  promissory  note  or  bill  of  exchange,  2253. 

-^ — ;  promissory  note  for  goods  sold,  2255. 

;  purchase  money  of  land,  2247. 

;  rent  not  yet  accrued,  2260. 

for  confession  of  judgment  by  defendant  in  person,  2239. 

;  order  for  judgment  to  be  indorsed  thereon,  2241. 

fraudulent  published,  inducing  deposit;  complaint  by  bank  depos- 
itor against  directors,  8666. 
materially  false,  in  application;  defense,  in  action  on  Insurance  pol- 
icy, 1515. 
of  account  for  mechanics'  lien   (Iowa)   381. 
of  acts  enjoined;   injunction  forms,  398-439. 

against  erection  and  to  compel  removal  of  buildings,  412. 

against  noisy  bells,  408. 

against  obstructing  lights,  409. 

against  tenant  of  mine,  402. 

authorizing  laying  of  railroad  in  city  street,  413. 

carrying  on  business  forbidden  by  lease,  418. 

contractor  interfering  with  work  after  forfeiting  contract,  416^ 

disclosue  of  secrets  by  clerk,  425. 

entering  confession  of  judgment,  430. 

in  creditors'  actions,  429. 

in  partnership  causes,  431. 

in  partnership  causes,  dissolution  not  sought,  432. 

infringement  of  sign,  428. 
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STATEMENTV-cont. 

;  infringement  of  trademark,  427. 

;  laying  railroad  in  city  street,  414. 

;  nuisance,  burning  brick,  406. 

;  nuisance,  continuance  of  slaughterhouse,  407. 

;  proceedings  at  law,  action  on  contract,  437. 

';  proceedings  at  law,  in  ejectment,  436. 

;  proceedings  at  law,  with  leave  to  proceed  to  Judgment,  438. 

;  publishing  book  422. 

— ' — ;  proceedings  for  dispossession,  439. 

;  publishing  private  letter,  423. 

;  railroad  company  interfering  with  construction  of  cross-road. 

434. 

;  removing  fixtures,  405. 

;  reorganization  of  corporation,  433. 

;  resuming  practice,  after  having  sold  business,  424, 

;  stopping  a  way,  411. 

;  taking  possession  of  lands  without  payment,  403. 

;  taking  rents  and  profits,  404. 

;  transfer  of  stock,  420. 

;  transferring  assets,  421. 

;  transferring  negotiable  paper,  419. 

;  underletting.  417. 

;  undermining  plaintiff's  land,  410. 

;  use  of  secret  in  trade,  acquired  in  violation  of  contract,  426. 

;  usurping  office  and  taking  fees,  435. 

;  violation  of  covenant  to  build,  415. 

;  waste  by  ploughing  or  cutting  timber,  399. 

;  waste  in  respect  of  house  or  ornamental  trees,  400. 

;  waste  or  alienation,  398. 

— ■— ;  working  a  mine,  401. 

of  cause  of  action  (see  Cause  of  Action). 

of  claim  against  town  for  personal  injury,  45. 

of  claim  (see  Claim). 

of  corporate  purposes,  to  be  inserted  in  articles  of  organization, 

2554. 
of  grounds  of  demurrer  (see  Demxteebe). 
of  reason  for  making  party  defendant  instead  of  plaintiff;  formal 

parts  of  complaint,  493. 
(See  Affidavit;  Repkesbntations.) 
STATE'S  ATTORNEY;   or  attorney  general;  complaint  by,  to  vacate 
corporate  charter  for  violation  of  law,  1273. 
(See  Attoeney  Geneeax.) 
STATION;   grounds  or  yards;   petition  by  railroad  company  already 
in  operation,  for  condemnation  of  (Wis.)  2503. 
platform,  defect  in;  complaint  by  passenger  against  railway  com- 
pany for  injuries  sustained,  1015. 
STATUTE;   adverse  possession  under  ten  year;  defense.  In  ejectment 
(Wis.)  1662. 

;  claiming  under  a  judgment,  1663. 

;  part  only  occupied,  1664. 

adverse  possession  under  twenty  year;  defense,  In  ejectment  (Wis.) 

1665. 
as  to  fencing  railroad,  p.  594  n. 

performance  of  conditions  precedent  under;  defense,  1418. 
(See  FoEEiQN  Statute.) 
STATUTE  OF  FRAUDS;  defense  of  invalidity  of  contract;  as  to  leas- 
ing or  sale  of  lands,  1391. 

;  agreement  not  to  be  performed  within  a  year,  1392. 

;  special  promise  to  answer  for  default,  1393. 


1944  INDEX. 

[References  are  to  Forms  unless  otherwise  Indicated.     Forma  1-1300, 
Vol.  I;  1300-2576,  Vol.  11.] 

STATUTE  OF  FRAUDS— cont. 

;  agreement  in  consideration  of  marriage,  1394. 

;  as  to  sale  of  personal  property,  1395. 

delivery  and  acceptance  of  part  of  goods  on  contract  of  sale,  p. 

453  n. 
oral  contract  so  far  performed  as  to  take  it  out  of;  complaint  by 

vendee  against  vendor  for  specific  performance,  1142. 
Buffciency  of  part  payment  on  oral  contract  of  sale,  p.  452  n. 
void  contract  to  purchase  real  estate;   complaint  for  recovery  of 

money  paid,  649. 
STATUTE  OF  LIMITATIONS;  application  of,  in  action  against  common 

carriers,  p.  503  n. 
as  ground  for  demurrer,  p.  899  n. 
demurrer  to  complaint  based  on  (Wis.)  1308. 
in  reply  (Wis.)  1700. 
in  tort  action;  pleading  in  answer,  1368. 

;  foreign  statute  of  limitations,  1369. 

notice  of  injury  to  person  or  property  (Wis.)  p.  553  n. 
pleading  in  answer,  1367. 

promise  to  pay  debt  barred  by;  complaint  on,  711. 
(See  Speoiai,  Statute  or  Limitations.) 
STATUTORY;  action;  allegation  of  foreign  statute  imposing  liability 

sued  on,  1277. 
action  (see  Action). 
new  trial  in  ejectment;  affidavit  for  (Wis.)  2140;  order  granting 

(Wis.)  2141. 
STAYING;  execution,  bond  for  (Iowa  and  Nebr.)   2317,  (Minn.)   2318. 
execution  in  log  lien  action;  affidavit  of  intervener  after  judgment 

(Wis.)  2481. 
execution  on  money  judgment;  undertaking  for,  on  appeal,  2361. 
execution;  undertaking  for,  on  certiorari  to  justice  (Wis.)  2400. 
proceedings;  affidavit  for,  until  another  action  is  determined,  2486; 

order  staying,  2487. 
proceedings,  order  for  (Iowa)  2374. 

proceedings  and  order  to  show  cause  for  change  of  venue,  1808. 
proceedings  until  costs  of  former  action  have  been  paid;  order  for, 

2488. 
STEAMBOAT  COMPANY;    stevedore   against;    complaint  for  injuries 

from  falling  through  open  hatchway,  1029. 
STENOGRAPHER;  certificate  by,  to  deposition  (Iowa)  1878. 
STIPULATION;  extending  time,  in  arbitration,  61. 
-    for  attorney's  fees,  affidavit  for  taxation  of;  in  mortgage  foreclos- 
ure (Iowa)  2096. 
for  change  of  venue;  order  on,  1815;  for  reference  of  action,  1935; 

for  taking  deposition  without  notice  (Wis.)  1845. 
in  action  against  corporation,  on  expiration  of  charter,  to  continue 

in  name  of  new  corporation,  1784. 
reducing  verdict;  judgment  after,  2160;  to  admit  documents  in  evi- 
dence, 1835;  to  admit  facts,  1837;  to  change  place  of  frial  (Wis.) 

1814. 
written,  for  reference  of  cause;  order  upon,  1938. 
written,  waiving  jury  trial,  1872. 
(See  Agreement.) 
STOCK;  allegation  for  injunction  against  transferring,  420. 
STOCK;  certificate,  2570. 

complaint  against  railroad  company  for  killing,  1041. 

;  road  not  fenced,  1042,  (Iowa  and  Nebr.)  1043. 

complaint  against  seller  of,  for  failure  to  deliver,  on  contract  of 

sale,  839. 
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STOCK— cont. 

corporation;  by-laws  of,  2569. 

crippled;  appointment  of  appraisers  to  assess  damages  (S.  Bak.) 

52. 
fixtures,  and  good  will;  complaint  for  recovery  of  price  by  assignee, 

to  be  paid  in  instalments,  662. 
fraudulent  representations  as  to  value  of,  inducing  purchase;  com- 
plaint, p.  473  n. 
in  corporation  agreed  to  be  taken  in  payment  for  services;   com- 
plaint for  fraudulent  representations  of  value  of,  863. 
in  corporation;  notice  of  calling  instalment  of  subscription,  2574. 
in  corporation;  resolution  accepting  property  in  payment  for,  2572. 
injured  by  railroad;  notice  of  application  for  appraisal  (S.  Dak.)  51. 
of  corporation;  resolution  of  directors,  declaring  dividend,  2576. 
purchase  of,  induced  by  false  prospectus;  complaint  against  officers 

of  corporation,  866c. 
subscription,  call  made  after  settlement  of  estate  of  deceased  stock- 
holder;   complaint  by  corporation  against  legatees  of   deceased 
stockholder,  1262. 
subscription,  enforcing,  sequestrating  assets,  and  setting  aside  fraud- 
ulent assignment  for  benefit  of  creditors;   complaint  by  creditor 
against  corporation  and  officers,  1220. 
subscription,  enforcement  of  and  sequestration  of  assets;  complaint 
by    creditor   of    insolvent    corporation   against    corporation   and 
stockholders,  1219. 
subscription  made  before  incorporation;  complaint  for,  792. 

' ;  after  corporation,  793. 

subscriptions  to;  resolution  by  directors  of  corporation  calling  in 

(Wis.)  2573. 
subscriptions  unpaid,  and  corporate  assets  fraudulently  conveyed 
by  officers  to  themselves;  complaint  by  judgment  creditors  against 
insolvent  corporation  and  officers,  to  reach,  1207. 
(See  Cattle.) 
^STOCKHOLDER ;  complaint  by,  to  recover  his  individual  damages  re- 
sulting from  the  fraud  of  promoters,  1230. 
complaint  by,  for  corporation,  directors  refusing  to  sue;  allegation 

of  representative  capacity,  571. 
legatees  of  deceased;  complaint  by  corporation  against,  upon  call 
made  after  settlement  of  estate  of  stockholder  for  payment  of 
testator's  subscription  for  stock,  1262. 
of  incorporated  stock  association;  complaint  by  on  behalf  of  others; 

allegation  of  representative  capacity,  525. 
or  creditor;  complaint  by,  to  close  up  business  and  sequestrate  prop- 
erty of  insolvent  state  bank,  1221. 
or  officer,  answer  of;   denial  that  judgment  was  recovered  against 

corporation,  166„. 
or  officer  of  corporation;  denial  that  defendant  was,  1668. 
proxy;  general  form,  2567. 
STOCKHOLDERS;    action  by,  to  sequestrate  bank  property;    supple- 
mental complaint  filed  by  leave  of  court  by  intervening  creditor 
to  bring  directors  and  officers,  and  to  litigate  claims  to  recover 
-property  lost  or  squandered  by  them,  1222. 
against  fraudulent  promoters;  oomplatnt  in  equitable  action,  where 

officers  of  corporation  refuse  to  sue,  1229. 
and  corporation,  creditor  of  insolvent  corporation  against;    com- 
plaint to  sequestrate  assets  and  enforce  payment  of  stock  sub- 
scription, 1219. 
and  insolvent  bank;  complaint  by  creditor  against,  to  enforce  ad- 
ditional liability  of  stockholders  under  banking  law,  1225. 
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STOCKHOLDERSh-cont. 

and  officers  of  domestic  business  corporation,  enforcing  liabilities 
of;  complaint  for  sequestrating  property,  and  winding  up  affairs, 
p.  740  n. 

and  officers,  to  enforce  liabilities  of,  and  sequestrate  property; 
amended  coinplaint  In  creditor's  action  against  insolvent  bank 
and  officers,  1223. 

liability  of,  for  wages  due;  complaint  by  creditor  of  insolvent  busi- 
ness coi-poration,  to  enforce,  1224. 

of  corporation;  minutes  of  first  meeting  of,  2568. 

of  corporation;  notice  of  first  meeting  of  (Wis.)  2565. 

of  corporation;  notice  of  regular  annual  meeting,  2566. 

of  corporation;  resolution  of  dissolution,  2577. 
STORAGE  or  freight,  lien  for;  defense,  in  replevin,  1606. 
STREAM;   polluting  the  waters  of,  by  refuse  from  a  starch  factory; 

complaint  in  equity  to  enjoin  nuisance,  1077. 
STREET;  adjoining  property  owners  in;  petition  by  railroad  company 
to  condemn  interests  of  (Wis.)  2505. 

building  so  as  to  dam  river  and  flow  premises;  complaint  against 
municipality,  1012. 

contractor  leaving  in  insecure  state,  whereby  plaintiff's  horse  was 
injured;  complaint,  995. 

dangerous  and  attractive  nuisance  in,  injuring  child;  complaint, 
1053. 

erection  of  building  in;  complaint  in  equity  by  city  to  enjoin,  1078. 

fall  of  materials  in,  during  erection  of  building;  complaint  against 
owner  and  contractor  for  injuries  suffered,  999. 

in  city;  petition  of  freeholders  for  opening,  under  general  charter 
(Wis.)  2497. 

;  report  of  board  of  public  works  (Wis.)  2498. 

• — — ;  resolution  of  common  council  ordering  condemnation  (Wis.) 
2499. 

;  petition  to  circuit  court  for  condemnation  (Wis.)  2500;  judg- 
ment of  condemnation  (Wis.)  2501. 

laying  out;  petition  for  writ  of  certiorari  to  review  action  of  com- 
mon council  of  city,  2401. 

laying  out,  vacating,  widening  or  extending;  lis  pendens  on  appli- 
cation for  (Wis.)  129o.  ♦ 

leaving  dangerous  structure  in;  complaint  against  city,  1011. 

negligently  leaving  horses  unhitched  in;  complaint,  1055. 

obstructing  so  as  to  cause  injury  to  private  person,  complaint,  1076. 

rubbish  in,  whereby  plaintiff  was  thrown  out  of  carriage;  complaint, 
996. 

(See  City  Steeet;  Highway.) 
STREET  CAR;   collision  with;   complaint  by  administrator  for  death 
of  person  killed,  1038. 

forcible  ejection  from;  complaint  for  assault  and  battery,  948. 

infant  run  over  by;  complaint  by  infant  against  street  railway  com- 
pany for  injuries,  1040. 

interurban,  gross  negligence  of  motorman  resulting  in  death  of 
person;  complaint  by  administrator  against  street  car  company, 
1039. 

passenger  in  street  car  against  railroad  company  whose  engine  col- 
lided with  street  car;  complaint,  1034. 
STREET  RAILWAY  COMPANY;   complaint  against,  by  administrator, 
for  death  of  person  killed  in  collision  with  street  car,  1038. 

complaint  by  administrator  against,  for  person  killed  by  gross  negli- 
gence of  motorman  of  interurban  street  car,  1039. 
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STREET  RAILWAY  COMPANY— cont. 

complaint  by  attorney  general  to  forfeit  franchises  and  vacate  char- 
ter, because  of  failure  to  perform  its  duties,  1272. 

complaint  by  infant  against,  for  injuries  from  being  run  over  by 
street  car,  1040. 

complaint  by  passenger  against,  for  injuries  from  defective  insula- 
tion, 1037. 

complaint  by  passenger  against,  for  premature  starting  of  the  car, 
1035,  1036. 

perpetual  injunction  against  construction  of,  2177. 

(See  Street  Car.) 
STRICT   FORECLOSURE   against  junior   incumbrancer  not  party  to 

original  foreclosure  action;  judgment  of,  2199. 
STRUCK   JURY;    demand   for    (Wis.)    1908;    accompanying   affidavit 
(Wis.)  1909. 

notice  by  clerk  of  striking  (Wis.)  1910. 
STRUCTURE,  dangerous  in  street;  complaint  against  city  for  injuries^ 

1011. 
SUBCONTRACTOR;  claim  for  mechanic's  lien  (Wis.)  373. 

lien;  bond  to  discharge  (Iowa)  383. 

lien,  notice  of  (Iowa)  382,  (N.  Dak.)  385. 

lien,  notice  of  (Minn.)  380,  (Wis.)  374. 

mechanic's  lien;  complaint  on  bond  for  discharge  of  (Iowa)  747. 

statement  for  mechanic's  lien   (S.  Dak.)   386. 
SUBPOENA;  for  witnesses,  in  supplementary  proceedings,  2335. 

disobeying;  complaint  against  witness  for  damages,  1283. 

witness  disobeying;  affidavit  for  motion  for  attachment,  in  clvit 
contempt  proceedings,  2013. 

witness  disobeying;  attachment  for  contempt  (Wis.)  2015. 
SUBROGATION;   defendant  surety  asking,  to  collateral  securities  held 

by  plaintiff;  defense,  in  action  on  bills  and  notes,  1477. 
SUBSCRIPTION;  agent;  complaint  on  bond  for  faithful  accounting,  721. 

for  stock,  call  made  after  settlement  of  stockholder's  estate;  com- 
plaint by  corporation  against  legatees  of  stockholder,  1262. 

to  bonus  fund  to  secure  building  of  mill  (Wis.)  791. 

to  build  church  or  other  public  building;  complaint  for,  790. 

to  stock,  enforcing,  sequestrating  assets,  and  setting  aside  fraudu- 
lent assignment  for  benefit  of  creditors;  complaint  by  creditor 
against  corporation  and  officers,  1220. 

to  stock  in  corporation;  notice  of  calling  instalment,  2574. 

to  stock  made  before  incorporation;  complaint  for,  792. 

;  after  incorporation,  793. 

to  stock;  resolution  by  directors  of  corporation,  calling  in  (Wis.) 
2573. 

to  stock;  complaint  to  enforce  payment  of,  and  sequestration  of 
assets  of  corporation,  by  creditor  of  insolvent  corporation  against 
corporation  and  stockholders,  1219. 

unpaid  stock,  and  corporate  assets  fraudulently  conveyed  by  officers 
to  themselves;  complaint  by  judgment  creditor  against  insolvent 
corporation  and  officers  to  reach,  1207. 

voluntary;  promissory  note  for,  payable  on  condition;  complaint  on, 
586. 

to  original  complaint  (see  Supplemental  Complaint). 

vacation  of  judgment;  defense,  1536. 
SUBSTITUTION;    of  executors,  without  prejudice  to  proceedings  al- 
ready had;  order,  by  consent,  1770. 

of  new  creditors,  novation  by;  defense,  1415. 

;  in  case  of  promise  to  apply  inedbtedness  upon  mortgage  by 

plaintiff,  1416. 
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SUBSTITUTION— cont 

of  officer's  successor;  notice  of  motion  for  reviral,  1785;  affidavit 
therefor,  1786;  order  thereon,  1787. 

of  receiver  as  party  to  pending  action;  petition  for,  2467. 
SUBTENANT  against  immediate  lessor;   complaint  for  breach  of  con- 
tract of  indemnity,  827. 
SUE,  incapacity  to;  demurrer  to  complaint  for  (Wis.)  1304. 

(See  Capacity;  Refusal  to  Sue.) 
SUIT  MONEY,  temporary  alimony,  etc.;  affidavit  by  wife"  as  plaintiff, 
in  divorce  action,  2470. 

' ;  order  to  show  cause,  2471;   wife  as  defendant,  2472;   order 

granting,  2473. 
SUMMARY  CONVICTION  of  witness;  order  of;  for  criminal  contempt 
in  refusing  to  answer  question  in  immediate"  presence  of  court, 
1999. 

;  for  breach  of  peace  or  disturbance  in  open  court,  2000. 

order  of,  of  witness,  in  civil  contempt,  for  refusing  to  answer  proper 
question  in  presence  of  court  (Wis.)  2008. 
SUMMARY  PROCEEDINGS  on  petition  to  probate  court  for  admeasure- 
ment of  dower,  p.  684  n. 
SUNDAY;  affidavit  for  issuance  of  execution  on  (Iowa)  2313. 

contract  made  on;  defense,  invalidity  of  contract,  1403. 

perpetual  injunction  against  shows  on,  2178. 

affidavit  for  service  of  original  notice  on  (Iowa)  139. 
SUMMONS;    (Iowa)    113,    (Minn.)    112,    (Nebr.)    119,    (N.   Dak.)    116, 
(Wis.)  111. 

admission  of  personal  service  of,  141. 

affidavit  for  publication  of  (S.  Dak.)  167. 

affidavit  for  publication  of;  nonresident  defendant  (Minn.)  162. 

;  residence  unknown  (Minn.)  163;  foreign  corporation  (Minn.) 

164. 

;  nonresident  defendant,  or  residence  unknown,  or  foreign  cor- 
poration (Wis.)  142. 

;  defendant  absconding  or  concealed   (Minn.)  165,   (Wis.)  143; 

defendant  unknown  (Wis.)  148. 

;  defendant  unknown,  in  foreclosure  (S.  Dak.)  170. 

;  in  foreclosure  of  mortgage  or  lien  (Wis.)  145. 

;  supporting  affidavit  of  sheriff  (S.  Dak.)  168,  (Wis.)  149. 

;  defendant  claiming  interest  in  property   (Wis.)    144;   in  di- 
vorce (Wis.)  146. 

;  against  corporation  without  officers  (Wis.)  147. 

• allegation  of  due  diligence,  p.  101  n. 

;  contents  of,  p.  105  n. 

;  as  against  unknown  or  nonresident  owners.  In  condemnation 

proceedings  (S.  Dak.)  2544. 

affidavit  of  personal  service  of,  131;  of  publication   (Wis.)  160;  of 
service  without  state  (Wis.)  161;  of  mailing  (Wis.)  159. 

against  joint  debtor  not  served  in  original  action,  2266. 

against  defendant  attempted  to  be  served  by  publication  but  of 
whom  jurisdiction  was  not  obtained  (Wis.)  2267. 

;  answer  to  sumons,  2268. 

by  whom  and  how  served,  p.  84  n. 

complaint  served  with;  judgment  by  default  before  clerk,  2041. 

equitable  relief  (S.  Dak.)  118. 

in  condemnation  proceedings  (S.  Dak.)  2543. 

In  garnishment  (Minn.)  310,  (N.  Dak.)  322,  (Wis.)  296. 

;  affidavit  against  garnishee  in  aid  of  execution  (Nebr.)  324. 

;  affidavit  against  garnishee  in  aid  of  attachment  (Nebr.)  323*. 
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SUMMONS— cont. 

;  In  aid  of  execution  (Nebr.)  226. 

;  return  of  service  (Minn.)  312. 

money  demand  (S.,Dak.)  117. 

motion  to  set  aside  service  on  special  appearance,  206, 

not  filed  nor  state  tax  paid;  certificate  (Wis.)  1741. 

;  order  thereon,  1742. 

order  of  publication  (S.  Dak.)  169. 

;  against  unknown  defendants  in  foreclosure  (S.  Dak.)  171. 

' ;  foreign  corporation  (Wis.)  150;  nonresident  defendant  (Wis.) 

151;    defendant  absconded  or  concealed    (Wis.)    152;    defendant 
claiming  interest  in  property  (Wis.)  153;  foreclosure  of  mortgage- 
(Wis.)   154;  foreclosure  of  lien  (Wis.)  155;  divorce  (Wis.)  156; 
corporation   without   officers    (Wis.)    157;    unknown   defendants- 
(Wis.)  158. 

;  affidavit   for    (Nebr.)    172;    notice   of,    defendant   not   found 

(Nebr.)  173;  notice  of,  unknown  heirs  (Nebr.)  176;  affidavit  for, 
unknown  heirs  (Nebr.)  174;  order  of,  unknown  heirs  (Nebr.)  175. 
service  of,  and  judgment;   affidavit  to  set  aside  because  of  insuffi- 
cient service,  2276. 
— — ;  notice  of  special  appearance  and  motion,  2277. 
service  of  and  judgment;  order  setting  aside  for  lack  of  jurisdic-    , 

tion,  2278. 
service  of  within   specified  time,  unless;    order  for  judgment  of' 

dismissal,  2033. 
to  appraisers;  direction  to  sheriff  to  issue,  in  condemnation  (Nebr  ) 

2549. 
(See  Original  Notice;  Publication  op  Sitmmons.) 
SUPERINTENDENT  of  hospital;  complaint  against,  for  Improper  treat- 
ment of  a  patient,  1056. 
SUPERSEDEAS  BOND;   countermand  of  execution  on  filing   (Iowa) 
2375. 
on  appeal  (Iowa)  2373. 

on  appeal  in  equity  (Nebr.)  2377;  on  petition  In  error  (Nebr.)  2376.. 
on  writ  of  error  in  civil  action  (Wis.)  2372. 
SUPERVISORS,  petition  to,  to  revoke  license  of  disorderly  house,  a 
privileged  communication;  defense,  in~  action  for  libel  and  slan- 
der, 1640. 
SUPPLEMENTAL;  answer;  affidavit  on  application  to  file,  1736. 
answer;  order  granting  leave  to  file,  1737. 
complaint;  affidavit  for  leave  to  file,  copy  served  with  motion,  1733, 

1734. 
complaint;   affidavit  for  leave  to  file;   pleading,  1732.' 
complaint  bringing  in 'directors  and  officers  and  litigating  claims, 
to  recover  corporate  property  lost  or  squandered  by  them;  filed 
by  leave  of  court  by  intervening  creditor  in  action  brought  by 
stockholder  to  sequestrate  bank  property,  1222. 
complaint;  formal  parts,  495. 

complaint  in  creditor's  action,  seeking  to  set  aside  an  assignment 
made  subsequent  to  original  complaint,  which  alleged  that  de- 
fendants intended  to  assign  with  preferences,  in  violation  of  agree- 
ment, and  prayed  for  injunction,  1705. 
complaint;  notice  of  motion  for  leave  to  continue  action  and  servOv 

1769. 
complaint;  notice  of  motion  for  leave  to  file,  1734. 
complaint;  order  allowing,  1735. 
pleading;  general  form,  1704. 
pleadings  allowed  in  sequestration  action,  p.  741  n. 
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SUPPLEMENTARY  PROCEEDINGS;  affidavit  for  discovery  as  to  spe- 
cific property,  in  aid  of-execution,  2331. 

• ;  order  requiring  discovery,  2332. 

affidavit  for  general  discovery  after  execution  returned  unsatisfied, 

2329. 

;  order  to  appear  and  answer,  2330. 

affidavit  for  warrant  of  arrest  of  judgment  debtor,  2333;  warrant  of 

arrest,  2334. 
affidavit  of  failure  to  deliver  money  or  property,  as  foundation  for 

contempt  proceedings,  2345. 
affidavit  of  nonattendance  as  foundation  for  contempt  proceedings, 

2344. 
attachment  for  contempt  against  judgment  debtor  failing  to  appear, 

2346. 
bond  of  receiver  (Minn,  and  Wis.)  2340. 

examination  of  debtor  and  witnesses,  2336;  before  referee,  2337. 
notice  of  receiver's  appointment,  2341. 
order  adjudging  debtor  guilty  of  civil  contempt,  2347;  commitment, 

2348. 
order  appointing  receiver,  2339. 

order  that  debtor  give  undertaking,  2342;  undertaking,  2343. 
order  that  judgment  debtor  deliver  specific  property,  2338. 
subpoena  for  witnesses,  2335. 
SUPREME  COURT;  alternative  writ  of  mandamus  from,  in  action  pttB- 

Uci  juris;  petition  for  (Wis.)  2431.  ^ 

;  leave  by  attorney  general,  2432. 

;  order  granting  leave,  2433;  Information,  2434;  writ,  2435. 

appeal  to  from  whole  judgment;  notice  of,  2537;  part  of  judgment, 

2358;  order  of  part   thereof,  2359. 
application  by  attorney  general  for  leave  to  file  information  in  quo 

warranto,  2440. 

;  order  granting  leave,  2441;  order  to  show  cause,  2442. 

defendant's  plea  to  information  in  quo  loarranto,  2447. 

I ;  demurrer  to  plea,  2448;  replication  to  plea,  2449. 

general  form  of  bill  of  costs  in,  2298. 

information  by  attorney  general  in  quo  warranto,  2444. 

judgment  pursuant  to  direction  of,  after  reversal,  2223. 

motion  to  quash  quo  warranto  proceedings  in,  2446. 

order  of  arrest  in  quo  warranto  in  (Wis.)  2445. 

relation  in  quo  warranto,  2443. 

reversal  in ;  case  not  brought  to  trial  within  one  year  after;  affidavit 

for  motion  for  dismissal  (Wis.)  2029. 
(See  Appe.^.) 
SUPPRESSION;  of  depostlon;  notice  of  motion  for  (Wis.)  1855. 

;  notice  of  motion  for  and  order  thereon  (Minn.)  1869. 

;  order  for  (Wis.)  1856. 

SURGEON;  complaint  against,  for  malpractice,  825. 

SURETIES;    and    principal;    indorsement    on    execution    in    replevin 

against  (Wis.)  2308. 
and  principal  on  guaranty  of  contract  for  service;  complaint  in  ac- 
tion against,  749. 
exception  to  sufficiency  of,  in  plaintiff's  bond  in  replevin  (Minn.)  355. 
judgment  of  contribution  between,  2231. 
for  rent,  on  guaranty;  complaint  in  action  against,  748. 
on  bonds  (Minn.)  p.  140  n. 
on  co-partners  bond  of  indemnity;  complaint  by  retiring  partner 

against,  829. 
on  defendant's  undertaking  in  replevin;  notice  of  justification  (N. 

Dak.,  S.  Dak.  and  Wis.)  338. 
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SURETIEa— cont. 

;  justification  of  (N.  Dak.,  S.  Dak.  and  Wis.)  339. 

or  plaintiff  becoming  nonresident  after  action  brought;  affidavit  for 
security  for  costs  (Minn.,  N.  Dak.  and  S.  Dak.)  2290. 

on  plaintiff's  undertaking  in  replevin;  defendant's  exception  to  suffi- 
ciency of  (N.  Dak.,  S.  Dak.  and  Wis.)  336. 
SURETY;  against  principal;  complaint  on  breach  of  contract  of  Indem- 
nity,- 826. 

answer  by,  alleging  alteration  of  contract,  1425. 

defendant  being,  and  that  plaintiff  holds  collateral  securities  to 
■which  defendant  asks  to  be  subrogated;  defense,  in  action  on  bills 
and  notes,  1477.  '^ 

defense  by  on  lease;  showing  neglect  of  collection  from  principal, 
or  notice  of  nonpayment,  1529: 

for  goods  sold  another;  complaint  for  money  paid,  642. 

for  husband,  married  woman  signed  note  as;  defense,  invalidity  of 
contract,  1385. 

on  appeal  bond  or  undertaking;  complaint  for  money  paid,  641. 

on  lease;  complaint  against  principal  for  money  paid,  640. 

on  lease;  defense,  extension  of  time,  1528. 

on  probate  bond;  complaint  by  county  judge  against  heirs,  default 
accruing  after  settlement  of  estate  of  deceased  surety,  1263. 

(See  Guaranty.) 
SURETY  COMPANY;  complaint  against,  on  an  undertaking  given  to  re- 
lease garnishment,  and  pay  judgment  (Wis.)  129G. 
SURPLUS  in  foreclosure,  claim  to;   affidavit  for  motion  for  reference 
(Wis.)  1960. 

;  notice  of  motion  for  payment  (Wis.)  1964;  notice  of  motion 

for  reference  (Wis.)  1961. 

;  order  for  distribution  (Wis.)  1965;  order  of  reference  (Wis.) 

1962;  referee's  report  (Wis.)  1963. 
SURPRISE;  excusable  neglect,  mistake  or  inadvertence;  relief  against 
judgment  obtained  by,  p.  985  n. 

motion  for  new  trial  on  ground  of;  affidavit  for,  1983,  1984,  1985; 
corroborating  affidavit,  1986. 

notice  of  claim  to,  in  foreclosure  (Wis.)  1959. 
SURRENDER;  of  release;  complaint  on  promise  to  pay  money  for,  708. 

of  premises;  defense,  in  action  on  lease,  1526. 

of  premises,  on  destruction  or  serious  Injury  to;  defense.  In  action 
on  lease,  1530. 
SUSPICION  OF  FELONY;  justification  of  arrest  by  officer;  defense,  in 
action  for  false  imprisonment  and  malicious  prosecution,  1622. 

justification  of  arrest  on;  defense,  in  action  for  false  Imprisonment 
and  malicious  prosecution,  1621. 
SWITCHMAN  against  railroad  company;  complaint  for  Injury  by  de- 
fective blocking  of  track,  ip25. 
TAX;  certificate;  judgment  in  action  to  foreclose  (Wis.)  2206. 

certificate  (see  Cebtifioate). 

claims";  complaint  by  owner,  to  set  aside,  1184. 

deed,  defendant  relying  upon  defective,  and  amounts  paid  by  him 
for  deed  and  subsequent  taxes  set  off;  judgment  for  plaintiff  in 
ejectment  (Wis.)  2139. 

or  assessment;  setting  aside  illegal;  complaint  by  owner  in  equity, 
1183. 

paid;  complaint  for  recovery  of,  by  landlord  against  tenant,  639. 

sale  (see  Certificate  of  Tax  Sale). 

roll,  intentional  omission  of  property  from;  complaint  by  state 
against  member  of  board  of  review  to  recover  forfeiture,  1285o. 
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TAX— cont. 

title   claimant,   action  by  to   bar   original   owners;    Judgment  for 

plaintiff  (Wis.)  2204. 

;  judgment  for  defendant,  2205. 

title  claimant;    defense  of  original  owner  against,  under  special 

statute  of  limitations,  in  ejectment  (Ws.)  1667. 
^title  claimant,  to  bar  original  owners;  complaint  to  quiet  title,  1185. 
to  compel  levy  of  to  pay  a  judgment;  petition  for  mandamus  against 

ofiBcers  of  a  city,  2418. 
(See  State  Tax.) 
TAXATION;  of  costs  by  clerk;  notice  of  motion  to  review  (Wis.)  2296. 

;  order  on  review  (Wis.)  2297. 

of  costs,  in  supreme  court;  notice  of,  2299. 

of  costs;  notice  of  accompanying  bill  of  costs,  2294. 

of  stipulated  attorney's  fees,  affidavit  for,  in  mortgage  foreclosure 

(Iowa)  2096. 
TAXPAYER;  action  by,  to  restrain  county  officers  from  paying  an  il- 
legal claim;  complaint,  1245. 
against  village   illegally   incorporated   and  its   officers;    complaint 

challenging  corporate  existence  and  to  oust  officers,  1271  (by  tax- 
payer), 
complaint  by,  for  usurpation  of  county  office  by  person  elected  but 

not  eligible,  1269. 
injunction  by  to  restrain  collection  of  fraudulent  judgment  against 

school  district,  1246. 
suing  to  prevent  illegal  expenditure  of  public  money;  allegation  of 

representative  capacity,  524. 
TEACHER  of  public  school;  complaint  for  salary  (Wis.)  688,  p.  358  n. 
TELEGRAPH  COMPANY;   complaint  against,  for  failure  to  deliver  a 

message  according  to  contract,  932. 
responsibility  of,  for  negligence,  p.  513  n. 
TELEPHONE  POLE,  unauthorized;  complaint  to  restrain  erection  and 

maintenance  of  in  front  of  store,  1243. 
TEMPORARY;  alimony,  suit  money,  etc.;  affidavit  by  wife;  in  divorce 

action;  as  plaintiff,  2470. 
;  as  defendant,  2472;  order  to  show  cause,  2471;  order  granting,. 

2473. 
Injunction;  undertaking  on  (N.  Dak.,  S.  Dak.  and  Wis.)  394. 
Injunction  (see  Injunction). 
restraining  order,  -and  order  to  show  cause  why  injunctional  order 

should  not  be  granted  (N.  Dak.,  S.  Dak.  and  Wis.)  393. 
TENANT;   action  against,  for  breach  of  covenant  to  keep  in  repair; 

complaint,  809;  covenant  by  landlord,  810. 
against  landlord  and  other  tenant  for  negligently  overloading  upper 

floors  of  building,  causing  collapse,  complaint,  1289. 
against  landlord,  for  falsely  representing  wall  in  apartment  house 

to  be  fireproof;  complaint,  862. 
against  landlord  for  leasing  infected  dwelling;  complaint,  1057. 
ejectment  against;  petition  by  landlord  to  intervene,  1789. 
In  common  as  to  part  of  goods,  nonjoinder  of;  defense  in  abatement, 

1357. 
In  common,  against  cotenant;  complaint  in  ejectment  (Nebr.)  1114. 
in  common  or  joint  tenant,  against  cotenant,  for  waste;  complaint 

(Wis.)  1083. 
landlord  against;  complaint  to  recover  tax  paid,  639. 
of  mine ;  allegation  for  injunction  against,  402. 
(See  Joint  Tenanit;  Lease;  Life  Tenant. ) 
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TENDER,  before  action  to  redeem  mortgaged  premises,  p.  650  n. 
by  plaintiff,  demand  before  or  after;  defense,  1417. 
of  balance,  and  denial  of  part;  defense  of,  1421. 
of  balance,  payment  of  part  and;  defense  of,  1420. 
of  payment;  defense  of  1419. 
of  principal  necessary  and  interest  only  forfeited;  defense  of  usury, 

in  action  on  bills  and  notes,  1459. 
of  rent  upon  the  land;  defense,  in  action  on  lease,  1523. 
or  payment,  and  denial  of  value  claimed;  defense,  1412. 
or  payment,  denial  of;  defense,  in  action  for  specific  performance, 

1680. 
or  payment  of  balance,  and  denial  of  promise  as  to  part;  defense 

of,  1411. 
of  payment  on  contract  of  sale  of  real  estate;  allegation  of  false 
representations  by  defendant,  excusing  plaintiff  from;  complaint, 
896. 
TERMINATION  OF  SERVICE  by  notice;  defense,  in  action  on  employ- 
ment contract,  1545. 
TERM  not  expired;  defense,  dissolution  of  partnership,  1G94. 
TERRITORY,  limited,  traveling  beyond;   defense,  in  action  on  Insur- 
ance policy,  1514. 
TESTATOR;    subscription    of,    for    stock;    complaint   by    corporation 
against  legatees  of  deceased  stockholder,  upon  call  made  after 
settlement  of  estate  of  stockholder,  1262. 
TESTAMENTARY  TRUSTEE;  bond  of;  order  granting  leave  to  sue  on, 
88. 
bond  of;  petition  for  leave  to  sue  on,  87. 
TESTIMONY;  against  all  persons,  perpetuation  of;  application  to  take 
deposition  (Wis.)  1890. 

;  commission   thereon    (Wis.)    1891;    notice   by   commissioner 

(Wis.)  1892;  return  and  certificate  (Wis.)  1893. 
as  to  value  of  use  and  occupation,  in  action  for  specific  performance; 

order  of  reference  to  take,  1940. 
of  witness  within  state;  affidavit  for  application  to  Justice  to  take 

(Minn.)  1857. 
of  witness  within  state;   application  for  perpetuation  of    (Minn, 
and  Wis.)  1884;  certificate  to  same  (Minn,  and  Wis.)  1886;  no- 
tice thereon  (Minn,  and  Wis.)  1885. 
of  witness  without  state;  application  for  commission  to  perpetuate 

(Minn,  and  Wis.)  1887;  order  thereon  (Minn,  and  Wis.)  1888. 
perpetuation  of;   commission,  return,  and  certificate    (Minn,  and 

Wis.)  1889. 
perpetuation  of;  petition  for  (Iowa,  S.  Dak.  and  Nebr.)  1894,  (N. 
Dak.)  1896;  order  thereon  (Iowa,  S.  Dak.  and  Nebr.)  1895;   (N. 
Dak.)  1897. 
to  take  all,  and  report  to  court;  order  of  reference  of  cause,  1945. 
(See  Deposition;  Evidence;  Proofs.) 
.THREATENED   NUISANCE   by   deposit   of   garbage   on   neighboring 
lands;  complaint  In  equity  to  enjoin,  1079. 
(See  Nuisance.) 
THREATS;  duress  by;  defense,  invalidity  of  contract,  1390. 

of  damage  by  mob  or  riot;  notice  to  mayor  or  sheriff,  p.  485  n. 
THRESHER'S  LIEN;  notice  of  (S.  Dak.)   387. 

promise  of,  to  pay  money  to  plaintiff;  complaint,  707. 

to    whom    corporate   property   has    been    fraudulently   conveyed; 

joinder  of  in  sequestration  action,  p.742  n. 
whose  property  is  attached;  petition  for  intervention  in  attachment 
(Wis.)  237. 
133 
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THROUGH  CONTRACT  (see  Common  Caebiee). 

TICKET,  purchase  of;  allegation  of,  in  action  for  ejectment  from  train, 

p."  574  n. 
TIMBER;  and  logs.  Judgment  lien  on;  execution  to  enforce  (Wis.)  2305. 
cutting  and  converting;  complaint  for  trespass,  1092. 
catting  and  converting;   complaint  for  trespass  to  real  property 

(Wis.)  1096. 
cutting  claimed  by  mistake,  by  defendant;  judgment  in  action  for 

trespass;  where  Jury  negatives  claim  of  mistake  (Wis.)  2201. 
;  wliere  jury  finds  mistake  but  offer  of  judgment  was  not  su£3- 

clent  (Wis.)  2202. 
;  where  jury  finds  mistake  and  otter  of  judgment  was  sufficient 

(Wis.)  2203. 
or  logs,  action  to  enforce  Hen  on;  judgment,  after  Jury,  trial  (Wis.) 

2237. 
verdict  in  action  for  cutting;  where  defendant  claims  cutting  was 

by  mistake  (Wis.)  1926. 
waste  by  cutting;  allegation  for  injunction  against,  399. 
TITLE;  and  possession,  denial  of;  defense  in  action  for  trespass,  164T; 

as  to  part,  1648. 
bond;  complaint  for  foreclosure  of  (Iowa)  1128. 
by  descent;  allegation  of  in  complaint  in  ejectment  action  (Mloa. 

and  Wis.)  1106;  title  ty  devise  (Minn,  and  Wis.)  1105. 
claim  of,  in  ejectment  (see  Thied  Pebson). 
cloud  on;  complaint  in  equity,  to  cancel  mortgage,  1179. 
denial  of,  and  qualified  admission;  defense,  in  action  on  bills  and 

notes,  1473. 
denial  of;  defense,  in  action  for  goods  sold,  1442. 
denial  of;   defense  in  action  for  specific  performance,  1682. 
denial  of  plaintiff's;  defense  by  sheriff,  1576. 
denial  of  plaintiff's;  defense,  in  action  against  nuisance,  1641. 
from  common  source,  claim  by  both  parties,  in  ejectment;   com- 
plaint (Minn,  and  Wis.)  1104. 
Implied  warranty  of,  p.  460  n. 

in  defendant  or  in  stranger;  defense.  In  replevin,  1605. 
in  one,  other  in  possession;  defense,  in  ejectment,  1658. 
of  chattels;  complaint  for  fraudulent  representation  of,  857. 
of  chattels;  complaint  on  warranty  of,  849. 
of  plaintiff!  expired  before  trial;  judgment  in  ejectment,  2144. 
of  real  estate,  trustee  of;  complaint  by,  interpleading  rival  claim- 
ants and  their  creditors,  and  praying  determination  of  their 

rights,  1288. 
order  of  reference  to  take  proof  of;  In  partition  (Wis.)  2109;  report 

of  referee,  2110. 
receiver  or  assignee  of  plaintiff's;  petition  to  continue  action  In  his 

own  name,  1766. 
slander  of;  complaint  for,  965. 

sources  of;  setting  forth  in  complaint  for  partition,  1168. 
specific  denial  of;  defense,  in  ejectment,  1657. 
to  land,  action  erroneously  certified  to  circuit  court  as  involving; 

order  of  dismissal  (Wis.)  2222. 
to  lands;  judgment  quieting  title  to  (Wis.)  2200. 
to  land  over  which  track  is  operated;  petition  by  railway  company 

to  perfect  (Wis.)  2504.  j  v     j 

to  real  property;  guardians  ad  litem  In  action  affecting  (S   Dak.) 

p.  70  n.  ^  ' 

(See  Examination  of  Title;  Pailtjbb  or  Title;  Quiet  Title:  Tax 

Title.)  ' 
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TOOLS;   person  inexperienced  in  use  of;  complaint  against  employer 
for  injuria  received,  1046. 

;  machine  defective  and  place  unsafe,  1047. 

TORT;  assignability  of  cause  of  action  arising  out  of,  p.  20  n. 
suing  in,  against  common  carrier,  p.  503  n. 
<See  Deceit.) 
TORT  ACTION;  affidavit  for  attachment  in  (Wis.)  21L 
arrest  in,  p.  108  n. 
pleading  statute  of  limitations,  1368. 

;  foreign  statute  of  limitations,  1369. 

TOWN;  statement  of  olaim  against,  for  personal  injury,  45. 
TOWN  OFFICERS;  complaint  to  restrain,  from  opening  highway  de- 
fectively laid  out,  1241. 
TRADE;  ofEensive;  complaint  for  abatement  of  nuisance  from,  and  for 
recovery  of  damages,  1058,  1059 ;  -with  prayer  for  injunction,  1060. 
secret,  use  of;  allegation  for  injunction  against,  426. 
to  restrain  unfair  competition  in,  by  imitation  of  label  or  infringe- 
ment of  trademark,  and  for  damages;  complaint,  1231. 
TRADEMA3S,K;  and  label;  complaint  to  enjoin  use  of,  and  for  damages, 
1298. 
infringement  of;  allegation  for  injunction  against,  427. 
infringement  of  or  imitation  of  label;   complaint  for  Injunction 
against  and  tar  damages,  1231. 
TRANSPORTING;   cattle,  refusal  o^  la  compliance  with  agreement; 
complaint  against  carrier,  922. 
goods  (see  Common  Cabbies). 
TRAVELER;  complaint  against  innkeeper  for  refusal  to  receive,  925. 
TRAVELING  beyond  limited  territory;  defense,  in  action  on  insurance 

policy,  1514. 
TRAVE31SE;  in  answer,  of  general  allegation  of  performance,  1426. 
of  attachment  (Wis.)  231;  finding  for  defendant  (Wis.)  232,;  trial 

of  (Wis.)  p.  387  n. 
of  return  to  writ  of  habeas  carpus,  2390. 
TREASURER  (see  Municipal). 

TREBLE  DAMAGES;  lor  forcible  ^try  or  detainer;  complaint  for -tres- 
pass to  real  property  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
lor  injuries  by  vicious  dog;  complaint  for  <Wis.)   987. 
for  waste;  complaint  for  (Minn.)  1087,  (N.  Dak.  and  S.  Dak.)  1088, 

(Iowa)  1089,  .(Nebr.)  1080. 
for  willful  injuries  to  trees;  complaint  for  trespass  to  real  property, 

1097. 
recovery  of;  notice  by  owner  of  Ticious  dog,  p.  550  n. 
judgment  in  action  >for,  2174. 
TRESPASS;  and  taking,  denial  of;  defense,  in  action  for  trespass,  1649. 
by  city  officers  while  abatii^  public  nuisance;  complaint  in  action 

for,  1010. 
continuing,  by  building  and  maintaining  stone  foundation  wall  on 
-    plaintiff's  lot;  complaint  in  equity,  1295. 
defense;  denial  of  title  and  possession,  1647. 

;  as  to  part,  1648. 

defense;  denial  of  trespass  and  taking,  1649. 

defense;  justification  by  reason  of  defective  fence,  1652. 

defense;  justification  of  breaking  house  by  virtue  of  search  warrant, 

1654. 
defense;  justification  of  rebuilding  fence,  1653. 
defense;  justification  of  retaking  property,  1655. 
defense;  justification  on  account  of  impassable  highway,  165& 
defense;  license,  1650. 
defense;  prescriptive  right,  1651. 
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TRESPASS — cont. 

for  cutting  timber,  defendant  claiming  cutting  by  mistal^e.  Judg- 
ment; wliere  jury  negatives  claim  of  mistake  (Wis.)  2201. 
- — ;  where  jury  finds  mistake  but  offer  of  judgment  was  not  sufa- 

cient  (Wis.)  2202. 
— 1 — ;  where  jury  finds  mistake  and  offer  of  judgment  was  sufficient 

(Wis.)  2203. 
repeated,  resulting  In  multiplicity  of  suits;  complaint  to  restrain, 

1240. 
to  real  property;  complaint  for  cutting  and  converting  timber,  1092.. 
to  real  property;  complaint  for  cutting  and  removing  timber  (Wis.) 

1096. 
to  real  property;  complaint  for  entering  plaintiff's  house,  defacing- 

same  and  injuring  personal  property,  1095. 
to  real  property;  complaint  for  removing  fence,  1093. 
to  reaJ  property,  single  act;  complaint  for,  1091. 
to  real  property;  complaint  for  treble  damages  for  forcible  entry 

or  detainer  (Minn.,  N.  Dak.  and  S.  Dak.)  1098. 
to  real  property;  complaint  for  treble  damages  for  willful  injuries 

to  trees,  1097. 
to  real  property,  various  repeated  acts;  complaint  for,  1094. 
(See  UNLAvrFuiiT  Taking.) 
TRIAL;  affidavit  for  continuance  of;  absence  of  witness,  1902. 

;  unexpected  absence  or  illness  of  witness,   1903;    absence  of 

documentary  evidence,  1904;  sickness  of  sole  counsel,  1905. 
and  acquittal   on   criminal   accusation;    complaint  for   malicious 

prosecution,  951. 
as  to  one  defendant  and  default  as  to  other;  judgment,  2166. 
as  to  one  defendant  and  default  as  to  another,  where  there  are 

defendants  not  answering  as  to  whom  proof  of  facts  is  necessary 

and  is  taken  by  the  court  without  reference;  judgment,  2167. 
by  court,  of  contested  issues,  without  reference;  judgment  of  fore- 
closure of  mortgage  (Wis.)  2070. 
by  court  (see  Findings). 
by  jury,  judgment  after;  action  to  enforce  lien  on  logs  or  timber 

(Wis.)  2237. 
by  jury,  of  question  on  alternative  writ  of  mandamus;  notice  of 

motion  for  order  settling  (Wis.)  2428. 
by  jury;  proposed  bill  of  exception,  1994;  notice  served  with,  1995; 

reporter's  certificate,  1996. 
by  jury;  written  stipulation  waiving,  1972. 
by  jury  (see  Bill  of  Exceptions;  Juet). 
by  referee  of  issue  of  fact  as  to  one  defendant,  reference  on  default 

of  others,  and  exceptions  to  report;  judgment,  2171. 
case  not  brought  to  within  a  year  after  reversal  in  supreme  court; 

affidavit  for  motion  for  dismissal  (Wis.)  2029. 
de  novo  (see  New  Tbial). 
failure  to  bring  to;  judgment  of  dismissal  of  appeal  from  justice 

court  (Wis.)   2217. 
failure  to  bring  to,  within  two  terms;  judgment  of  dismissal  of 

appeal  from  justice  court  (Wis.)  2037. 
failure  to  bring  to,  within  five  years;  affidavit  for  motion  for  dis- 
•  missal,  2024. 
Judgment  after,  of  appeal  from  award  of  condemnation  commission- 
ers (Minn.)  2532. 
motion  for  continuance  of,  1906. 
notice  of  (Iowa)  1901. 
notice  of,  and  note  of  Issue  (Minn.)  1899,  (N.  Dak.  and  S   Dak  V 

1900,  (Wis.)  1898. 
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TRIAL— cont. 

of  goods  sold,  and  retention  of  them;  complaint  by  seller  against 
buyer,  666. 

of  issues  in  equitable  action  before  jury;  order  for,  1927. 

of  issues  of  fact  by  court;  judgment  on,  2164. 

;  reference  had  after  trial  and  before  final  judgment,  2165. 

of  Issues  of  fact  in  equitable  case,  or  issues  not  made  by  the  plead- 
ings, before  a  jury;  notice  of  motion  for,  1925. 

of  issue  on  defendant's  claim  for  improvements  and  taxes  paid,  be- 
fore judgment  for  plaintiff  in  ejectment;  affidavit  stating  claim 
(Wis.)  2134. 

■of  issue;  order  for,  as  to  defendant's  improvements  and  taxes  paid, 
in  ejectment  (Wis.)  2136. 

of  part  of  issues  with  jury  and  part  without,  questions  of  law  re- 
served; judgment,  2168. 

of  third  person's  claim  to  attached  property;  oath  to  jurors  (S. 
Dak.)  279. 

;  oath  to  witness,  280;  verdict  of  jury,  281;   adverse  verdict. 

Indemnifying  undeitalcing  by  plaintiff,  282. 

of  traverse  of  attachment  (Wis.)  p.  387  n. 

of  traverse  of  attachment;  finding  for  defendant  (Wis.)  232. 

or  hearing  by  referee;  notice  of,  by  party,  1954. 

order  for  continuance  of,  1907. 

plaintiff's  title  expired  before;  judgment  in  ejectment,  2144. 

stipulation  for  change  of  place  of  (Wis.)  1814. 

(See  Evidence;  Impaetial  Teial;  New  Tbial.) 

TRUNK  or  contents,  loss  of;  complaint  against  innkeeper,  923. 

TRUST;  action  by  assignee  in  trust  for  wife,  on  life  policy,  767. 
action  to  establish;  lis  pendens  in,  126. 
denial  of;  defense,  1575. 

in  favor  of  creditors;   complaint  by  creditor  to  reach  lands  pur- 
chased by  deceased  and  conveyed  to  another,  and  subject  them  to, 
1297. 
raUST  FUND  or  income;  complaint  against  debtor  and  his  trustee  to 

reach,  1193. 
TRUSTEE;  answer  by,  that  he  declines  to  act,  1690. 

;  with  denial  of  having  acted,  1C91. 

defense  by;  denial  of  trust,  1575. 

in  bankruptcy;  action  by  to  recover  unlawful  preference,  p.  720  n. 
of  title  of  real  estate;  complaint  by,  interpleading  rival  claimants 
and  their  creditors,  and  praying  determination  of  their  rights, 
1288. 
(See  Testamentaby  Teustee.) 
TUITION  SERVICES;  complaint  for,  678. 
ULTRA  VIRES  of  corporation;  defense,  invalidity  of  contract,  1396. 

UMPIRE;  in  arbitration;  complaint  on  award  of,  703. 
appointment  of,  60;  selection  of,  p.  35  n. 

UNAUTHORIZED  ACT  of  officer  of  corporation;  resolution  of  directors 
ratifying,  2575. 

UNDERLETTING;  allegation  for  injunction  against,  417. 

UNDERMINING}  land;  allegation  for  injunction  against,  410. 

plaintiff's  buildings;  complaint  for,  994. 

plaintiff's  land;  complaint  for,  992;  where  plaintiff  is  reversioner, 
993. . 

(See  Paktt  Wall.) 
UNDERTAKER;  complaint  by,  for  services,  676. 
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UNDERTAKING;  by  defendant  In  attachment,  to  perfonn  judgment 
(Nebr.)  292. 

by  defendant  in  replevin  (N.  Dale.,  S.  Dak.  and  Wis.)  337. 

— 1 — ;  notice  of  justification  of  sureties,  338;  justification  of  sureties 
pursuant  to  notice,  339. 

by  defendant  to  discharge  attachment  (S.  Dak.)  283; 

by  defendant  to  pay  judgment,  in  attachment  (N.  Dak.)  268. 

by  garnishee  to  retain  property  or  money  (Nebr.)  327. 

by  intervener  after  judgment,  to  stay  execution  in  log  lien  action 
(Wis.)  2481. 

by  plaintiff  for  attachment  (N.  Dak.)  266. 

by  plaintiff,  on  ex  parte  application  for  receiver  (N.  Dak.  and  S. 
Dak.)  475. 

defendant's,  in  replevin,  to  secure  return  of  property;  complaint  on, 
744. 

for  attachment  (S.  Dak.)  275. 

for  attachment,  plaintiff's  signature  not  necessary,  p.  162  n. 

for  costs  and  damages  on  appeal,  2360. 

for  costs;  complaint  on,  738. 

for  order  of  arrest  in  civil  action,  186;  plaintiff's  affidavit  to  under- 
taking, 187. 

undertaking  for  prosecution  of  action;  complaint  on,  737. 

for  release  of  attachment  (Wis.)  228;  for  release  of  garnishee 
(Wis.)  303. 

for  restitution,  on  judgment  by  default,  in  case  of  substituted  serv- 
ice, 2052. 

for  security  for  costs  (Wis.)  2284. 

for  writ  of  attachment  (Nebr.)  289,  (Wis.)  214. 

given  to  release  garnishment  and  pay  judgment;  complaint  agalm;t 
surety  company  on  (Wis.)  1296. 

In  attachment;,  complaint  on  (Wis.)  741. 

in  replevin,  to  indemnify  sheriff  against  claim  of  third  person  (N. 
Dak.,  S.  Dak.  and  Wis.)  343. 

of  defendant  in  attachment,  for  delivery  of  property  (N.  Dak.)  269. 

of  plaintiff  in  replevin  (N.  Dak.,  S.  Dak.  and  Wis.)  335. 

;  exception  by  defendant  to  sufficiency  of  sureties,  336. 

of  receiver  (N.  Dak.  and  S.  Dak.)  477. 

on  appeal;  complaint,  739. 

on  appeal  from  an  intermediate  order;  order  fixing  terms  and  con- 
ditions, 2367. 

on  appeal  from  foreclosure  judgment,  2364. 

on  appeal  from  judgment  abating  nuisance,  2365. 

on  appeal  from  order  vacating  writ  of  attachment  or  Injunction 
(N.  Dak.,  S.  Dak.  and  Wis.)  2368. 

■    ■    ;  order  continuing  attachment  or  injunction  on  same,  2369. 

on  appeal  in  special  case  (Wis.)  2366. 

on  appeal  when  judgment  directs  delivery  of  documents  or  personal 
property,  2362. 

on  appeal  when  judgment  directs  sale  or  delivery  of  real  property. 
2363. 

on  injunction  (Nebr.)  p.  250  n.,  (Minn.)  p.  246  n. 

on  injunction;  temporary  (N.  Dak.,  S.  Dak.  and  Wis.)  394. 

or  bond  in  attachment;  complaint  on,  740. 

or  bond,  injunction;  complaint  on,  746. 

or  bond,  plaintiff's,  in  replevin;  complaint  on,  743 

order  that  debtor  give,  in  supplementary  proceedings  2342  under- 
taking given  on  above,  2343.  ' 

required  as  condition  of  new  trial  in  ejectment  (Wis.)  2142. 

Burety  on;  complaint  for  money  paid,  641. 
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UNDERTAKING— cont, 

to  discharge  attachment;  complaint  on,  742. 

to  indemnify  sheriff,  by  plaintiff  in  attachment,  third  person  claim- 
ing title  (N.  Dak.)  272. 
to  obtain  discharge  from  arrest  in  replevin,  192. 
to  obtain  discharge  of  defendant  from  ari-est  in  cJvil  action,  189.  . 
to  obtain  release  of  partnership  property,  in  attachment  (N.  Dak.) 

273. 
to  stay  execution  on  certiorari  to  justice  of  the  peace  (Wis.)  2400. 
(See  Bond;  iNDEMwrPTiNS  Undebtaking;  Official  Bond.) 
UNFAIR  COMPETITION  in  trade,  by  imitation  of  label  or  infringement 

of  trademark;  complaint  for,  and  for  damages,  1231. 
UNINCORPORATED  ASSOCIATION;  complaint  by  officers  of;  allega- 
tion of  representative  capacity  (N.  Y.)  538. 
stockholder  suing  on  behalf  of  others;  allegation  of  representative 
capacity,  525. 
UNITED  STATES  CIRCUIT  COURT;  action  in;  allegation  of  diverse 
citizenship,  555,  556. 

;  at  law,  alien  against  citizen,  557. 

action  in  on  ground  of  different  citizenship;  alle^tion  of  represen- 
tative capacity  and  assignment,  530. 
having  exclusive  jurisdiction;  defense  In  abatement,  1345. 
petition  for  removal  of  action  to  on  ground-  of  diverse  citizenship, 
2474;  bond,  2475;  order  of  removal,  2476. 
UNKNOWN  DEPENDANT;  affidavit  for  publication  of  summons  (Wis.) 
148;  order  of  publication,  158. 
In  foreclosure;  affidavit  for  publication  of  summons  (S.  Dak.)  170; 

order  for  publication  of  summons,  171. 
original  notice  (Iowa)  115. 

or  nonresident  defendants;  order  of  publication  against.  In  condem- 
nation proceedings   (S.  Dak.)   2545;  .affidavit  for  publication  of 
summons  (S.  Dak.)  2544. 
UNKNOWN   HEIRS;    publication  of  summons   against;    affidavit  for 

(Nebr.)  174;  order  of,  175;  notice  of,  176. 
UNKNOWN  OWNERS;  allegation  of,  in  partition  complaint,  1163. 

final  report  of  commissioners,  in  partition,  2119. 
UNLiAWFUL  PREFERENCES,  recovery  of,  or  equivalent;  complaint  by 

assignee  in  bankruptcy,  1203. 
UNLAWFULLY  TAKING  and  carrying  away  plaintiff's  goods;   com- 
plaint for,  874. 

;  plaintiff  having  regained  possession  before  suit,  875. 

UNLIQUIDATED  CLAIM;  assignment  of,  37. 

UNLOADING,  negligent;   allegation  of,  in  complaint  against  carrier, 
3  92L 

f   UNPAID  STOCK  SUBSCRIPTIONS  and  corporate  assets  fraudulently 
conveyed  by  officers  to  themselves;  complaint  by  judgment  credi- 
tor against  insolvent  corporation  and  officers,  to  reach,  1207. 
UNRECORDED  DEED;  complaint  by  grantee  against  grantor  for  con- 
veying real  estate  to  innocent  purchaser,  1299. 
UNQUALIFIED  OWNER;  petition  by.  In  replevin  (Iowa)  357.    ' 
;  to  recover  property  seized  on  execution,  358. 

(See  GBNEEAt  OWNEB.) 

UNSAFE  PLACE  and  defective  machinery;  complaint  by  infant  or  in- 
experienced person  against  employer,  1047. 

UNSEAWORTHINESS  of  vessel;  defense,  in  action  on  insurance  policy, 
1508. 

UPPER  OWNERS;  complaint  for  restraining,  from  wrongfully  divert- 
ing waters  from  plaintiff's  lands;  joint  complaint  by  riparian 
owners,  1294. 
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USB  AND  OCCUPATION;  of  real  property;  complaint  for  agreed  rent. 
694. 
— ;  rooms  and  lodgings,  695. 

• ;  for  reasonable  value  of  use,  693. 

value  of,  in  action  for  specific  performance;  order  of  reference  of 
cause  to  take  testimony  as  to,  1940. 

(See  Hire.) 
USURIOUS  INTEREST  paid  on  loan  Of  money;  complaint  for  recovery 

of  treble  amount  (Wis.)  1293. 
USURPATION;  of  appointive  state  office  by  one  not  a  citizen;  quo  war- 
ranto by  private  person,  1268. 

of  county  office  by  person  elected  but  not  eligible;  complaint  by  tax- 
payer, 1269. 

of  elective  local  office;  complaint  by  private  person,  1265;  office  not 
elective,  1266,  1267. 

of  office;  judgment  of  ouster  of  public  officer,  2211. 

of  office  and  taking  fees;  allegation  for  injunction  against,  435. 

of  office  or  franchise;  guo  warranto,  p.  827  n. 

of  corporate  powers;  judgment  of  ouster  of  Individuals  from  exei- 
cise  of,  in  action  of  guo  warranto  brought  on  information  of  at- 
torney general  (Wis.)  2209. 
USURY;  by  ante-dating  security;  defense,  invalidity  of  contract,  1402. 

defense  of,  in  action  for  money  had  and  received,  1438. 

in  making  note;  defense,  in  action  on  bills  and  notes,  1457,  1458. 

— — ;  where  tender  of  principal  necessary  and  interest  only  for- 
feited, 1459. 

must  be  pleaded  specifically,  p.  953  n. 

•where  interest  only  is  forfeited;   defense,  in  action  on  bills  and 
notes,  1460. 
VACANT  or  unoccupied  land;  complaint  by  owner  to  quiet  title  (Minn.) 

1174. 
VACATING;  arrest.  In  civil  action;  affidavit  on  motion,  196. 

arrest  in  civil  action;  notice  of  motion,  197. 

arrest  in  civil  action-;  order  for,  198. 

attachment;    defendant's  undertaking  for    (Wis.)    228;    notice  of 
motion,  229;  order,  230. 

attachment;  order  on  petition  of  intervening  creditors,  to  set  aside 
prior  attachment  (Wis.)  235. 

attachment  (see  Dxschaeoe  of  Attachment;  Release  of  Attach- 
ment). 

award;  notice  of  motion,  67. 

award;  order  for,  70. 

corporate  charter  (see  Quo  Wareanto;  Cobpoeatb  Chaetee). 

corporate  charter;  petition  by  attorney  general  for  leave  to  sue  for 
91. 

judgment  erroneously  entered;  petition  for  (Iowa)  2280. 

proceedings;  motion  on  special  appearance,  206. 

street,  alley,  water  channel,  park,  highway,  or  other  public  place; 
lis  pendens  on  application  for  (Wis.)  129a. 

writ  of  attachment  or  injunction;  undertaking  on  appeal  from  order 
(N.  Dak.,  S.  Dak.  and  Wis.)  2368. 

;  order  continuing  attachment  or  injunction  on  same  (N.  Dak 

S.  Dak.  and  Wis.)  2369. 

of  stock,  fraudulent  representations  as  to.  Inducing  purchase,  p. 

4  to  11> 

of  stock  in  corporation  agreed  to  be  taken  in  payment  for  services; 

complaint  for  fraudulent  representations  as  t*.,  863. 
(See  Aqeeed  Pbiob;  Reasonable  Value.) 
VALUED  MARINE  POLICY;  complaint  on,  771, 
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VENDEE;  against  vendor;  complaint  to  enforce  oral  contract  of  sale, 
so  far  performed  as  to  take  it  out  of  the  statute  of  frauds;  for 
specific  performance,  1142. 

fraudulent;,  complaint  against,  663. 

(See  Butee;  Ptiechasee.) 
VENDOR;  complaint  against  purchaser  and  his  grantee  and  judgment 
creditors,  for  enforcement  of  vendor's  lien  for  purchase  money, 
on  real  property,  1147. 

complaint  against  purchaser,  for  specific  performance,  1138. 

;  time  extended  by  agreement,  1139. 

Judgment  against,  for  specific  performance  of  land  contract,  2191, 
2192. 

;  against  purchaser,  2194. 

lien  of,  on  real  property,  for  purchase  money;  complaint  for  enforce- 
ment of,  by  vendor  against  purchaser  and  his  grantee  and  judg- 
ment creditors,  1147. 

purchaser  against;  complaint  for  breach  of  contract  of  sale  of  real 
estate,  891. 

;  with  claim  for  redelivery  of  securities  for  purchase  money, 

892. 

purchaser  against,  for  specific  performance;    complaint  claiming 
interest  on  purchase  money,  and  deduction  for  deficiency  and 
outstanding  incumbrance,  1140. 
VENUE;  affidavit  for  change  of,  on  failure  to  consent  to,  1806. 

consent  to  change  of,  1805. 

(See  Change  of  Venue;  Place  of  Tbial.) 
VERDICT;  for  defendant  in  replevin  where  property  was  delivered  to 
plaintiff  (S.  Dak.  and  Wis.)  349. 

for  excess,  both  parties  proving  cause  of  action,  1913. 

for  plaintiff  In  replevin  (S.  Dak.  and  Wis.)  347;  where  his  Inter- 
est Is  special,  348. 

general,  for  plaintiff.  In  ejectment  (Wis.)  1918. 

general;,  judgment  on,  2155. 

general,  of  jury,  1911;  with  findings  on  particular  questions  (Wis.) 
1923. 

in  action  for  cutting  timber,  where  defendant  claims  cutting  waa 
by  mistake  (Wis.)  1926. 

In  replevin,  for  defendant,  1916. 

in  replevin,  for  plaintiff,  1915,  (Iowa)  1917. 

judgment  on,  subject  to  opinion  of  court,  2161. 

of  jury,  against  garnishee  (Wis.)  304. 

of  jury,  advisory;  judgment  adopting,  and  reversing  judgment  of 
county  court  refusing  probate  of  will,  2233. 

of  jury  in  mill  dam  erection  (Wis.)  1924. 

of  jury  on  plaintiff's  claim^,  and  counterclaim  for  defendant,  1912. 

of  jury  on  trial  of  third  person's  claim  to  attached  property  (S. 
Dak.)  281. 

on  issue  of  fact  as  to  some  defendants,  others  having  made  default 
and  reference  had  as  to  them;  judgment  after,  2163. 

separate,  for  defendant,  for  improvements  where  plaintiff  recovers 
the  land,  in  ejectment  (Wis.)  1919;  part  of  premises,  1921;  where 
part  only  of  plaintiffs  recover  (Wis.)  1920. 

special,  of  jury  (Wis.)  1922. 

stipulation  reducing;  judgment  after,  2160. 

subject  to  opinion  of  court  (Wis.)  1914. 

(See  Adverse  Veedict;  Gbnebal  Verdict;  Special  Vebdiot.) 
VERIFICATION;  by  agent  (Wis.)  500. 

by  agent  or  attorney  (Iowa)  512,  (Nebr.)  517,  (N.  Dak.  and  S. 
Dalt.)  521. 

by  agent  or  attorney,  in  action  on  instrument  in  writing  (Iowa)  BIL 
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VERIFICATIONJ— cont. 

by  attorney  (Minn.)  507. 

by  attorney  on  written  instrument  in  Ms  possession  CWis.)  498. 

by  attorney  personally  knowing  the  fact  (Wis.)  499. 

by  foreign  corporation  (Wis.)  504. 

by  officers  of  corporation  (Iowa)  514,  (Minn.)  509,  (N.  Dak.  and  S. 

Dak.)  520,  (Wis.)  503. 
by  one  of  several  parties  united  in  interest  (N.  Dak.  and  S.  Dak.> 

519,  (Wis.)  501,  (Minn.)  508. 
by  party  (Iowa)   510,  (Minn.)   506,   (Nebr.)   516,   (N.  Dak.  and  S. 

Dak.)  518. 
by  person  knowing  the  fact  (Iowa)  513. 
by  two  parties  pleading  together  (Wis.)  502. 

of  claim  for  sidewalk  injury  against  municipal  corporation  p.  25  n. 
on  knowledge,  by  sole  party;  common  form  (Wis.)  496. 
partially  on  information  and  belief;  sole  party  (Wis.)  497. 
to  articles  of  organization  of  corporation,  for  filing  with  register 

of  deeds  or  secretary  of  state  (Wis.)  2555. 
when  state  or  public  officer  iB  a  party  (Wis.)  505. 
VERIFIED  PLEADING  or  affidavit;  specific  detail  of  signature  by,  p. 

952  n. 
VESSEL;  unseaworthiness  of;  defense,  in  action  on  insurance  policy, 

1508. 
VIBRATION  and  noise  from  heavy  machinery;  allegation  of  In  com- 
plaint for  nuisance,  1066. 
VICIOUS  DOG;  complaint  for  personal  injuries  inflicted  by,  984. 

worrying  or  killing  animals;    complaint,   985;    to   recover  double- 
damages  (Wis.)  986;  to  recover  treble  damages  (Wis.)  987. 
VILLAGE;  board  of  equalization,  to  review  proceedings  of;  petition  for 
writ  of  certiorari  to  village  clerk,  2402. 
illegally  incorporated  and  its  officers;  complaint  by  taxpayer  against, 
challenging  corporate  existence,  and  to  oust  officers,  1271. 
VOLUNTARY;  assignment  and  sale;  judgment  avoiding,  and  directing: 
transfer  to  receiver,  2185. 

;  and  directing  sale  by  sheriff,  2186. 

assignment  or  mortgage;   defense,  in  action  on  Insurance  policy, 

1517. 
separation;  allegation  of  in  complaint  for  divorce,  1252. 
subscription  payable  on  conditions;  complaint  on  promissory  note- 
for,  586. 
VOYAGE;  complaint  by  charterer  against  shipowner,  for  abandoning,. 

758. 
WAGER;  contract  a  cover  for;  defense,  invalidity  of  contract,  1398. 
WAGES  DUE,  liability  of  stockholders  for;   complaint  by  creditor  of 
insolvent  business  corporation,  to  enforce,  1224. 
(See  Beeach  op  Contract  or  Employment.) 
WAIVBIR;    of   condition,    allegation   of;    in    complaint   on    insurance 
policy,  775. 
of  demand  and  notice;  allegation  of,  598;  after  maturity,  599. 

;  payee  against  drawer  of  bill  of  ezdiange,  620. 

of  jury  trial;  written  stipulation,  1972. 

of  notice  of  subsequent  proceedings  on  general  appearance,  204. 
WARD;  complaint  against  guardian,  for  waste  (Wis.)  1082. 

(See  Infant.) 
WARDEN  (see  Deptjtt  Game  Wahden). 

WARNING;   infant  or  inexperienced  person  not  receiving;  complaint: 
against  employer  for  injuries  from  machinery,  1046. 
——;  machine  defective  and  place  unsafe,  1047. 
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WAREHOUSEMAN;  eomplaint  against,  for  loss  of  goods,  928. 

-;  injury  to  goods  by  neglect  of  instructions,  929. 

complaint  against,  for  refusal  to  deliver  goods,  930. 

;  for  not  forwarding  goods  according  to  agreement,  931. 

WARRANT;  of  arrest  of  contemner  (Minn.)  2014. 
of  arrest  of  Judgment  debtor;  affidavit  for,  2333; 

;  warrant,  2334. 

arrest  (see  Abkest). 
of  attachment  (N.  Dak.)  367. 
of  attachment  (see  Attachment). 
of  attachment,  basis  of,  p.  156  n. 

of  attachment;  complaint  for  maliciously  suing  out,  954. 
of  attorney,  to.  confess  judgment,  2265. 
of  commitment  (see  Commititent). 

on  petition  for  writ  of  habeas  corpus,  where  petitioner  may  be  car- 
ried out  of  state  or  suffer  irreparable  injury,  2383. 
-(See  Seabch  Waebant.) 
WABiRANTY;  breach  of  covenant  of,  for  failure  of  title;  complaint  onv 

804. 
breach  of;  defense,  in  action  on  sale,  1554. 
counterclaim  for  breach  of;  defense,  in  action  on  bills  and  notes, 

14€9. 
counterclaim  for  breach  of;  in  action  on  goods  sold,  1444. 
denial  of,  as  defense,  1560. 
defense,  denial  of  breach,  1561. 
in  insurance  policy  (see  Miseepbesentation). 
note  given  for  goods  sold,  with  false;  defense,  in  action  on  bills  and 

notes,  1468. 
of  amount  due  on  judgment  assigned;  complaint  on,  848. 
of  fitness  for  particular  use;  complaint  on,  852. 
of  genuineness  of  a  note;  complaint  on,  847. 
of  quality  of  a  machine;  complaint  on,  850. 
of  soundness  of  a  horse;  complaint  on,  846. 
of  title  of  chattels;  complaint  on,  849. 
on  sale  by  sample;  complaint  on,  851. 
(See  GtUabanty;  Imelied  Waeeantt.) 
WASTE;  allegation  for  injunction  of,  338. 

and  mesne  profits;  complaint  for  damages  for.  In  ejectment  (Minn.) 

1103,  (Wis.)  1100. 
by  ploughing  or  cutting  tijnber;  allegation  for  injunction  against, 

399. 
committed  before  conveyance;  complaint  by  purchaser  at  sheriff's 

sale  (Wis.)  1085. 
complaint  for,  general  form  (Minn.)  1087,  (N.  Dak.  and  S.  Dak.) 

1088,  (Iowa)  1089,  (Nebr.)  1090. 
complaint  by  heirs  against  dowress,  for  (Wii)'  1084. 
in  respect  of  house  or  ornamental  trees;  allegation  for  in  junction 

against,  400. 
j/oint  tenant  or  tenant  in  common  against  cotenant  for;  complaint 

(Wis.)  1083. 
lessor  against  lessee,  for  damages;  eomplaint,  1080. 

;  and  injunction  (Wis.)  1086. 

remainderman  under  will  against  life  tenant;   complaint   (Wis.) 

1081. 
ward  against  gniardian;  complaint  (Wis.)  1082. 
WATCHMAKER ;  complaint  against,  for  not  using  due  care  and  skill  in 

repairing,  908. 
;  for  not  returning  watt*,  908. 
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"WATER;   carrier  by;    complaint  against,  for  not  regarding  notice  to 

Iseep  dry,  920. 
diverting  from  plaintiff's  land;  joint  complaint  by  riparian  owners, 

restraining  upper  owner,  1294. 
flowing  from  roof  on  plaintiff's  premises;  complaint,  990. 
from  plaintiff's  mill,  diverting;  complaint,  1069. 
of  a  stream,  polluting  by  refuse  from  a  starch  factory;  complaint  in 

equity  to  enjoin  nuisance,  1077. 
prescriptive  rigbt  to  use;  defense,  in  action  against  nuisance,  1645. 
WATER  CHANNEL;  lis  pendens,  on  application  for  laying  out,  widen- 
ing, vacating  or  extending  (Wis.)  129a. 
WATER  POWER;  judgment  of  partition  of  (Wis.)  2132. 

order  appointing  commissioners  to  partition  (Wis.)  2130. 
partition  of;  complaint  for  (Wis.)  1169a. 
report  of  commissioners  to  partition  (Wis.)  2131. 
WAY;  allegation  for  injunction  against  stopping,  411. 

(See  Private  Wat;  Right  op  Way.) 
WHOLESALE  and  retail  dealers,  conspiracy  between,  by  whicli  plalntp 

iff's  business  was  ruined;  complaint,  983. 
WIDOW;  complaint  by,  for  admeasurement  of  dower,  1170. 
WILL;  judgment  construing,  2234. 

judgment  of  county  court  probating;  judgment  affirming,  2232. 
judgment  of  county  court  refusing  probate  of;  judgment  reversing 

and  adopting  advisory  verdict  of  jury,  2233. 
lost;  judgment  establishing,  2235.    - 
probate  of;  complaint  on  promise  to  pay  money  in  consideration  of 

withdrawal  of  opposition  to,  706. 
remainderman    under;    complaint   against    life    tenant    for   waste 

(Wis.)  1081. 
WINDING  UP  AFFAIRS  of  domestic  business  corporation,  sequestra- 
tion of  asets,  and  enforcing  liabilities  of  officers  and  stockholders, 

p.  740  n. 
WITNESSES;  affidavit  for  change  of  venue  for  convenience  of,  1810. 
affidavit  of  attendance  of,  attached  to  bill  of  costs  (Wis.)  2293. 
and  debtor;  examination  of,  in  supplementary  proceedings,  2336. 

I ;  before  referee,  2337. 

attachment  of,  for  not  obeying  subpoena;  affidavit  for  motion  for, 

in  civil  contempt,  2013. 
complaint  against,  for  damages  from  disobeying  subpoena,  1283. 
convenience  of;  affidavit  for  opposing  change  of  venue  for,  1818. 
disobeying  subpcena;  attachment,  in  contempt  (Wis.)   2015. 
illness  or  absence  of;  affidavit  for  continuance  of  trial,  1902,  1903. 
oath  on  trial  of  third  person's  claim  to  attached  property  (S.  Dak.) 

280. 
of  award  of  arbitrators,  p.  38  n. 
order. of  summary  conviction  of;  for  criminal  contempt  In  refusing 

to  answer  question  In  Immediate  presence  of  court  (Wis.)  1999. 

;  for  breach  of  peace  or  disturbance  in  open  court,  2000. 

order  of  summary  conviction  of,  in  civil  contempt,  for  refusing  to 

answer  proper  question  in  presence  of  the  court  (Wis.)  2008. 
subpoena  for,  in  supplementary  proceedings,  2335. 
to  arbitration  agreement,  p.  34  n. 
within  state;  affidavit  for  application  to  justice  to  take  testimony 

(Minn.)  1857. 
within  state;  application  for  perpetuation  of  testimony  (MlnD  and 

Wis.)  1884. 

;  certificate  to  same  (Minn,  and  Wis.)  1886. 

;  notice  thereon  (Minn,  and  Wis.)  1885. 
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"WITNESSES— cont. 

•without  the  st9,te;  application  for  commission  to  perpetuate  testi- 
mony of  (Minn,  and  Wis.)  1887. 

;  order  thereon  (Minn,  and  Wis.)  1888. 

(See  Evidence.) 

WORK  AND  MATERIALS  furnished;  complaint  for,  680. 
;  on  an  account  for,  681. 

WORK  not  finished  and  architect's  certificate  not  obtained;  defense,  In^ 
action  for  services,  1449. 

WORKMEN;  enticing  away  plaintiff's;  complaint  for,  980. 
WORRYING  or  killing  of  animals  by  vicious  dog;  complaint,  985;  to  re- 
cover double  damages    (Wis.)    986;    to  recover  treble  damages 
(Wis.)  987. 
WORRYING  sheep;  killing  dog;   defense,  in  action  for  conversion  or- 

injury  to  personal  property,  1602. 
WRIT  OF  ASSISTANCE;  after  execution  sale;  petition  for  (Wis.)  2323; 
notice  of  motion  (Wis.)  2325;  order  granting  (Wis.)  2326. 

after  foreclosure  sale;  petition  for,  2324;  notice  of  motion  (Wis.)- 
2325;  order  granting  (Wis.)  2326. 

for  land  sold  on  foreclosure  sale,  2328. 

for  land  sold  on  execution  (Wis.)  2327. 
WRIT  OP  ATTACHMENT    (Iowa)    258,    (Minn.)    241,   (S.  Dak.)    276,- 
(Wis.)  215. 

allowance  of  (Minn.)   239. 

Indorsement  on,  of  plaintiff's  direction  to  sheriff  to  take  answer  of 
garnishee  (Iowa)  315. 

In  aid  of;  complaint  by  attaching  creditor  against  fraudulent 
grantee,  to  set  aside  deed  of  real  estate,  1197. 

er  injunction;  undertaking  on  appeal  from  order  vacating  (N.  Dak.,. 
S.  Dak.  and  Wis.)  2368. 

— — ;  order  continuing  attachment  or  injunctloa  on  same  (N.  Dak.^ 
S.  Dak.  and  Wis.)  2369 

petition  for  (Iowa)  25. 

;  on  debt  not  due,  254 

sheriff's  return  to  (Iowa)  259. 

to  enforce  log  lien  (Wis.)  2479. 

undertaking  for  (Nebr.)  289,  (Wis.)  214. 

(See  Okdeb  of  Attachment;  Wabbant  op  Attachment.) 
WRIT  OF  CERTIORARI;  judgment  for  quashing,  2410. 

notice  of  application  for,  2403. 

order  superseding,  for  misdirection,  2409. 

petition  for,  in  aid  of  writ  of  error,  alleging  diminution  of  the  rec- 
ord, 2413;  writ,  2414;  indorsement  of  allowance,  2415;  return,. 
2416. 

return  by  city  clerk  to,  2408. 

return  of  justice  to,  general  form,  2407. 

reviewing  action  of  common  council  of  city  in  laying  out  a  street; 
petition  for,  2401. 

to  city  clerk  to  review  action  of  a  board  of  review  which  has  dis- 
solved, 2405. 

to  justice  of  the  peace  (Wi?,)  2404. 

to  justice  of  the  peace;  petition  for,  2399. 

to  justice  of  the  peace;  undertaking  to  stay  execution  (Wis.)  2400. 

to  review  removal  of  officer,  2406. 

to  village  clerk,  to  review  proceedings  of  village  board  of  equaliza- 
tion; petition  for,  2402. 

(See  Certiokaki.) 
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WRIT  OF  ERROR;  aid  of;  petition  for  certiorari,  alleging  diminution 
of  the  record,  2413. 

;  2424;  Indorsement  of  allowance,  return,  2416. 

in  civil  action  (Wis.)  2370. 

in  civil  action;  bond  for  costs  and  damages  (Wis.)  2371. 

in  civil  action;  supersedeas  bond  (Wis.)  2372. 
WRIT  OP  HABEAS  CORPUS;  ad  testificandum,  2398. 

;  affidavit  for  (N.  Dak.,  S.  Dais,  and  Wis.)  2397. 

attachment  for  disobedience  to,  2395. 

before  service  is  complete;  bond  to  be  given  when  required  by  offi- 
cer (Wis.)  2381. 

commitment  for  xiisobedience  to  writ,  2396. 

notice  to  county  attorney  of  issuance  of  (Iowa)  2384. 

order  of  discharge  from  imprisonment,  2391. 

order  remanding  prisoner  on,  2392. 

petition  for,  2378. 

petition  for,  by  third  person  on  behalf  of  prisoner,  2379. 

petition  for,  where  petitioner  may  be  carried  out  of  state  or  suffer 
Irreparable  injury  (N.  Dak.  and  Wis.)  2382. 

recognizance  or  bail  bond,  2394. 

return  of;  notice  to  party  interested,  of  time  and  place  (N.  Dak.  and 
Wis.)  2388. 

return  to^  alleging  custody  under  process,  2387. 

return  to,  denying  custody,  2386. 

statutory  form  (Minn,  and  Wis.)  2380. 

to  bring  up  contemner  already  in  custody  by  virtue  of  other  process 
(Minn,  and  Wis.)  2016. 

traverse  of  return,  2390. 

(See  Habeas  Cobptjs.) 
WRIT  OP  INJUNCTION  (Iowa)  446. 

order  granting  (Minn.)  440. 

(See  Injunction.) 
WRIT  OP  MANDAMUS;  alternative,  2420. 

alternative;  demurrer  to  return  to  (Wis.)  2425. 

alternative,  from  supreme  court  in  action  publici  juris;  petltloa  for 
(Wis.)  2431. 

;  leave  by  attorney  general,  2432;  order  granting  leay«,  2433; 

information,  2434;  writ,  2435. 

alternative;  judgment  for  damages  and  awarding  peremptory  writ 
after  trial,  2429. 

alternative;   notice  of  motion  for  order  settling  questions  to  be 
tried  by  jury  (Wis.)  2428. 

alternative;  notice  of  motion  to  quash,  2423. 

alternative;  order  that  it  issue,  2419. 

alternative;  relator's  answer  to  return  to,  2426. 

alternative;  relator's  failure  to  demur  or  plead  to;  notice  of  hear- 
ing, 2427. 

alternative;  return  to,  2424. 

alternative,  to  corporation,  to  admit  alderman  to  office,  2421. 

peremptory,  2430. 

peremptory;   judgment  for  damages  and  awarding  after  trial  of 
alternative  writ,  2429. 

petition  for,  outline  form,  2417. 

(See  Mandamds.) 
WRIT  OP  NB  EXEAT,  485;  affidavit  for,  482. 

affidavit  of  third  party  corroborating  plaintiff,  483. 

defendant's  bond  for  discharge  of,  487;  direction  as  to  amount  of 
bond,  indorsed  on,  486;  order  granting,  484. 

(See  Ne  Exeat.) 
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WRIT  OF  PROHIBITION;  absolute,  2439. 

against  court  acting  without  jurisdiction;  petition  for,  2536;  alter- 
native; return  to,  2438;  alternative,  to  inferior  court,  2437. 
WRIT  OF  QUO  WARRANTO,  use  of  p.  827  n. 

(See  Qtro  Warranto.) 
WRIT  OF  REPLEVIN  (Iowa)  361. 

justification  of  taking  under;  defense  by  sheriff,  157' 
(See  Replevin.) 
WRIT  OF  TEMPORARY  INJUNCTION  (Minn.)  442. 
YARDS  or  station  grounds;  petition  by  railroad  company  already  In 

operation,  for  condemnation  of  (Wis.)  2503. 
YEAR;   contract  not  to  be  performed  within;   defense  of  statute  of 
frauds,  1392. 


